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I.    What    urscrn    Afts    aidbo    bt    thb 

VTATOm  or  JBOrAILB. 

1.  The  ttatatos  of  jeofidli  uw  oonstraod 
DbenDj.    Jenk.  31.  288.  395.  306. 335.  340. 

3l  All  flUtatMofjeo&i]s  extend  to  Wales. 
SUl  T.  Faa^m  5  Co.  49  a. 

3.  The  Btatotee  of  jeofailB  extend  to  the 
eiTil  Boits  of  the  crown.  Rex  ▼:  Biakap  of 
Jfidm,  Stn.  GS. 

4.  After  verdict,  it  may  bo  intended  no 
verdict  wbb  given  for  matter  inaenflibie ;  but 
it  aball  not  be  ao  intended  fiir  mattor  Bensible, 
thoo^  ioBofficient  in  law.  Clerk  v.  iUartni. 
Salk.  139. 364. 

5.  Tba  aUtnte  16  6l  17  Car.  3.  c.  8.  wiUaid 
a  mbtrial  where  the  venue  ia  in  b  proper 
ooonty,  bat  not  where  the  ooontv  ia  mis- 
takeD.    NayUtr  v.  8kurple§$^  3  Mod.  24. 

6.  By  that  atatnte  and  the  4  dc  5  Ann.  c. 
16.  no  judrment  after  verdict,  ^be.  ahall  be 
reveraed  £r  want  of  a  mieerieordia  or 
eapielw,  dbc    1  Mod.  7^.  lurtia. 

7.  On  16  &  17  Car.  3.  an  actoal  amend- 
ment ia  not  reqoiaite.  Hack/A  v.  JMoraAati, 
Smu  1011. 

&  The  aUtntea  of  jeofiula  are  by  the  4 
Ann.  extended  to  jndgmenta  by  defaoH;  bat 
they  are  protected  againat  auch  objectiooa 
only  aa  are  cared  by  the  atatntea  of  jeofiul 
after  a  verdict.  Bayea  v.  Warren,  Stra.  933. 
1  Saond.  227. 

9.  An  inaofficient  return  of  a  devattavU  is 
aided  by  verdict.     Brook  v.  EUU,  1  Salk. 


10.  The  want  of  a  bill  ia  aided,  though 
the  vrorcb  are  **want  of  an  original."  Wtl- 
M^9  caae,  Hob.  130.  364. 381.  382.  W.  Jo. 
304. 

11.  Want  of  an  oriffinal  ia  aided  after  ver- 
dict by  atatote  of  jecmil^ ;  but  an  ill  original 
is  not  aided.  Dorael  v.  Ckaplain,  10  Mod. 
318. 

12.  If  the  writ  of  tieapaaa  be  against  three, 
and  the  oonnt  against  two»  without  niaui 

Vol.  If.  1 


eum^  it  ia  aided  after  verdict  aa  no  originaL 
Hob.  351. 

13.  If  after  verdict  it  appears  that  the 
record  recites  a  vieiooa  origmal,  yet  if  no 
original  writ  ia  to  be  found  upon  Hm  file,  the 
court  will  intend  that  there  waa  once  a  good 
original  which  ia  loat,  and  that  the  clerk  haa 
mbtaken  the  recital  of  it,  which,  after  ver- 
diet,  is  not  materiaL  Redman  v.  Bdolph,  1 
Saond.  3l& 

14.  A  trial  ta  formedon  between  the 
voucheea  and  demandant  ia  within 

the  atatute*  of  jeoftila,  thourh  [  *823  ] 
they  are  not  both  partiea  to  Uie 
writ.    3I>^.  lOapl.  11. 

15.  An  inibmiation  for  oanry  commenced 
in  C.  B.  by  oubpema  ia  aided  by  the  alatuta 
of  ieo&ila.    3  Dy.  346.  pL  9. 

16.  The  vrant  of  an  averment  ia  helped 
by  the  atatntea  of  jeo&ila.    Lee  v.  JSdiBBrdt, 

1  Mod.  14. 

17.  The  want  of  place  ia  remedied  after 
verdict  Plata  v.  TTUir^y,  Hob.  176.  Mo. 
708. 

18.  In  an  action  by  an  executor  of  an  exe- 
cator,  if  it  be*not  ahown  that  the  firat  execa- 
tor  proved  the  will,  the  omiaaion  ia  cured  by 
a  verdict    Cradell  v.  T^son,  Stra.  716. 

19.  Want  of  profert  ia  helped  by  verdict, 
but  en  demurrer  ia  fiitaL  WtUiame  v.  SaUO' 
6ttry,  12  Mod.  30. 

30.  An  action  in  the  debet  and  detmet 
where  it  ought  to  be  deUnet  only,  b  aided  bv 
the  atotate.    Budamd  v.  T^ler,  8  Mod.  356. 

2  Ld.  Raym.  1393. 

21.  Declaration  of  copyhold  lands  without 
saying  ad  veluntaL  domni^  held  well  after 
verdict,  because  alleged  to  be  parcel  of  the 
manor.    Crowtker  v.  Ol^field^  Salk.  364. 

33.  A  bargain  and  sale  of  land  pleaded, 
but  no  consideration  ahown  s  it  ia  cured  by 
verdict  on  an  iaaue  of  non  eoneeeeii.  JKba- 
ningUm  v.  OuiUian^  1.  Lev.  308. 

33.  After  verdict,  no  advantage  can  be 
taken  of  an  ill  plea,  but  it  may  be  aid^d  by 
the  statute  of  jeofails,    ilaofi.  11  Mod.  3. 

34.  Want  of  alleging  a  preaeatation  in 
oMars  tmoftdit,  ia  cored  by  verdict.  Rex  v. 
Biehop  tfUandaff,  Stra.  1011. 

25.  On  a  policy  of  assurance,  tho  declara- 
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lion  was  quod  navi$  et  bona  Mu^mena  fait, 
where  only  the  gtxxls  were  insured ;  yet  held 
Ifood,  and  the  fdse  Latin  cured  by  the  ver. 
diet.     Ccanhridge  v.  Let^  380. 

26.  On  a  promise  to  pay  in  consideration 
of  forbearance,  averring  that  he  did  extunc 
toUUiter  abstineref  &,c.,  the  omission  of  hu- 
juBoue  is  aided  by  the  verdict.  Edtoarda  ▼. 
RoberU,  2  Mod.  24. 

27.  In  debt  for  rent,  the  lessee  pleaded 
that  the  lord  itUravitt  which  is  insufficient, 
but  afler  issue  joined  upon  it,  and  the  de- 
fendant had  a  verdict,  held  good.    Hob.  326. 

28.  In  debt  upon  a  lease  for  three  years* 
rent,  the  want  of  an  averment  of  the  con- 
tinuance in  possession  is  aided  by  the  ver- 
diet.     GitthDick  v.  Jtfason,  1  Mod.  3. 

29.  In  ejectment  for  corn-mills,  and  so 
many  acres  of  heath  and  furze  generally,  the 
omission  of  stating  the  kinds  of  mills,  and 
the  difbrent  quantities  of  heath  and  furze,  is 
aided  by  a  verdict.  FiUgerald  v.  Marshall^ 
I  Mod.  90. 

30.  If  by  the  plaintififs  own  showing  it 
appear  he  has  uo  cause  of  action  ibr  part,  the 
writ  which  ought  to  have  abated  is  helped 
after  verdict.  Earl  of  Clanrickard^B  case. 
Hob.  281.  282. 

31.  Want  of  a  traverse  is  aided.  Brad- 
bum  V.  Kennardale,  3  Mod.  319. 

32.  In  an  action  on  the  ease  on  a  promise 
to  give  a  bond  with  sufficient  penalty,  the 
omission  of  stating  the  penalty  is  aided  by  a 
verdict.     CotteraU  v.  MarohaU,  1  Mod.  70. 

.  33.  In  an  action  for  levying  a  plaint  with- 
out  cause,  and  procuring  the  plaintiff  to  be 
arrested  thereon,  without  alleging  that  the 
plaint  was  determined,  this  defect  is  aided 
alter  verdict  Skinner  v.  Ounion^  1  Saund. 
229. 

34.  Want  of  form  to  be  remedied  by  the 
statute  of  18  Eliz.,  is  in  such  matters  of 
oonrse  as  the  clerk  might  have  supplied 
without  information  of  the  party.  Piayier 
V.  H^amc,  5  Co.  34  b. 

35.  These  statutes  aid  all  discontinuances 
both  before  and  after  verdict,  and  as  well  in 
inferior  as  in  the  superior  courts.  Holman 
▼.  CoUino,  Cro.  Eliz.  489.  Hob.  187.  Mo. 
709.     Walufin  v.  Smith,  4  Mod.  87. 

36.  Where  the  issue  is  material,  but  larger 
than  needed,  it  is  helped  by  statute  32  Hen. 
9.  Je^ery  v.  Barrow^  10  Mod.  19.  Wood  v. 
Budden,  Hob.  119. 

37.  The  name  of  plaintiff  for  defendant  in 
the  joining  issue  is  aided.  Rawbone  v.  Hiek- 
Mafi,Stra.  551. 

38.  So,  if  the  day  and  place  are  made 

Siroel  of  the  issue  where  tney  ought  not. 
enneti  v.  Holbech^  S  Saund.  317.    Cumber 
V.  Wade,  11  Mod.  342.    Mo.  695. 

39.  An  informal  or  misjoined  issue  is 
cured  by  a  verdict,  but  an  immaterial  issue 
not.  Banko  v.  Parkeri  Hob.  76.  1  Lev.  183. 
Peek  V.  IfiO,  a  Mod.  137.  Cro.  Eliz.  470. 
Mo.  683. 


40.*  But  an  immaterial  issue  is  [  *823  1 
aided  after  verdict  if  it  be  good  in 
form.    Harrii  v.  Ferrand,  Hardw.  42,  43. 
Fide  68, 69.    Slapk  ▼.  Hey  don,  6  Mod.  10. 
Mo.  574. 

41.  If  the  issue  as  it  is  joined  be  uncertain 
and  confused,  or  taken  upon  a  thing  confess- 
ed in  pleading,  yet  a  verdict  upon  it  will 
help  iU  StukeUy  v.  UnderhiU,  Hob.  113.  Mo. 
696.       . 

42.  In  waste  by  pulling  up  a  copper  fixed 
to  the  soil  by  the  lessee,  and  plea  of  a  devise 
thereof  l>y  the  lessee,  issue  on  the  devise  is  a 
jeofail.    3  Dy.  272.  pi.  33. 

43.  Where  the  ventre  bears  date  out  of 
term,  or  on  a  Sunday,  or  the  return-day  is 
omitted  on  the  roll,  after  verdict  it  is  aided 
by  the  statute  of  jeofails.  WUUmghhy  ▼. 
Qray,  Cro.  Eliz.  467.     Mo.  684.  710. 

44.  Where  the  return-day  of  the  ven.  fee. 
is  misstated  on  the  roll,  the  mistake  is  aided. 
Mo.  696. 

45.  The  want  of  a  een.  foe,  is  helped  by 
the  statute  of  jeofails,  but  not  an  erroneous 
one.    Mareh,  26,  pi.  €0. 

46.  Want  of  writ  of  inquiry  is  aided. 
Mallory  v.  Jenningt,  Stra.  878. 

If.  What  xac  not  aibkd. 

1.  The  statutes  of  jeofails  do  not  extend 
to  inferior  courts.  1  Saund.  74.  n.  (I).  Con- 
tra,  Philer  v.  Bown,  3  Salk.  130. 

2.  The  statute  of  jeofails  does  not  extend 
to  Ireland  to  amend  defects  of  record.  2 
Ro.  168. 

3.  Nor  to  actions  on  penal  statutes.  Hob. 
328. 

4.  None  of  the  statutes  of  jeofails  help  an 
insufficient  indictment.  Rex  ▼.  iS^aribf,  3 
Mod.  79. 

5.  Nor  an  information  on  a  penal  statute 
by  a  common  informer.  IV^t  ▼.  Akmd^ 
Salk.  325. 

6.  The  want  of  or  defect  in  an  original 
writ  is  now  aided,  by  the  38  Eliz.  e.  14. 
though  formerly  otherwise.  1  Mod.  3.  no/ts* 
Taylor  v.  Brindley,  3  Mod.  136.  W.  Jo.  304' 
Cannon  v.  Abbot,  1  Lev.  210.  Redman  ▼.* 
Edolft,  1  Mod.  3.    Cro.  Jac.  479. 

7.  A  verdict  will  not  aid  a  bad  title  when 
shown,  though  it  need  not  be  shown;  but  it 
will  aid  a  title  where  defectively  set  forth. 
Crowiher  v.  Oilfield,  Salk.  365.  and  note. 

8.  If  issue  be  joined  upon  an  award  of 
presentment,  and  it  be  found  for  the  plaintiff, 
yet  if  the  plaintiff  have  not  alleged  a  breach 
or  a  refusal  (though  such  a  breach  be  not 
traversable)  he  can  have  no  judgment,  not- 
withstanding the  statute.  Brickhead  v.  Abp. 
of  York,  Hob.  197,  198, 233. 

9.  The  statutes  of  jeofails  do  not  help 
when  the  court  cannot  give  judgment.  1 
Mod.  67. 

10.  The  assize  found  a  thing  triable  in 
another  county,  which  ought  not  to  hare 
been  tried  by  the  assize,  but  by  pais;  this  is 
not  remedied  by  the  statute.    Mo.  91. 
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11.  Matter  of  Babstanco  ia  not  h«lped  by 
the  tUtutea  on  a  general  demurrer.  March, 
m.pUSOO.    Id.  49. 

12.  These  itattttes  do  not  aid  where  no 
JMue  ie  joined  by  an  affirniali?e  and  nega- 
tive.   2  And.  103. 

13.  An  immaterial  inae  ia  not  aided  by 
TerdicL     JUad  v.  Dawtoti,  2  Mod.  139. 

14.  Miajoiniog  of  issaes  is  aided;  hot  if 
isBoe  be  joined  but  as  to  part,  and  nothing 
said  of  the  rest,  that  is  not.  OomenaU  ?.  Ge- 
mtnalU  2  Leon.  195.    3  Leon.  67. 

15.  If  issue  be  joined  upon  a  thing  which 
either  is  in  Jaw  not  possible  or  not  issuable, 
the  verdict  upon  it  is  against  law,  and  not 
helped.  Tuker  ▼.  SaUn^  Hob.  112,  113. 
ABCTft,  if  oely  part  of  the  issue  be  impossible. 
Hob.  117. 

16.  Issue  joined  by  him  who  made  tra- 
vene  is  no  issue,  and  is  not  aided.  2  And. 
6,7. 

17.  Want  of  a  iimiHter  was  held  to  be  not 
aided  or  amendable.  Cooper  ▼•  S^peneer^  1 
8tra.  64L 

JOINT  AND  SEVERAL. 

An  interest  cannot  be  granted  jointly  and 
ssrerslly,  but  a  power  or  authority  may  be 
jeiat  snd  severaL  Siing»by  v.  Beekwith^  5  Co. 
16  a.    3  Leon.  160.    2  Leon.  47  Jenk.  262. 


I 


»«»*  ]     JOINTTENANT* 
TENANT  IN  COMMON 

PARCENERS. 
I.  Rxsncrmo  joimt-txnaiits; — 

(a)  Who  are  joini^tenanie^  p.  824. 

(b)  WhaianihowajovU4enaneyu 

severed,  p.  825. 
(e)  Relative  to  aefions  beiweenjoint- 
lenantOn  p.  825. 

(d)  Proeeedinge  by  them^  jovnlly  or 

eeveraUy^  againei  third  penont^ 
p.  825. 

(e)  Proeecdfuigf  <vatn«/ iAem,  p.  825. 
(f }  Effect  ff  the  death  of  one  joint- 

tenant^  p.  825. 
n.  RispacnNa  TEHAim  in  commoii  ; — 

(a)  fVho  are  tenantt  in  eommont  p. 

826. 

(b)  When  and  how  they  mayproeeed 

agttinet  eaeh  other^  p.  8S2i6. 
(e)  RSative  to  ntUe  by  them  againet 

third  perseiu,  p.  827. 
(d)  Relative  to  proceedings  against 

(fteimp.  828. 
IIL  RsspBCTXifu  PAAOBinas;— 

(a)  Who  are  pareenert^  p.  828. 

(b)  Of  suite  by  ihenh  P-  828. 

(c)  Of  suite  against  them^  p.  828. 
IV.  Distinction  BrrwsBNJoiNT-TKNANTs 

AND  TINANT8  IN  COMMON,  p.  828. 
V.  BSLATnrC  TO  OEANTi  MADI  BT  JOINT- 
TWAWn  OE  TKNANT8  IN  COMMON,  p. 

828. 


VI.  RSLATin  TO  QEANTfl  BT  OMZ  JOINT* 
TENANT  TO  HIS  COMPANION,  p.  828. 

VI [»  WhBEB  THE  ACT  OV  ONE  JOlNT-TB- 
NANT,  SlC,  will  AFFECT  BIS  COM* 
PANION ; — 

(a)  IntheeoHifjoint'tenants^p.BiS. 

(b)  In  the  ease  of  tenants  in  common^ 

p.  829. 

(c)  In  the  ease  if  eopareeners^  p.  830. 
VIII.  Rklatitb  to  paetition; — 

(d)  When  and  how  it  can  be  made^  p. 

830. 

(b)  Effect  of  partUion,  p.  831. 

(c)  How  it  may  he  defeated^  p.  831. 

(d)  Pleading  partition,  p.  831. 

I.  RssracTiNo  joint-tenants; — 
(a)  Who  arejoint'tenante. 

1.  There  may  be  a  joint-tenancy  by  way 
of  use  where  lands  vest  at  sevenl  times. 
Hales  T.  Ristey,  Poll.  373. 

2.  Release  from  those  in  remainder  to 
those  in  first  remainder  makes  them  joint- 
tenants.    Anon.  1  And.  32.  pi.  78. 

3.  Lands  are  given  to  a  man  and  woman 
upon  consideration  of  marriage ;  if  the  mar* 
riage  does  not  take  effect,  they  are  joint- 
tenants«    Jones  v.  Boyleson,  W.  Jo.  345. 

4.  If  a  man  make  a  feoffment  to  the  use 
of  a  female  and  the  heirs  of  their  bodies,  and 
then  has  issue  three  sons,  they  will  be  joint- 
tenants.    Blandfbrdy.  Blandford,  1  Ro.  321. 

5.  Grant  of  100/.  rent  to  five  equally  to  be 
dkvided,  to  hold  to  them,  via.  20/.  to  each, 
d&&;  they  are  joint-tenants.  Ward  v.  Eve» 
rard,  1  Salk.  390.    1  Ld.  Ravm.  423.  S.  C. 

6.  So  a  grant  to  A  and  B,  habend,  one  acre 
to  A  and  Uie  other  to  B,  they  are  joint-te- 
nanU.     S.  C.  Salk.  391. 

7  If  twenty  acres  are  granted  to  two, 
scilieet  ten  acres  to  one,  and  ten  to  the  other, 
the  seilieet  is  void,  and  they  are  still  joint- 
tenants.    Shikeley  v.  Bulkr,  Hob.  172. 

8.  Afler  the  27  H.  8.,  A  makes  a  feoffment 
to  the  use  of  his  wife,  and  if  he  survived  her, 
to  the  use  of  himself  and  such  woman  as  he 
shall  afterwards  marry,  for  the  term  of  their 
lives,  remainder  to  B,  such  second  wife  shall 
take  in  joint-tenancy  with  him,  though  they 
come  to  their  estates  at  different  times.  3 
Dy.  339.  pi.  48. 

9.  A  levies  a  fine  to  the  use  of  himself  and 
such  wife  as  he  should  marry,  and  then  mar- 
ries, his  wife  takes  an  estate  in  joint-tenanqy 
with  him.    3  Dy.  274.  pi.  42. 

10.  There  can  be  no  joint-tenancy  in  oe- 
cupancy.  Hoiden  ▼.  SnuUibrooke,  Vaugh. 
189. 

U.*'  A  corporation  and  a  natu-  [*836  ] 
ral  person  cannot  bo  joint-tenants 
2  Saund.  3l8.  n.  (4). 

12.  Lease  to  two»  habendum  to  them  for 
their  lives,  and  the  life  of  the  longest  liver, 
successively  one  after  the  other,  and  not 
jointly,  is  no  joint-tenancy,  but  they  must 
take  in  succession.    3  Dy.  361.  pi.  8. 
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(b)  Hlun  and  how  a  jmnt^ttnancjfit  tevered, 
1.  A  lease  is  made  to  two,  and  afterwards 
the  reyersion  is  granted  to  one  of  tbem,  the 
joint-tenare  if  severed.  HUl  v.  BoUon^  Lntw. 
[477.] 

3.  If  one  joint-tenant  bargain  and  sell  to 
his  oompanion,  it  is  a  severance  of  the  joint- 
tenancy.    Euttaee  ▼.  Sboym,  3  Ro.  473. 

3.  Chattels  personal  cannot  remain  in  join- 
ture after  marriage.  Miles  ▼.  WiUianu,  10 
Mod.  163. 

4.  But  choses  in  action  may.    Id.  ibid. 

5.  By  descent  of  the  reversion  to  a  joint- 
tenant  for  life,  the  joint.tenancy  is  severed. 
3  And.  302. 

6.  Two  joint-tenants  in  fee;  one  makes 
a  lease  to  a  stranger  yielding  rent ;  hero  the 
lessor  has  a  reversion  in  fee,  and  the  other 
joint-tenant  has  a  freehold  and  inheritance 
in  possession,  and  yet  the  joint-tenure  of  the 
inheritance  is  not  severed,  and  he  shall  have 
the  reversion,  but  not  the  rent.  Hill  v.  Bol- 
Urn,  Lutw.  [477, 478.] 

7.  If  a  lease  is  made,  and  afterwards  the 
reversion  is  granted  to  two,  and  the  lessee 
grants  his  estate  to  one  of  them,  they  are  not 
joint-tenants  of  the  reversion.  Hill  v.  Bol- 
ton, Lutw.  [477.] 

8.  Husband  and  wife,  joint-tenants  in  tail 
before  the  coverture,  shall  take  by  divided 
moities.    S^pnofuTt  case,  Moore,  93. 

9.  Husband  and  wife  being  joint-tenants 
of  a  lease  for  years,  each  takes  the  whole. 
Hales  V.  Petti,  Plow.  359. 

(o)  Relative  to  actions  between  joint-tenants, 
1.  One  joint-tenant  of  a  chattel  cannot 
bring  trover  against  his  companion,  but  may 
against  a  stranger.  Brown  v.  Het^es,  Salk. 
m  3  Saund.  47  h. 

3.  But  if  the  thing  be  destroyed,  trover 
lies.    3  Saund.  47  h. 

3.  If  one  joint-tenant  bring  an  action 
against  the  other,  unless  he  plead  the  joint- 
tenancy  in  abatement,  the  plaintiff  will  re- 
cover. Upton  V.  Dawking,  3  Mod.  97.  Sed 
vide  3  Saund.  47  h. 

(d)  Proceedings  by  them,  jointly  or  <coerfl£fy, 
against  third  persons. 

1.  One  joint-tenant  cannot  bring  debt 
alone  for  rent,  but  he  may  destrain  alone, 
and  avow  in  his  own  right,  and  as  bailiff  to 
the  other.    Pullen  v.  Palmer,  5  Mod.  73. 

2.  Each  cannot  have  quare  impedit  for  a 
moiety  of  an  advowson,  but  all  must  join. 

•3  Saund.  116  6. 

3.  If  three  are  joint*  tenants,  and  two  bring 
the  action,  it  may  be  pleaded  in  abatement; 
but  on  the  general  issue  pleaded,  they  shall 
recover  for  two  parts.  Jfelthorpe  v.  Dor- 
rington,  3  Lev.  113. 

4.  If  one  out  of  several  joint-tenants  bring 
trover  against  a  stranger,  he  must  plead  the 
joint-tenancy  in  abatement.  3  Saund.  47  A. 

5.  They  cannot  join  in  an  ejectment  Salk. 

6.  Joint-tenancy  must  be  pleaded  in  abate- 


ment, and  not  in  bar.    Kemp  v.  Andrews,  13 
Mod.  3. 

7.  If  a  man  pleads  joint-tenancy  with  a 
stranger,  who  comes  in  also,  and  it  is  found 
against  him,  still  he  cannot  have  attaint, 
because  he  is  not  party  to  the  writ.  1  Ro. 
343. 

(e)  Proceedings  againsl  them. 

1.  Joint-tenants  need  not  sever  in  an 
avowry,  but  if  rent  is  behind,  one  may  avow 
in  his  own  right.  Pvilen  v.  Pabner,  5  Mod. 
73.  150.  Sed  vide  Stedman  v.  BaUs,  Salk. 
390. 

3.  One  joint-tenant  may  distrain,  but  he 
cannot  avow  alone,  because  that  goes  to  the 
right.    3  Salk.  307. 

3.  If  one  joint-tenant  of  a  rent^sharge 
cannot  avow  alone,  he  must  make  himself 
bailiff  to  his  companion.  Pullen  v.  Pakner, 
cited  Lutw.  [500.]  1311. 

4.  If  an  action  real  is  brought  against 
joint-tenants  or  coparceners,  the  death  of 
one  of  them  shall  abate  the  writ  Rex  v. 
Drydin,  Cro.  Car.  574.  583. 

5.  But  the  action  is  not  thereby  gone. 
Leigh  V.  Brown,  Cro.  Jac  19. 

6.  If  in  trespass  defendant  plead  not 
guilty,  he  cannot  give  joint-tenancy  in  evi- 
dence.   Mo.  466. 

7.*  The  moiety  of  lands  shall  [  ««16  ] 
be  liable  to  the  charges  of  one 
joint-tenant,  notwithstanding  the  sorvivor- 
ship  of  his  companion.    Cartewell  v.  Vamg- 
han,  3  Saund.  28. 

(/)  Effeetof  the  death  of  one  joint'tenant. 

1.  It  is  a  rule  amongst  joint  tenants,  that 
nothing  accrues  to  the  survivor  but  what 
was  in  jointure  at  the  time  of  the  death  of 
his  companion.  Miles  v.  Williams,  10  Mod. 
163. 

3.  If  baron  and  feme  and  a  third  person 
purchased  jointly,  the  baron  aliens  the 
whole,  and  he  and  his  wife  die,  the  third 
person  surviving  shall  have  an  assize  of  all. 
Hob.  3. 

3.  Husband  and  wife  joint-tenants  of  a 
lease  for  years,  the  husband  dies,  the  wife 
claims  by  the  first  lessor,  and  not  by  her 
husband.    Plow.  259. 

II.  RnRonNG  mrANTS  iit  oommon  ; — 
(a)  Who  are  tenants  in  common. 

1.  If  a  tree  spreads  its  roots  into  another'b 
soil,  they  are  tenants  in  common  of  the  tree. 
Waterman  v.  Soper,  1  Ld.  Raym.  737. 

3.  No  precise  words  are  requisite  to  make 
a  tenancy  in  common.  Fisher  v.  Wigg^ 
Com.  88. 

3.  I>evise  to  three  sons  in  tail,  and  after 
as  follows :  ^  I  will  that  every  one  of  them 
be  the  other*s  heir  by  equal  portions  ;**  un- 
der this  devise  they  are  tenants  in  common, 
not  joint-tenantk  Fowler  v.  Ougleift  1  And. 
194. 

4.  A  devise  to  two  and  their  heirs,  part 
and  part  alike,  or  to  hold  by  equal  parts, 
creates  a  tenancy  in  common,  and  not  a 
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jomt  eaUte.  Thanwgomi  t.  CoUtm^  Cro. 
Cmr.  75.  jfiion.  3  Mod.  210. 

5.  A  BMO  h^TiBg  iMoe  three  tone  d6?iBed 
hie  lend  to  them ;  and  if  they  died  trithoat 
then  to  the  hein  of  the  devitor;  it 
held  thoj  were  tenante  in  common.  3 
Bo.  281. 

&  The  worde  **  eqaallj  to  be  divided,**  in 
a  will,  make  a  tenancy  in  common ;  but  not 
•oinadeed.  Woirtf ▼. £imif, Holt, 368, 369. 
12  Mod.  297.  &  C.  Mo.  588. 

7.  In  caeei  of  intereet,  aa  a  leaae  to  two 
to  be  aqiMlly  divided,  they  are  tenants  in 
eommon.    IF%«revood  ▼.  lAawt  Telv.  24. 

8l  Aleaeetotwo,  AofteiidiMitotheonefor 
life,  remainder  to  the  other  for  life,  alters  the 
general  implication  cf  joint^tenancy  of  the 
freehold.    Didfcler**  caae,  2  Co.  55  a. 

9.  By  the  worda  **  equally  to  be  divided,** 
either  in  a  deed  to  nees,  or  in  a  deed  at  the 
eonunon  law,  a  tenancy  in  common  is  cre- 
ated.   Ossdiilfe  V.  iStofccs,  Say.  71, 72. 

Id  Sorrender  of  a  oopyhold  to  the  use  of 
A  and  B,  equally  to  be  divided,  Iec  and  their 
hein,  makBS  a  tenancy  in  eommon.  FiMher 
T.  Win,  12  Mod.  296.  1  Ld.  Raym.  622. 
CoB.^8.    3  Salk.  206.    1  Salk.  391.  & 

a 

11.  A  leased  for  years,  and  then  devised 
the  land  to  B  and  to  his  sister,  and  the  heirs 
of  every  of  their  bodies;  they  have  several 
inheritaacee.    3  Dy.  326.  pi.  1. 

12.  feoffment  in  trust  for  payment  of  the 
profits  to  A  and  B  in  equal  manner,  and  in 
hk»  manner  to  convey  the  inheritance  to 
them  and  their  heirs  when  they  come  to 
twenty-one,  w  a  tenancy  in  common  of  the 
inhwitanco,  as  it  would  be  in  a  will.  Boit 
v.ilssiself,  1  Lot.  232. 

13.  If  the  kinff  and  another  purchase  lands 


r,  they  shall  be  tenants  in  common. 
WOHmi  V.  Berkley  Plow.  2S9. 

14.  No  SDbject  can  be  tenant  in  common 

with  the  img  of  an  advowson.    CtumteUor, 

<  Cambridge  v.  iVailgrave,  Hob.  127. 


^ 


15.  A  bill  to  A  to  pay  lot  to  C,  to  be  di- 
▼ided  between  A  and  B,  and  to  their  use ; 
tbcj  are  several  debts,  and  they  are  not  ten- 
ants in  common.  WhirewoodY,  Show,  Yely, 
23.24. 

16.  Tenants  in  common  of  an  advowson 
make  only  one  person.    1  Ro.  242. 

17.  A  grant  of  a  rent-charge  by  two 
tenants  in  common  shall  enure  as  several 
grants.  Bromu  t.  Be$lon^  Plow.  140. 161. 
171. 

18.  Otherwise  of  a  reeenration  by  them. 
BUi  V.  Orange^  Plow.  171. 

(b)   When  and  h9w  ihejf  mojf  ftroetid  agtniui 

tath9lher, 

1.  If  one  tenant  in  common  of  a  tree  cuts 
it,  the  other  may  have  an  action  for  the  da- 
ange.    ITafeniim  ▼•  (Sopcr,  1  Ld.  Raym. 

737. 


2.  One  tenant  in  common  may 

have  an*  action  of  trespass  against  [  *83T  J 
his  companion.    Cn»e  v.  AhhoU 
Noy,  14. 

3.  Case  liee  not  for  one  tenant  in  common 
against  another,  for  fraudulently  mimMng 
part  of  a  ship  or  other  entire  thing,  or  for  a 
fraudulent  Mde  of  the  whole.  Grseet  v.  &m- 
cer,  1  Keb.  3a  pi.  102.  T.  Raym.  15.  1  Lev. 
29.  &C. 

4.  One  tenant  in  common  cannot  bring  tro- 
ver against  the  other  ibr  a  thing  still  in  his 
possession ;  and  the  defbndant  mav  take  ad- 
vantage of  this  under  the  general  issue.  2 
Saund.  47  h. 

5.  One  tenant  in  common  ma^  distrain 
upon  another.  Sir  H,  Sadgar  v.  JmipiCm,  2 
Ra  212.  255.    Cro.Jac.6l1. 

6.  One  tenant  in  common  cannot  maintain 
an  action  of  account  at  common  law  against 
another  as  his  bailiff,  unless  that  other  were 
appointed  bailiff;  but  under  the  statute  ASc  S 
Ann.  c.  16.  he  may.  Wheeler  v.  Heme,  Wil- 
]es,20& 

7.  Ifit  appears  to  the  court  in  trespass  that 
the  plaintiff  and  deftndant  are  tenants  in 
common,  the  action  will  abate.  Anon»  Mo. 
123. 

(c)  Relative  to  euiie  fty  them  againet  third 

pereone* 

1.  Devise  of  £^  to  two  equally  to  be  di- 
vided ;  one  cannot  sue  alone  ior  j^O.  Shaw 
V.  JVbn0Oo<{,  Mo.  667. 

2.  One  tenant  in  common  can  have  account 
without  joining  with  the  other.  HaeheeU  v. 
£as£maii,l  Ro.42l. 

3.  Tenants  in  common  cannot  join  in  pre- 
scription, though  the  action  be  poeeessory. 
iSir  H,  Siuigar  v.  Brograve^  Palm.  161. 

4.  Each  cannot  have  a  quare  impedit  fiur  a 
moiety  of  an  advowson,  but  all  must  join.  2 
Saund.  116  6. 

5.  One  tenant  in  common  cannot  bring 
debt  Ibr  his  portbn  of  the  rent.  Blanehari 
V.  Dyer,  2  Show.  446. 

6.  Tenants  in  common  of  a  reversion  and 
rent  may  join  in  debt  for  the  rent,  or  sever 
fi>r  their  moieties,  dtc  Martin  v.  Cfompe,  1 
Ld.  Ravm.  341.    Carth.  289. 

7.  If  two  tenants  in  common  make  a  lease 
ibr  years  rendering  rent,  and  then  one  of 
them  dies,  the  executor  and  survivor  may 
join  in  debt,  or  eever  at  their  pleasure.  JTttcA- 
tn  V.  Buckley,  T.  Raym.  80. 

8.  But  if  the  lease  be  for  lifb  they  ought  to 
sever.    Ibid. 

9.  Tenants  in  common  can  join  in  pareo 
fraete.    Mo.  452. 

10.  They  may,  but  need  not,  join  in  an  ac 
tion  of  waste,  and  in  detinue.  T.  Raym.  80. 
Cttffis  V.  Bourne,  2  Mod.  62. 

11.  If  tenants  in  common  make  a  lease 
for  years,  and  the  lessee  commit  waste,  they 
must  join  in  the  action ;  or  if  a  reversion  be 
granted  to  two  and  the  heirs  of  one  of  them. 
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th^  must  join  in  an  action  of  watte.   CurtU 
V  Bourne,  2  Mod.  62. 

12.  So,  if  a  person  have  only  a  third  part 
of  a  reversion  in  common,  he  shall  not  have 
an  action  of  waste  alone,  because  it  would  be 
very  inconvenient  that  the  third  part  should 
be  delivered  in  execution.    2  Mod.  62. 

13.  Tenants  in  common  may  join  in  an 
action  upon  the  case  for  obstructing  a  water- 
course.   Kitehin  v.  Buckley,  T.  Raym.  80. 

14.  Or  in  an  action  of  covenant  for  not  re- 
pairing of  a  house,  &.C.  Id.  ibid.  Midgley  v. 
Lmelaee,  Carth.  289. 

15.  Tenants  in  common  must  join  in  all 
personal  actions.  Martin  v.  Crump,  Comb. 
330.  474. 

16.  But  it  is  otherwise  in  real  actions;  for 
though  their  estates  are  several,  yet  the  da- 
mages  to  be  recovered  survive  to  all.  Anon, 
3  Mod.  109. 

17.  Tenants  in  common  must  iointly  sue 
for  injury  done  to  the  land ;  but  tor  a  parti- 
cular injury  which  one  sufiers,  he  may  sue 
alone.  Hanum  v.  White,  W.  Jo.  142.  Ma 
40.     Contra,  Mo.  34. 

18.  Tenants  in  common  may  join  or  sever 
in  debt    PuUen  v.  Pabner,  3  Salk.  207. 

19.  Tenants  in  common  cannot  join  in 
ejectment.    Anon.  Comb.  2. 

20.  In  ejectment  by  tenants  in  common  or 
parceners,  there  should  be  several  demises. 
Mo.  682. 

21.  Where  one  tenant  in  common  declares 
against  another  as  receiver,  it  ought  to  be 
shown  by  whose  liands  he  receives  it,  other- 
wise he  ought  to  be  charged  as  bailiff.  WaXk- 
er  V.  Hotyaay,  Com.  272.    11  Mod.  187.  n. 

S&.  Inme  part-owner  or  tenant  in  common 
bring  trespass  without  his  companion,  it  must 
be  pleaded  in  abatement.  LegliBe  v.  Cham" 
panU,  2  Stnu  830.  2  Saund.  47  a.  1  Mod. 
102. 

23.  If  one  tenant  in  common  sue  with- 
out* his  companion,  and  the  de- 
[  *828  ]  fondant  do  not  plead  co-tenancy  in 
abatement,  yet  he  shall  only  reco- 
ver his  moiety.  Blaekborough  v.  Oreave$,  1 
Mod.  102. 

(d)  Rdative  to  proceedingo  againtt  them, 

1.  Where  two  tenants  in  common  are 
bound  to  set  out  tithes,  and  one  only  sets 
them  out,  the  action  ought  not  to  be  brought 
against  both,  but  against  him  only  who  omit- 
ted to  set  them  out.  Sir  J,  Oerrard'u  cose, 
Hutt  121. ;  cited,  3  Mod.  322. 

2.  One  tenant  in  common  cannot  avow  for 
damage  foasant,  but  he  must  make  cognizance 
as  bailiff  of  his  companions.    W.  Jo.  253. 

3.  They  must  sever  in  an  avowry,  because 
it  goes  to  the  right.  PtMen  v.  Palmer,  3 
Balk.  207. 

III.  RasPBcnNG  PAaciNKas; — 

(a)  Who  are  pareenere. 

Where  a  man  dies  seised  of  land,  having 
two  daughters  and  no  son,  both  daughters 


shall  inherit  as  parceners.    WiDion  v.  Berk* 
ley.  Plow.  246,  247. 

(b)  Cf  eaiU  hf  them. 

1.  If  two  copartners  lease  a  houae,  and 
the  rent  is  in  arrear,  and  one  brings  an  ac- 
tion and  recovers,  judgment  will  be  arrested, 
because  both  ought  to  join.  Anon.  3  Mod. 
109. 

2.  Coparceners  make  but  one  tenant  in  a 
pracipe,    Stedman  v.  Page,  12  Mod.  86. 

(c)  Of  Stttts  against  them. 
Parceners  must  join  in  an  avowry.    Sted- 
man  v.  Page,  Comb.  347.  Salk.  390.  12  Mod. 
86.    1  Ld.  Raym.  64.  &  C.    1  Salk.  187. 

IV.  Distinction  between  joint-tenants  ANn 

.    tenants  IN  OOMMON. 

1 .  Tenants  in  common  have  a  several  free- 
hold but  ioint  occupation ;  joint-tenants,  one 
undivided  freehold  and  occupation.  Fieher 
v.  Wigf^s,  12  Mod.  301. 

2.  Joint-tenants  claim  by  one  title,  but  te- 
nants in  common  by  several  titles.  S.  C. 
Com.  91. 

V.  RELATfVB  TO  GRANTS  MADE  BT  JOINT-TKIf- 
ANTS  OS  TENANTS  IN  COMMON. 

1.  Lease  made  by  them,  rendering  rent  to 
one  of  them,  both  shall  have  the  rent.  jRicA- 
momTs  case,  Owen,  9. 

2.  If  warranty  be  to  them  and  their  as- 
signs, the  assignment  must  also  be  joint*  jRoB 

V.  O«6om,  Hob.  25. 

3.  If  a  woman  joint-tenant  with  another 
take  husband,  and  she  and  the  hu^iand  make 
a  lease,  and  the  wifo  dies,  the  lease  is  good 
against  the  survivor.  Slma^iiaii  v.  Agbumw, 
lRo.401.441. 

VI.  Relative  to  geants  by  one  joint-tenamt 

TO  his  companion. 

1.  If  one  joint-tenant  accept  a  lease  of  the 
land  from  his  companion,  he  is  estqiped  to 
claim  by  survivorship.  Bleadle*a  case,  2  Leoo. 
159. 

2.  The  proper  conveyance  firom  one  joint- 
tenant  to  the  other  is  by  release,  and  not  hj 
grant  or  feoffment.  Barker  v.  Lade,  4  Mod. 
151.  Anon,  10  Mod.  444.  Jennor  and  Hat.' 
die's  case,  1  Leon.  283. 

3.  Yet  if  one  grants  all  his  estate  to  his 
companion,  it  shall  be  understood,  by  opera- 
tion of  law,  to  be  a  release.  10  ]Mu>d.  444. 
Cheeter  v.  WiUan,  T.  Raym.  187.  1  Vent 
78.  S.  C. 

4.  But  in  such  case,  if  the  party  should 
plead  ^od  concessit,  it  would  be  bad.  10 
Mod.  444. 

5.  They  may  release  or  confirm  to  each 
other,  and  thereupon  those  privileges  which 
did  belong  to  both  shall  pass  to  one  of  them. 
Dixon  V.  Harrison,  Vaugn.  45. 

6.  A  joint-tenant  may  by  fine  yield  up  his 
part  to  his  companion.  Eustace  v.  Scowen^ 
W.  Jo.  55. 

7.  If  lands  be  given  to  two  upon  condition 
that  they  shall  not  alien,  and  one  releases  to 
the  other,  it  is  no  breach  of  the  condition. 
Harrtton  v.  Belsey,  T.  Raym.  413, 414. 
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&  If  tbeie  be  two  ioint-tfliuuits  In  fte,  od 
one  gnnta  a  rent-charffe  in  fee,  and  afler- 
wirds  releases  to  the  other  and  dies,  the  but- 
vimr  liiaU  not  a^iid  the  rent.   Lorci  Aberga- 

tieni^s  case,  6  Co.  78  b. 
[  *829  ]  VIL*   Whbak   tbb  act  or  one 
jonrr-TKNAMT,  &c.    will   affect 
BB  COM  panion; — 

(a)  M  the  ca$€  rfjoinUemmit, 

I.  The  possession  of  one  joint-tenant  is 
ths  possession  of  the  other.  FMt  v.  Oreu^  6 
Mod.  44.    Salk.  385. 8.  C. 

S.  Everj  act  done  br  one  ioint-tenant  for 
the  benefit  of  himself  and  his  companion, 
snores  for  both;  bat  one  cannot  prejndice 
the  other  as  to  the  inheritance  or  freehold, 
thoogh  it  is  otherwise  as  to  the  profits. 
Tbaker*u  cass,  2  C6.  66.  b. 

3.  A  joint-tenant  coTensnts  that  a  stran- 

EshsU  eojoj  iiis  moiety  from  the  death  of 
eompsnion,  and  the  other  moiety  fi'om 
his  own  dsath  for  years ;  it  ii  void,  becaose 
ooiy  a  possibiiity.    Mo.  776. 

4  Two  joint-tenants  for  lift ;  one  lea? es 
his  moiety  for  years,  rendering^  rent  and 
dies;  the  term  continnes,  but  the  rent  is 
fone.    2  Df.  187.  pL  5. 

5.  A  lease  for  years  by  jointptenant,  to 
oomooence  immediately  after  his  drath,  is 
good,  though  his  companion  survive.  Mo. 
395.    3  And.  16.    1  Ro.  253.    2  Ro.  171. 

6.  Hnsbsnd  and  wifo  being  jolnt-teunBotB 
of  a  leass  for  years,  the  husband  may  grant 
or  forfeit  the  terra  in  his  life-time.  Plow. 
960. 

7.  Hosband  and  wife  being  joint-tenants 
for  Jifei,  the  husband  alone  accepts  a  new 
base;  this  is  a  snrrender,  but  avoidable  by 
the  wifo  if  she  survive.    Ma  636. 

&  Husband  and  wife  are  joint-tenants  of  a 
lease  for  years,  the  husband  charges  the 
load;  after  his  death  she  shall  avoid  the 
charge.    lUea  ▼.  Petit,  Plow.  259. 

9.  Husband  and  wife  joint-tenants  for  a 
hondred  years ;  the  husband  makes  a  lease 
for  twenty  years,  to  commence  after  his 
deeesas,  and  dies;  the  lease  is  good.  Mo. 
395. 

10.  Wbsre  husband  and  wife  are  joint- 
tAoonts  of  a  term  for  years,  and  the  husband 
dies ;  the  term  in  the  hands  of  the  wife  shall 
be  subject  to  the  execution  of  the  king  for  a 
debt  doe  to  him  by  the  husband.  Plow.  261. 
263.321. 

II.  If  a  copyholder  in  fee  surrenders  to 
the  use  of  his  will,  and  dies  before  it  is  pre- 
sented, it  will  bind  the  survivor.  Porter  v. 
Porter,  Cro.  Jac.  100. 

12.  A  joint-tenant  can  assign  auditors  to 
take  an  account,  and  the  account  will  be 
good.    Mo.  168. 

13.  In  personal  actions,  one  joint-tenant 
may  relesse  the  whole :  sscus,  if  the  person- 
tUy    be  mixed  with   the  realty.     Thoker's 

ise,  2  Co.  66  b. 

14.  When  judgment  is  given  against  one 


of  two  joint-tenants  for  life  in  an  action  of 
debt,  and  afterwards  that  one  releases  to  the 
other  before  execution,  such'  release  shall  not 
bar  the  execution  of  the  plaintiff;  but  if 
such  joint-tenant  had  died  before  execution^ 
the  survivor  should  hold  the  land  discharged 
of  any  execution;  and  where  the  joint-tenant 
for  life  to  whom  the  release  is  made  dies, 
and  the  reversioner  enters,  the  estate  of  the 
other  who  is  yet  living  has  continuance  as  to 
the  plaintiff.  Lnrd  Abergavenny'u  case,  6 
Co.  78  b. 

15.  A  joint>tenant  cannot  be  disseised  by 
his  fellow,  without  an  actual  ouster.  SmdU* 
V.  DaU,  Hob.  120. 

16.  If  there  be  two  joint-tenants  in  fee, 
and  one  of  them  levies  a  fine  of  the  whole, 
this  does  not  amount  to  an  ouster  of  his 
companion,  but  it  is  a  severance  of  the 
jointure,  although  he  be  in  of  the  old  use 
again.  Ford  v.  Grey,  6  Mod.  45.  1  Salk. 
286.  S.C. 

17.  Joint- tenants  cannot  prejudice  each 
other's  freehold.    Jenk.  114. 

18.  The  bankruptcy  of  one  joint  trader 
shall  not  effect  the  interest  of  his  companion, 
iinon.  Holt,  94. 

19.  Release  by  a  joint-tenant  for  life  to 
another,  shall  not  dratroy  a  contingent  re- 
mainder depending  thereon.  Harriaon  v. 
Bebeey,  T.  Jones,  136. 

20.  One  joint-tenant  may  receive  the  pro- 
fits for  all  the  rest,  and  his  receipt  is  good. 
PulUn  V.  Palmer,  5  Mod.  72. 

2l.;If  one  joint-tenant  takes  all  the  profits, 
the  other  has  no  remedy  by  the  common 
law.     WiUion  v.  Btrkley,  Plow.  247. 

22.  One  joint-tenant  may  distrain  for  the 
whole  rent ;  but  when  he  avows,  it  most  be 
for  part  in  his  own  right,  and  make  conu- 
sance as  bailiff  to  his  companion  for  the 
residue,    ^non,  12  Mod.  96. 

(6)  In  the  case  of  tenants  in  common, 

1.  One  tenant  in  common  may  disseise  his 
companion  by  actual  ouster  only.  Retiding^e 
case,  1  Salk.  392.    Hob.  120. 

2.  In  an   assize  between  two 
tenants  in**  common,  a  forbidding  [  *S30  ] 
by  word  o^  mouth  to  the  tenant 

to  pay  his  rent  was  adjudged  a  disseisin. 
Cited  in  Hunt  y.  Danvers,  T.  Raym.  371. 

3.  Release  of  one  tenant  in  common  from 
an  award,  will  bar  the  other  before  sever- 
ance.   Fairhank  v.  Durham,  1  Ro.  243. 

(c)  In  the  ease  of  coparceners, 

1.  One  parcener  cannot  be  disseised  by 
another,  without  an  actual  ouster.  Smales 
V.  DaU,  Hob.  120. 

2.  One  coparcener  may  let  her  moiety, 
yielding  the  moiely  of  the  accustomable  rent. 
Shepherd  v.  Blackaller,  5  Co.  3  b. 

VIII.  Rklatitc  to  pastition; — 
(a)  When  and  how  it  can  be  made, 
1.  Since  the  statute  31  Hen.  8.  c.  1.,  joint- 
tenants  are  compellable  to  make  partition  by 
writ ;  nevertheless  they  may  maka  partition 
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by  the  ocxmnon  law.   Mmiee't  cue,  6  Cck 
13  b. 

%  A  purchMor  of  the  ■hue  of  one  par. 
ooner  cannot  join  in  a  writ  of  partitioa  with 
another  of  the  parceners.    2.  l>y,  138.  pL  58. 

3.  A  writ  of  partition  does  not  lie  fi>r  an 
aiitowson.    S  And.  21. 

4.  Joint-tenants  of  an  adfowson  may 
make  partition  to  present  by  turns  by  deed  of 
covenant  between  themselves.  Bishop  of 
Saliobury  v.  PkOlipo,  Garth.  505.  1  Ld. 
Raym.  536.  S.  C. 

5.  Partition  with  rent,  dtc  between  joint- 
tenants  or  tenants  in  common,  is  not  good 
without  deed.  Mo.  29.  1  And.  50.  Johth 
Hon  y.  ^ibon,  7  Mod.  345. 

6.  Devise  to  two  in  tail,  who  by  parol 
make  partition ;  this  is  void,  and  the  survivor 
shall  take  the  whole ;  smm,  if  they  had  only 
a  term.    3  Dy.  350.  pi.  3. 

7.  Coparceners  of  an  advowson  may  make 
partition  by  parol  Bishop  of  SaUthwry  v. 
Phi&wo,  1  Ld.  Raym.  537. 

8.  Tenant  in  fee  of  one  moiety  of  land, 
and  tenant  lor  life  of  the  other  moiety ;  the 
tenant  in  fee  bronght  a  general  writ  of 
partition  against  the  tenant  for  liih,  and 
made  the  oonnt  general,  and  held  good. 
Ifidfct  V.  WUeheU,  Lntw.  [433.]  1015. 

9.  The  writ  was  quare  ionoant  quatuor 
miUo  aerao^  where  it  oaght  to  be  quatuor 
miUe  aeramm,  yet  held  good.  Harpor  v.  Btr- 
ritford^  3  Leon.  94. 

lU.  In  the  writ  the  title  ought  to  be 
shown,  and  a  release  of  errors  by  one  is  no 
bar  to  the  rest.  YaU  v.  Windnam^  Gro. 
JSliz.64. 

11.  In  a  writ  of  partition  brought  bjr  a 
husband  and  wife,  declaring  that  the  wire  is 
co-heiress  with  the  defendant  in  tail,  they 
need  not  show  the  commencement  of  the 
estate.    1  Dv.  79.  pA.  51. 

13.  The  declaration  may  be  amended.  2 
Saund.  45./.  n.  [i]. 

13.  To  such  writ  of  partition  special  has- 
tardy  is  a  good  plea,  without  traversing  the 
coparcenary,  end  the  trial  shall  be  where  the 
birth  is  alleged.    1.  Dy.  79.  pi.  52. 

14.  So,  it  is  a  good  plea  that  defendant  has 
already  tlie  same  writ  aj^ainst  the  plainti^ 
and  judgment  of  partition  sttU  unexecuted 
upon  it.    1  Dy.  92.  pi.  21. 

15.  In  a  writ  of  partition  the  tenant  can- 
not vouch.    2  Saund.  33. 

16.  In  partition  there  needs  no  return  of 
an  habere  foe,  ^eetets.,  for  the  party  that 
recovers  may  execute  his  indgment  by  his 
entry.  Counteoo  of  Warwick  v.  Lsrd  Bar" 
idew,  Noy,  17.    Dy.  67  a. 

17.  In  a  writ  of  partition  no  damages  are 
recovered.  S.  C.  Noy,  68.  Baylie  v.  Knightony 
Noy,  143. 

18.  The  sheriff  ought  to  execute  the  writ 
upon  the  land  in  person,  as  in  waste  and 
re-disseisin,  but  alter  return  made  and  the 
writ  filed,  the  party  can  have  no  averment 


against  it,  nor*  error.  Cla^  case,Cro.  £Ux. 
9,10. 

19.  If  a  parcener  have  leased  her  share, 
and  upon  a  writ  of  partition  too  little  be  al- 
lotted her,  the  leasee  has  no  remedy;  oeeuo 
perhaps  on  partition  without  writ.  1.  Dy. 
58.  pi.  30. 

30.  Tenants  in  common  of  a  house  and 
land  make  partition  thereof  within  the  house, 
the  land  not  being  within  the  view;  it  is 
good  for  the  house,  but  not  for  the  land. 
IheUm  V.  Priest,  Cro.  Elix.  95. 

31.  One  tenant  in  common  of  a  manor 
purchases  freehold  lands  so  intermixed  with 
the  demesnes  as  not  easily  to  be  known ;  on 
a  writ  of  partition  against  him,  he  is  to  show 
to  the  jury  the  bounds  of  his  freehold;  but  if 
no  one  riiow  them,  and  they  make 
partition*  as  well  as  they  can,  it  is  [  •SSI  ] 
sufficient.  1  Dy.  36.  pL  5. 

23.  If  of  tliree  coparceners  one  alien,  no 
writ  of  partition  lies  upon  the  statute  by  the 
others  because  they  have  a  writ  at  common 
law;  if  both  join  in  the  writ  against  the 
alienee,  and  one  is  non-suited,  stiU  she  shall 
be  summoned  and  severed,  and  her  part  set 
out  as  well  as  the  rest:  if  of  three  the  eldest 
purchase  the  part  of  the  youngest,  or  if  her 
husband  die,  the  writ  lies  for  them  at  com- 
mon law  agaioBt  the  other.  3  Dy.  343.  pi. 
55. 

(b)  Effect  rf  foriUion. 

1.  A  parcener  grantea  a  rent-charge  out 
of  an  acre,  which  upon  partition  was  allot- 
ted to  the  other  parcener ;  she  shall  hold  it 
discharged.    Mo.  95. 

3.  If  one  parcener  grant  rent  for  equality 
to  the  other  two  of  5/.,  vis.  50«.  to  one,  and 
50«.  to  the  other,  yet  it  is  an  entire  rent. 
Hob.  173. 

3.  A  partition  for  one  parcener  to  haTe 
the  land  from  Easter  to  Lammas,  and  the 
other  from  Lammas  till  Easter,  binds  as  to 
the  possession  and  taking  of  the  profits,  but 
is  no  severance  as  to  the  esteto.  Corbefs 
case,  1  Go.  83  b. 

4.  If  joint-tonante  make  partition,  the 
warranty  annexed  to  their  esUte  is  destroy- 
ed at  common  law.  Roil  v.  Oibom,  Hob.  35. 

5.  A  rent  granted  for  equality  of  partition 
may  be  in  fee  simple  without  the  word 
«'  heirs.'*    1  Plow.  134. 

(c)    Hots  it  wiay  be  defeated. 

1.  Partition  being  made  by  deed  (before 
31  H.  8w  e.  1.)  between  the  alienee  of  one 
coparcener  in  tail,  and  A  the  other  copar- 
cener, if  it  be  unequal,  the  issue  of  A  may 
defeat  it.    Qu.  if  equal.    1  Dy.  98.  pi.  54. 

3.  An  eviction  of  an  estate  for  life  defeate 
it    Bustard  v.  Bolter,  Telv.  8. 

(d)  Pleading  ParHtion. 

Pleading  that  upon  partition  between  A 
and  B,  the  lands  in  question  were  allotted 
to  A,  is  good,  without  showing  what  lands 
were  allotted  to  R  Lord  ShefiekTt  case. 
Palm.  354. 
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JOINTURE. 

1.  Ob  ft  limitation  to  three  penoni,  and 
to  tbe  iiein  of  one  of  them,  yet  the  jointure 
coDlinnea :  teeus,  when  three  are  joint'ten- 
anta  for  life,  and  afterwards  one  parcbaaes 
the  rereraion ;  or  if  he  who  had  the  fee  diea, 
aad  one  of  the  rarriTon  parchaaea  the  re- 
mamder.     ^taeor*  eaae,  3  Co.  60  b. 

1.  A  limitation  to  a  woman  in  aatiifaction 
of  part  of  her  jointure  ia  no  bar.  yerrum*M 
4Co,  l.n. 

3.  An  eetate  limited  to  the  hoaband  for 
remainder  to  the  wife  for  life,  if  a  good 

jeintare;  for  the  caaea  in  the  statute  are 
propooed  onlj  aa  ezamplea ;  and  though  the 
letter  of  the  act,  and  eapeoially  the  word 
**  jointure*'  therein  impliea  a  joint  eatate, 
jet  thie  limitation  ta  within  the  intent  of  the 
act,  it  being  equally  beneficial  to  her.  f^er-* 
■ea^f  caae,  2od  rea.  4  Co.  1  a. 

4.  A  limitation  to  the  husband  for  life, 
reoiainder  to  B  for  life,  or  to  the  use  of  A 
hr  hfe^  remainder  to  the  wife  for  life,  is  no 
jointure,  though  A  diea  living  the  husband : 
so  of  an  eatate  to  the  wife  for  the  life  of 
mother.    VtmmCM  caae,  4  Co.  1  a. 

5.  An  eatate  to  husband  and  wife,  and  the 
beira  male  of  their  bodies,  or  to  the  wife 
during  her  widowhood,  or  in  feevUre  good 
jointurso ;  hut  on  eviction  of  a  jointure  in 
fee,  the  widow  ahall  be  endowed  for  life  only. 
VtnaaCt  case,  4  Co.  1  a. 

\Set  amie^  tit.  Dowaa,  div*  V.  p.  547.] 


JOURNEY'S  ACCOUNTS. 

1.  Although  a  writ  cannot  be  said  to  be 
brought  by  journey's  accounts,  yet  it  may 
be  within  the  equity  of  the  last  proviso  of  21 
Js.  1.  c  16.  to  prevent  a  bar  by  that  statute. 
Kin»y  v.  Hayward^  Lutw.  [97,  96.] 

2.  Thirty  days  is  the  time  for  a  writ  by 
journey's  accounts.  EUton  v.  T%oTOwood^  1 
Ld.  Raym.  284. 

3.  A  temporary  ezeootor  bringa  an  ac- 
tion, the  next  executor  (when  the  executor- 
ship is  not  determined  by  condition  broken) 
may  have  a  writ  by  journey's  accounts,  or  a 
tdrtfaeioM  upon  a  judgment.    Id.  ibid. 

4.«  Where  a  bill  of  Middlesex 
[  *832  ]  is  taken  out  by  four,  and  one  dies, 
it  abates  the  writ,  and  a  new  writ 
dionld  be  taken  out  by  the  survivors  by 
journey's  accounts.  TannU  v.  Bishop^  12 
Mod.  188. 

5.  Journey's  accounts  can  only  be  brought 
by  a  plaintiff  in  the  first  writ.  Kintejf  v. 
Hejfward^  1  Ld.  Raym.  432. 

6.  It  only  lies  where  the  first  writ  is  re- 
turned. 1  Ld.  Raym.  433.  12  Mod.  576. 
S.C. 

7.  It  does  not  lie  for  the  executor  on 
abatement  of  the  tostator^s  writ  .^noa.  12 
Mod.  229. 

Vol.  H.  2 
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4Rnpeeting  the  ereaHon  and  talariet  of  the 
Xes  and  banmB,  tee  Com.  Dig.  tit  CouaTi, 
(B  4.)  &  (C  2.  ;)  Pet  Abr.  Vol.  5.  p.  402, ; 
12  ft  13  W.  2.  c.  2.;  1  G.  3.  c  23.;  andihe 
late  act  of  1  G.4.] 

L  Of  TRl  FITNX8S  OF  JUOQU,  p.  832. 

II.  Who  aek  the  judoks  im  rAaTicin.AK 
cocmTS,  p.  832. 

III.  RXLATIVK  TO  TBS  POWUl  OP  TBI  JUDGI8, 

p.  832. 

rV.  COMCVRNINO  TBKia  DUTY,  p.  833. 

V.  Rklativk  to  Tmia  Luaiurr,  p.  833. 
VI.  Rkspbctino  cases  simt  to   tbbm   poa 
THBia  onaioN,  and  thx  cbetipioatb, 
p.  833. 


I.  Of  THE  prriotm  OP  JUDOB. 

1.  When  the  king  has  constituted  any 
man  a  judge,  his  ability,  parts,  and  fitneas 
for  the  place,  are  not  to  be  reflected  upon  or 
censured  by  any  other  peraon,  being  allow- 
ed by  the  king,  who  only  ia  to  judge  of  the 
fitness  of  his  ministers.  ButhdPe  case, 
Vaugh.  13a 

2.  We  rouat  not  upon  suppoaition  only 
admit  judges  deficient  in  their  office,  for  ao 
they  would  never  do  right :  nor,  on  the 
other  side,  must  we  admit  them  unerring  in 
their  judgment,  for  so  they  would  never  do 
any  thing  wrong.  S.  C.  Vaugh.  139. 

3.  It  is  not  a  good  objection  to  a  judge 
that  the  corporation  of  which  he  is  a  mem- 
ber is  interested  in  the  cauae.  HarrtM  v. 
Wakeman^  Say.  255. 

[Ste  aUopoitt  di?.  IV.  pi.  1.  &c. 
II.    Who  aee  the  judoeb  ir  particular 

COURTS. 

1.  In  a  writ  of  right  directed  to  the  lord 
of  a  manor,  and  in  a  writ  of  right  close,  and 
in  a  writ  ofjwiiciet^  the  suitors  are  judges. 
JenilemafCi  case,  6  Co.  11  a. 

2.  In  a  hundred  court  the  suitors  are 
judges.    Id.  ibid. 

3.  In  some  cases,  by  act  of  parliament, 
the  sherifia  are  judges ;  in  the  court  of  pie- 
powder, the  stewai^  is  judge ;  in  the  toum, 
the  sheriff;  in  the  court  of  the  Marshalsea, 
the  steward  and  marshal  of  the  king's  house. 
Id.  ibid. 

I  See  also  ante^  tit.  Courts,  p.  395.  per  Mum.] 
II.  Relative  to  the  power  of  the  judges. 

1.  Judges  can  levy  forces  virtuie  offieii  to 
suppress  rebels  and  invaders.    2  And.  67. 

2.  Judges  of  B.  R.  or  C.  B.  may  by  the 
common  law  take  recognizances. '  J^nofi.  1 1 
Mod.  53. 

3.  A  judge  may  take  a  recognizance  in  or 
out  of  term  in  any  part  of  England.  2  Saund. 
8  t.  n.  5.    Hob.  196. 

4.  A  judge  (nay  take  bail  at  his  chambers 
on  an  attachment  for  contempt.  2  Saund. 
59. 

5.  A  judge  cannot  fine  and  imprison  a 
jury  for  givini;  a  verdict  contrary  to  his  di- 
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rections.    BtuhdP$  case,  Vaugh.  146,  147, 
148, 149. 

6.  Iftho  mayor  of  London  recover  in  the 
theriiF't  coart  in  an  action  on  a  bye-law,  a 
bond  g^ven  by  the  defendant  to  the  mayor 
to  prosecute  a  writ  of  error  thereon  in  the 
court  of  hustings  with  effect,  is  a  good  bond ; 
for  although  in  the  court. of  hustings  the 
lord  mayor  is  judge,  yet  it  may  bo  held  be- 
fore six  aldermen,  without  the  mayor,  and 
it  shall  be  presumed  that  he  was  absent 
when  the  errors  in  his  own  cause  were  de- 
termined. Mayor  of  London  v.  Markweek^ 
11  Mod.  164. 

[  *833  ]  IV.*  Concerning  their  dutt. 

1.  No  man  can  be  a  judge  in  his 
own  cause,  dec.  Earl  of  Derby^a  case,  12  Co. 
114.  Holt,  396.  City  of  London  j»  Woody  12 
Mod.  672.  690. 

2.  A  mayor  was  committed  for  sitting  in 
judgment  where  he  was  party,  though  by  the 
charter  he  was  the  only  judge  there.  Anon, 
Salk.  396. 

3.  But  the  chiefjustice  of  C.  P.  may  sue 
in  his  own  court.  Wood  ▼.  The  Mayor  of  Lon- 
don, 1  Salk.  397. 

4.  Judges  must  take  notice  ex  officio  of  sta- 
tutes concerning  the  king.    Jenk.  215. 

5.  Also  of  counties.    Jenk.  325. 

6.  And  of  the  terms.    Jenk.  331. 

7.  Where  it  appears  to  the  court  upon  the 
record,  that  the  plaintiff  has  no  cause  of  ac- 
tion, they  ought  ex  officio  to  give  judgment 
against  him,  although  the  defendant  has  ad- 
mitted the  action  to  be  good.  Dive  v.  Man- 
ningham,  66.  69.  84,  85.  264. 

8.  Where  the  law  is  known  and  clear,  al- 
though it  is  inequitable  and  inconvenient,  yet 
judges  must  adjudge  it  as  it  is.  Dixon  v. 
Harri9on,  Vaugii.  37.  Craw  v.  Ramsey^ 
Vaugh.  285. 

9.  But  whore  it  is  doubtful  and  not  clear, 
there  they  must  interpret  it  to  be  as  is  most 
consonant  to  equity.     Vaugh.  38.  S.  C. 

10.  Where  the  judges  of  K.  B.  in  error  are 
equally  divided  in  opinion,  thoy  cannot  ad- 
journ the  cause  either  to  the  Exchequer 
Chamber,  or  to  parliament,  without  the  king*s 
writ  for  that  purpose;  but  they  will,  upon 
consent,  allow  the  judgment  to  be  affirmed, 
so  that  it  may  be  carried  up  to  the  House  of 
Lords.     Tkomhy  v.  Fleetwood^  1  Stra.  379. 

1 1 .  The  judge^s  direction  to  the  jury  ought 
to  be  upon  supposition,  and  not  positive,  vix, 
if  you  find  the  fact  thus,  then  it  is  for  the 
plaintiff;  if  you  find  it  thus,  then  for  the  de- 
iendant.    BusheWs  case,  Vaugh.  144. 

12.  If  a  point  of  law  arises  at  a  trial,  the 
jadge  is  bound  to  direct  the  jury  accordingly, 
whether  the  counsel  insist  upon  it  or  not. 
Reg  v.KeUtone,  10  Mod,  002,    ' 

13.  The  judge  can  never  direct  what  the 
law  is  in  any  controverted  matter,  until  he 
first  knows  the  fact.  BushelVs  case,  Vau&rh. 
147.  ^ 

14.  Judges  ought  not  to  dehver  their  opi- 


nion but  in  open  court.    Lord  Morley*B  case, 
J.  Kely,  54. 

15.  An  opinion  given  in  court,  if  not  neces- 
sary to  the  judgment  given  upon  record,  is 
no  judicial  opinion,  no  more  than  a  gratia  dic- 
tum.   Bole  V.  Horton,  Vaugh.  382. 

16.  But  an  opinion,  though  erroneous,  con- 
cluding to  the  iudgment,  is  a  judicial  opi- 
nion, because  delivered  under  the  sanction  of 
the  judge's  oath  upon  deliberation,  which  as- 
sures  that  it  is,  or  was,  when  delivered,  the 
opinion  of  the  deliverer.  Bole  v,  HorUn^ 
Vaugh.  382. 

17.  For  the  proper  mode  for  him  to  lesve 
a  question  of  libel  to  the  jury,  see  1  Saund. 
132  6.  n.  [k], 

18.  Judges  ought  not  to  abate  writs  ex  of' 
fido,    Edgcomb  v.  Dee,  Vaugh.  95.  97. 

19.  If  they  sit  at  a  wrong  place,  the  pro- 
ceedings are  void.    Jenk.  2 12. 

V.  Relative  to  their  uabiutt. 

1.  A  judge  is  not  answerable,  either  civilly 
or  criminslly,  for  any  act  he  may  do  as  a 
judge.  Oroenvdt  v.  BurweH,  Com.  79.  12 
Mod.  388.  392.  Holt,  395.  2  Ld.  Raym.  767. 
1  Leon.  295.  323,  324.  BujAeU**  case,  1 
Mod.  119.  Hammond  v.  Hotoell,  2  Mod.  218, 
219.  1  Mod.  184.  S.  C.  Wright  v.  Crump, 
7  Mod.  2.  Lumley  v.  Quarry,  7  Mod.  9.  n. 
1  Salk.  397. 

2.  Though  formerly  it  was  otherwise. 
Semh,  BuehelPs  case,  Vaugh.  139.        ^, 

3.  Where  one  acts  as  a  judge,  his  act  it 
not  traversable ;  aliter  with  respect  to  an  offi- 
cer,  as  a  constable,  &.c.  Groenvelt  v.  Burwell, 
Salk.  396.  Bonham'a  case,  8  Co.  121  a.  Gren- 
ville  V.  College  of  Phyaicians,  12  Mod.  388.  • 
VI.    Respectino  cases  sent  to  them  worn. 

their  opinion,  and  the  certificate. 

1.  Where  a  reference  is  to  the  judges  on  a 
case,  no  writ  of  error  lies  on  the  judgment ; 
but  if  they  certify  their  reasons,  the  court 
may  consider  of  it.    Gore  v.  Gore,  9  Mod.  5. 

2.  The   lord   chancellor  is  not 
concluded*  by  the  opinion  of  the  [  *834  ] 
judges,  when  sent  for  to  assist  at 

the  hearing  of  a  cause.  Gore  v.  Gore^  10  Mod. 
502. 

3.  But  when  a  case  is  stated  and  referred 
to  them  for  their  opinion,  their  certificate 
binds,    S.  C.  10  Mod.  501,  502. 

4.  Upon  motion  for  a  new  trial,  a  judge 
since  displaced  may  certify  what  his  opinion 
was.     Wood  V.  Cit^  cf  London,  Holt,  397. 

[See  alao  ante,  tit.  Certificate,  div.  II. 

p.  263.] 

JUDGMENT. 

(A)  IN  CIVIL  PROCEEDINGS. 
I.  Of  the  different  kinds  of  judo- 

M  BNTB,  &C.  ; — 

(a)  Generally,  p.  835. 

(b)  Respondeas  ouater,  p.  8.35. 

(c)  Upon  confeaaion,  p.  835. 

(d)  By  default,  p.  836. 
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(e)  JVbfi  fAfiante  vereditta,  p.  836. 

(f)  A»  in  case  of  a  nonsuit,  p.  836. 

IL  What  judgmcnt  bbouu)  be  oiykn  in 

THK  POIXOWUVG  INSTANCXS; — 

(a)  In  on  aefion  of  eompiracy,  p.  836. 

(b)  In  an  action  of  ejectment^  p.  836. 

(c)  In  rtal  aetionSy  p.  836. 

(d)  On  a  plea  in  abatement,  p.  837. 

(e)  Vjpon  demurrer,  p.  837. 

(f)  Where  there  are  several  issues,^. 

837. 

(g)  Where  there  are  several  defend- 

ants woko  plead  separately,  p. 
837.. 
(b)  Where  the  pieadings  are  defec- 
tive; 
1.  When  the  declaration  is  partly 
good  and  partly  bad,  p.  837. 
3.  When  the  plea  is  bad,  p.  83a 

3.  When  the  declaration  and  plea 

are  bad,  p.  838. 

4.  When  the  plea  and  replication 

are  bad,  p.  838. 

5.  When    it    appears  upon  the 

whole  record  that  there  is 
no  title  in  one  of  the  parties, 
p.  838. 
IIL  Bt  what  court  judgment  should  SB 

6IYEN,  p.  838. 

IV.  When  final  judgment  mat  be  given, 

p.  838. 
V.  When  judgment  mat  be  given  for 

damages,  p.  839. 
VJ.  When  judgment  mat  be  orvEN  for 
PART,  p.  839. 
VII.  Relative  to  toe  form  of  a  judg. 

MENT,  p.  839. 
Vm.  ReSFECTINQ  THE  PRATER  of  JUDGMENT, 
p.  840. 

JX.  Entry  of  the  judgment,  p.  840. 
X.  Judgment  roll,  p.  841. 
XL  Relative  to  the  oonclubxveness  of 

A  judgment,  p.  841. 
XIL  Of  the  relation  of  a  judgment,  and 
BOW  it  affbctb  lands,  dtc.  p.  842. 

Xm.  How  rr  affects  irregularities  in 
the  previous  procebddios,  p.  843. 

XIV.  Effect  of  death  ; — 

(a)  Of  a  plaint^,  ^  843. 

(b)  Of  a  defendant,  p.  843. 

XV.  Relative  to  judgment  beoki  signed 

»T  THE  plaintiff  ; — 

(a)  When  and  for  tohai  eaute  the 

plaintiff  may  sign  judgment,  p. 
843. 

(b)  Wftaino/,  p.  844. 

XVI.  RssPBcrnNo  the  brtimo  aside  of  a 
judgment; — 

(a)  When  a  judgment  may  he  set  aside 
for  irregularity,  p.  845. 

(b)*  When,  and  on  what 
I  *835  ]  terms,    a   regular 

judgment  may  be 
»et  aside,  and  when 
defendant   will   be 


allowed  to  plead  d9 
novo,  p.  845. 

(c)  When  the  sourt  will  not  set  aside 

a  judgment,  p.  846. 

(d)  Of  the  motion  for  that  purpose, 

p.  846. 
XVII.  Relative  to  THE  arrest  ORi»REVERSAL 

OF  A  JUDGMENT  ; 

(a)  What  it  a  mfficient  caute  fo^ 

arresting  or  reversing  ajudg" 
nunt,  p.  846. 

(b)  fFAfl/ t*  no/,  p.  847. 

(c)  Where  a  judgment  may  be  reverted 

in  part  only,  p.  847. 

(d)  Of  the  motion  for  that  purpote,  p. 

847. 

(e)  Consequence  of  the  revertal  of  a 

judgment,  p.  848. 
XVIII.  When  no  judgment  can  be  given,  p. 
848. 
XIX.  Of  void  judgments,  p.  848. 
XX.  Error  on  a  judgment,  p.  848. 
XXI.  Relative  to  the  pleading  a  judg- 
ment, p.  848. 
XXII.  Relative    to    proceeding    upon  a 
judgment  bt  action  of  debt  ; — 

(a)  When  it  lies,  p.  849. 

(b)  In  what  court  it  lies,  p.  849. 

(c)  Parties  to  the  action; — 

1.  Plaintiff,  p.  850. 

2.  Defendant,  p.  850. 

(d)  BaU,  p.  850. 
fe)  Plea,  p.  850. 

(f)  Motion  to  slay  proceedings  on  the 

judgment,  p.  850. 

(g)  Consequence  of  bringing  the  ac- 

tion, p.  850. 
XXIII.  Relative  to  proceeding  bt  scire 

FACIAS  ON  the  JUDGMENT,  p.  850. 


(B)  IN  CRIMINAL  OASES. 
I.  Preliminaries  to  judgment,  p.  850. 
II.  What  judgment  ought  to  be  given,  p. 
851. 

III.  Relative  to  the  setting  aside  a  judg- 

ment, p.  851. 

IV.  Of  arrest  of  judgment,  p.  851. 
V.  How  it  relates,  p.  851. 


(A)  IN  CIVIL  PR0CEEDING& 

I.  Of  the  different  einds  of  judgments,  icc»; 

(a)  OeneraUy, 

There  are  two  sorts  of  jodginent  after 

verdict:  final,  and  interlocutory.     Silk  t. 

Hill,  10  Mod.  83. 

(b)  Respondeas  ouster. 
Judgment  of  a  respondeas  ouster  will  be 
given  on  a  failure  of  record.    Cremer  v. 
Wicket,  1  Ld.  Raym.  550. 

(c)  Upon  confession. 
1.  Where  a  defendant  in  his  plea  has  con- 
fessed the  duty  or  cause  of  action,  or  the 
plea  is  bad,  or  an  immaterial  issue  has  been 
joined,  and  verdict  for  the  plaintiff,  the  judg- 
ment shall  be  upon  his  confesBion,  and  not 
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upon  his  bad  plea.  Janif  ▼.  Bodtngham^  I 
Com.  11. 1  Ld.  Raym.  90.  300.  1  Com.  8. 
note. 

2.  If  an  executor  pleads  bonds  and  jadg- 
ments,  and  no  assets  ultra  the  judgments, 
and  the  plaintifT  replies  that  the  bonds  were 
fraudulent,  and  it  is  found  against  him,  he 
cannot  hare  judgment,  though  the  assets  are 
found  to  be  ultra  the  judgments  pleaded. 
Chambers  v.  Shaw,  Com.  206. 

3.  A  judgment  may  be  confessed  on  terms, 
and  the  court  will  see  them  performed  :  not 
BO  of  an  agreement  made  after  the  judgment. 
Anon.  Holt,  400.  Salk.  40. 

4  If  a  defendant  confess  a  trespass,  and 
avoid  it  by  pleading  matter  in  justification, 
which,  if  well  pleaded  in  form,  would  have 
been  a  good  bar  to  the  action,  judgment 
■ball  not  be  given  against  him  on  the  confes- 
sion.   Staple  v.  Heydon,  6  Mod.  10. 

5.  But  if  in  an  action  .of  slander  for  call- 
ing the  plaintiffs*  a  thief,"  the  defendant,  in 
justification,  says,  that  the  plaintiffs  received 
a  thief,'*  and  pleads  it,  judgment 
[  *830  ]  shall  be  given  on  the  confession  ;* 
for  the  receiving  of  a  thief  could 
not,  if  well  pleaded,  have  justified  the  call- 
ing him  ^  a  thief,"  and  so  could  not  bar  the 
action.    6  Mod.  10. 

(d)  By  defaviU. 

1.  A  judgment  by  default  is  protected  by 
■tat.  4  &.  5  Ann.  against  such  objections  only 
as  are  remedied  after  verdict  by  the  statute 
of  jeofails.    1  Saund.  227. 

2.  All  defects  of  form  are  cured  thereby. 
Semb.  1  Saund.  228.  n.  [6.] 

(e)  Non-obttantt  veredicto, 

1.  When  the  cause  of  action  is  fully  con- 
fessed, and  the  plea  is  bad  in  substance, 
judgment  shall  be  given  for  the  plaintiff,  not- 
withstanding a  verdict  for  the  defendant. 
Staplet  T.  Heydan^  2  Ld.  Raym.  924.  2 
Barnes,  206. 

2.  Where  a  justification  in  trespass  is  bad 
in  point  of  law,  the  court  will  order  the 
judgment  to  be  entered  up  for  the  plaintiff, 
notwithstanding  a  verdict  for  the  defendant 
on  the  plea  of  justification.  Broadbeni  t. 
WUkt,  Willes,  364. 

(f )  Ai  in  ease  of  a  nonndt. 

1.  Judgment  as  in  the  case  of  a  nonsuit 
ought  not  to  be  given  unleas  all  the  defend- 
ants apply  for  iu  Watson  y.  Jackson,  Say. 
23. 101.  ^     ^ 

2.  It  may  be  given  in  an  action  qm  tarn  for 
a  penalty,  if  no  part  of  the  penalty  be  given 
to  the  king.    S.  C.  Say.  22. 

3.  It  may  be  given  on  a  traverse  of  the 
return  to  a  mandamus.  Wigan  v.  Hobnes, 
Say.  110. 

4.  The  like  judgment  was  given,  whore 
the  cause  was  not  tried  by  reaaon  of  a  mis- 
take in  the  dedaratioo.  BaUie  v.  Brounh 
Say.  75. 


XL  Wbat  judghsmt  should  be  given  in  the 

FOLLOWING  INSTANCES  ; — 

(a)  In  an  action  of  conspiracy. 

In  a  writ  of  conspiracy  against  three,  if 
two  are  acquitted,  the  plaintiff  cannot  have 
judgment  against  the  third.  Thurly  v.  Plant, 
1  Saund.  239. 

[See  ante,  tit.  Conspiraot,  div.  (c.)  p.  337.] 

(b)  In  an  action  of  ^ectment. 

1.  If  the  lessee  of  tenant  in  common  bring 
an  ejeetionefirmx  for  the  whole  land,  yet  he 
shall  have  judgment  for  that  part  which  be- 
longed to  the  lessor.  Smales  t.  Dale,  Hob. 
120. 

2.  In  ejectment,  judgment  cannot  be  en- 
tered on  a  confession  of  the  casual  ejector. 
Cooper  ▼.  Beale,  8  Mod.  109. 

3.  Plaintiff  had  regularly  obtained  judg- 
ment in  ejectment;  but  it  appearing  that  the 
tenant  had  concealed  the  matter  from  the 
landlord,  judgment  was  set  aside.  Doe  dem. 
TVougft/on  v.  Roe,  Prac,  Ca.  K.  R  127. 

4.  Ejectment  for  a  hundred  acres  of  bog 
and  other  things :  the  plaintiff  released  his 
demand  "to  Uie  other  things,"  and  took 
judgment  for  the  residue.  Cytfortkay  v.  Tay- 
lor, T.  Raym.  395. 

5.  In  ejectment,  if  no  execution  be  sued 
within  a  year,  the  judgment  must  be  revived 
by  Mcvre  facias.  Withers  v.  Harris,  7  Mod. 
50. 

6.  Judgment  in  ejectione  firmm  is  to  reco- 
ver the  term  and  damages.  WHkes  v.  Gos- 
den.  Hob.  6. 

7.  And  it  may  be  so  given,  though  the  les- 
sor (being  seised  in  right  of  his  wife)  die  be- 
fore.    S.  C.  Hob.  5 

8.  Judgment  may  be  given  for  damages 
only  where  the  term  is  expired.  Badham^s 
case.  Hob.  328. 

[See  alto  ante  tit  Ejectment,  div.  XVI.  p. ' 

567.] 

(c)  In  real  acHons. 

1.  There  is  properly  no  final  judgment  but 
in  a  writ  of  right  after  the  mise  joined ;  and 
see  the  form  of  that  judgment,  Hugh  v.  Clw 
(ham,  Lutw.  |;344.] 

2.  In  a  writ  of  right,  if  the  tenant  make  a 
default  after  the  mise  joined,  the  jurors  shall 
not  be  demanded,  but  final  judgment  given ; 
but  whether  demandant  shall  have  seisin 
without  a  petit  cape,  qutare.  1  Dy.  98.  pi.  51. 

3.  On  default  of  the  vouchee  after  the 
mise  joined  upon  the  mere  right,  judgment 
shall  be  final  against  the  vouchee  and  tenant 
and  the  heirs  of  both.    1  Dy.  56.  pi.  17. 

4.  Where  the  tenant  appears  in  chief  on 
the  summons,  and  the  demandant  counts 
against  him,  and  the  tenant  nihil  dicit,  but 
makes  default  in  the  same  term ,  pe- 
remptory judgment  of  seisin  shall*  [  *837  ] 
be  given  against  him  without  any 

award  of  a  grand  or  petit  cape.    Williams  t. 
Owyn,  2  Saund.  46. 
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5.  In  a  writ  of  ri^t  Um  tenant  choM  trial 
by  Imttle ;  bot  when  every  thing  waa  pre. 
pared  at  the  day  and  place  appointed,  the  de- 
mandant made  default;  judgment  shall  be 
final  a^inst  him.    3  Dy.  301.  pi.  40. 

6.  Judgment  ought  not  to  be  given  on  a 
defiialt  in  real  actions ;  bat  a  grand  cape  be. 
fere  appearance,  or  a  petit  cape  on  a  default 
dUer  appearance.  SSaughler  v.  Tucker^  1 
Lev.  Ip5. 

7.  In  real  actions  upon  a  second  default, 
judgment  shall  be  given  against  the  defend- 
ant to  lose  his  land.  Reg,  v.  Simptoji^  10 
Mod.  379. 

8.  If  an  essoin  is  cast  for  a  tenant  in  a 
ftmedmt,  which  is  challenged,  and  judgment 
given  (on  a  demurrer  to  the  challenge)  that 
the  challenge  was  good,  judgment  shall  be 
given  libr  the  demandant  to  recover  seisin,  and 
not  a  petit  cape  avrarded.  Sleigh  Y.  Chiiham^ 
Lntw.  1338.  357.] 

9.  Judgment  in  a  real  action  was  reversed, 
beeaoae  it  was  qttad  teneat  tenementa,  where  it 
should  be  qnod  recuperet  eeieinam  de  tenement 
fsa    Owymu  v.  Cricynnc,  1  Lev.  99. 
(d)  On  a  plea  in  abatement. 

1.  In  an  action  of  debt,  if  the  defendant 
plead  in  abatement  of  the  writ,  and,  on  an 
imparianfe,  the  plaintiff  make  default  for  not 
appearing  at  the  diei  datue,  final  judgment 
shall  be  given  on  the  default.  Staple  v.  i&y- 
iem,  6  Mod.  5. 

2.  On  a  plea  in  abatement,  plaintiff  may 
enter  a  nU  capiat  per  breve  without  leave; 
otherwise,  in  other  cases.  Oebome  v.  Had* 
dsesfr,  1  Barnes,  190. 

(e)  Upon  demurrer, 

1.  Upon  demurrer,  judgment  is  to  be 
against  him  who  made  the  first  fault  Mar^ 
tkaU  V.  Freake^  Palm.  387. 

2.  Upon  demurrer  to  a  replication,  though 
the  defendant's  plea  be  faulty,  yet  it  appears 
that  the  action  is  not  maintainable,  defend- 
ant  moat  have  judgment.  Booth  v.  Oamett^ 
Andr.  3L 

3.  The  plea  being  idle,  and  the  declaration 
good,  the  plaintiff  shall  have  judgment  upon 
demnrrer.  Smith  v.  Cudworth^  Holt,  447. 
548. 

4  When  there  are  several  pleas,  and  all 
go  to  destroy  the  action,  and  one  is  demurred 
tOk  end  the  demnrrer  determined  for  deftnd- 
^t»  judgment  of  nil  capiat  shall  be  entered, 
though  there  be  issues  in  fiust  on  the  other 
pleas,  and  they  be  decided  for  plaintiff.  1 
Sannd.  80.  n.  (1). 

(f)  Where  there  are  Hveral  iooues, 

1.  Where  defondants  plead  several  pleas, 
and  tiMTB  is  judgment  fbr  plaintiff  on  one, 
the  other  pleas  must  be  tried  before  plaintiff 
on  recover.  Baker  v.  Barlow,  2  Bamea,  211. 

2.  If  there  are  three  replications,  and  one 
of  them  is  soperiSnoue,  yet  the  plaintiff  may 
have  his  judment  upon  the  two  others, 
which  are  sufficient  Haneoeke  v.  Pmod^ 
lSaaiid.338. 


(g)  Where  there  are  oeveral  defendanto  who 
plead  eeparatd^, 

1.  Of  two  defendants,  one  demurred,  the 
other  pleaded  to  issue ;  the  plaintiff  had 
judgment  on  the  demurrer,  and  it  was  held 
that  he  mi^ht  relinquish  the  issue  and  have 
a  writ  of  mquiry  of  damages  against  tho 
other.  Counieti  if  Warwick  v.  Atvood^  Mo. 
624. 

2.  Where  one  ef  two  defendants  in  tjec' 
tione  firmm  pleads  an  entry  of  the  plaintiff, 
to  which  he  demurs,  there  cannot  be  judg- 
ment against  the  other  pleading  only  the 
general  issue,  which  is  found  against  him. 
2  Dy.  226.  pi.  40. 

(h)  Where  thepleadinge  are  defective; — 
1.  When  the  declaration  is  partly  good  and 

partly  bad. 

1.  If  a  declaration  contain  two  counts,  one 
good  and  the  other  bad,  an  entire  judgment 
that  the  plaintiff  do  recover  his  damages  as 
aforesaid,  is  erroneous.  Cutting  v.  Wilkint^ 
11  Mod.  24.     Coclr  v.  Fivian,  W.  Kely.  203. 

2.  In  an  action  where  damages  are  to  be 
recovered,  if  the  declaration  be  partly  good 
and  partly  insufficient,  and  the  defendant 
demurs  on  the  whole  declaration,  the  plaintiff 
shall  have  judgment  for  that  which  is  well 
laid,  and  shall  be  barred  for  the  other.  Pint- 
nty  V.  Inkab,  of  Hotels  2  Saund.  379, 380. 

2*  When  the  plea  is  bad.  [  »838  ] 

1.  Judgment  shall   be  for  the 
plaintiff  on  a  verdict  if  the  plea  is  insufficient. 
Jenk.  70. 186. 

2.  But  though  the  plea  be  informal,  yet 
the  plaintiff  shall  not  have  judgment,  if  suf> 
ficient  appears  in  the  plea  to  give  judgment 
against  him.  Liford^e  caae,  11  Co.  46.  h.  1 
Ro.  95.  S.  C. 

3.  When  the  declaration  and  plea  are  bad. 
Where  the  defendant  pleads  an  insufficient 
plea,  the  plaintiff  shall  take  no  advantage  of 
that  (upon  demurrer)  if  his  own  declaration 
be  bad  also,  but  judgment  will  be  against 
the  plaintiff.  TVegonweil  v.  Sherwin^  2  Vent 
262. 

4.  When  the  plea  and  replication  are  bad. 

1.  If  the  plea  be  bad  and  the  breach  is  ill 
assigned  in  the  replication,  the  plaintiff  shall 
not  have  judgment.    Anon.  12  Mod.  407. 

2.  When  by  the  replication  it  appears  tftat 
the  plaintiff  has  no  cause  of  action,  he  shall 
not  have  judgment,  although  the  bar  is  in- 
sufficient ;  but  where  the  defendant's  bar  is 
insufficient  in  substance,  and  the  plaintiff  in 
his  replication  shows  no  matter  against  him- 
self, the  court  shall  adjudge  upon  the  whole 
record,  and  judgment  shall  be  given  for  the 
plaintiff.    Tumor't  case,  8  Co.  132  a. 

5.  When  it  appears  upon  the  whole  record 
that  there  is  no  title  in  one  of  the  parties. 

1.  When  it  appears  upon  the  whole  record 
the  plaintiff  has  no  cause  of  aetion,  he  shall 
not  have  judgment,  although  the  bar  or  re- 
joinder, &C.  Iw  sufficient  in  matter.  Bonham'*e 
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case,  8  Co.  120  b.  1  Leon.  186, 187.  2  Leon. 
99,  lOO.    3  Leon.  86, 87. 

3.  So,  though  the  plaintiff  makea  it  appear 
to  the  coart  that  the  defendant's  title  is  not 
^ood,  if  he  does  not  set  forth  a  good  title  for 
himself,  the  court  shall  not  give  judgment 
for  him.  Rex  v.  Bishop  of  Worcester,  Vaugh. 
60. 

3.  If  the  defendant  destroy  plaintiff's 
title,  but  give  to  him  a  new  title,  the  plaintiff 
shall  have  judgment.  RexY,  Bishop  of  J^or- 
ufich^  1  Ro.  235. 

4.  If  in  ejectment  it  appears  by  the  record 
of  a  special  verdict  that  the  plaintiff  had  pri- 
ority of  possession  and  no  title  was  found  for 
the  defendant,  the  plaintiff  shall  have  judg- 
ment   Allen  v.  Rivinglotij  2  Saund.  112. 

III.  By  what  court  judqment  should  be 

GIVEN. 

1.  Judgment  is  never  given  in  B.  R.  upon 
a  conviction  in  another  court.  Rex  v. 
Baker,  Garth.  6. 

2.  If  judgment  for  defendant  on  a  special 
verdict  be  reversed  in  the  Exchequer  Cham- 
ber, that  court  shall  give  the  new  judgment ; 
aHter  if  on  a  demurrer.  Phillips  v.  Berry,  1 
Salk.  403. 

3.  Where  judgment  for  the  defendant  in 
ejectment  in  B.  R.  is  reversed  in  parliament, 
there  ought  to  be  a  new  judgment  quodquer, 
recuperet  terminwn,  Phillips  v.  Bury^  Comb. 
314. 

4.  If  a  scire  facias  be  brought  in  the  King's 
Bench  on  a  recognizance  in  Chancery,  and 
there  be  a  demurrer  as  to  part,  and  an  issue 
as  to  part,  yet  the  King's  Bench  shall  give 
judgment  on  the  whole  record.  Jefferson  v. 
Dawson,  1  Mod.  29. 

5.  Judgment  may  be  given  in  the  Exche- 
quer, upon  the  trial  of  an  issue  joined  there 
in  the  county  palatine  of  Durham,  and  a 
certificate  from  thence.    Hob.  138, 139. 

IV.  When  final  judgment  may  be  given. 

1.  In  -debt  on  bond,  if  the  defendant  plead 
a  release,  and,  after  demurrer,  a  default  be 
made,  final  judgment  shall  be  given.  6  Mod. 
5. 

2.  Judgment  is  final  on  quashing  an  essoin. 
Burghill  V.  Abp,  of  York,  1  Ld.  Raym.  80. 

3.  If  issue  be  taken  upon  a  dilatory  plea, 
and  found  against  the  demandant,  final  and 

~  peremptory  judgment  shall  be  given ;  other- 
wise it  is  upon  a  demurrer.  Ameots  v.  ^m- 
cots,  T.  Raym.  118,  119. 

4.  Where  the  defendant  after  imparlance 
pleads  outlawry,  and  upon  non  tiel  record 
pleaded,  fails  of  the  record,  judgment  shall 
be  absolutely  given,  and  not  a  respondeas 
ouster.    Dawson  v.-  Lee,  Cro.  Car.  566. 

5.  If  a  plea  commences  in  bar,  but  con- 
cludes in  abatement,  yet  judgment  is  final. 

Cole  V.  Green,  1  Lev.  312. 
[  *839  J      6.*  So,  where  matter  in  abate- 
ment is  pleaded  in  bar,  final  judg- 
ment ought  to  be  given.    6  Mod.  102. 


7.  In  replevin,  if  the  defendant  plead  in 
bar,  and  demur  to  the  replication  in  abate- 
ment, the  plaintiff,  afler  joinder  in  demurrer, 
shall  have  final  judgment  on  the  demurrer 
being  overruled.  Crosse  v.  Bilson,  6  Mod. 
102. 

8.  Upon  a  plea  in  abatement  and  demur- 
rer, judgment  for  the  plaintiff  is  not  final. 
2  Saund.  210  e.  210/.  n.  (3),  211. 

V.  When  judgment  hat  be  given*  foe 

DAMAGES. 

1.  Judgment  in  an  assize  for  estovers 
may  be  given  to  recover  seisin  and  damages, 
though  the  wood  be  grubbed  up.    Cowper 

V.  Andrews,  Hob.  43. 

2.  Judgment  in  scire  facias  against  bail, 
that  the  plaintiff  **  do  recover  his  damages 
sustained  by  occasion  of  a  delay  of  execu- 
tion," is  erroneous;  for  the  court  cannot 
award  damages,  but  only  costs  of  suit  Fan^ 
shaw  V.  Morrison,  6  Mod.  157. 

3.  In  ejeetione  custodia  terra  et  hmredis^ 
though  it  does  not  lie  for  the  heir,  if  the 
jury  assess  entire  damages,  the  plaintiff  re- 
leasing  them  may  have  judgment  for  the 
land.    Clifforde's  case,  3  Dy.  369.  pi.  56. 

4.  Though  the  replication  concludes  '^pe- 
tit judicium  et  debitum,"  omitting  dampna, 
yet  the  court  can  give  damages  as  incident. 
Pit  V.  Knight,  1  Lev.  222. 

5.  But  it  is  ill  on  a  special  demurrer.  1 
Lev.  245. 

6.  In  a  bill  of  debt,  the  plaintiff  declares 
of  three  bonds;  the  jury  find  that  one  bond 
was  not  yet  due,  and  assess  damages  and 
costs  entire ;  yet  upon  releasing  of  the  da- 
mages and  costs,  the  plaintiff  may  have 
judgment  for  the  other  two  bonds;  qucsre^ 
if  it  had  been  by  original.  Andrews  v.  De- 
lahay.  Hob.  17a 

VI.  When  judgment  may  be  given  foe  part* 

1.  In  trespass,  the  declaration  alleged  a 
taking  of  his  mare  by  the  defendant  as  well 
as  the  goods  and  chattels  following,  &c.,  but 
did  not  say  that  they  were  the  goods  of  the 
plaintiff;  on  demurrer,  it  was  held  that  the 
plaintiff  might  have  judgment  for  the  mare, 
and  release  the  action  for  the  residue.  Cut" 
forthay  v.  Taylor,  T.  Raym.  395. 

2.  If  debt  be  brought  against  executors 
upon  a  bond  and  simple  contract  together, 
and  they  demur  to  the  whole  declaration, 
the  plaintiff  shall  recover  his  debt  upon  the 
bond,  and  be  barred  for  the  other.  Duppa 
V.  Mayo,  1  Saund.  286. 

3.  In  an  avowry,  part  for  rent,  and  part 
for  penalty,  a  judgment  of  return  is  good, 
though  but  part  be  for  the  avowant,  and  the 
'other  against  kim.    Hob.  133. 

4.  Upon  fully  administered  pleaded,  and 
^the  issue  whether  assets  or  no,  and  assets 
found  for* part  only,  yet  judgment  to  recover 
the  whole  shall  be  good.    Aleyn,  37. 

5.  In  an  action  of  debt  for  lOOL,  if  the 
plaintiff  declare  part  for  rent,  and  part  for 
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paoahy,  the  judgment  may  be  divided,  part 
for  hun,  and  part  against  him.  Orobkam  v. 
Ihoniboroughf  Hob.  82. 

6.  If  in  debt  by  bill  upon  three  bonds,  it 
appeuf  that  one  of  the  three  ie  not  forfeited, 
yet  the  plaintiff  shall  have  judgment  for  the 
other  two  bonds.  Duppa  ▼.  Jtfoyo,  1  Sannd. 
286. 

7.  Where  the  defendant  is  found  not  gnilty 
as  to  part,  there  most  be  a  judgment  for 
him  as  to  that.    Smith  v.  FtdUfy  Stra.  786. 

VIL  RaULTITK  TO  THX  TORM  OF  A  JUDOMKNT. 

1.  If  a  judgment  on  a  demurrer  to  a  plea 
be  entered  ^  and  therefore  it  is  considered, 
Ac"  instead  of  ^  and  because  it  appears  to 
the  court,  &&''  it  is  erroneous.  Atwood  ▼. 
J?iiiT,  7  Mod.  7. 1  Salk.  40^  a  C. 

2.  Judgments  ought  to  be  complete  and 
formal,  and  a  dismission  is  no  judgment. 
Rex  V.  jrn4»%f ,  2  Salk.  51 1,  513.  Banbury's 
case,  cited  3  Salk.  213. 

3.  In  entering  judgments  upon  demurrer 
in  debt  in  C.  P.,  they  give  the  costs  in  the 
name  of  the  damna  pro  detentione.  Dave-' 
mm  V.  RaftoTy  2  Ld.  Raym.  1047. 

4  FidUur  curia  is  no  essential  part  of 
the  jodgment  Bellew  v.  5eo//,  2  Stra.  440. 
5.*  If  a  declaration  on  a  statute 
[  *840  ]  conclude  eonira  formam  Mtaiuii, 
and  the  defendant  be  found  guilty, 
the  judgment  need  not  so  conclude.  Myd' 
dlHmi  V.  ff>m,  Willes,  699. 

6.  Judgment  quod  recuperet  damna  nta 
pftdkia  attingentia  ad  17/.,  where  there 
were  only  15t,the  attingentia  is  void.  Gayer 
▼.  Goter,  Palm.  509. 

7.  Where  in  debt  for  500/.  the  jury  find 
3571.  lis.  not  paid,  and  nothing  as  to  the 
rssidaa,  and  the  judgment  is  that  plaintiff 
recover  **his  said  debt,"  this  is  ill.  Shep- 
herd T.  Hooker^  Andr.  157. 

8.  A  jndgment  ought  to  be  positive  and 
aot  conditional.    Fort.  250. 

9.  When  Judgment  is  given  against  baron 
and  feme,  for  words  spoken  by  the  feme, 
both  must  be  in  miserieordia,  and  both  be 
amerced.    Scarfe  t.  JW/son,  Hob.  127.    Mo. 


lOL  In  an  action  for  rescue  of  a  debtor, 
wbieli  utay  be  either  vi  et  armis^  or  upon  the 
case,  or  general,  and  applied  to  either,  the 
judgment  must  precisely  follow  the  original, 
and  be  suitable  to  it.  WhtatUy  v.  Stonc^ 
Hob.  180. 

11.  The  jndgment  in  audita  awr^  is  to 
be  discharged  o£  executions.    Hob.  2. 

1^  The  judgment  in  an  action  on  the 
case  on  a  statute,  brought  by  the  party 
grieved,  may  be  in  muerieardia,  Willes, 
600. 

13.  Where  the  party  denies  the  deed  of 
his  ancestor,  and  it  is  found  against  him 
by  verdict,  a  miterirordia  shall  be  entered 
against  him,  and  not  a  capiatur.  Mortlake 
V.  Charlionj  2  Saund.  193. 

14.  In  trespass,  part  was  found  fur  the 


plaintiff  and  part  against  him :  judgment  as 
to  the  latter  that  plaintiff  tit  in  misericonUa^ 
not  quod  nihil  etqnaty  was  held  correct.  Mo. 
692. 

15.  If  the  defendant  be  acquitted  of  the 
special  matter  by  judgment  upon  demurrer, 
the  et  et  armit  shall  not  be  tried,  although 
there  be  an  issue  thereon,  but  he  shall  be 
fined,  and  a  eapiatur  awarded  against  him. 
Lawe  V.  King^  1  Sannd.  81,  82. 

16.  Judgment  quod  $it  in  misericordia  if 
tlie  plaintiff  deny  another  man's  deed,  but 
if  his  own,  ^tiod  eapiatur.  Walker  v.  Han* 
cocJ;,  Cro.  Eliz.  844,  845.  Mortlake  v.  Charl- 
tony  2  Saund.  192. 

17.  A  eapiatur  need  not  be  entered  where 
the  fine  is  taken  away  by  the  statute.  Weet' 
beoke  y.  Andrewty  2  Ld.  Raym.  927. 

18.  Where  defendant  pleaded  a  release 
by  the  plaintiff,  and  when  iasue  was  taken 
thereupon  confessed  the  falsity  of  his  plea« 
judgment  was  entered  for  plaintiff,  with  a 
eapiatur  as  to  defendant.    1  Dy.  67.  pi.  19. 

19.  Judgment  on  a  eonviction  of  forcible 
entry  may  be  entered  by  quodfinie  tnipofMi- 
/tir,  or  idea  eomideraium;  if  the  former,  it 
is  removable  by  certiorari!  if  the  latter,  by 
writ  of  error.    Rex  t.  Layton^  11  Mod.  236. 

VIII.   RSSPBCTINO  THE  PRATKR  OF  JUDGMENT. 

1.  Though  a  plaintiff  or  defendant  pray 
a  wrong  judgment,  the  court  must  give 
such  judgment  as  the  party  is  entitled  to. 
Rayner  v.  Pointer,  Willes,  410.  2  Saund. 
30Od.  n.  [g].    I  Saund.  97. 

3.  And  therefore  if  the  defendant  in  a 
demurrer  to  a  declaration,  pray  judgment  of 
the  declaration,  and  that  it  may  bo  quashed, 
and*the  plaintiff  join  in  demurrer,  and  the 
declaration  be  good,  the  court  will  give 
judgment  in  chief  in  favour  of  the  plaintiff. 
Willos,  410. 

3.  But  in  the  case  of  a  plea  in  abatement, 
the  court  will  give  no  other  than  is  prayed 
for  by  the  party.    2  Saund.  209  d.  n.  [gj. 

IX.  Entet  of  the  judgment. 

1.  Judgments  ought  to  be  entered  of  the 
same  term  they  are  given.    Holt,  400, 402. 

2.  If  judgment  be  given  in  term,  it  may, 
at  any  time  after,  be  entered  upon  the  roll, 
as  of  the  term  in  which  it  was  given.  Hod- 
gee  V.  TemplcTj  6  Mod.  191. 

3.  If  there  be  a  rule  for  judgment,  it 
must  1*0  entered  before  the  essoin  day  of 
next  term,  or  else  must  go  over  by  continu- 
ance.    How  v.  Aeton,  12  Mod.  493. 

4.  Judgment  may  be  entered  in  the  vaca- 
tion as  of  the  precedent  term.  Anon,  Holt, 
117. 

5.  If  audita  querela  be  brought  after  the 
day  in  bank,  the  Judgment  shall 

be  entered*  up  as  of  that  day.  [  *841  ] 
Lampiere  v.  Meredxih,  1  Mod.  111. 

6.  If  the  court  take  time  to  consider,  judg- 
ment  shall  be  given  as  if  it  had  been  given 
upon  the  return  of  the  poetea,  though  the 
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plaintiff  di«  in  the  intermediate  time.  1  Mod. 
38. 

7.  Judgment  may  be  entered  within  two 
terms,  where  the  plaintiff  dies  after  verdict 
Duke  rfMfrfolk's  caee,  7  Mod.  39. 

8.  A  rule  was  made  to  enter  jodgment 
nune  pro  iune^  for  fear  of  the  death  of  the 
parties.    Palm.  256. 

9.  It  may  be  entered  nune  pro  tune^  where 
the  party  dies  pending  the  advising  of  the 
court    Cumber  v.  Wane,  Stra.  437. 917. 

10.  The  court  will  not  give  leave  to  enter 
up  a  judgment  of  twenty  years  standing, 
nune  pro  iune.  Flower  v.  Earl  of  Boling- 
broke,  Stra.  639. 

11.  Where  it  appears  that  the  signing  in- 
lerlocutory  judgment  was  after  the  detend- 
ant*s  death,  the  same,  and  the  teire  faeioB 
thereon,  will  be  set  aside.  Sibbet  v.  Ruesdl, 
C.  T.  Hardw.  183.     . 

13.  The  rule  that  *«  a  judgment  above  a 
year  old  must  be  revived  by  a  icire  faeiat 
before  execution  can  be  taken  out  on  it,'* 
was  intended  to  prevent  the  defendant's  be- 
ing surprised  ;  and  therefore,  if  the  year  be 
exhausted  by  delays  occasioned  by  the  plain- 
tiff, it  is  goiod,  although  no  teire  faeiat  be 
taken  out    Miekel  v.  Cue,  6  Mod.  288.  n. 

13.  The  words  videtur  eurim  in  the  entry 
of  the  judgment  were  held  to  be  implied  in 
the  **  idea  eoneideralum  m/.''    1  Saund.  342. 

14.  A  verdict  being  given  on  one  issue  for 
the  plaintiff,  and  on  another  for  defendant, 
defendant  may  enter  judgment  on  that  found 
for  him,  if  the  plaintiff  will  not  on  his.  2 
Dy.  194.  pi.  34. 

15.  If  the  plaintiff  will  not  enter  up  his 
judgment,  the  court  will  give  the  defendant 

leave  to  do  it    Andrewe  v. ,  Hard.  219, 

220.    Palm.  281. 

16.  Where  defendant  will  not  pray  judg- 
ment on  a  verdict  found  for  him,  plaintiff 
may  enter  it  up  though  against  himself,  for 
the  purpose  of  attainting  the  jury.  2  Dj» 
194.  pi.  34. 

17.  There  must  be  four  days  exclusive  be- 
tween the  day  in  bank  and  the  signing  of 
judgment.     Clerk  v.  Rowland,  Salk.  399. 

18.  There  should  be  four  days  before  the 
return  of  the  poeiea  and  judgment  entered, 
if  there  are  so  many  days  of  the  term ;  but 
judgment  may  be  entered  that  term.  Anon, 
12  Mod.  250. 

19.  So  after  a  rule  to  sign  judgment  there 
ought  to  be  four  days  exclusive  of  the  day 
on  which  the  rule  is  made,  and  the  judg- 
ment signed.  Heignole  v.  Tipping^  6  Mod. 
241. 

20.  If  a  rule  be  made  for  a  cause  to  stay 
until  the  court  be  further  moved,  and  the 
court  is  divided,  there  needs  no  new  rule 
from  the  court,  and  the  plaintiff  without 
more  may  enter  judgment  upon  the  verdict 
Wnlmiley  v.  Rueael,  6  Mod.  204. 

21.  Whore  a  thing  is  made  a  concilium, 
judgment  cannot  be  entered  or  any  altera- 


tion made  without  leave  of  the  court.    Vin- 
cent V.  Pretion,  12  Mod.  667. 

22.  Aft^r  not  guilty  pleaded,  the  oourt 
will  not  let  the  plaintiff  enter  judgment  on 
a  relicta  verifieaiione  signed  by  the  defend- 
ant's attorney,  unless  he  acknowledge  it  in 
the  master's  presence.  Anon.  1  Ld.  Raym. 
345. 

23.  If  a  judgment  in  B.  R.  be  reversed  in 
parliament,  the  new  judgment  must  be  en- 
tered in  parliament  PhUlips  v.  Berry,  Salk. 
403. 

34.  If  judgment  upon  a  warrant  of  attor- 
ney be  not  entered  within  the  year,  it  cannot 
be  without  leave  of  the  court  on  motion. 
Anon,  6  Mod.  212. 

X.    JimGMKlfT  ROLL. 

The  roll  of  the  judgment  was  carried  in 
and  docquetted,  but  before  it  was  filed  was 
lost ;  the  court  gave  leave  to  file  a  new  one. 
Evans  v.  Thomat,  Prac.  Ca.  K.  B.  153. 

XI.   RiL4Tivx  TO  THX  coNCLUSivsincaB  or  A 

JUDOMKNT. 

1.  On  an  action  brought  by  a  party  oonr 
victed,  he  cannot  falsify  the  fact  upon  which 
the  judgment  was  grounded  if  within  the 
conusance,  &c  FuUero  v.  FhUh,  Holt,  288. 
Carth.346. 

2.*  The  judgment  of  a  foreign  [  «842  ] 
court  of  admiralty  on  a  matter  of 
which  it  has  cognixance,  is  conclusive  until 
reversed.    Lwnley  v.  Quairy,  7  Mod.  9. 

3.  A  judgment  is  the  act  of  the  court,  and 
compulsory  on  the  defendant.  Edgeomb  v. 
Dee,  Vaogh.  94,  95. 

4.  A  judgment  in  the  king's  court  upon  a 
judicial  and  ordinary  proceeding  is  of  a 
higher  degree  than  a  statute  or  recogni- 
zance, and  in  payment  of  debts  by  executors 
is  entitled  to  precedence.  SadUr^t  case,  4 
Co.  54  b. 

5.  If  the  ecclesiastical  judge  by  sentence 
declares  the  contract  and  marriage  to  be 
void  and  of  no  effect,  it  is  conclusive  that 
there  was  just  cause  of  divorce.  JTeim's 
case,  7  Co.  43  b. 

6.  Credit  is  to  be  given  to  the  sentencee 
of  ecclesiastical  courts  in  things  of  which 
the  cognizance  belong  to  them.    Id.  ibid. 

7.  By  statute  15  G.  2.  c.  16.  for  rebuild<> 
ing  Blandford,  then  lately  burned  down, 
commissioners  were  appointed  (who  were 
made  a  court  of  record)  to  settle  all  differ- 
ences and  demands,  &c.  between  all  persons, 
their  heirs,  executors,  administrators,  suc- 
cessors, or  assignees,  touching  the  building, 
&c.  and  authority  was  given  to  them  to  di- 
rect any  alterations  in  tlie  foundations  of 
the  new  building,  Alc.  by  taking  or  giving 
ground  from  one  to  another,  and  ordering 
satisfaction  to  be  made  by  one  to  the  other. 
Sec;  under  this  act  the  court  ordered  the 
sum  of  100/.  to  be  paid  by  A,  the  executor 
of  the  late  vicar  of  B,  (whoso  house  was 
burned  down  in  his  life  time,)  to  C  the  sue- 
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eeedmg  fiev :  held,  Isl,  that  the  order  (the 
jadgment)  w«i  conduaiTO  on  A  personally, 
though  it  did  not  appear  on  the  record  that 
A  had  rseeiTod  aeeeta  vUrtu  SoiUen  t.  Latv- 
raKe,WiUea,413. 

XIL  Of  ths  msLATioR  or  a  judgkbit,  and 
HOW  rr  AFVBcn  i.aicD8,  Slc 

I.  In  K.  B.  the  continnancee  are  de  lermi-' 
at  m  termhnanj  and  judgments  relate  to 
the  first  day  of  the  term.  Palm.  312.  Oravet 
▼.  Xing,  8  Mod.  310.  ^yrea  ▼.  LaUkall^  1 
Hod.  m. 

5.  Though  in  faet  taken  out  after,  or  in 
ths  middle  of  the  term,  or  in  the  sabseqiient 
TicatioD.  1  Saund.  319/.  3  Sannd.  8  Jb.  148 
d,  Andr.  309.  Farm  ▼.  Atkifuon^  Willes, 
4t7.    Sana  r.  WiltMhire,  Willes,  428.  n.  a. 

3.  Unless  there  be  a  memorandam  to  the 
contrary.    2Saond.l48d    Holt.  397. 

4.  And  except  as  against  purchasers. 
Dalr  <JVWbtt's  esse.  Holt,  400. 

&  And  therefore  the  court  will  not  set 
•side  a  judgment  signed  after  the  death  of 
the  defendant,  when  by  sach  relation  it  be- 
eoBMs  a  judgment  of  the  preceding  term 
vheo  the  defendant  was  alire.  Willes,  438. 
B.a. 

6.  In  this  respect  there  is  no  difference 
between  an  adrerse  judgment  and  a  judg- 
nkent  signed  under  a  warrant  of  attorney. 
HoU  T.  Mms,  WiUes,  428. 

7.  At  common  law,  a  judgment  bound  all 
the  land  of  which  defendant  was  seised  on 
the  first  day  of  term  in  which  it  was  signed. 
2  Saund.  8  k. 

8.  A  judgment  is  not  in  itself  an  incnm- 
branoe  afTecting  lands.  Bamwall  v.  Bam' 
waiL,  3  Ridgw.  59.  Earl  Faueonberg  v. 
Birdk^  2  Ridgw.  163.  notu. 

9.  It  does  not  bind  the  land  till  the  extent, 
and  therefore  is  not  a  debt  or  incumbrance 
within  the  sUtute  of  2  Anne.  S.  C.  3  Ridgw. 
59. 

10.  At  common  law,  a  judgment  bound 
goods  from  the  teste  of  the  >&i  /octas.  1 
Saund.  219/.,  219/  n.  [t,] 

II.  In  a  warrantia  eharim^  it  binds  the 
land  fiom  the  teste  of  the  writ.  PitU  r. 
Jama^  Hob.  123. 

12.  Upon  Toucher,  it  hinds  the  land  only 
fiem  the  time  of  the  Toucher.  Roll  t.  Os- 
Asrn,  Hob.  23. 

13.  By  39  Car.  2.  c.  3.,  the  time  of  sign- 
ing judgment  shall  be  docketted,  and  as 
against  purchasers  shall  only  bind  lands  from 
that  time.  1  Mod.  253.  no/if.  3  Saund.  8 
ft.  9.    3  8alk.l59. 

14.  If  the  judgment  he  not  docketted  as 
required  by  the  4  d&  5  W.  dp  M.  it  is  consi- 
dered as  a  simple  contract  debt  2  Saund. 
9. 

15.  The  cognixee  of  a  judgment  shall 
have  no  relier  against  a  purchaser,  unless 
he  prores  that  ezprese  notice  wu  giTon  him 
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of  the  judgment    CAurdUtt  ▼.  CTrffve,  Nek. 
91. 

16.  Subsequent  judgment  shall  be  relioT- 
ed  agunst  any  preceding  stuatnte  upon  pay- 
ment of  what  is  justly  due.  Churchill  t. 
Orove,  Nels.  90. 

17.*  Judgment  fipal  in  a  writ  [  *S4S] 
of  right  in  C.  B.  binds  all  strangers 
who  do  not  make  their  claim  within  the  pro- 
per time ;  yet  the  common  law  excepts  in- 
fants and  those  beyond  sea,  or  imprisoned, 
&c.    LeehfonTt  case,  8  Co.  100  a. 

18.  Judgment  giTon  by  default  upon  a 
teire  faeiat  returned  against  one  not  subject 
to  the  first  judgment,  shall  hind  him.  bqf 
T.  Ouilford,  T.  Raym.  19. 

XIII.  How  rr  atfbcts  laaiooLamnns  m  the 
paxTiom  raocKKoiNOB. 

1.  AAer  jud^^ment,  it  is  too  late  to  com. 
plain  of  an  irregularity  in  appearance. 
Jtfoore  T.  Famhanit  1  Barnes,  165. 

2.  Or  of  an  irregularity  io  process.  We- 
therall  t.  Hawet,  3  Barnes,  211. 

3.  But  where  the  declaration  lefl  in  the 
office  (before  appearance)  was  not  marked 
de  bene  esM,  the  judgment  was  held  bad. 
EvanM  T.  TiOan^  1  Barnes,  189. 

XIV.  ErracT ornaATH ;— 

(a)  Ofaplainiyf, 

1.  Judgment  may  be  given  after  the  plain- 
tiff's death,  if  it  be  within  two  terms  after 
verdict.  Dvke  of  J>rorfolk*t  case,  Salk.  401. 
Holt,  400. 

2.  If  plaintiff  dies  after  the  term  begin, 
though  before  judgment  entered,  yet  judg- 
ment may  be  entered,  .^non.  Prac.  Ca.  K. 
B.  150. 

3.  Where  husband  and  wife  sue  in  tres- 
pass, and  the  husband  dies  between  the  day 
of  niHpriut  and  the  day  in  bank,  no  judg- 
ment can  be  entered.    Amm,  Cro.  Car.  609. 

4.  Judgment  may  be  entered  as  of  the 
term,  if  the  plaintiff  lives  over  the  day  in 
bank.    Parker  t.  Steers^  Keny.  378. 

^  5.  Judgment  may  be  signed  after  plain- 
tiff's death,  if  it  appears  to  be  entered  up  as 
of  the  term  in  which  he  was  living,  ^non, 
Prac.  Ca.  K.  B.  123. 

6.  Plaintiff's  representative  must  enter 
final  judgment  within  two  terms  after  plain- 
tiff's death.  Wdl  v.  Sptmrell^  1  Barnes,  192, 
193. 

7.  If  jndgmentbe  signed  within  two  terms, 
it  is  such  an  entering  of  the  judgment  that 
it  can  be  entered  on  the  roll  after  the  party's 
death.    Helie  v.  Baker,  1  Sid.  395. 

8.  If  judgment  await  the  deliberation  of 
the  court,  and  the  plaintiff  die  before  an 
opinion  is  given,  yet  judgment  shall  be  en- 
tered as  if  it  had  been  immediately  given  on 
the  return  of  the  postea.  1  Mod.  38.  10 
Mod.  325. 

9.  And  the  continuances  need  not  be  enter- 
ed.   Jburt  V.  Reit,  10  Mod.  30.  1  Mod.  38. 
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10.  But  the  time  when  in  fact  the  judg- 
ment was  given  maet  be  marked  on  the  roll, 
that  purchasers  of  land  may  not  be  oyer- 
reached.     Tlo^/or  v.  MatUiewi^  10  Mod.  325. 
(b)  Of  a  defendant. 

1.  If  a  judgment  be  recovered  against 
two,  and  one  dies,  the  charge  survives. 
Trethewry  v.  jiekUmd,  2  Saund.  50. 

2.  A  judgment  may  be  regularly  entered 
aAer  the  defendant's  death.  Odet  V.  iVood- 
ward,  2  Ld.  Raym.  766.  849. 

XV.   ReLATIVX  to  JUDOMBNT  BSIlfO  BIGNXD  BY 
THE  PJUklNTIFF. 

(a)  When  and  for  vfhtU  eaute  the  plaintiff 
may  eign  judgment. 

1.  If  defendant  pleads  another  action  de- 
pending in  the  same  court,  plaintiff  may  pray 
oyer  of  the  record,  and  if  refused,  sign  judg- 
ment. TkeobaidB  v.  Limg^  Prac  Ca.  IL  B. 
152.  1  Ld.  Raym.  347.  S.  C.  Cartb.  453. 
Keilw.  95. 

2.  If  a  release  be  pleaded,  and  the  plain- 
tiff crave  oyer  of  it,  and  the  defendant  will 
not  grant  it,  the  plaintiff  may  sign  judgment 
for  want  of  a  plea.    Anon»  6  Mod.  123. 

3.  In  covenant  the  plaintiff  by  his  replica- 
tion assigns  several  breaches,  to  which  the 
defendant  does  not  rejoin;  though  the  plain- 
tiff cannot  waive  the  breaches,  (being  enter- 
ed on  the  roll,)  yet  he  may  take  judgment 
for  want  of  the  rejoinder.  Wedktr  v.  Priestiy, 
Com.  370. 

4.  Where  plaintiffs  enter  the  appearance, 
judgment  may  bo  signed  without  calling  on 
the  defendant's  attorney  for  a  plea.  Jones 
V.  fVHkineon,  1  Barnes,  177. 

5.  Where  defendant,  under  or- 
[  <844  ]  der  to  plead*  an  issuable  plea, 
pleaded  in  abatement,  held,  plain- 
tiff was  regular  in  signing  judgment,  and  not 
obliged  to  apply  to  the  court  to  set  aside  the 
plea.  Wagslaffe  v.  Long,  2  Barnes,  200. 

6.  A  rum  pros  signed  irregularly,  and  the 
plaintiff  entitled  to  judgment,  he  may  sign 
it  without  first  setting  aside  the  non  pro9. 
Bray  v.  Boolk,  Prac  Ca.  C.  P.  125.  1  Barnes, 
181. 

7.  Defendant,  under  a  judge^s  order  to 
plead  issuably,  rejoin  gr<Uu,  &c.,  instead  of 
rejoining,  demurred;  plaintiff  signed  judg. 
ment,  and  held  regular.  Maurice  v.  Engier, 
2  Barnes,  2ia 

8.  If  an  attorney  be  sued  time  enough  to 
give  him  two  rules  to  plead,  judgment  may 
be  signed  within  the  term.     1  Mod.  8. 

9.  If  a  declaration  be  delivered  in  Hilary 
term,  and  rules  of  pleading  given,  and  the 
defendant  do  not  plead  before  the  essoin  day 
of  Easter  term,  the  plaintiff  may  sign  judg- 
ment for  want  of  a  plea;  but  if  the  plaintiff 
in  that  case  has  not  given  rules  in  Hilary 
term,  he  must  give  them  in  Easter  term,  be- 
fore he  can  sign  judgment.  »^non,  6  Mod. 
22. 


10.  Judgment  cannot  be  signed  without  a 
rule  to  bring  in  the  record.  Anon.  7  Mod.  47. 

11.  After  a  rule  to  sign  judgment,  there 
ought  to  be  four  days,  exclusive  of  the  day  on 
which  the  rule  is  made  and  the  judgment 
signed.  ReignoUe  v.  Tipping,  6  Mod.  241. 
3  Salk.  112.  Stamford  v.  Chamberlaine^  5 
Mod.  205.    3  Salk.  215. 

12.  A  judgment  was  set  aside  because 
signed  within  four  days,  t.  e.  before  the  guar' 
to  die  post,  Martin  ?.  Henriques,  8  Mod.  237. 

13.  Judgment  cannot  be  signed  till  the  af- 
ternoon of  the  day  after  the  rule  to  plead  ia 
out,  Broome  v.  Woodtoard,  Ca.  Prac.  C  P. 
54. 

14  Where  a  judge's  order  is  obtained  for 
two  days*  time  to  plead,  a  judgment  cannot 
be  signed  till  the  third  day  in  the  afternoon. 
SoutherUm  v.  Cfreenfield,  2  Barnes,  205. 

15.  Judgment  is  not  to  be  signed  for  want 
of  a  plea,  till  the  afternoon  of  the  next  day 
after  a  demand  thereof  in  writing.  Ca.  Prac. 
C.  P.  17. 

16.  Declaration  left  in  office  of  Ifilary 
term ;  afterwards  appearance  entered,  and 
notice  of  declaration  nven  in  Easter ;  judg- 
ment in  Trinity  held  good.  Matthews  v. 
Stone,  1  Barnes,  164. 

17.  The  plaintiff  might  formerly  have 
signed  judgment  if  the  issue  money  was  not 
regularly  paid.  1  Barnes,  159.  Say.  9.  Prac. 
Ca.  K.  B.  124.  159.  2  Barnes.  199.  Anon. 
7  Mod.  50.  {Vide  ante,  tit.  Issue,  div.  III. 
Vol.  I.  p.  820.) 

18.  So,  for  non-payment  for  copy  inden- 
tures, of  which  oyer  was  prayed.  Theedam 
V.  Jackson,  1  Barnes,  157, 158. 

19.  Judgment  should  be  signed  before  a 
writ  of  error  is  spent  Aidem  v.  laanley,  1 
Barnes,  177. 

20.  Judgment  may  be  regolarly  signed 
afler  the  defendant's  death,  rarson  v.  GiU^ 
1  Ld.  Raym.  695. 

21.  Judgment  was  allowed  to  be  signed 
fmne  pro  tunc,  defendant  dying  pending  the 
argument.  Craven  v.  Homley,  1  Barnes. 
186. 

22.  Satisfoction  was  entered  nunepv  tunc^ 
plaintiff  being  dead,  and  his  administrator 
being  a  lunatic.  Darlow  v.  Wharton.  1 
Barnes,  191. 

(b)  When  not. 

1.  If  an  attorney  undertake  to  appear  and 
accept  a  declaration  de  her^e  esse,  the  plaintiff, 
on  the  attorney's  refusing  to  appear,  cannot 
sign  judgment  for  want  of  a  plea.  Wigg  v. 
Rook,  6  Mod.  86. 

2.  JVii  debet  pleaded  in  an  action  upon  a 
promissory  note,  although  ill  upon  demurrer, 
is  an  issuable  plea  within  the  meaning  of  a 
judge's  order  for  time  to  plead,  and  upon 
which  the  plaintiff  cannot  have  leave  to  sign 
judgment  Baily  v.  Edwards,  C.  T.  Hardw. 
179. 

3.  If  agent  gives  time,  country  attorney 
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c&nnot  aifn  till  that  time  if  out     WaUaee  ▼. 
WiUingtom^  1  Barnes  189. 

4.  Ifjadgment  in  ejectment  be  signed  lor 
Want  oT  a  plea  in  a  oonntry  cause,  but  no 
potsesnoQ  delivered,  the  plaintiff  may  be 
Compelled  by  a  judge,  at  any  time  before  the 
lasiaes,  to  accept  ^  a  plea ;  contra  if  posses- 
sioo  be  delivered.     Anon,  2  Salk.  516. 

(  ^845   ]  XVI.^  RxsncTiNG   tbs  bvttdio 
AsiBC  oap  A  judoiiznt: — 

(a)  Wkem  «  judgment  may  he  Hi  aoidefor 
irregularity. 

1.  If  no  appearance  be  entered,  judfirment 
will  be  erroneoos.  Ooodwin  ▼.  HarCnD,  1 
Mod.  3. 

2.  Judgment  was  set  aside  after  inquiry 
eiecolfid,  one  of  the  defendants  having  no 
notice  of  the  writ  or  declaration.  C<mUon 
T.  TunAuU^  I  Barnes,  171. 

3.  A  judgment  was  set  aside  in  Trinity 
term ;  in  Inuchaelmas  new  notice  of  declara- 
tion and  aeoMid  judgment ;  this  was  also  set 
aside,  the  writ  beins^  returnable  in  Blaster. 
Bartkohmem  t.  OoJd^  I  Barnes,  304,  205. 
«4. 

4.  Jodgment  signed  fbt  want  of  affidavit 
en  a  panS  demurrer  put  in  by  an  infant,  was 
set  aside,  it  not  being  requisite.  Ford  v. 
Odmi,  2  Barnes,  206. 

5.  Judgment  and  inquiry  set  aside,  decla- 
ration  bebg  intitled  of  Michaelmas  instead 
of  Hilary  term.  Cooke  v.  Dethiekf  2  Barnes, 
219. 

6L  Where  a  judgment  is  erroneous  in  fact, 
it  may  also  be  deemed  irregular;  the  appli- 
eatioo  to  set  it  aside  should  be  recent ;  bail 
cof  ht  not  to  be  put  in  to  an  audita  querela. 
WkUehtad  V.  Gale,  2  Barnes,  224. 

7.  Judgment  set  aside,  without  costs,  de- 
fendant, on  craving  oyer,  not  having  had  a 
perfect  copy  of  the  bond,  &c.  j;iven  him. 
Lngmen  t.  Rogere,  2  Barnes,  200. 

8.  Judgment  set  aside,  the  demand  of  a 
rejoinder  being  made  on  a  former  agent 
coneemed  lor  the  deftndanrs  attorney,  and 
not  on  the  agent  concerned  in  the  cause. 
Meedw.Broum^CtL.  PracC.  P.71. 

9.  Judgment  set  aside,  because  defendant 
had  pleaded  in  abatement  without  taking 
out  declaration.  Atterbury  v.  Troward^  1 
Barnes,  179. 

ID.  Judgment  set  aside,  plaintiff,  afler  eu- 
fereedeoM  of  ejr^ent,'liaving  delivered  a  decla- 
ration,  without  notice  to  plead  indorsed,  and 
signing  judgment  in  four  deLTB^  when  defend, 
aot  was  entitled  to  eight.  TurnUy  v.  Wood- 
house^  2  Barnes,  214. 

11.  Judgment  set  aside  for  want  of  a  de- 
mand of  a  plea  in  writing,  the  demand  of  a 
plea  indorsed  on  declaration  delivered  not 
sufficient.    JSsmes  v.  Oew^  2  Barnes, 


12.  A  juror,  after  being  chaUen^^ed,  ap- 
peared, and  was  sworn,  and  for  this  cause 


judgment  was  stayed.     Margate  v.    Ham- 
mond,  Prac  Ca.  K.  B.  141, 142. 

13.  Judgment  and  all  subsequent  proceed- 
ings against  bail  were  set  aside,  it  not 
having  been  signed  till  about  two  months 
after  the  death  of  the  original  plaintiff. 
Whitehead  v.  Gale^  2  Barnes,  223. 
(6)  When^  and  on  what  terme  a  regular  Judg- 
ment may  he  set  aeide ;  ana  when  de- 
fendant  tcUl  he  allowed  to  plead  de  novo. 

1.  A  judgment  maybe  set  aside,  though 
strictly  regular,  in  order  to  try  the  merits. 
Wood  V.  CfeveZand,  2  Salk.  518. 

2.  A  regular  judgment  and  inquiry  was 
set  aside,  and  plea  amended  on  payment  of 
costs,  and  bringing  the  damages  found  into 
court    Broadbent  v.  WUifes,  2  Barnes,  9. 

3.  A  regular  jodgment  was  set  aside  on 
payment  of  costs,  pleading  an  issuable  plea, 
and  taking  short  notice.  Matthewe  v.  Stone^ 
1  Barnes,  164. 16a  16a  178. 

4.  So  on  payment  of  costs,  and  pleadinff 
the  general  issue.  Biekertm  t.  Lewies  3 
Barnes,  22L 

5.  So  on  pleading  an  issuable  plea,  with- 
out confining  defendants  to  the  general  issue. 
Handle  v.  Ware,  2  Barnes,  114.  298. 

6.  On  payment  of  costs,  judgment  will  be 
set  aside,  though  regularly  entered,  if  the 
plaintiff  has  not  lost  a  triaL    Salk.  402. 

7.  Judgment  set  aside  on  terms,  though 
time  to  plead  was  out ;  judge^s  summons  for 
further  time  having  been  served  before  judg- 
ment could  reguhurly  be  served.  Smtthwn 
V.  Broughton^  2  Barnes,  204. 

8.  Judgment  signed  for  want  of  new  pleas 
after  amendment  of  declaration,  was  set 
aside ;  for  defendant  may,  or  may  not,  plead 
de  fioeo,  as  he  thinks  proper.  Wileox  t. 
Sharpe,  2  Barnes,  217.  219. 

9.  The  statute  of  limitations  was  not  allowed 
to  be  pleaded.  Leaver  v.  Whiteher^  1  Barnes, 
183.188. 

10.*  But  where  a  plea  of  justifies-  [  *846  ] 
tion  was  absolutely  necessary  to  trv 
the  merits  and  the  pkintiff  had  not  been 
delayed  of  a  trial,  the  court  have  admitted 
the  defondant  to  make  such  defence,  though 
the  judgment  set  aside  was  regular.  Leaver 
V.  WhUcher,  Com.  561.  notie. 

11.  An  administrator  was  permitted,  after 
a  regular  judgment  was  set  aside,  upon  pay- 
ment of  costs,  to  plead  plene  admtnutravit 
generallT,  which  was  looked  upon  as  the 
general  issue.  Id.  ibid  1  Barnes,  195. 
(c)  When  the  court  wtU  not  »et  aoidc  a  judg- 
ment. 

1.  Judgment  confossed  by  a  feme  covert 
was  refused  to  be  set  aside  on  motion.  Anon. 
1  Salk.  400. 

2.  Regular  judgments  are  not  to  be  set 
aside  but  in  order  to  give  the  defondant  an 
opportunity  of  pleading  to  the  merits.  Forbet 
V.  Ld.  Middldon,  Stra.  1242. 

3.  A  judgment  was  refused  to  be  set 
aside,  on  account  of  the  declaration  being  de- 
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livered,  and  pleai  demanded,  an  the  oonntry. 
€fylbert  v.  Oylbert,  2  Barnee,  S07. 

4.  Where  the  jadgment  by  deftult  is 
re^rularly  si^ed,  the  court  will  not  set  it 
aside  on  the  ground  of  a  release  of  the  debt 
before  action  brought  Lockwood  t.  Beau- 
mont^ C.  T.  Hardw.  157. 

5.  If  A  take  a  judgment  in  the  name  of  B, 
and  enter  satisfaction  thereon,  the  court  will 
not  vacate  such  record  after  B*s  death. 
Anon.  7  Mod.  13. 

6.  A  judgment  acknowledged  tot  a  just 
debt  shall  not  be  set  aside,  though  entered 
up,  and  executed  contrary  to  the  agreement 
of  the  parties.  Read  v.  DregeagU^  7.  Mod.  49. 

(d)  Of  the  motion  far  that  purpOBe. 

1.  Motion  to  set  aside  a  judgment  must  be 
two  days  before  inquiry  executed.  Grimeo 
▼.  Cleater,  1  Barnes,  187. 

Si,  No  motion  to  set  aside  a  judgment  on 
the  last  day  of  term,  i£  the  defendant  could 
have  appliml  sooner.  Southouee  v.  Pye,  Ca. 
Prac.  C.  P.  130. 

XVII.   RZLATtVI  TO  TBK  ARRB8T  OK  RKTIR- 
BAL  Of  A  JUDGMENT ;-~ 

(a)  What  ia  a  tufficient  cause  for  arretting 
or  reverting  a  judgment* 

1.  A  judgment  was  reversed  for  mistaking 
the  name  of  one  of  the  officers  who  executed 
it.    Carth.443. 

2.  In  debt,  the  issue  was  non  dimirit ;  and 
the  finding  was  of  a  demise  for  parcel,  not 
for*  the  residue;  judgment  was  arrested. 
Mo.  80* 

3.  Judgment  obtained  by  &itgtTj  was 
vacated.    1  Vent  78. 

4.  So,  if  procured  by  fraud  and  deceit 
ParrUi*9  case,  1  Vent  49. 

5.  Judgment  may  be  arrested  tot  the  un^ 
certainty  of  the  verdict    T.  Raym.  300. 

6.  Judgment  will  be  arrested  where 
there  appears  to  be  no  cause  of  action.  1 
Vent  310.  Hob.  14.  128.  199.  Cra  Car. 
575. 

7.  Judgment  was  reversed  in  debt,  where 
the  defendant  pleaded  payment  of  21/.  6t.  8d!., 
and  the  plaintiff  replied  non  tclvU  the  said 
51/.  St.  8<L,  and  so  there  was  no  issue.  Cra 
Car.  593. 

8.  The  indgment  which  is  given  upon  a 
petit  ea^,  being  awarded  instead  of  a  grand 
eapt,  will  be  set  aside  as  irregular.  Harding 
V.  Harding,  Com.  148. 

9.  In  aaeumpoit  against  an  heir  on  his  pro- 
mise to  pay  money  due  on  his  father's  bond, 
judgment  was  stayed  afler  verdict,  for  want 
of  an  averment  that  the  heirs  of  the  obligor 
were  bound.    2  Saund.  136. 

10.  So,  in  debt  against  an  administrator, 
where  it  was  alleg^  in  the  declaration  that 
administration  was  committed  to  the  defend- 
ant  by  P,  arch-deacon  of  C ;  but  it  did  not 
■ay  that  administration  of  the  goods  belonged 
to  him,  or  that  he  was  ordinary  of  the  pUce. 
2R0.124. 

11.  So»  where  an  attorney  brought  his 


action  in  C.  P.  by  a  bill  of  privilege,  and  the 
judgment  was  qu6d  querens  nihil  capiat  per 
breve,  where  it  should  have  been  per  triUam, 
Cro.  Car.  580. 

12.  Judgment  was  reversed  in  an  ejectione 
Jimutt  because  the  declaration  was  of  a 
messuage  and  forty  acres  of  land,  meadow 
and  pasture,  without  distinguishing  how 
much  of  every  one.  Cro.  Car.  179. 

13.**  When  a  juror  is  misnamed  [  *847  ] 
in  the  panel  of  the  ventre  /aetat, 
afler  verdict  for  the  plaintiff,  the  iudgment 
shall  be  arrested.    CodweU  v.  Panter,  5  Co. 
42  b. 

14  Afler  verdict,  it  is  a  good  cause  for  ar- 
resting the  judgment,  that  on  the  ventre  /a* 
eias  no  return  was  indorsed,  and  that  the 
name  of  the  sheriff  did  not  appear  on  the  back 
of  the  writ.  Rowland  v.  Jameo,  5  Co.  41  b. 
(b)  What  io  not. 

1.  Judgment  shall  not  be  arrested  for  mis- 
pleading in  a  point  collateral  to  the  issue. 
Baker  v.  Spain,  Hob.  8. 

2.  If  two  are  jointly  bound,  and  the  action 
is  against  one  only,  yet  afler  verdict  if  it  ap- 
pear not  on  the  record  that  the  other  deliver- 
ed the  bond,  the  jud^ent  shall  not  be  ar- 
rested.   Cloud  V.  M^iolson,  8  Mod.  242. 

3.  It  was  moved  in  arrest  of  judgment 
upon  the  face  of  the  record,  after  an  issue 
found  for  the  plaintiff  on  a  plea  of  plene  ad- 
mtnistroeit,  that  administration  was  commit- 
ted by  the  archbishop  of  York  when  the  in- 
testate had  bona  notabilia  in  London ;  if  it 
had  been  upon  a  demurrer  the  court  would 
have  taken  notice  of  it,  but  not  afler  the  cause 
has  been  tried.    Anon,  Skin.  237. 

4.  It  was  moved  in  arrest  of  judgment, 
that  afler  verdict  one  of  the  parties  was  dead, 
but  the  court  refused  to  stay  the  judgment. 
Blaby  and  E$tvfiek*B  case,  4  Leon.  15.  Prac 
Ca.  K.  B.  216. 

5.  If  the  avowry  be  insufficient,  and  the 
jury  find  against  the  avowant,  judgment  shall 
not  be  reversed  for  error  in  the  plea  in  bar  or 
other  subsequent  proceedings.  Bemut  v*  Hoi' 
beeh^  2  Saund.  319. 

6.  Judgment  shall  not  be  arrested  afler  a 
verdict  where  entire  damages  are  given, 
though  .part  of  the  time  was  to  come  at  the 
time  of  triaL     Yalden  v.  Hubburb,  Com.  231. 

7.  Where  there  is  a  verdict  for  part,  and  a 
demurrer  to  other  part,  the  court  will  not  ar- 
rest a  judgment  on  the  verdict  before  the  de- 
murrer is  determined.  Ooodright  v.  Hudg. 
son,  Andr.  284. 

8.  Nor  Aay  the  plaintiff  fix>m  enteringup 
judgment.  Goodright  v.  HodgMon,  Andr.  284 

9.  By  18  Eliz.  c  14.,  no  judgment  shall 
afler  verdict  be  stayed  or  reversed  for  an^ 
defect  of  form  in  or  fiur  the  want  of  any  on- 
ginal  writ  Redm/on  v.  Edotfe^  1  Mod.  3. 
noltc. 

10.  By  16  &  17  Car. 3.  c. 8.,  and4  Ic  5 
Ann.  c  16.,  no  jud|rment  shall  be  staged  or 
reversed  after  verdict,  &c.,  for  want  of  a  ea- 
pUu  or  mieerieordia,  &c.     1  Mod.  73.  natio. 
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(e)  Wktm  g  jmijgiiMiif  mof  be  mened  in  pari 

oniy. 

1.  A  judgment  is  in  general  entire,  and 
■neh  judgment  cannot  be  reyeraed  in  part,  or 
affirmed  in  part.  Parker  ▼•  Harrit^  Garth. 
235.    3Salk.ll3. 

2.  If  there  are  aereral  ooonts,  and  the  da- 
magea  are  entire,  and  verdict  entered  gene- 
rally, indgment  will  be  arrested  if  any  one 
eoont  be  bad.  Cviting  ▼.  T^ttttamt,  7  Mod. 
155.    3Samid.l71<i. 

3.  Judgment  will  be  arretted  in  (oCo,  if 
worda  not  actionable  are  joined  with  words 
that  aie  actionable,  and  entire  damages  given. 
Graves  t.  BlaneheU^  6  Mod.  148. 

4»  So,  where  entire  damages  are  assessed, 
and  some  of  the  treepaases  are  ill  laid.  J0ae 
▼.  JfiUt,  6  Mod.  14. 

5.  BfA  a  jodgment  may  be  reversed  for 
pazti  and  atand  good  for  the  rest,  when  the 
damages  aie  several,  though  the  coats  are 
«ntirb    Hob.  5.    See  1  Ro.  24. 

6L  8(H  if  part  is  b  v  common  law  and  part 
by  statute.   Salk.24.  ' 

7.  And  judgment  may  be  reversed  quoad 
Jmdieatipnea^  exeeuiiams  only  upon  an  elegit. 
Hob.  90. 

8.  Judgment  for  the  queen  and  an  informer 
was  reversed  for  the  informer,  but  held  good 
for  the  queen.    Mo.  565. 

{iS^  Cfthe  motion  far  thai  purfoee, 

1.  In  dril  cases,  a  party  may  move  In  ar- 
rest at  any  time  before  judgment  signed.  Rex 
F.  ffofeo,  Stra.  845. 

£  Sondays  and  holidays  are  no  days  within 
the  rale  to  move  in  arrest  of  judgment.  Atft- 
SMie  V.  Goodwin^  Prac  Ca.  K.  &  B.  151 . 

3.  No  moving  in  arrest  of  judgment  after 
jadgment  on  demurrer.    Eawavio  v.  B2iml, 


4k  A  motion  in  arrest  of  judgment  cannot 
be  made  until  the  foiltoa  is  brought  in,  and 
the  defendant  should  give  a  rufo  thereon, 
which  is  in  itself  a  notice  to  bring  it  in. 
Wmi  T.  Skemerd^  6  Mod.  24.    Anon.  11 

Mod.  3. 
[  *M8  ]      5.*  By  the  practice  of  the  Com- 

mon  Pleas,  the  clerk  of  the  assiie 
faepe  iha  poetoa  until  the  days  for  moving  in 
arnst  of  judgment  be  past,  and  therefore  in 
that  ease  the  notice  must  be  nven  to  the 
dark  o€  the  assise  to  attend  with  it;  for  he 
ought  not  to  deliver  it  to  any  but  the  clerk 
ia  court.  ¥Food  v.  Skepperd^  6  Mod.  24. 
(e)  ConMequeneecf  the  revereal  of  a  judgment, 

1.  If  an  erroneous  judgment  be  for  the  de- 
feudant,  and  it  is  leverMd,  and  the  merits 
^»pear  for  the  plaintifi^  he  shall  have  judg- 
ment;  but  if  not,  the  defendant  shall  have  a 
new  judgment.    ^Inoii.  7  Mod.  3, 

2.  Afur  jodgment  reversed  upon  error,  he 
who  recovered  the  land  by  force  of  such  judg- 
■Nst  shall  have  an  action  against  all  tree. 
pSMtrs  in  the  interim ;  hot  the  plaintiff  in  the 
writ  of  error  after  the  reveml  shall  not  have 


an  action  of  trespass  for  a  trespass  mesne. 
Menrnte  ease,  13  Ca  19. 

3*  By  reversal  of  an  erroneoua  judgment 
by  writ  of  error,  collateral  acts  executory  are 
barred,  but  not  collateral  acts  executed.  Brojf 
V.  Drury,  8  Ca  141  b. 

4.  Mesne  acts  done  in  the  execution  of 
justice  which  are  compulsory,  are  not  afl^t- 
ed  by  the  reversal  of  the  jodgment  by  writ  of 
error ;  otherwise,  if  they  are  voluntary.  iVu- 
ry'e  case,  8  Co.  141  b. 

XVIII.  Wbxh  no  jvDomifT  can  bs  givin. 

1.  Where  after  action  brought  against  ba- 
ron and  fome  the  fome  died,  (though  it  was 
after  verdict),  held  no  judgment  could  be 
given.    Cowley  v.  Poti&on,  Hob.  129. 

2.  If  the  party  come  in  upon  process  in  a 
personal  action,  or  upon  a  eepi  eorpue^  or  upon 
the  exigent^  and  a  day  is  given  by  consent,  no 
judraient  can  be  given  on  a  demult  made  at 
such  day ;  but  if  such  a  defoult  be  made  after 
a  declaration  delivered,  it  is  peremptory,  and 
final  jndraient  shall  be  given.  StapU  v.  Hey- 
doriy  6  Alod.  8. 

3.  If  a  verdict  be  incomplete,  no  judgment 
can  be  given  upon  it.  Rex  v.  ^mons^  Say,  36. 

4.  Judgment  shall  not  be  given  for  the 
plaintiff  upon  an  insufficient  bv,  if  the  repli- 
cation be  tnaufficient  too,  and  no  title  is  shown 
for  the  plaintiff:    Hob.  14. 12a 

5.  Judgment  may  be  given  against  a  man, 
although  it  appear  upon  the  proceedings  that 
he  is  out  of  court;  but  it  cannot  in  such  case 
be  given  for  him.    6  Mod.  10. 

€,  In  the  Kind's  Bench,  Common  Pleaa, 
and  Exchequer,  if  the  judges  are  equally  di. 
yided,  no  judgment  can  be  given ;  and  so  also 
in  the  court  of  Parliament.  Proctor's  case, 
12Co.llb.    6Mod.204. 

7.  It  is  sufficient  if  the  judges  be  of  the 
same  opinion,  though  for  di&rent  reasons. 
Pahn.  257. 

XIX.  Or  von  judomzntb. 

The  judgment  of  a  superior  court  is  onl^ 
voidable,  though  a  private  statute  says  it 
shall  be  void.    Pri^g  v.  Adame^  Salk.  674 

XX.  EeEOK  on  a  iUDGMINT. 

1.  Where  several  judgmenta  are  to  be 
given,  one  dependent  upon  the  other,  a  writ 
of  error  does  not  lie  till  the  last  jodgment. 
2R0.12& 

2.  The  misnomer  of  a  Christian  name  in  a 
judgment  is  error,  and  amendment  was  re- 
fosed.    Prac  Ca.  K.  B.  13. 

3.  On  a  writ  of  error  to  reverse  an  errone- 
ous judffroent  given  in  Ireland  or  Wales,  the 
court  of  B.  R.  shall  give  such  judgment  as 
the  courts  there  ought  to  have  given.  Oreeno 
V.  Cole.  2  Saund.  257. 

4  Where  a  judgment  in  B.R.  was  reversed 
bw  writ  of  error  m  parliament,  the  court  of 
A  R.  refiised  to  give  a  new  judgment;  and 
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the  new  jadgnMot  wu  giren  in  psrUament. 
PhUliM  V.  Bury,  Skin.  514, 515,  516. 

5.  Where  an  imprc^r  judgment  is  prayed 
on  a  writ  of  error,  the  proper  jad^ment  shall 
be  given.    Street  v.  Hemkinnn^  Stra.  1055. 
[See  ante^  tit.  Eaaoa.] 

XXL  Rklativb  to  thx  pucaoino  ▲  judomknt. 

1.  If  jtidffment  be  given  against  a  plain, 
tiff  upon  ue  insufficiency  of  his  declara- 
tion, the  defendant  cannot  plead 

[  *849  ]  this^  judgment  to  a  second  action 
for  the  same  cause,  although  the 
entry  be  a  nti  capiat  instead  of  eat  sine  die, 
Lampen  v.  Kedgwin^  1  Mod.  207. 

2.  To  debt  on  bond  against  one  obligor,  a 
plea  of  "judgment  recovered  against  the 
other"  is  bad,  for  a  co-obligor  cannot  plead 
tiny  thing  but  satisfaction.  Dyke  ▼.  Mereer^ 
«  Show.  394. 

3.  In  pleading  a  judgment  it  is  not  necee- 
■ary  to  set  forth  the  whole  record,  but  to  say 
that  in  such  a  court  such  a  judgment  was 
obtained  with  a  ialiter  procetntm  e$t.  Vangh. 
92.     I  Saund.  91,  92. 

4.  Judgment  of  a  hundred  court  may  be 
pleaded  by  taHter  proee$$um  fiiit,  J(mt9  T. 
Bodintr^  1  Ld.  Raym.  80. 

5.  A  plea  in  bar  alleged  that  a  judgment 
was  obtained  in  the  court  at  Chichestar,  held 
before  the  mayor,  in  debt  upon  land,  but  the 
judgment  as  pleaded  did  not  show  that  the 
mayor  had  jurisdiction  or  power  to  hold  a 
court,  and  the  declaration  in  the  inferior 
court  stated  that  the  action  of  debt  was  for 
1002.  without  mentioning  any  bond,  but  the 
defendant  in  the  inferior  court  in  his  bar 
confessed  that  the  debt  was  due  by  bond ; 
held  that  the  defendant's  bar  as  to  the  judg- 
ment recovered  in  the  said  court  was  insuf- 
ficient.   Tlirnor*!  case,  8  Co.  132  a. 

6.  If  an  Irish  judgment  be  pleaded,  a 
replication  denying  it  roust  conclude  to  the 
country.  1  Saund.  92  6.  n.  [e].  6  East,  473. 
2  M.  &  S.  565. 

7.  The  assignee  of  an  Irish  judgment  may 
■ae  here  in  his  own  name.    1  Saund.  201  a. 

8.  In  pleading  a  judgment,  it  may  be  as 
well  pleaded  quod  reeuperaret  as  recuperet 
Vaugh.  93. 

9.  Judgment  may  be  avoided  by  plea 
without  a  writ  of  error.    2  Mod.  308. 

XXII.      RiLJlTIVS    to     rmoCIBDINQ     DVON    A 

jirnaiuENT  bt  action  or  dut;— 

(a)  WhenUlie$, 

1.  If  a  prisoner  voluntarily  escape,  the 
plaintiff  may  have  his  action  of  debt  upon 
the  judgment  Vintner  ▼.  AUen^  Carter,  212. 

2.  Debt  lies  on  a  judgment  after  part 
levied  by  elegit.  Olaecoek  v.  Morgan^  1  Lev. 
92.    Contra,  1  Keb.  465.  pi.  68. 

3.  Debt  lies  upon  a  judgment  or  recog- 
nizance, although  the  plaintiff  have  judg- 
ment upon  « tcire  /actof .  Liovde$9eU  eaao* 
2  Leon.  14. 


4.  Debt  lies  upon  a  judgment  as  well  after 
a  writ  of  error  brought  as  before.  Adam9 
V.  TbniltRfon,  T.  Raym.  100. 1  Sid.  236.  S.C. 
Draper  v.  BridtDeU,  1  Mod.  121.  iinon.7 
Mod.  62.  Lutw.  231.  Anon,  11  Mod.  78. 
Sed  vide  ib.  note. 

6.  It  lies  in  E.  B.  upon  a  judgment  ^fler 
a  writ  of  error  allowed,  because  the  trans- 
cript only  is  removed  into  the  Exchequer 
Chamber;  but  otherwise  in  C.  P.,  because 
there  the  record  itself  is  removed.  Deigktan 
V.  Grawril,  4  Mod.  247. 

6.  The  court  will  stay  proceedings  in  debt 
on  a  judgment,  pending  a  writ  of  error.  If 
the  action  be  vexations.  Chugh  v.  Create 
1  i  Mod.  28a 

7.  Leave  was  given  to  imparl  in  an  action 
of  debt  upon  a  judgment  until  a  Writ  of 
error  brought  upon  the  judgment  should  be 
determined.    J^netsn  v.  Ttoymmer,  Say.  44. 

8.  An  action  of  debt  will  not  lie  on  a 
judgment,  given  by  commissioners  of  excise. 
HaU  V.  WamM,  1  Mod.  7. 

9.  An  action  of  debt  upon  a  jndgmeot 
ought  to  be  discouraged.    Say.  44. 161. 

[b]  In  tohat  court  it  lie$. 

1.  Debt  lies  in  the  King's  Bench  for  da- 
mages recovered  in  dower  in  a  court  baron. 
iS^i0  V.  Thompeon,  Cro.  Eliz.  426. 

2.  Debt  lies  upon  a  record  removed  into 
B.  R.  by  certiorari  from  an  inferior  court. 
Herbert  and  Akoek's  ease,  1  Sid.  214. 

3.  If  recovery  be  in  debt  on  boud  in  the 
county  court  by  Justtctes,  the  plaintiff  may 
have  an  action  of  debt  on  the  bond  in  a 
court  of  record.  JBggen'a  case,  6  Co.  44  b. 

4.  It  does  not  lie  in  an  inferior  court  on  a 
jugment  in  B.  R.  Mid^Leton  v.  Wheeler^ 
Comb.  220.  Contra^  Anon,  1  Salk.  90f. 
iifton.  Salk.  439. 

6.  Debt  lies  not  in  Ireland  on  a  judgment 
in  England.  Otway  v.  JZomtey,  2  Stra. 
1090. 

(c)»  Parties  to  the  action  ;->  [  *S50  ] 

1.  Plaintiff: 

If  a  plaintiff  recover  against  an  adminis- 
trator, and  die,  his  executor  may  maintain 
debt  on  the  judgment  upon  the  suggestion 
of  a  denattavit  by  t^e  defendant  in  the  life- 
time of  the  testator.    Berwick  v.  Andrewo^  C 

Mod.  126. 

9.  Defendant. 

It  lies  not  against  the  heir.    2  Saund.  7. 

(d)  BaO. 

1.  In  debt  on  a  judgment  for  damages, 
and  costs  above  102.,  the  defendant  may  be 
held  to  special  bail,  although  the  original 
action  was  for  a  sum  under  lOL  Leiit  v. 
PotOe,  6  Mod.  268.  n. 

2.  On  a  judgment  pending  a  writ  of  eiror, 
the  court  will  discharge  the  defendant  on 
common  bail ;  but  it  was  formerly  otherwise^ 
ilnon.    3  Salk.  55.  Say.  44. 
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1.  To  debt  on  a  judgment,  it  i«  a  good 
plea  in  bar  thai  plaintiffhai  levied  the  lam 
on  dereadani's  goode.  Roke$  t.  Wiimare^  1 
And.  847. 

S.  In  dehl  on  a  jodgment  after  a  writ  of 
error  brought,  the  plaintiff  in  error  n»aet  not 
denrar,  but  plead  a  writ  of  error  depending, 
ind  pray  judgment  if  he  shall  be  compelled 
to  answer.  Jfiieoa  ▼.  Mstreh^  3  Salk.  397,  See 
iSalk.5aO. 

(f)   MMan  fe  fley  proeeedingt  an  the 

A  motion  to  atay  proceeding!  on  a  jndg- 
■eat  lor  that  part  of  the  money,  was  paid, 
vai  denied,  nnlen  the  defendant  brought  all 
that  was  doe,  dto.  into  court.  Anon.  8  Mod. 


(g)  Cotuequenee  of  bringing  ihe  action, 

1.  Bringing  debt  open  a  judgment  is  no 
waiver  of  the  lien  created  by  that  judgment 
BHf  V.  £rfy,  Salk.  80. 

£  So  long  as  a  judgment  recovered  in  an 
action  of  debt  upon  a  bond  remains  in  force, 
the  obligee  cannot  have  anew  action  on  the 
ame  bond.    BiggeiCo  case,  6  Co.  44  b. 

AAIII.     RxLATIVX  to  PaOCEKDINOS  BY  8CIRK 
rACIAS  ON  TBI  JUDOMXNT. 

1.  At  common  law,  no  execution  could  be 
had  of  a  jodgment  afler  a  year  and  a  day,  but 
the  remiedy  was  to  bring  an  action  of  debt 
upon  judgment.  Obrian  v.  12am,  3  Mod.  187. 
189.    . 

2.  Now  a  scire  facias  is  given  upon  a 
judgment  aller  the  year,  by  Sie  statute  of 
West  9.    Id.  ibid. 

3.  Judgment  of  above  a  year^  standing 
most  be  revived  by  sci.  fa.,  though  the 
plaintiff  was  tied  up  by  an  injunction  oUt  of 
Chancery.  Simpmm  v.  Oray^  Ca.  Prac  C.  P. 
82.    iinen.  11  Mod.  2. 

^  If  judgment  be  signed  under  an  agree- 
ment to  stay  execution  for  a  year,  execution 
may,  after  the  year,  be  taken  out  without  a 
sore  fades,  but  not  if  the  stay  is  only  for 
three  months,  and  the  execution  hindered  by 
injunction.    Booth  v.  Booths  6  Mod.  288. 

5.  If  judgment  be  given  against  five,  and 
pending  the  writ  of  error,  one  dies,  and  the 
year  expires,  a  eapiaa  may  be  taken  against 
the  mrvivors  without  oeire  fadao  or  remit- 
titur,    Howard  v.  Pittr,  1  Show.  402.  404. 

6.  Where  there  is  a  joint  judgment  against 
two,  and  one  dies  before  execution,  the  scire 
iscias  must  be  brought  against  the  sur- 
vivor, and  against  the  heir  and  terre-tenants 
of  the  dead  man.  Panton^  terre-tenant  of 
But,  Garth.  107. 

7.  A  purchaser  for  value  of  the  lands 
against  which  the  >ci.  fa.  issued  can  only  be 
considered  as  a  terre-tenant.  £sr2  Faucotn- 
herw^.  Btre^2Ridgw.  147. 

{Set  aJUo  poot^  tiU  Sciai  Facias.] 


(&)  IN  CfUMINAL  CASES. 
I.  FkiLuiiiiAmin  TO  junoiiBrr. 

1.  Before  jodgment  of  attainder  given, 
the  prisoner  ought  to  be  asked  what  he  has 
to  say,  dec    Holt,  269. 

2.  Judgment  for  corporal  punishment 
cannot  be  pronounced  against  a  man  in  bis 
absence.  Rex  v.  Harriot  1  Ld.  Raym.  267. 
Comb.  447,  448.  S.  C.  Rex  v.  Harrioon,  12 
Mod.  156.  Holt,  399.  Skin.  684.  Reg,  v. 
Simpoon,  10  Mod.  250. 

3.*  But  (after  appearance,)  though  [  *851  ] 
a  court  in  prudence  ought  not  per. 
haps  to  give  judgment  in  the  absence  of  the 
party,  yet  it  may  be  done.    Semb.  Reg,  v. 
Simpson,  10  Mod.  344. 

4.  Judgment  for  a  fine  may  be  given  in  the 
defendants  absence,  but  not  for  any  corporal 
punishment.  Reg.  v.  Templeman,  Salk.  56. 
400.    Contra,  2  Ld.  Raym.  937. 

5.  A  defendant  may  submit  to  a  fine  though 
absent,  if  he^has  a  clerk  in  court  that  will 
undertake,  &c.  IhtkeU  case.  Holt.  400. 

6»  A  justice  of  the  peace  convicted  of  a 
misdemeanor  in  his  office  is  obliged  to  appear 
personally  at  praying  judgment.  Rex  v.  Mr- 
wood,  2  Stra.  106a 

II.  What  junoimrr  otraar  to  bb  given. 

1.  A  prisoner  on  standing  mute,  or  not 
answering  directly  on  his  arraignment  fer 
high  treason,  shall  have  judgment  as  if  con- 
victed.   2  £^.  205.  pi.  4. 

2.  In  piracy,  defendants  standing  mute  fer. 
merly  had  judgment  of  peine  fort  et  dure. 
2  Dy.  241.  pL  49. 

3.  The/  judgment  in  treason  fer  clipping 
the  coin  is  to  be  drawn  and  hanged  only.  3 
Dy.  230.  pL  55. 

4.  In  an  appeal  a  mute  has  the  same  judg- 
ment as  on  indictment.    Anon.    J.  Kely.  37. 

5*  A  judgment  to  ask  pardon  and  to  pub- 
lish an  advertisement  is  illegal.  Rex  v.  CoU" 
yer,  Say.  41. 

6.  l^n  every  conviction,  in  indictments, 
the  judgment  ought  to  be  quod  eapiatur. 
Cro.  Car.  505. 

7.  If  there  be  a  general  indictment  for  fe- 
lony, and  a  special  verdict  is  found  in  which 
the  facts  do  not  amount  to  felony,  bat  prove 
the  person  to  be  guilty  of  a  ^rreat  misde- 
meanor, judgment  cannot  be  given  against 
him  fer  this  trespass.  Rex  v.  Weetbier^  Stra. 
1133. 

III.  RXLATIVX  TO  THB  SETTIlia  ASIDE  A  JUOG- 

MEMT. 

1.  A  judgment  on  indictment  signed  by 
surprise  for  want  of  a  plea  is  not  to  be  set 
aside;  otherwise  in  a  civil  action.  Rex  v. 
Afa^t,  Andr.  209. 

2.  Judgment  may  be  arrested  after  judg- 
ment by  nil  dicit  upon  an  indictment,  but 
not  after  a  judgment  upon  demurrer.  Reg. 
V.  JDeman,  2  Ld.  Raym.  1221. 

3.  A  judgment  though  acknowledged  in 
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the  name  of  anotker  ahall  not  be  set  aside  in 
a  sammaiy  way  until  the  offender  be  con- 
victed.  IlBtwlin$*$  caae,  1  Mod.  40. 
IV.  Of  aarest  of  jvdgmknt. 

1.  In  a  criminal  case,  the  motion  in  arrest 
of  judgment  may  be  made  at  any  time  be- 
fore judgment  ia  pronounced.  Rex  y,  HatytB^ 
11  Mod.  3.  n. 

2.  A  person  convicted  of  subordination  of 
perjury  may,  after  judgment  qwtd  eapiatur 
pro  fint^  move  in  arrest  of  such  judgment 
when  brought  into  court  upon  the  capias. 
Rex  V.  Darley,  7  Mod.  100. 

3.  Judgment  on  an  indictment  removed  hv 
eertiorari  cannot  be  arrested  until  the  defend- 
ant appears.    7  Mod.  39. 

v.  How  IT  REIATE& 

The  iudgment  has  relation  to  the  convic- 
tion only.  IMWe  case,  J.  Kely.  91. 

JURISDICTION. 

[RepeeUng  the  jurUdietion  of  particular 
eourtt,  tee  ante^  tit.  Court,  p.  395.  el  seg. ; 
and  tit.  iNnouoa  Court,  VoL  L  p.  795.] 

L  RlSFJDCTIMa  TBI  JURIBDICTlOir  OF  00URT8 
IN  OENBRAL,  AND  THE  DI8TIN0TI0N  SS- 
TWBXN  SUnOUQR  AND  U^FKRXOR  COURTS, 

p.  852. 

IL  CoNSEaUENOK  OF  A  COURT'S  DCCIDUIO 
WITHOUT  JURISDICTION  ; — 

(a)  RdoHve  to  the  validity  qfthejudg' 

ment,  p.  853. 

(b)  Remedy  for  the  defendant ; — 
1.  Against  the  judge,  p.  853. 
3.  Against  the  officer,  p.  8^. 
3.  Against  the  party,  p.  853. 

III.  Rebpectino  a  plea  to  the  JURISPIO- 
TioN,  p.  853. 

I.*  ReSPECTINO  the  JURISDICTION  OF 

[*852  ]         COURTS  IN  general,  and  the 

DISTINCTION  BETWEEN  SUPERIOR 
AND  INFERIOR  COURTS. 

L  The  superior  courts  have  authority  in 
all  cases,  though  not  specially  named,  unless 
they  are  prohibited  by  express  negative 
words.    Agard  v.  CandisKt  Sav.  135. 

3.  The  courts  at  Westminster  may  hold 
jdea  upon  a  contract  made  here  in  England^ 
for  things  to  be  done  in  partibut  tranemari' 
nie  ;  oUierwise  in  case  of  any  particular 
court  or  limited  jurisdiction.  March,  3.  pi.  5. 

3.  It  shall  never  be  presumed,  that  any 
court  has  exceeded  its  own  jurisdiction,  un- 
less it  is  apparent  that  it  has  done  so.  ilnon. 
10  Mod.  71. 

4.  Nothing  shall  be  intended  to  be  out  of 
the  jurisdiction  of  a  superior  court  but  that 
which  specially  appears  to  be  so ;  but,  on  the 
contrary,  nothing  shall  be  intended  to  be 
within  the  iurisdiction  of  an  inferior  court 
but  that  which  is  so  expressly  alleged.  Pea- 
cock  V.  BeO,  1  Saund.  74.  l^hUkead  v. 
Brow^  T.  Raym.  75. 


5.  In  the  admiralty  oonrt,  it  shall  be  in- 
tended after  sentence  that  they  had  jurisdic- 
tion.   Ladbrooke  v.  Cridkett,  11  Mod.  5.  n. 

6.  Wherever  it  appears  on  the  face  of  the* 
proceedings  that  the  subject-matter  was  not 
within  the  jurisdiction  of  the  in&rior  court, 
a  prdbibition  shall  go,  although  sentence  be- 
low  has  been  pronounced.  Gardner  v.  Booths 
11  Mod.  5  n. 

7.  No  averment  is  necessary  that  the  cause 
of  action  arose  within  the  jurisdiction  of  a 
superior  court.    1  Saund.  73.  n.  (1.) 

8.  Every  subject  has  the  liberty  of  remov- 
ing his  suit  into  a  superior  court.  Anon.  1 
Vent  46. 

9.  It  is  the  defendant,  not  the  plaintiff,  must 
take  exceptions  to  the  jurisdiction  of  the  coort 
EdgeombY,  Dee,  Vaugh.  93. 

10.  If  there  be  several  contracts  at  several 
times  for  several  sums,  eadi  under  40s.,  and 
altogether  amount  to  a  sum  sufficient  to  enti- 
tle the  superior  court,  they  shall  be  there  put 
Into  suit,  and  not  into  court  that  ii  not  of  re- 
cord.   Anon.  1  Vent.  65.  73. 

11.  Inferior  courts  ought  to  oertifV  their 
jurisdiction.    Peacock  v.  BeO^  1  Saund.  74. 

13.  But  it  is  not  necessary  for  a  court  of  a 
county  palatine  to  certify  its  jurisdiction,  or 
for  the  courts  of  the  great  sessions  in  Wales. 
Id.  ibid. 

13.  A  court  which  has  jurisdiction  of  the 
principal  shall  have  jurisdiction  of  the  acces- 
sory  flJso.    March,  53.  pL  80.  &  66.  pi.  103. 

[iSiee  alao  ante,  tit.  Court,  div.  I.  p.  395.] 

II.  CoNSEaUENCE  OF  A  COURT'S  DECIDING  WTTB- 
OUT  JURISDICTION. 

(a)  RtlaUve  to  the  validity  of  the  judgment, 
1.  A  cause  judged  by  the  court  that  has  no 
jurisdiction  of  the  cause,  is  utterly  void,  and 
coram  wm  judiee.  Fatter  v.  Jackson,  Hob.  58. 
3.  If  a  particular  and  limited  jurisdiction 
hold  plea  of  a  thing  out  of  their  iurisdiction, 
all  is  coram  nan  jwiice^  and  voicL  March  8. 
pi.  30. 

3.  Where  the  iudges  have  jurisdiction  in 
the  matter,  and  they  award  an  erroneons  exe- 
cution, the  party  cannot  avoid  it  without  a 
writ  of  error,  or  an  audita  mterela  ;  otherwise, 
where  they  have  no  jurisdiction.    Mo.  375. 

(b)  Remedy  for  the  defendant  f — 

1.  Against  the  judge. 

1.  If  an  inferior  judge  errs  in  a  matter  not 
within  his  jurisdiction,  he  is  punishable. 
Hdt.  185. 

3.  Athough  a  court  have  original  jurisdic- 
tion of  a  cause,  yet,  if  it  award  process  which 
it  has  no  jurisdiction  to  award,  an  action  for 
felse  imprisonment  lies  against  the  judge  and 
officers.    Smith  v.  Boucher^  C.  T,  Hardw.  69. 

3.  But  if  the  judge  have  jurisdiction  to  do 
an  act,  and  he  do  it  mistakingly,  no  action 
will  lie.  Id.  ibid.  JRU  y,  iSu,  Holt,  184. 
537. 

[See  abo  ante,  tit.  Junes.] 
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1.  A  pMcepC  to  arfMit  from  in  illagsl  eoort 
wfll  not  nw  tlie  offioBr  from  an  action  of  fiJae 
iapriBoniiMit    Martin  t.  Mdrskalt  Hob.  63. 
2.*     In     false     impriaonnient 
[  *9B9  ]  broagkt  afaiaat  an  officer  of  an 
inferior  ooart,  if  he  jostifies  the 
aneat  by  Tirtae  of  a  warrant  directed  to 
him  oat  of  the  conrt.  he  on^ ht  to  entitle  the 
eoort  to  jarisdiction,  or  otherwise  hia  plea  is 
aangfat,  and  the  action  will  lie  against  him. 
I)yeand  0/«m'«  case,  March,  117.  pL  195. 
[See  also  posit  tit.  Drncim.] 

3.  Against  the  plaintiff. 

A  plaintiff  who  preftra  a  plaint  for  a  cause 
lot  arising  within  a  particular  jurisdiction, 
ind  procares  the  defrndant  to  be  arrested 
there  upon  it,  is  liable  to  an  action.  OUiet 
▼.  Bcsscy,  T.  Jones,  914,  215. 

III.  Rnrccrma  a  puea  to  the  jurisdiction. 

1.  A  plea  to  the  jurisdiction  must  come 
in  proper  time,  Jennings  t.  Hankyn^  Carth. 
11. 

S.  It  eannot  be  after  a  general  impar- 
hoee.  3  Saand.  2. 9  6.  Andrevfs  v.  Clatkt^ 
Holt,  179, 180.    3  Leon.  214,  815. 

3.  Nor  after  anr  imparlance  but  a  gene- 
nl  special  one.    3  8aund.  3  b. 

4.  It  most  be  pleaded  in  person.  Snarks 
▼.  IToed,  6  Mod.  146.  2  Saand.  2  6.  209. ; 
bat  see  note  [t.] 

5.  A  plea  to  the  jurisdiction  is  go6d  with- 
oat  making  any  defence.  Comb.  319.  3 
Sanad.  209  6. 

5.  Sneh  plea  need  not  be  sworn,  as  a  fo- 
reign plea  must.  Ckwniey  t.  Btwum^  Carth. 
402.    SbT  s«<e  6  Mod.  146.,  conA-o. 

7.  If  this  plea  is  pleaded  after  imparlance, 
&  Ttsprnideas  ousier  will  be  awarded.  Jinon, 
Hoh,343. 

8.  If  an  inferior  conrt  disallow  a  proper 
ptea  lo  the  jarisdiction,  prohibition  lies. 
Lmking  n  Denning,  Holt,  186. 
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L  Wbo  amm  kxkmpt  from  SBRTma  on 
JVKUs,  p.  853. 

If.  Woo  AKM  NOT  IZBMPT,  p.  853. 

in.  Relative  to  the  avALincATioNi  of 

JURTMEN,  p.  854. 
IV.  Bt  WnOM  THS  JURY  SHOUU»  BR  n«ucx, 

p.  854. 
V.  From  what  plaos  thet  should  oomb, 

^854. 
VL  REsncrura  ths  number  or  jurtmen, 

p.  854. 
VIL  Op  a  jury  ds  hbmetate,  p.  854. 
VUL  Op  spbcial  juries,  p.  854. 

IX.  Op  A  TALBB,  p.  855. 

X.RELATnrB  to  the  summonino  op  the 

JURY,  AMB  BOW  THE  PROOBSS  MOULD 

BE,  p.  855. 
XI.  Or  EWSABIIfO  TSS  JUKT,  p.  856. 
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Xn.  Op  wrrBDRAwofo  a  juror,  p.  856. 

XIII.  Op  oischargino  the  jurt,  p.  856. 

XIV.  What  matters  come  within  the  pro- 

vince OP  the  jury,  p.  856. 
XV.  Duty  op  the  jury  in  REsracrr  op  THxm 

OIVING  A  VERDICT,  p.  857. 

XVI.  What  misconduct  op  a  jury  avoids  a 

VERDICT,  p.  857. 

XVII.  Rblattve  to  the  uabilitibs  op  jury- 

men, p.  858. 


I.  Who  are  exempt  prom  asRViNO  on  jurbt 

1.  A  lord  of  parliament  shall  not  be  im- 
panelled without  special  necessity,  or  com- 
mand of  the  king.    3  Vy.  315.  pi.  98. 

2.  A  gentleman  pensioner,  being  an  oflScer 
on  the  cheque-roll,  is  exempt  from  serving 
on  juries.    Blagn^^t  case,  C.  T.  Hardw. 

II.   Who  are  not  exempt. 

1.  A  jaror,  before  the  return  of  the  panel, 
became  a  minister  of  the  church,  and  there- 
fore prayed  to  be  discharged,  according  to 
the  privilege  of  those  of  the  ministry ;  but 
it  was  not  granted,  because  he  was  a  layman 
at  the  time  of  the  panel  made.  Beeeher*$ 
case,  4  Loon.  190. 

3.  A  Quaker  was  fined  for  revising  to  be 
sworn  on  a  jury.  Jnoin  v.  Go/dsmi/A,  Ca. 
Prac.  C.  P.  103. 

3.*  If  the  king  grant  to  divers  [  •S&A  ] 
persons  to  be  exempt  from  juries, 
they  shall  not  be  exempt  from  serving  in  R 
R.  without  express  words.  Bambrtdges  v. 
Bates,  T.  Raym.  113,  114.  42  Ass.  5.  35.  H. 
6.42.    Aex  V.  Perctvai,  1  Sid.  243. 

4.  Parties  must  come  in  and  claim  their 
privileges  in  person,  for  the  sheriff  is  not 
bound  to  retom  them.    1  Sid.  243. 

5.  Whore  it  was  necessary  to  have  two 
knights  of  the  jury,  and  there  happened  to 
be  only  two  knights  in  the  county,  both  were 
ratomable,  though  one  of  them  was  a  Ser- 
jeant at  law,  and  in  other  cases  privileged 
from  serving  on  juries.  Ladjf  JVWAttm6er- 
land's  case,  2  Mod.  182. 

'6.  A  custom  to  be  exempt  from  serving  on 
juries,  where  there  are  not  sufficient  remain- 
ing, is  void.     Rex  v.  Clark,  1  Sid.  S72. 

m.  Relativb  to  the  quaupications  op 

jurymen. 

1.  All  persons  having  40j.  freehold,  or 
100/.  if^  chattels,  are  sufficient  pares  for  the 
trial  of  an  esquire  for  treason.  1  Dj,  99. 
pi.  67. 

2.  It  is  not  a  principal  challenge  that  one 
returned  of  the  jury  was  chosen  commis- 
sioner by  the  other  party  for  examination  of 
witnesses  in  the  court  of  Chancery  t  but  it 
is  a  principal  challenge,  that  one  returned  of 
the  jury  was  an  arbitrator  for  the  other  par- 
ty.   Peaeoek's  case,  9  Ck>.  106. 

(Sts  aiso  anU^  tit.  Csallbmi.  VoL  I.  p.  970.] 
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IV.  By  whom  thk  jury  should  bk  struck. 

1.  The  master,  by  consent,  may  strike  a 
jury  in  cases  of  misdemeanors,  but  not  in 
capital  cases.     Rex  v.  Duneomb,  12  Mod. 

924. 

2.  In  capital  cases,  the  jary  shall  not  be 
struck  by  the  clerk  of  the  crown.  Farring- 
tatCt  case,  T.  Jones,  222. 

3.  If  any  lawful  objection  be  to  the  sheriff, 
a  special  jary  may  be  struck  by  the  master 
without  conseat.  Rtx  ▼.  Bwrridgt^  8  Mod. 
34a 

v.  From  what  flack  thet  should  comk. 

1.  Held,  that  jurors  must  be  returned  out 
of  the  vicarage  where  the  cause  of  action 
arises.    BusheWt  case,  Vaugh.  148. 

3.  Though  the  indictment  on  5  El.  e.  1. 
be  found  in  Middlesex,  the  jury  who  try  it 
shall  be  of  the  place  where  the  oath  was 
tendered.    2  Dy.  234.  pi.  15. 

3.  By  the  3  G.  2.  c.  25.,  and  24  G.  2.  e. 
18.,  the  jary  Bhall  be  drawn  de  eorpore  comt- 
iatut.  See  2  Stra.  1085.  Andr.  99.  2  Tidd, 
841. 

4.  The  court  will  award  process  into  the 
next  hundred,  upon  the  suggestion  of  coun- 
sel that  there  are  not  sufficient  fVeeholders 
in  the  hundred ;  but  that  must  be  returned 
by  the  sheriff.    1  Dy.  25.  pi.  156. 

VI.     RbSFBCTINO  the  MUMBKR  of  JURTMSf. 

1.  Only  twelve  persons  ought  to  be  re- 
turned for  the  trial  of  a  cause  in  an  inferior 
court;  but  if  twenty-four  are  returned,  it  is 
not  error.    Harris  v,  }Vakeman^  Say.  256. 

2.  More  than  twenty-four  may  be  return- 
ed in  criminal  cases.  Sir  H.  FaneU  case,  J. 
Kely.  16. 

3.  Twelve  are  necessary  on  a  writ  of  in- 
quiry, as  well  in  a  superior  as  an  inferior 
court,    ^non,  1  Vent.  113. 

4.  A  writ  of  inquiry,  though  executed  by 
more  than  twelve  jurors,  is  good.    Chuter 

V.  Craw/cy,  7  Mod.  450.    2  Ro.  Abr.  673.   2 
Bac.  Abr.  234 

5.  There  must  be  sixteen  jurors  on  the 
grand  assize  with  the  four  knights.  1  Dy. 
98.  pi.  51. 

VII.   Of  ▲  JURY  DE  medietatb. 

1.  An  alien  tried  for  high  treason  shall 
not  have  a  jury  de  medietate.  2  Dy.  144. 
pi.  59. 

2.  The  jury  de  medietate  must  be  prayed 
before  any  of  a  common  jury  be  sworn.  3 
Dy.  304.  pi.  51. 

3.  And  before  any  ventre  awarded.  3  Dy. 
357.  pi.  45. 

VIII.  Of  special  juries. 

1.  A  special  jury  is  grantable  at  common 
law.    WWa  V.  jComet,  Andr.  53. 


8.*  A  special  jury  may  be  with  [  ^SSS  ] 
or  without  consent,  and  cannot 
be  challenged.    Rtx  T.  Bunidge^  8  Mod. 
245.  248. 

3.  There  must  be  a  role  for  that  parpose. 
S.  C.  229. 

4.  The  motion  for  special  jury  is  too  late 
after  venire  facias  and  return  med.  dark 
V.  Shepherd,  2  Barnes,  385. 

5.  For  bringing  up  a  special  jury  to  Lon- 
don, twelve  guineas  were  allowed.  Wilks 
V.  Eames,  Andr.  52. 

6.  The  charges  of  striking  a  special  jury 
are  to  be  paid  by  the  party  who  applied  for 
the  special  jury,  but  the  other  necessary 
charges  are  to  be  allowed.  Ejfles  T.  Smarts 
Ca.  Prac.  C.  P.  13a  Hamelton  v.  5(y/e,  and 
Wilks  V.  Eames,  2  Stra.  1080.  'See  the  3 
G.  2.  c.  25.  B.  16.,  and  24  6. 2.  c.  18.  s.  1. 

7.  Where  a  trial  is  to  be  by  medieiaU  /m- 
gii«,  a  special  jury  must  be  returned.  Anon* 
Comb.  20. 

IX.  Of  a  tales. 

1.  Defendant  in  replevin  taking  oat  a  te» 
nire  cum  /proviso,  may  pray  a  decern  iaUt  aa 
well  as  the  plaintiff  himself.    3  Dy.  193.  pi. 

2a 

2.  If  a  full  jury  do  not  appear,  and  the 
plaintiff  pray  a  distringas  without  praying 
any  tales,  the  court  ought  to  grant  it  at  the 
prayer  of  the  defendant.    3  Dy.  359.  pi.  2. 

3.  A  cause  was  eufiered  to  remain  for 
want  of  jurors,  though  twelve  were  s vorn« 
where  plaintiff's  counsel  refused  to  pray  a 
tales.    Jenkins  v.  Purcil,  1  Stra.  707. 

4.  The  justices  of  nisiprius  may  direct  a, 
tales  de  cireumtlaaUibus  to  the  coroners.  3 
Dy.  376.  pi.  24.  - 

5.  The  talesman  can  only  be  appointed  at 
the  request  of  one  of  the  parties.  2  Saund. 
349. 

6.  In  assize,  the  justices  of  assise  (sannoi 
by  virtue  of  the  35  H.  a  c  6.  award  a  iaiea 
de  eiratmslantibuB.  Denbawd^s  case,  10  Co. 
102  b.    Cro.  Jac  316.    Jenk.  288.  S.  C. 

7.  Though  the  jury  appear  on  a  habtoM 
eum  proviso,  still  defendant  cannot  pray  a 
tales  till  the  plaintiff  make  default  in  that 
also.    3  Dy.  318.  pi.  10. 

8.  Where  two  hundredors  only  appear  on 
the  first  panel,  the  tales  for  default  of  han- 
dredors  need  only  consist  of  two  others, 
who  shall  be  added  to  eiffht  of  the  principal 
jurors  not  objected  to.    3  Dy.  200.  pi.  61. 

9.  One  of  the  principal  panel  may  be 
joined  to  eleven  tales,  or  one  talesman  to 
eleven  of  the  principal,  notwithstanding  35 
H.  8.  c.  6.  speaks  in  the  plural  number  only. 
DenbawTs  case,  10  Co.  102  b.  3  Dy.  S44. 
pi.  64. 

10.  The  jurors  and  decern  tales  are  not  to 
be  promiscuously  returned  upon  the  panel, 
after  the  view,  &c.    Holt,  404. 

11.  A  juror  challenged  cannot  be  ewom 
on  the  tales.    Parker  v.  7%oro/en,  Strm.  640. 


JURY. 


856 


X.    RSIATITB    TO    TBK    tUlllfOliniO    Off    TBI 
jmiT,  AMD  BOW  THE  PROCBM  SHOULD  Bl« 

1.  Tlie  peraons  upon  the  panel  for  a  ape- 
dal  jarr  ought  to  be  aaininoned  a  sufficient 
time  before  the  trial  is  to  come  on.  Rex  t. 
(/wcRf  oay«  •Ml* 

S.  After  venin  retarned,  and  jury  sum- 
moned, if  the  cause  be  compromised  with- 
oat  countermanding  the  summons,  the  jury- 
men who  appear  shall  have  their  usual 
charges.  Caidieoi  ▼.  Pembroke,  2  Show.  248. 

3.  One  of  the  four  knights  being  chal- 
lenged tn  done  and  withdrawn,  an  a/tos 

was  awarded  for  another,  and  Aa- 
eorpora  for  the  residue.    Lard  Windtor 
V.  SL  John,  2  Dy.  103.  pi.  9. 

4.  In  a  writ  of  right,  if  after  senrice  of 
the  writ  of  summons,  all  the  knights  do  not 
appear,  an  habeas  eorpora  shall  be  awarded 
to  the  sheriff  to  have  them  at  a  day  certain. 
1  Dy.  79.  pi.  50. 

&  In  the  record  of  an  information  quo 
iMmsnfs,  it  is  sufficient  if  the  names  of  the 
speeiai  jurors  are  inserted  in  the  panel,  and 
annered  to  the  habeao  ceiytis.  RexynPritek- 
ard,  7  Mod.  233. 

&  When  the  panel  in  the  grand  assize  is 
returned,  the  process  is  a  venire  faeiae,  with 
the  names  of  the  jurors  inserted,  in  the  na- 
tore  of  an  habeoM  corpora*  3  Dy.  270.  pi.  24. 

7.  If  the  Christian  name  of  a  juror  be 
mistaken,  it  is  error.  fViUu  ▼.  Croi6y,  1 
LeoD.276. 

&  If  a  juror  be  named  *<Kiir'  in  the 
paoe^  and  ''Kell"  in  the  habeas  corpus,  yet 
the  variance  is  not  fatal  if  he  was  not  one 
of  ihB  jurors  who  tried  the  cause.    7  Mod. 


9.*  The  array  made  bv  a  for- 
[  *8M  ]  mer  sheriff  being  quashed  for  co- 
sinage,  plaintiff  mar  have  a  ven, 
Joe  dt  flseo  to  the  new  sberifi;  or  to  the  Co- 
nner, at  his  election.    2  Dy.  188.  pi.  11. 

IOl  After  issue  joined,  the  king  died,  and 
a  pfecept  was  made  to  the  shorifl^  without 
writ  or  teste  of  the  chief  justice,  to  re-attach 
the  defendant,  and  a  habeas  corpus  against 
the  jory,  and  holden  good  in  B.  R.  2  Dy. 
na  pi.  78. 

IL  Tha  high  sheriff  may  return  the  jury, 
the  uodsr  SMriff  being  both  attorney  and 
bail  for  the  defendant  Rex  v,  Burridgey  8 
Mod.  247. 

12,  A  venire  fadas  cum  prooiso  is  not 
frantable  to  the  defendant  but  where  he  is 
sctor,  or  there  are  laches  or  default  in  the 
plaintiff;  yet  one  laches  suffices  for  the 
whole  suit ;  bat  if  after  defendant  has  sued 
then  out,  the  plaintiff  sue  out  a  venire  fa* 
ciss,whi^  is  served,  and  not  defendant's,  he 
diall  not  bare  a  habeas  eorpora  cum  nisi  prius 
ems  proviso  without  fresh  laches,  since  none 
U  all  appears  on  the  record.  2  Dy.  215.  pi. 
5L 

13.  In  attaint,  the  grand  junr  were  re- 
turaed  smDmoned  by  the  sheriff,  who  was 


related  to  one  of  the  petit  jury,  but  the  sum- 
mons distress  and  tales  wero  returned  by  a 
neiiP sheriff :  the  grand  jury  being  quashed, 
the  tales  were  quashed  also.  1  Dy.  78.  pi. 
41. 

14  The  title  of  the  panel  was  of  ten 
talesmen,  when  in  fact  eleven  talesmen  had 
been  added ;  but  after  verdict,  it  was  held 
that  the  title  was  the  misprision  of  the  she- 
riff, and  it  could  not  be  taken  that  the  jus- 
tices granted  a  tales  only  of  ten,  and  that  the 
misprision  of  the  sherin  might  be  amended 
and  »*ten'*  put  out  of  the  title.  Denbawd^s 
case,  10  Co.  102  b. 

XL  Of  swKAEiiio  tbk  juat. 
If  the  jurors  come  out  of  two  countiei, 
they  must  be  sworn  first  one  of  one  county, 
then  another  of  another,  or  it  is  error. 
Awm,  Hob.  330. 

XII.  Or  WITBDRAWINO  A  JUSOB. 

1.  A  juror  being  ill  may  be  discharged, 
and  another  sworn  by  consent.  J^rj/o  v. 
Tynioi/,  Palm.  411. 

2.  Jurors  having  lain  all  night,  and  not 
agreeing,  one  of  them  by  consent  Was  with- 
drawn. MouHn  V.  Sir  O,  DaUison,  Cro.  Car. 
484. 

3.  Juror  cannot  be  withdrawn  in  an  as- 
siie.    1  Mod.  123. 

4.  A  juror  cannot  be  withdrawn  in  capi- 
tal cases,  though  with  consent  of  parties ; 
otherwise,  in  all  other  cases.  Rex  v.  Par^ 
kins.  Holt,  403.    Contra,  T.  Raym.  84. 

XIII.  Or  DISCBAEOINQ  TBK  JVXT. 

1.  The  jury  will  be  discharged  where  on 
a  cause  being  called  on  neither  party  ap- 
pears.   Smith  V.  Whistler,  C.  T.  Hardw.  305. 

2.  Upon  the  distringas  in  attaint  the  she- 
riff  impanelled  the  jury,  but  did  not  return 
them  till  the  essoin-day  of  the  return  next 
following  that  of  the  writ ;  and  though  both 
parties  requested  the  court  to  take  them, 
the  jury  were  discharged  and  the  sheriff 
amerced.    2  Dy.  198.  pi.  52. 

3.  If  the  jory  is  discharged  at  the  assises 
for  a  view,  there  is  no  need  of  a  eemre  facias 
de  novo,    Afum,  Com.  248. 

XIV.  What  matters  oomx  within  tbi  rao- 

VINCS  or  THX  JUST. 

1.  It  is  the  office  of  a  jury  to  inquire  of 
matters  of  fact,  and  not  of  matters  of  law. 
Tnonsend's  case,  Plow.  114. 231. 259. 496. 

2.  It  is  with  the  jury  to  find  whether  the 
money  brought  into  court  be  sufficient  or 
insu^cient  to  cover  the  plain tififs  demand. 
Con^fM  V.  AUm,  C.  T.  Hardw.  260. 

3.  It  shall  be  left  to  a  jory  to  determine 
merely  from  circumstances,  without  any  po- 
sitive proof,  whether  the  witnesses  to  a  will 
(being  all  dead)  set  their  names  in  the  pre- 
sence of  the  testator.  Hands  v.  Jomxo,  Com. 
531. 
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4.  The  qoMtion  of  what  ii  reasonable, 
and  what  anreasonable,  ia  a  question  of  law 
for  the  court,  and  not  of  fact  for  the  Jtiry. 
CaUeraU  v.  Mankall,  1  Mod.  70. 

5.  Whether  a  deed  was  in  fact  executed, 
shall  be  determined  by  the  jury.  .Jonet  v. 
Eitol,  7  Mod.  456. 

6.  No  evidence  can  be  gWen  to  a  jury  of 
what  is  law :  the  jury,  and  not  the  jnd^, 
resoWe  and  find  what  the  fact  is.  BuihSVt 
case,  Vaugh.  144 

7.*  The  jury  must  take  the  law 
[  *85T  ]  from  the  judge,  unless  they  are 
satisSed  he  is  wrong.    1   Saund. 
132.  6.  n.  [it]. 

8.  To  put  a  matter  of  law  in  issue  to  a 
jury  is  void.    11  Mod.  46. 

9.  If  a  statute  create  an  offence  without 
saying  how  it  shall  be  tried,  it  shall  be  tried 
by  a  jury.    Rex  v.  Sturney,  7  Mod.  99. 

XV.  Duty  or  trb  just  in  hespeot  of  their 

GIVING  ▲  YKSDICT. 

1.  The  jury  ought  not  to  meddle  with  mat- 
ter not  in  issue.  v.  Pepy*  1  Leon.  67. 

2.  They  ought  to  give  a  positive  verdict. 
Jenk.  933. 

3.  Where  the  jury  find  more  than  they 
ought,  yet  the  plaintiff  shall  have  judgment 
in  the  action ;  but  if  a  declaration  state  that 
the  plaintiff  was  possessed  of  a  term  of  years 
in  a  house,  and  demised  the  same  to  the 
defendant  for  seven  years,  and  issue  be 
joined  on  the  plea  of  non  demUit  modo  et 
jomuk,  and  the  jury  find  that  the  plaintiff 
was  possessed  of  the  house,  and  demised  the 
house  to  the  defendant  for  seven  years, 
exoept  that  part  called  the  New  House^  and 
which  said  New  House  was  let  to  him  as 
tenant  at  will,  such  finding  will  not  support 
the  declaration.  Cudlip  v.  Kundal,  4  Mod.  10. 

4.  The  jurors  of  an  inferior  court,  if  they 
cannot  agree  in  their  verdict,  must,  like  the 

i'urors  of  a  superior  court,  withdraw,  and  be 
Eept  without  meat,  drink,  fire,  and  candle, 
until  they  agree.  Wright  v.  Crump^  7  Mod.  1. 

5.  In  case  of  lifb  and  member,  if  the  jury 
cannot  agree  before  the  judges  of  assizes  de- 
part, they  are  to  be  drawn  afler  them  in 
carts.    Hex  v.  Ledgin^hamj  1  Vent  97. 

6.  The  jury  may  give  a  verdict  contrary 
to  the  witnesses.    Flow.  8. 

7.  The  jury  may  have  evidence  from  their 
own  personal  knowledge.  Bu»heir»  case, 
Vaugh.  147.  Holt,  404. 

8.  The  jurors  ought  to  acquaint  the  court 
that  they  pan  give  evidence  before  they  are 
sworn,    ilnon.  Salk.  405. 

9.  A  juror  who  knows  anv  Act  in  the 
cause,  ought  to  be  sworn,  and  deliver  it  on 
oath  as  a  witness.    7  Mod.  2  Holt,  404. 

10.  The  jury  are  not  bound  by  a  determi> 
nation  of  the  House  of  Commons,  nor  by  any 
law  in  tiw  world  but  their  own  consciences. 
KendaU  v.  Jokn,  Fort.  117. 

11.    Jurors  once   impanelled  cannot   be 


disehaifed  until  they  have  given  tbsir  v«r. 
diet.     Wright  v.  Crump^  7  Mod.  2. 

12.  Jurors  having  once  given  their  verdict, 
although  it  be  imperfect,  shall  not  be  sworn 
again  on  the  same  issue,  unless  in  ease  of 
assize.    Cro.  Jac.  210. 

13.  If  the  jury  find  the  n&atter  of  fact  at 
large,  and  further  conclude  against  law,  ths 
verdict  finding  the  matter  of  fact  is  good, 
and  the  conclusion  void.  TbionseniTs  case* 
Plow.  114.  - 

14.  The  jury  finding  an  indenture  of  bar- 
gain  and  sale  verbatim^  may  find  another 
joint  consideration  for  it  which  is  not  ex- 
pressed in  the  indenture.  2  Dy.  146.  pi  69. 

15.  They  may  find  the  treason  at  another 
time  than  m  the  indictment.    J.  Kelv.  16. 

16.  After  a  privy  verdict  given,  the  jarj 
remain  in  the  custody  of  the  bailiff  until  it  is 
pronounced  openly  in  court.  Saunder$  v. 
Freeman,  Plow.  212. 

17.  Afier  privy  verdict,  the  jury  may  eat 
and  drink  at  their  own  expense  until,  dtc 
S.  C.  Plow.  211. 

18.  The  jury  can  never  find  ignoramiM 
upon  a  trial.    nushelVa  case,  VaugL  154. 

XVI.  What  mibconouct  or  a  jury  avoids 

A  VERDICT. 

1.  A  verdict  was  set  aside  where  the  jury 
cast  lots  how  they  should  give  it.  PhiUipa 
V.  Fowler,  Com.  525.    2  Lev.  140.  205. 

2.  Such  conduct  was  held  to  be  a  great 
misdemeanor  in  the  jury.  S.  C.  Com.  527. 
note  2. 

3.  A  new  trial  was  granted,  because  the 
jury  had  given  their  verdict  by  cross  or  pile. 
Fry  T.  Ward,  T.  Jones,  83. 

4.  Desiring  a  juror  to  appear  is  no  causa 
to  set  aside  the  verdict.  Hale  v.  Cote,  Stra. 
643. 

5.  The  oourt  set  aside  the  verdict,  because 
one  of  the  jurymen  was  not  returned  on  the 
niti  priua  panel,  but  answered  to  the  name 
of  a  person  who  was.  Norman  v.  BeanunU^ 
Willes,  484. 

6.*  But  where  one  of  the  jurors,  [  *868  ] 
whose  Christian  name  was  Harry, 
was  named  Henry  in  the  vemre  habeas  cor^ 
pora  and  the  poelea,  the  court  refused  to  set 
aside  the  verdict  given  by  him  and  eleven 
other  jurymen  properly  named.  Wray  v. 
Thorn,  Willes,  488. 

7.  If  the  jurors  receive  evidence  after 
they  depart  mm  the  bar,  though  the  wit- 
nesses be  the  same,  and  the  evidence  the 
same,  it  is  sufiicient  to  quash  the  verdict. 
Palm.  411.  2  Ro.  262.  Goodman  v.  Gather. 
ingUm^  I  Sid.  235.  PhUlipo  v.  Fowler^  Com. 
527. 

8.  If  the  jury  eat  and  drink,  but  not  at  the 
charge  of  htm  for  whom  their  verdict  is,  it 
shall  not  be  set  aside  for  that  cause.  Anom, 
12.  Mod.  250.  1  Dy.  37.  pL  45.    Id.  55.  pi.  8; 

XVIL   Rrlativb   to    thr    UARiLrrues   or 

JUaVHRN. 

1.  Where  the  judges  conceive  the  jury  have 
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bean  unlawfiillj  dealt  with  to  gvn  their  ver- 
dict, or  if  they  eet  and  drink  at  their  own  or 
either  party^a  ezpenae,  they  are  fineable. 
BHa&efft  ease,  Yao^b.  153.    1  Dy.  55.  pL  a 

2.  Jorora  are  fixwable  fer  haTingr  sweet- 
ineats  abomt  them,  though  not  given  tiiem 
by  either  party,  and  though  they  have  not 
eaten  any.    Ragen  v.  Shniuij  Palm.  380. 

3.  The  jnry  was  fined  for  drinking  be- 
twecn  the  time  of  their  agreeing  in  the  ver- 
dict and  giving  it  into  court.  1  Dy.  37. 
pL45. 

4  Jnrara  were  severally  fined  and  im- 
prisaDed  for  giving  their  verdict  in  an  appeal 
of  murder  by  mal-picactice,  contrary  to  preg- 
nant evidence  and  the  direction  of  the  court 
Ifefs  Y.  Bmn$,  Cra.  Eliz.  779.  i3nipionV 
case,  T.  Raym.  98. 134 

5.  A  juror  was  fined  in  bank,  who  at  the 
assiaes  havin|r  eaten,  would  not  agree, 
thoogh  on  bein^  sent  back  he  afterwards  did 
apse,  and  the  verdict  allowed.    3  Dy.  318. 

&  A  juror  kept  his  feUows  a  day  and  a 
aigiit  wtChoat  any  reason  or  assenting,  and 
tberefere  sent  to  the  JFIeet  ButkeWa  caae, 
Vaogfa.  151. 

7.  It  is  a  ouademeanor  punishable  in  a  jnror 
eballenged  to  speak  with  the  rest,  after  their 
departure  from  the  bar.  Par1u*$  case,  2 
Ro.85. 

8.  A  jury  was  never  punished  upon  an  in- 
ftrmation,  either  in  law  or  the  Star  Chamber, 
fiv  finding  an  untrue  verdict,  unless  embra* 
eery,  subornation,  or  'the  like,  were  joined. 
AisUt$  case,  Vaugb.  152. 

9.  Although  a  jury  find  contrary  to  evip 
deaoe,  yet  they  are  not  fineable,  but  an 
attaint  only  lies  against  them.  ButMl*$ 
caae,  Vaagfa.  144  to  149.  GnaneU  v.  Bur- 
iBsU.  Com.  81. 

10.  Neitlier  are  they  fineaUs  where  an 
attaint  doea  not  lie.    BuikiW§  case,  Vaugb. 

11.  An  action  liee  not  against  a  juryman 
ft*  a  Bialieiooa  indictment  or  presentment. 
StamhaU  t.  Ahm/Z,  Comb.  116. 

12.  Issues  of  Jurors  wiU  be  saved  if  there 
ia  a  lessonaUe  excuse  for  their  non-attond- 
anee.    AnmL  1  Ra  174 

13.  Wbaa  mo  many  are  challenged  that 
tbere  is  not  a  full  jury,  those  who  make  de- 
salt will  kioe  their  issues :  but  not  if  jurors 
aie  drawn  by  consent  after  a  full  jury  has 
appeared.     CWarAnse  v. ,  1  Ro.  13. 

14  The  court  will  not  now  receive  the 
•fidavit  of  n  juror  reepeetiug  the  misconduct 
fjftlmtmiauu    Wiiles,  487,  n.  (a). 

15.  The  ooort  wiU  not  take  notice  of  the 
yppoduct  of  jurors  in  pats  upon  affidavits 
merely,  unless  it  is  endorsed  on  the  potUa, 
^MiBMa  T.  CoOmf^gten,  1  Sid.  235. 

JUSTICE  OF  THE  PEACE. 

L  Wbo  hat  tt  A  JuanoK  of  tbs  riACif 
p.  859. 


II.  RiLATITS  TO  TBUE  RAXK  OF  OiFICI,  p, 

859. 

III.  In  what  cAsn  ioanoxs  of  tri  fiaok 

HAVK  JURI80ICTI0N ;  AND  BOW  TBST 

SHOULD  Bxaacm  thcu  powbil  pw 
859. 
IV.  When  ran  bats    not    jciauDioTKMi, 

p.  860. 
V.  How  far  iheia  JuaianiCTioH  BrraiaM, 
p.  860. 
VI.  Whkn  thbt  arb  fvncti  officio,  pb  861. 
VII.*     Whkrb  they  aeb  iimE- 

PEETBD,  p.  861.  [  •8511  ] 

VIII.  If  the  pbeson  buhhonbd  do* 

not  attend,  p.  861. 

IX.  How  to  peoceeo  on  oeantino  a  wae- 

eant,  p.  861. 

X.  SelaTIVE  to  THEXE  EESPONSIBtLmr,  CIVIL- 
LT,  p.  661. 
XI.  Relative  TO  TREiE  EBSPONiiBiLmr,  CEiHi- 

NALLY  ; — 

(a)  When  UabU  to  on  information^  p.  869. 

(b^  When  not,  p.  863. 

(c)  WkenliabUtoaJine^p,8$i. 

I.  Who  may  be  a  jDstice  of  the  peaoe. 

*  1.  No  brewer,  vintner,  innkeeper,  distiller, 
iLc  shall  act  as  a  justice  of  the  peace.  7 
Mod.  333.  n. 

2.  A  mayor  is  not  a  justice  of  the  peace 
without  a  particular  nant  in  the  charter. 
Rex  V.  Langley^  2  Ld.  Raym.  1030. 

3.  One  cannot  be  a  justice  of  the  peace  by 
prescription.    4  Leon.  149. 

II.  Kblatiyb  to  their  name  of  office. 

**  ComervaUnreo  paeit"  is  a  good  name  for 
justices  of  peace.  Rex  v.  Bonnet^  11  Mod. 
141. 

III.  In  what  cases  justices  of  the  feace 

HAVE    JITRISDICnON  ;     AND    ROW    THBT 
SHOULD  EXERCISE  THEIR  POWER. 

1.  Justices  of  peace  have  authority  over 
ofiences  mentioned  in  their  commission ;  li- 
bels, conspiracies,  fi-auds,  and  nuisances. 
Ua?.  V.  Varrtf^on,  1  Salk.  406.  n.  1  Lev.  99. 

3.  Justices  of  the  peace  have  power  by  the 
general  words  of  their  commission  to  hear 
and  determine  offences  upon  any  statute 
which  concerns  the  peace.    4  Mod.  51.  Holt. 

405,  ^^ 

3.  But  they  have  no  jurisdiction  in  sessions 
to  punish  an  offence  created  by  any  statute 
not  being  against  the  peace,  unless  they  are 
named.  Rex  v.  Claugh^  5  Mod.  149.  Rex 
V.  Jamee^  3  Stra.  1356.  Rex  v.  Buggo^  4 
Mod.  379.    iZex  V.  iiZsqp,  4  Mod.  50.   ISalk. 

406.  n. 

4.  Ofibnces  against  the  sUtute  of  33  Elis. 
c.  1.  ibr  not  coming  to  church,  may  be  in- 
quired of  by  justices  in  their  sessions.  Rex 
V.  Sparheo^  3  Mod.  79. 

5.  Justices  of  the  peace  mav  inquire  of 
murder,  because  it  is  a  felony.  1  Dy.  69.  pi. 
39. 

6.  Their  jurisdiction  extends  to  the  wages 
of  no  other  servants  but  those  employed  in 
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hoibandrj;  yet  if  they  order  wages  to  be 
paid  general^,  the  court  will  intend  it  was 
for  husbandry,  and  admit  of  no  collateral 

Sroof  to  the  contrary.    Reg.  v.  Wootton^  10 
f  od.  6a    Rex  V.  Soane,  Andr.  73. 

7.  Justices  could  not  formerly  make  an  or- 
der on  5  Eliz.  c.  4.  to  pay  senrant*s  wages  on 
the  oath  of  the  servant,  but  by  the  20  6.  2. 
c.  19.  the  justices  are  empowered,  in  the  cases 
within  the  act,  to  examine  the  servant  upon 
oath,  and  make  an  order  therein  for  the  pay- 
ment  of  wages ;  and  by  31  6.  2.  c.  11.  s.  j., 
this  power  is  extended  to  the  cases  of  all 
servants  in  husbandry,  though  hired  for  less 
time  than  a  year.  Rex  v.  C«al,  11  Mod.  266, 
267.  n. 

8.  A  justice  of  the  peace  may  inquire  into 
and  hear  barratry  without  a  commission  of 
oyer  and  terminer.    2  Saund.  308. 

9.  A  justice  of  the  peace  may  bind  over  to 
his  good  behaviour  any  person  who  behaves 
contemptuously  to  him  while  in  the  due  exe. 
cution  of  his  cmce^  end  may  commit  l^im  un- 
til he  find  sureties  for  the  same.  Rex  v. 
Riurere,  7  Mod.  29. 

10.  Justices  have  no  power  to  award  giv- 
ing security  for  the  performance  of  their  or- 
ders, until  such  time  as  their  orders  have 
been  contemned.    Rex  v.  JUtZet,  10  Mod.  27 1. 

11.  A  justice  may  take  money  to  lie  in  de- 
ponto  for  the  securitv  of  the  peace.  Moy$et 
y.  OruVt  Cro.  Car.  446w 

12.  Justices  of  the  peace  may  make  a  spe- 
cial warrant  to  constables,  dec  to  have  the 
bodies  of  parties  who  are  to  take  the  oath  ac- 
cording to  the  statute  7  Jac.  c.  6.  before  them. 
12  Co.  130. 

13.  A  magistrate  may  out  of  sessions  issue 
a  warrant  to  apprehend  a  person  charged  on 
oath  with  the  publication  of  a  libeL  1  Saund. 
132  6.n.[Jp]. 

14*.  A  justice  that  has  power  to 
[  *80O  ]  set  a  fine,  has  power  to  baU.  Anon, 
11  Mod.  52. 

15.  The  justices  may  discharge  poor  pri- 
soners  against  all  creditors  to  whom  notice  is 
given ;  but  where  a  creditor  is  lefl  out  of  the 
ust,  he  is  not  discharged  a^nst  him  though 
notice  be  given.    Aium.  Skin.  116. 

16.  The  justices  in  sessions  have  discre- 
tionary power  of  suppressing  ale-houses  with- 
out showing  any  cause  or  misdemeanor.  Rex 
y.  HarrU^  2  Ld.  Raym.  1303. 

17.  A  justice  of  the  peace  has  power  to 
commit  idle  and  disorderly  persons  to  hard 
labour,  and  he  is  judge  who  are  lewd  persons. 
Rex  V.  Talbot,  11  Mod.  415.  Ciaxton't  case, 
12  Mod.  566.    Holt,  406. 

18.  The  merely  being  found  in  a  disorder- 
ly house,  is  not  a  sufficient  reason  to  assign 
for  requiring  sureties  for  the  good  behaviour, 
but  no  reason  need  have  been  assigned. 
ClaxUm'o  case,  Holt,  406, 407.  12  Mod.  566. 

19.  A  justice  of  the  peace  may  take  exa- 
mination of  criminals  by  virtue  of  his  office. 
Rex  y.  Paine,  5  Mod.  164. 


20.  Justioee  of  the  peace  may  appoint  oyer- 
seers  after  the  time  mentioned  in  43  Eliz.  e. 
2.  is  expired.    Rex  y>  Sparrow,  7  Mod.  393. 

21.  He  may  commit  without  oath,  but  it 
is  not  prudent  so  to  do.  IZf x  v.  Patn,  Holt,  295. 

22.  A  justice  of  peace  can  by  word  of 
mouth  command  one  in  his  presence  to  take 
another,  and  keep  him  to  be  examined  the 
next  day.    Mo.  408. 

23.  Where  an  authority  is  given  to  justices 
of  peace,  it  must  be  exactly  pursued.  Jnka» 
bitante  of  ChUtintton  v.  Penhurot^  Salk.  475. 

24  A  want  of  authority  to  commit  to  pri- 
son is  not  to  be  intended  in  a  justice  of  the 
peace,  but  the  authority  of  a  justice  of  the 
peace  to  convict  must  be  shovm.  Rex  y* 
OoodaU,  Say,  129, 130. 

25.  Justices  of  peace  may  supersede  their 
own  order  quia  impromde  enumovit.  Porttftee 
ofPanerao  and  Rumbald  in  Suooex,  Stra.  6. 

26.  Justice  of  peace  may  appoint  a  sessioQ 
without  a  precept,  but  people  are  not  compel, 
lable  to  appear  at  it  Rex  v,  Botlj^s,  ifo^  of 
JjpneteA,  2  Ld.  Raym.  1238. 

27.  Justices  of  gaol  delivery  who  have  re- 
spited a  prisoner,  may  in  vacation,  afler  wi- 
joumment  of  the  sessions,  make  order  for 
fbrther  respite  by  the  custom  of  the  realm., 
2  Dy.  205.  pi.  5. 

28.  Afler  commitment  in  defiiult  of  die* 
tress,  they  cannot  discharge  on  paying  the 
penalty.    Rex  y.  Chreen,  Gilb.  232. 

29.  A  justice  cannot  detain  a  suspected 
person  in  prison  but  a  convenient  time  for 
his  examination,  which  is  three  days,  and  he 
ought  not  to  keep  him  in  his  house,  bnt  to 
send  him  to  the  common  gaoL  Seavago  y. 
Ibteham,  Cro.  Eliz.  830. 

30.  By  the  statute  of  13  Hen.  4.  c  7.  jus- 
tices of  the  peace  cannot  impose  a  fine  upon 
rioters,  without  the  sheriff  join  in  it.  Rox 
y.  Tenmeot  and  othere,  T.  Raym.  386. 

31.  Justices  of  peace  cannot  command  the 
sheriff  but  where  they  have  spedal  power. 
Rex  y.  Wyatt,  2  Ld.  Raym.  1192. 

32.  A  justice  of  peace  cannot  grant  a  war- 
rant to  search  for  goods  on  a  claim  of  right  to 
them  by  the  party  requiring  the  warrant. 
Anon.  7  Mod.  99. 

33.  He  cannot  commit  one  fiir  making  a 
contract  a^punst  law.    Anon.  2  Leon.  210. 

34.  Justices  cannot  indict  and  tiT  the  same 
day*    Rex  y.  Lamfeme^  W.  Jo.  379. 

IV.  When  thxy  havz  mot  juaisDicnoR. 

1.  Justices  of  peace  have  nothing  to  do 
with  contracts,  and  their  orders  in  respect  of 
them  are  void.    Probe*»  case,  T.  Raym.  433. 

2.  Where  property  is  in  question,  the  jus- 
tioes  of  peace  have  no  jurisdiction.  Rex  y. 
BumaU  3  Salk.  217. 

3.  They  have  no  jurisdiction  upon  the  eta- 
tute  of  usury.    Rex  v.  Smitik,  Salk.  680. 

4.  An  indictment  for  Ibrgefy  lies  not  before 
justices  of  the  peace.  Rex  v.  Ynrington,  1 
Salk.  406. 
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V*  How  9AM  'ffHUA  JQ&UDlCfnUII  BXTUUM* 

1.  Jaitioeacuiiiotooinpelaiiyto 
[  *861  ]  anter*  intoareoogniBUioe,  nor  oui 
they  nae  mnj  eoereive  power  out 
cf  tbe  eonnty.    Cro.  Car.  913. 

SL  If  the  chmrtBr  afa  city  givo  to  the  jm- 
tiew  eieloaiTe  jnriidietioii,  toe  iostioes  for 
the  countj  caniiot  interfere.  7U6ol  t.  Hh^ 
lk,7Mod.396. 

3.  Jnstioeeofthe  peace  Ibr  the  ooonty  may 
do  an  act  when  it  is  nid  it  shall  be  done  by 
those  of  the  diiisioa  in  an  act  of  parliament 
Java,  la  Mod.  546. 

4  Where  two  jostioes  have  power  to  do 
an  act,  the  seanoDs  may  do  it,  miless  where 
an  appeal  is  directed.  Res  Y,Jbthab,tf  Bough- 
trn^  1  Ld.  Raym.  436. 

S.  Justices  of  o^r  and  terminer  cannot 
hold  plea,  bot  of  mdictments  taken  before 
tfMBsdfes;  bat  the  justices  od  plaeiia  te- 
•snd.  sittinr  by  patent  may.  Rex  v.  Leaver^ 

&  A  jnstioe  of  the  peace  for  a  boroogh 
caonoC  commit  a  person  to  the  coonty  gaoL 
Mes  ▼.  Bigmmen^  7  Mod.  321. 

7.  Where  a  city  has  jostices  with  an  ex. 
dasife  danae,  the  justices  of  the  coonty  can- 
not  act  in  matters  of  excise.  Teibot  ▼.  Hub- 
ile.8tn.1154 

8L  Jostices  of  the  peace  cannot  delegate 
thsir  aothority,  and  therefore  an  indictment 
iirnot  prodacing  parish-books  of  rates  before 
OBftaia  jastiees,  appointed  by  the  rest  to  ex- 
and  make  order  thereon,  will  not^ie. 
6  Mod.  87.    Holt,  341. 


T,8t. 


VIL  Wbzex  tbkt  aex  umusriD. 

Where  all  the  justices  of  a  town  are  con- 
enned  in  a  force,  and  will  not  inquire  of  it, 
the  next  justices  of  the  county  shaJL  dUvv, 
fiw^  Holt,  407. 

vill.  b  rati  nMmm  soiocoif bd  do  mot  at- 


VI.  Wrui  tbkt  amm  vuifcn  ovficio. 

The  acts  of  a  late  justice  are  good  tilla 
eommission  is  pal 
Mm  Mo.  186. 


1.  A  jastioe  of  the  peace  is  not  bound  to 
mr  witnesses  on  behalf  of  the  party  accused, 
aalsas  he,  being  summoned,  shall  attend  in 
psnon.  The  King  y.Neal,C.T,Hjudw,  1X2, 
^  Altar  summons,  justices  may  proceed 
toconfiction  without  appearance,  but  they 
enmot  by  warrant  compel  the  party  to  ap- 
psu,  if  such  a  power  Jbe  not  giren  them  by 
aspress  words  in  the  statute ;  this  being  a 
power  that  cannot  be  given  by  implication, 
aalesB  where  it  is  absolutely  necessary  to  the 
doing  of  justice.  Reg.  ▼.  SSmaMn,  10  Mod. 
34&381.    Ih.250. 

EL  How  io  nooBsn  oh  aMAamm  a  wab- 


1.  A  justice  of  peace  ought  not  to  grant  a 
wimntihr  taking  up  a  parson  for  non-pay- 


ment of  wages  without  oath;  but  in  snah 
case  the  party  ought  to  be  summoned  and 
convicted.    Rex  v.  iSbaae,  Andr.  97S. 

2.  A  justice  of  peace  may  direct  warrants 
to  any  one  to  execute,  though  not  an  officer. 
Rex  V.  Kendol,  5  Mod.  81.    1  Ld.  Raym.  66. 

aa 

3.  A  warrant  directed  to  a  constable  in 
one  parish  to  execute  in  another,  is  good.  & 
C.  5  Mod.  81. 

4.  A  commitment  by  him  for  a  contempt 
must  be  by  a  warrant  in  writing.  3  Saund. 
182  a.  n.  [a], 

X.    RB.ATITX    TO    TUBE    BIBPONBlBILrnr,    CI- 

▼ILLT. 

1.  A  justice  of  peace  is  a  trespasser  if  he 
proceed  irregularly  in  his  office,  vix.  by  send- 
mg  a  warrant  to  take  a  folon  without  oath 
made  of  the  felony  committed.  Crump  ▼. 
Rdlfrrd,  4  Mod.  3^. 

3.  Trespass  and  folse  imprisonment  lie 
against  a  justice  for  committmg  upon  a  con- 
viction for  destroying  Ifame,  where  there  was 
no  attempt  to  distrain  first.  HiU  v.  Batemmm^ 
Stra.  710. 

3.  If  a  justice  of  the  peace  command  one 
to  prefer  an  indictment  against  a  man  sus- 
pected of  felony,  he  is  not  chargeable  in  con- 
spiracy.    Ma  6. 

4.  A  defendant  justifying  as  a  justice  of 
the  peace  is  not  compellable  to  show  his  com- 
mission.   Chute  v.  Aiport^  1  Sid.  311. 

'  5.  To  entitle  a  justice  of  peace  to  costs  on 
an  action  brought  against  him,  it  ought  to 
be  suggested  on  record  that  he  was  a  justice 
of  the  peace.  Detemsh  v.  Barton,  W.  Kely, 
187. 

XL*  RxLATivs  TO  TBsm  anpoifsi-  [  *862  ] 

BIUTT  OBIMINALLT  ;-* 

(a)  When  HabiU  to  an  infirnuUion, 

1.  The  committing  a  pauper  to  the  house 
of  correction  without  any  previous  summons, 
or  any  oath  made  of  his  return  after  removal, 
is  contrary  to  natural  justice,  and  is  therefore 
a  ground  for  an  information  against  the  jus- 
tices.   Jtfir  V.  jfagsU,  C.  T.  Hardw.  124. 

2.  If  a  Justice  convicts  without  summons, 
there  shall  go  an  informaUon.  Rex  v.  AUing- 
ton,  1  Stra.  678. 

3.  An  information  ties  against  a  justice  for 
sending  one  to  the  house  of  correction  with- 
out cause,    itejp  V.  Ofccy,  8  Mod.  45, 46. 

4  The  court  will  grant  an  information 
against  a  justice  of  the  peace  for  adding  an- 
other justice's  name  to  an  order  of  removal. 
Rex  V.  Howard,  7  Mod.  307. 

5.  A  justice,  without  whom  the  sessions 
cannot  be  held,  is  liable  to  an  information  for 
a  voluntary  absence.    Rex  v.  For,  Stra.  21. 

6.  Leave  was  given  to  file  an  information 
against  a  justice  of  the  peace  for  discharging 
a  prisoner  upon  bail  clearly  insufficient.  Rex 
V.  Lediard,  Say.  243. 

7.  An  infbrmation  lies  against  justices  of 
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the  peaM  Ibr  raflinnif  to  fiaeiiM  hnigaw% 
except  on  the  payment  of  10«.  fhr  each  li. 
cense,  althoach  mich  fines  had  been  taken  in 
the  place  on  the  same  occasion  for  twenty-fiTC 
vears,  was  on  the  present  occasion  sanctioned 
by  the  approbation  of  the  members  of  the  cor- 
poration, and  the  money  thus  raised  applied 
to  poblic  porposes.  Rex  ▼.  Seymour^  7  Mod. 
362. 

8.  So,  for  improperly  refusing  to  license  a 
number  of  publicJioases.  Rex  ▼•  Ju$tiees  of 
Nottingham,  Say.  217. 

9.  For  disobedience  to  a  numdamuB,  Rex 
▼.Cor6ett,Say.267. 

(b)  When  not. 

1.  An  inlbrmation  ibr  refhsing  to  grant  a 
warrant  was  denied,  and  the  prosecutor  or- 
dered  to  pay  costs.  Rex  t.  mchalU^  8  Mod. 
337. 

2.  In  judicial  acts  by  the  justices,  all  things 
shall  be  intended  regular  till  the  contrary  ap- 
pear ;  but  alitor  of  ministerial  acts,  for  there 
all  must  appear  to  be  right.  Rex  t.  Vena- 
bleo^  8  Mod.  37& 

3.  The  court  will  not  give  leave  to  file  an 
inibrmation  against  a  justice  of  the  peace, 
unless  he  have  acted  from  a  corrupt  or  par- 
tial motive.  Rex  v*  Jueticee  of  ike  Corpora' 
<tonq^l2ye,  Say.  26. 

(c)  Whenliatietoajine. 

Justices  shall  not  he  fined  under  Id  H.  4. 
c.  7.  without  having  had  notice  of  the  riot  2 
Dy.  210.  pL  25. 

KING. 

I.  Of  THE  KINOES  NAMB  AND  TITLB,  p.  863. 
IL   Of  THB  king's  KLDBST  SON,  p.  863. 

III.  Of  the  kino's  winow,  p.  863. 
IV.  Of  the  palace  and  verge,  p.  863. 
V.  Relative  to  the  continuance  of  the 

KINGLT  DioNmr,  p.  863. 
VI.  Effect  of  a  ddcknt  of  the  ckown,  p. 

863. 
VII,  ESftect  of  the  king*8  demise,  p.  863. 

VIII.  RbSPECTINO   the    king's    PKBROGATIVSt 

jurisdiction,  power,  and  DUTY  ;— 

(a)  Generally,  p.  864. 

(b)  In  relatUm  to  hie  courte  ofjuetiee, 

p.  864. 

(c)  /n  relation  to  hie  eeeleeiaetieal  ju- 

risdietion,  p.  864. 

(d)  In  relation  to  hie  eubjeete,  p.  864 

(e)  In  relation  to  hie  cdoniee  and  eon* 

quered  eouniriee,  p.  864. 

(f)  In  relation  to  tAe  entireneee  of  hie 

nature,  p.  864. 

(g)  In  relation  to  preeeriptione  by  Mm, 

p.  864. 
(h)  How  affected  by  a  etatute,  p.  865. 
(i)  How  affected  lly  a  euelom,  p.  865. 
( j)  What  thinge  belong  to  him  by  inr« 
tue  of  hie  prerogative,  p.  B6S» 
[    •SeS   ]  (k)*  h  relation  to  grante  by  the 
kingf^ 


1.  What  and  how  he  may  grant, 

p.  866. 

2.  What  he  cannot  grant,  p.  865. 
(1)  •&  relation  to  gifte  or  grante  to 

the  king,  p,B66. 
(m)  iBi  relation  to  nheentatione  by  the 

king,  p.  86& 
(n)  ie  relation  to  diepeneatume,  pav 

done,  and  licensee,  SfC,  grmiUi 

by  him  ;— 

1.  What  are  good,  p.  866. 

2.  What  are  not,  p.  867. 

(o)  In  relation  to  ehargee  and  mfirt" 

gages  uponhie property,  p.  867. 
(p)  In  nlation  to  lande  held  by  the 

king,  p.  867* 
(q)  In  relation  to  *land$  held  of  the 

king,  p.  868.** 
(r)   What  power  the  king  poeoeeeee  in 

other  respects,  p.  868. 
(s)    What  he  cannot  do,  p.  e^. 

IX.  RlSPBCTINO  REMEDIES  AT  LAW  FOR  TBK 

king's  RIGHTS  ; — 

(a)  For  the  recovery  of  hie  debte, 

1.  What  actions  he  may  bring,  p. 

869. 

2.  In  what  court  he  should  sae, 

p.  869. 
a  Of  the  process,  p.  869. 
4  Venue,  p.  869. 
5.  Proceedings  in  such  actions,  p. 

869. 

(b)  Relative  to  the  priority  of  the 

king'e  debte  over  thoee  of  otker 
pereone,  p.  870. 

(c)  What  lande  are  liable  to  hit  e«e- 

ctt<tons,  p.  870. 

(d)  When  and  how  the  land,  SfC,  ia 

dieehargedfrom  the  king^e  debie^ 
p.  871. 

(e)  Where  the  king'^e  title  ie  concerned 

in  any  ieeue,  p.  871. 

X.  Proceedings  against  the  kino,  p^  872. 


1.  Of  the  kino's  name  and  title. 
The  name  of  King  drowns  every  inferior 
name  of  dignity  which  the  king  may  have. 
Plow.  214.  250. 

II.  Of  the  king's  eldest  son. 
The  eldest  son  of  every  king  has  been 
Duke  of  Cornwall.    The  Prince's  case,  8  Co. 
19  b. 

III.  Of  the  king's  widow. 

The  king*s  widow  cannot  marry  without 
the  king's  consent.    2  Leon.  141. 

IV.  Of  TSS  PALACE  AND  VERGE. 

1.  At  common  law,  the  coroner  of  the 
king's  house  has  an  exempt  jurisdiction 
within  the  verge,  and!  the  coroner  for  the 
county  cannot  intermeddle  therein.  Wayte 
V.  Wixee,  4  Co.  45  b. 

S.  The  justtces  of  K.  B^  oyer  and  tar- 


KING. 


863 


niner,  gftol  d«lrrary,  and  of  tbe  peaee,  may 
inquire  of^  haar  and  determine  all  feloniee 
and  mordefs  within  the  Teige.    Id.  ibid. 

V.    RiLATITK 


TO 
KINGLY 


CONTINUANCK  OF 
niGNITT. 


TBI 


1.  Kin^  is  a  name  of  cootiouance,  which 
endoree  as  long  as  tha  people  itself.  HiU 
T.  Onokge,  Plow.  177. 

2.  The  king*  nerer  dies,  bat  bis  death  is 
called  the  demise  of  the  kinff.  Plow.  177. 
234  457. 

3h  He  cannot  avoid  his  ffianU  for  nonage. 
Jeak.  CenU  ttS. 

VJ.  Epfblt  of  a  descsnt  of  thk  caowir. 

1.  If  the  crown  descends  upon  a  person 
attained,  the  attainder  is  tpso  faeto  void. 
How.  238. 244. 

2.  If  the  crown  descends  upon  one  who  is 
seised  to  a  use,  the  use  is  tpso  facto  gone, 
ft>r  the  iuBg  cannot  be  seised  to  a  use.  Plow. 
238.212: 

VIL  Effect  of  tbs  kxho^s  ddubb. 

h  Formeriy  tbe  demise  of  the  king  de- 
termined the  commissions  of  judges,  &c^  and 
diMontinued  all  pleas  of  the  crown ;  bat  this 
a  DOW  provided  for  by  the  legislature.  1 
ABd.44.    2  Show.  425. 

2.  So,  also,  all  originals  not  returned  in 
his  UCetime ;  bat  all  other  writs  stood  good. 
1  And.  45. 

3.  Indictments  do  not  abate  by  his  demise. 

Jenk.205. 

[  •854  ]  VIII.*  RnPKCTiNG  thk  kuco's  fre- 

aOGATIYB,     JURISDICTION, 
roWER,  AND  nuTT ; — 

(a)  Generally, 

J.  Tbe  king  bts  two  jurisdictions;  spi- 
ritoal  and  temporal.  Rex  t.  Oxenden,  Holt 
435. 

2.  The  king  is  the  fountain  of  justice,  and 
that  Rs  well  ecclesiastical  as  cIfII  ;  and  may, 
by  the  aadent  law  of  the  realm,  Tisit,  reform, 
and  eoneet  abuses  in  the  jurisdiction  spirit- 
oaJ.  Wmiward  t.  Fox,  2  Vent  26a  Case 
of  iVsarxet,  Dry.  4. 

3.  Hie  king  can  do  no  wrong.  10  Mod. 
S.  Jenk.  22. 64.  72.  133. 177.  204. 244.  270. 
306.312. 

4.  iViUhnnfcfRpasoccttrrif  r^.  Plow.  243. 
261. 2M.  321.  559. 

5.  Th»t^A!Lpr<trogaAi9art^  quod  nullum 
iempim  oeewrrit  regi,  is  to  be  intended  when 
the  king  has  an  estate  or  interest  certain  and 
permanent,  and  not  when  his  interest  is  spe- 
cialty limited  when  and  how  he  shall  take  it. 
Ba^tervOe'e  ease,  7  Co.  28  a.  1  Leon.  180. 
2  Leon.  50. 

6.  Of  things  transitory  the  king  may  be 
pet  oat  of  possession,  hot  not  of  things  per- 
auaeot,  nor  of  an  inheritance.  Rex  v.  Bp. 
<  ^tsCoa,  Cra  Jae.  54. 
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7.  Tha  king  may  hava  a  port  and  a  toll  in 
it  without  consideration.    Lutw.  [643.] 

8.  In  cases  not  of  prorogative  the  lung's 
rights  are  no  more  favoured  than  those  of  a 
subject    Rex  t.  Annagh,  8  Mod.  8. 

(b)  In  relaHon  to  hie  eotaie  of  jtutiee, 

1.  The  king  iu  his  own  person  cannot 
adjudge  any  case,  either  criminal,  or  betwixt 
party  and  party ;  but  it  ought  to  be  deter- 
mined and  adjudged  in  some  court  of  justice 
according  to  tbe  Taw  and  customs  of  Eng- 
land.   Case  of  Pro&t&i<ioii«,  12  Co.  64 

2.  It  is  not  necessary  to  summon  the  king 
for  matters  in  the  King's  Bench,  for  he  is 
there  always  present.    1  Leon.  325. 

(c)  hi  relationto  his  eedemaetiealjuriediction, 

1.  The  king  without  parliament  may 
make  orders  for  government  of  the  clergy, 
and  may  deprive  them  if  they  disobey.  Me- 
morandttm,  Cro.  Jao.  37. 

2.  The  king  has  prerogative  in  churehes 
newly  founded,  as  well  as  the  old.  Rex  ▼. 
Bp,  of  London^  3  Lev.  378. 

3.  No  canon  ecclesiastical  can  be  made 
without  the  king's  license  and  assent.  HiU 
V.  Cfood,  Vaugh.  329. 

4.  But  if  the  king  and  clergy  make  a  ca- 
non,  it  does  not  bind  laymen  without  their 
assent    Salk.  412. 

(d)  in  relation  to  hie  eubjeete, 

1.  Those  under  the  king's  power  as  king 
of  England  in  another  prince's  dominions, 
are  under  his  laws.  Craw  v.  Rameey,  Vaugh. 
282. 

2.  The  natives  of  any  of  the  king's  fo- 
reign plantations  are  his  majesty's  natural 
subjects,  and  shall  inherit  in  England. 
Vaugh.  286. 278. 

3.  It  is  lawful  for  any  sabject  to  petition 
the  king.     Wrenham'e  case,  Hob.  220. 

4.  The  king  has  a  right  to  the  service  of 
his  sobjects.    Salk.  168. 

5.  .lite  king  shall  have  all  the  lands  of  a 
subject  who,  after  summons,  refuses  to  re- 
turn to  his  allegiance.  Knowlie  v.  Carter,  1 
And.  95,  96. 

(e)  In  relation  to  hie  coloniee  and  conquered 

eountriee. 

1.  The  king  may  grant  a  legislative  power 
in  the  planUtions.    Holt,  332. 

2.  In  conquered  countries,  such  laws  are 
to  take  place  as  the  king  pleases.  Jilankard 
v.  Galdy,  Salk.  412.  666. 

(f )  In  relation  to  the  entirenete  of  hie  nature, 

1.  No  subject  can  Iw  tenant  in  common 
with  him.  Chane,  of  Cambridge  v.  Walgrave, 
Hob.  127. 

2.  If  part  of  a  thing  entire  comes  to  the 
king,  as  by  outlawry,  he  shall  have  the 
whole.    Plow.  243. 3^  324. 

3.  In  case  of  the  king,  a  joint  chose  may 
be  apportioned  where  it  cannot  in  the  casa 
of  a  subject    1  And.  172. 175. 
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(g)  In  rdatian  to  pre$eriptum$  by  him. 

1.  The  king  who  is  penana  taera^  being 
capable  of  tithes  in  pernancy,  is  capable  of 
prescribing  to  be  discharged  from  the  paj' 
ment  of  thooi.  WaUit  w.  Pain,  Com.  654. 
Mo.  486. 

3.  The  king's  patentee,  being  a  lay  person, 
cannot  so  prescribe.     WoIUb  ▼.  Pain^  Com. 

656. 
[  *865  ]      3.*  The  king  is  a  mixed  person, 

and  can  prescribe  to  have  tithes. 
Mo.  486. 

4.  Eyery  prerogatiye  contains  in  itself  a 
prescription.    Plow.  222. 

(h)  How  affected  by  a  tiaiute. 

1.  The  king  cannot  be  divested  of  any  of 
his  prerogatives  by  the  general  words  of  an 
act  of  parliament.  Rex  y.  Armagh,  8  Mod. 
8. 

3.  He  is  not  bound  by  statutes,  unless  ex. 
pressly  named.  Jenk.  Cent  212. 307.  Willis, 
535.    Hob.  146. 

(i)  How  effected  by  a  cuotom. 

1.  A  custom  in  London  that  pawnee  may 
retain  goods  pawned  till  he  is  paid,  dtc,  does 
not  bind  the  king  where  his  goods  are  pawn- 
ed  by  a  stranger,    Plow.  243. 

2.  He  is  not  bound  by  any  custom,  nor  by 
fictions  of  law.    Jenk.  83. 287. 

( j)  fVhat  things  belong  to  him  by  virtue  ofhia 
prerogative. 

1.  AH  fines  for  offences  belong  to  the  king, 
but  may  be  granted.  OroeivctWo  case,  1.  Ld. 
Raym.214.    3  Salk.  265.    2  Vent.  268. 

2.  Where  a  statute  inflicts  a  disability  to 
take  lands,  or  a  pecuniary  penalty  for  a  pub- 
lie  crime,  and  does  not  declare  who  shall 
take,  they  shall  go  to  the  crown.  Thomby 
y.  Fleetwood,  Com.  211.    Stra.  323.  371.  374. 

3.  In  cases  of  things  which  are  nuUiusin 
bonis,  where  no  visible  right  appears,  the  law 
gives  them  to  the  king,  as  derelict  lands, 
treasure-trove,  extra  parochial  tithes,  Slc; 
so,  where  the  right  is  equal  between  the 
king  and  the  subject,  the  kinf^'s  title  has  the 
preference.     Woodward  v.  Fox,  2  Vent.  268. 

4.  Sturgeons  and  whales  are  given  to  the 
king  by  reason  of  his  prerogative.  Plow. 
315. 

5.  Debts  due  to  wife  dvm  tola  are  forfeit- 
able, arid  assignable  to  him  by  the  husband. 
MilM  y.  Williamt,  GUb.  322. 

6.  The  king's  prerogatiye  in  mines  ought 
to  be  measured  by  the  yalue,  and  not  by  the 
quantity  only,  of  the  gold  or  silver  ore  con- 
tained therein.    Plow.  328,  329. 339. 

7.  He  cannot  take  benefit  of  a  devise  to 
superstitious  uses,  but  shall  apply  it  to  a  cha- 
ritable use.  Rex  y.  La^  Partington,  Salk. 
163. 

(k)    In  relation  to  grants  by  the  king ; — 
1.  What  and  how  he  may  grant. 

1.  The  king  may  grant  a  choae  in  action, 
which  no  other  can  do.    Plow.  243. 

2.  The  king  can  grant  oyer  the  lands  of 


fugitiyes,  though  he  has  them  only  till  they 
return.    HavergiU  y.  Hare,  2  Ro.  13. 

3.  He  may  grant  the  office  of  a  searcher 
of  a  port  for  life  after  the  death,  &c.  of  ten- 
ant at  will.    Rex  y.  Kemp,  Comb.  335,  336. 

4.  The  king  can  grant  to  a  corporation  to 
have  the  return  of  writs.  CorporeUion  of 
Darby  y.  Foxley,  1  Ro.  118. 

5.  The  king  may  grant  by  his  charter,  that 
all  ships  coming  to  such  a  hayen  shall  be 
unladen  at  a  certain  place,  and  not  else- 
where. Chamberlain  of  London*$  case,  5  Co* 
62  b.    3  Leon.  264.  S.  C. 

6.  Books  that  have  no  certain  author,  ma 
the  almanack  printed  before  the  common 
prayer,  are  deemed  prerogative  copies,  and 
the  king  may  grant  the  exclusive  right  of 
printing  theo.  Stationero*  Company^.  Seg" 
mour,  1  Mod.  257. 

7.  Where  the  king  is  deceived  in  his  grant, 
it  is  void.    Holt,  420. 

[See  ai$o  ante,  tit.  Grant,  diy.  (A,)  Vol.  I.  p. 

731.] 

2.  What  he  cannot  grant. 

1.  The  king  cannot  grant  the  penalty  of 
a  penal  law  to  a  subject.    Rex  y.  IhlUn,  1 
Ro.  10. 

2.  He  cannot  grant  a  power  to  make 
judges,  &c.    Jenk.  Cent.  171.  307. 

3.  He  cannot  grant  by  patent,  that  the 
goods  of  a  subject  shall  be  forfeited  for  do- 
ing a  thing  that  his  patent  prohibits.  Home 
v.  Joy,  1  Sid.  441.    1  Show.  137. 

4.  He  cannot  grant  a  monopoly.  AtgAl- 
ingale  y.  Bridgee,  Holt,  473.    Comb.  53. 

5.  The  king  cannot  grant  a  hundred  in  a 
county,  with  all  offices  and  profits  thereunto 
belonging,  and  the  execution  of  all  writs 
within  the  same ;  for  a  hundred 

cannot  now  be  severed  from  the  [  *866  ] 
county*  by  grant  from  the  king. 
Cole  V.  Ireland,  2  Show.  98. 

[See  aloo  ante,  p.  731,  &c.] 

(I)  In  ration  to  giflt  or  grants  to  the  king. 

1.  The  king  cannot  take  or  part- with  any 
thing  but  by  matter  of  record.  Plow.  213. 
484.552.562.    Mo.  193. 

2.  He  cannot  entitlehimself  to  any  inhe- 
ritance or  freehold  devised  to  him  without 
matter  of  record.    1  Dy.  74.  pi.  13. 

3.  Nor  to  any  use.    1  Dy.  74.  pi.  17. 

4.  Nor  tnke  another's  interest  in  land 
without  matter  of  record.    3  Leon.  155. 

5.  A  bond  to  the  king,  to  be  paid  dom. 
reg.  without  ^  heirs  and  executors,"  is  not 
within  the  33  H.  8.    Mo.  193. 

6.  A  bond  in  pais  taken  for  the  king,  by 
one  who  is  neither  officer  nor  commissioner* 
is  not  good.    Mo.  193. 

7.  A  gift  to  the  king,  and  to  his  heirs  and 
successors,  is  good  to  the  body  politic  in 
both  the  limitations,  for  he  may  have  both 
heirs  and  successors  in  the  body  politic. 
Plow.  242. 
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(«)  hktdaiiom  to pre$aUmiimu  6y  the  king, 
1.  Hie  king  haa  prerogative  to  pratent  by 
creating  the  tncQinbeiit  a  bishop  in  Ireland, 
bat  it  moat  be  to  the  first  avoidance.    Cro. 
Eliz.  79a 

SL  Where  the  crown  haa  a  title  to  present, 
on  promoting  the  incumbent  to  a  bishopric, 
is  is  not  necessary  to  be  done  daring  the  life 
of  the  promotee.  Rex  ▼.  j^Ap.  of  Armagh,  3 
Stra.841. 

3.  The  king  may  present  to  any  church 
wfaieh  be  basin  right  of  wardship,  either  un- 
der  the  great  seal,  or  under  the  seal  of  the 
cewt  of  wards.  SUphau  t.  Potter,  Cro. 
Car.  99, 100. 

4  The  king  piesenlB  to  a  church  void  by 
cession.    Mo.  ^09, 

5.  Presentment  to  a  eborch  belongs  to  the 
king  by  his  prerogative,  if  the  incumbent  be 
created  a  bishop.  Cro.  Eliz.  527.  Comb. 
300. 

6.  And  the  king  shall  present  taties  quo- 
tieo  the  JACombent  is  so  promoted.  3  Le7. 
377- 

7.  A  dispensation  to  hold  in  commendam 
fsrsiz  months  shall  not  serve  for  the  king^s 
torn.    3Lev.  377,37& 

6.  A  lapae  does  not  incur  against  the  king. 
Jenk.244 

9.  Where  the  king  presents  by  lapse,  and 
has  then  other  good  title  to  present,  yet  it  is 
void.    Tufton  v.  Temple,  Vaugh.  14. 

10.  AAer  institution  and  induction,  a  pre- 
sentation by  the  king  is  void,  though  it  be 
adeorrthofmndusn^  &c.  Salk.  162. 

IL  Tbe  king  may  change  his  presenta- 
tion.   Carter,  37. 

12.  Tbe  king,  in  right  of  his  prerogative, 
may  revoke  his  presentation.  Fitmerbert 
f .  /tsenet.  Com.  176. 

13.  The  king's  title  to  a  presentation  by 
sffiee  may  be  eontroyerted  without  travers- 
iag  the  office.    1  Ld.  Raym.  201. 

14.  As  to  an  advowson,  he  has  no  greater 
privilege  than  another  person.  Cro.  Jac.  54. 


15.  The  king  may,  by  usurpation  (by  pre- 
aentatioo,)  be  put  out  of  possession  of  the 
next  avoidance,  Slc^  but  not  of  a  thing  per- 
maoeDt,  as  advowson,  land,  &c  1  And.  81. 
Hob.2«2L 

16l  Doable  usurpation  does  not  put  the 
king  oat  of  pooseasion  of  an  advowson.  Mo. 
421. 

(0)  /n  rdaiion  to  ditpensationt,  pardono,  and 

Ueauetf  See,  granted  by  him; — 

1.  What  are  good. 

1.  Tbe  king  can  grant  a,  dispensation  in 
eases  where  3ie  archbishop  cannot  by  the 
it2&H.a    Ma  542. 

2.  The  qoeen,  by  her  prerogative,  may  li* 
cense  a  new  bishop  to  retain  his  parsonage 
m  eomtmendam,  not  with  the  negative  woras 
in  the  standing  statute  of  25  H.  8.,  because 
Mt  expressly  named  therein.  Armiger  v. 
UeOmnd,  Cro.  Eliz.  542.  601. 


3.  The  king^  license  given  by  parol  to  an 
officer  to  be  absent,  is  good.    Mo.  193. 

4.  The  king  may  dispense  with  a  corpo- 
ration for  any  thing  which  in  its  nature  may 
be  dispensed  with,  even  penal  laws.  Thomae 
▼.  SorrtU,  Vaugh.  347, 348, 349, 350. 

5.  Where  tm  offence  wrongs  none  but  the 
king,  he  may  dbpense  with  it.    Vangh.  344. 

6.  Where  tbe  suit  is  only  tbe  king*s  for 
the  breach  of  a  penal  law,  and  which  is  not 
to  the  damage  of  a  third  person, 

the*  king  may  dispenee.    ThamaM  [  *667  ] 
V.  SorreS,  Vaugh.  334  336. 

7.  He  may  license  with  a  non-ebtianlit 
what  is  not  malvan  in  le.    ienk.  164. 307. 

8.  He  might  formerly  dispenee  with  a 
statute;  and  therefore,  on  a  conviction  of  25 
Car.  2.  c.  2.,  for  holding  the  office  of  colonel 
in  the  army  without  taking  the  oaths  to  go- 
vernment, if  the  king  granted  the  convict  a 
dispensation,  he  might  plead  it  in  bar  to  an 
action  brought  by  an  informer  for  the  pe- 
nalty ;  but  this  prerogatiye  is  now  abolishsd. 
Oodden  v.  Hate$,  2  Show.  475.  47a  notu. 

9.  He  may  pardon  a  disability  where  it  is 
only  the  consequence  of  a  judgment ;  aHter 
where  part  of  the  judgment  Hex,  v.  Crotbjf, 
Salk.  689. 

10.  The  king's  power  to  pardon  cannot  be 
extinguished  or  granted  away.  Dr,  Oroen' 
velte  case,  1  Ld.  Raym.  214. 

2.  What  are  not. 

1.  The  king  cannot  license  a  nuisance,  or 
a  thing  matum  in  le.  Rex  v.  WilHamt,  Comb. 
19.    Hob.  149. 

2.  He  cannot  pardon  murder  except  it  be 
by  express  words.    Rex  v.  Forfon,  Salk.  499. 

3.  ilie  kiny  cannot  pardon  an  offence 
done  to  a  particular  person.  Thomae  v.  Sor- 
rel/, Vaugh.  333. 

4.  He  cannot  discharge  the  right  of  a  sub- 
ject, or  hinder  him  of  a  remedy  the  law  giyes 
him.  Lane  v.  Co/Ion,  Salk.  19.  LuMam  v. 
Lopee,  8  Mod.  105. 

5.  Where  the  suit  is  the  king*8  only  for 
the  benefit  of  a  third  person,  and  the  king  is 
entitled  by  the  prosecution  and  complaint  of 
such  third  person,  the  king  cannot  release  or 
dispense  with  such  suit  without  the  agree- 
ment of  such  party  concerned.  Thomae  v. 
SorreU,  Vaugh.  334.  336.    8  Mod.  104,  105. 

6.  He  cannot  exempt  in  any  case  where 
the  subject  has  an  interest,  he  Hone  Sloane 
▼.  Pawlet,  8  Mod.  19. 

7.  The  king  cannot  dispense  with  fbtore 
acl>  of  parliament,  though  he  may  with 
things  in  futuro  whsreof  he  has  the  inherit- 
ance.   1  Dy.  52.  pi.  1. 

a  A  grant  to  one  under  the  great  seal  of 
the  penalty  and  benefit  of  a  penal  statute, 
with  power  to  dispense  with  the  said  statute, 
and  to  make  a  warrant  to  tbe  lord  chancel- 
lor or  keeper  of  the  great  seal  to  make  as 
many  dispensations  and  to  whom  he  pleased, 
is  utterly  void  and  agunst  law.  Case  of 
Penal  Statute,  7  Co.  a£ 
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(o)  Ja rcWMfi io  thargm  and  mortgogeiupm 
hi*  property, 

1.  The  kin^  may  charge  hii  own  reyeoae 
by  hia  ^aot  Banker^t  case,  5  Mod.  47.  53. 
Salk.  58.  S.  C. 

2.  He  cannot  grant  an  annuity  so  as  to 
charge  his  person,    ^rum.  Salk.  58. 

3.  He  cannot  charge  the  revenue  of  the 
excise,  Slc.  with  a  rent  or  sum  beyond  his 
own  life.    Comb.  271, 372,  273. 

4.  He  cannot  dispose  of  his  crown,  sea- 
ports, &c.    Jenk.  Cent.  79. 171. 190.  304. 

5.  The  crown  property  can  only  be  grant- 
ed under  the  great  leal.    1  Saand.  187.  274 

6.  Bat  that  of  the  duchy  of  Lancaster  un- 
der the  seal  of  the  duchy,  or  county  palatine. 
1  Saund.  187. 

^  7.  If  the  king  mortgages  land  upon  con- 
dition of  redemption  by  payment  of  the  mo- 
ney, the  mortgagee  must  demand  the  money 
at  the  £bcchequer;  if  he  do  not,  the  king, 
after  office  found,  can  reseixe  the  land.  Mo. 
556. 

(p)  In  rdatian  to  lands  held  bjf  tk€  king. 

1.  The  king  is  presumed  to  hold  all  his 
property  in  right  of  the  crown,  and  therefore, 
in  a  conviction  for  stealing  deer  in  the  king*s 
forest,  it  u  not  necessary  to  show  in  what 
right  he  was  seised  of  the  foreit.  Rex.  v. 
Smiths  7  Mod.  7a 

2.  The  king  has  divers  manners  of  inhe- 
ritance, some  to  give  only  in  possession  and 
not  in  reversion,  some  to  grant  as  well  in  re- 
▼ereion  as  in  possession,  but  which  he  can- 
not use  or  exercise  himself;  others,  as  well  to 
use  and  enjoy  himself,  as  to  grant  to  another 
the  posseision,  remainder,  or  reversion.  £larl 
of  Rutland*9  case,  8  Co.  55  b. 

3.  If  the  king  purchase  land  to  him  and 
his  heirs,  ho  shall  have  it  in  his  political  ca- 
pacity.   7  Mod.  78. 

4.  If  the  king  purchase  land  and  dies, 
leaving  two  daughters  and  no  son,  the  eldest 
daughter  only  shall  inherit  the  whole,  and 
not  both.    Plow.  247. 

5.  The  khig  may  have  heirs  as 
[  •868  ]  weU  in*  the  body  natural  as  in  the 
body  politic    Plow.  23a 

6.  The  king  may  be  seised  of  a  less  estate 
than  a  fee-simple.    1  Saund.  187. 

7.  He  may  reserve  rent  to  a  stranger. 
Plow.  943.    3  Leon.  127. 

a  The  king  cannot  suffer  a  recovery,  for 
no  praeipe  lies  against  him.    Plow.  244. 

9.  He  cannot  be  seised  to  an  use.  Cro. 
Jac.50. 

10.  The  king  cannot  make  liveiT  of  seisin. 
Plow.  13. 

11.  None  can  distrain  for  or  have  execu- 
tion of  a  seignioiT  or  rent  in  the  land  of  the 
king,  though  he  holds  it  in  his  natural  capa* 
city.    Plow.  242.    Jenk.  112. 

12.  If  lands  come  to  the  king  which  are 
charged  with  a  rent,  no  distress  lies,  bat  a 
petition  of  right    1  Leon.  191. 


13.  An  intrader  cannot  gain  any  estate  or 
possession  against  the  king.    Plow.  546. 

14.  Usurpation  cannot  put  the  king  out  of 
possession,  nor  make  his  advowson  diup- 
pendant ;  lerus  in  case  of  a  subject.  Hob. 
140. 

15.  Tenant  in  tail,  the  reversion  in  the 
king,  makes  a  feoffment;  this  does  not  dis- 
continue nor  divest  the  reversion  out  of  the 
k'mg.    Plow.  552, 553. 

16.  A  fine  levied  of  land  in  the  king's 
hands  is  void,  and  passes  nothing.  2  And. 
210. 

17.  None  can  enter  upon  the  king,  though 
in  case  of  a  subject  the  entrv  would  be  law- 
ful ;  except  in  certain  speciai  cases.  2  And. 
114.210. 

18.  If  the  king's  goods  are  taken  wrong- 
fully, he  may  seize  the  party's  goods  until  he 
has  made  restitution.    Plow.  336. 

(q)  In  relation  to  landi  held  if  the  king. 

1.  All  lands  are  held  either  mediately  or 
immediately  of  the  king.  Plow.  49a  Id. 
13. 

2.  The  king  need  not  demand  a  rent  to 
entitle  himself  to  a  re-entry.  1  Leon.  12. 
2  Leon.  134.    3  Leon.  125. 

3.  The  king  may  take  advantage  of  a  for- 
feiture by  re-entry  for  default  of  payment  of 
rent  without  any  demand,  although  he  holda 
the  land  in  the  capacity  of  his  body  naturaL 
Plow.  213.  243. 

4.  The  king  cannot  enter  for  a  condition 
broken  until  office  found.    Plow.  213. 

5.  He  is  not  bound  to  take  notice  of  a  con- 
dition made  by  a  common  person.  3  Leon. 
126. 

a  Where  a  lease  is  upon  condition,  the 
king  can  defeat  it  without  demand.  1  And. 
304,  305,  306. 

7.  But  where  an  abbot  was  bound  by  ex- 
press words  to  make  a  demand  of  rent,  it  was 
held  the  king  ought  also  to  demand  it.  Mo. 
210. 

8.  A  bond  for  performance  of  covenants 
may  be  assignsd  ip  the  king,  but  no  execu- 
tion before  the  party  be  warned.  2  Leon.  55. 

9.  He  may  distrain  for  a  rent-seek.  3 
Leon.  125. 

10.  The  king  may  distrain  for  the  arrears 
of  rent  in  all  the  tenants'  lands  holden  of 
others,  though  he  has  the  seigniorv  in  hia 
body  natural ;  so,  for  the  arrears  of  a  rent- 
charge  granted  to  him.  Plow.  239. 242. 323. 
(r)  W'hat  power  the  king  potoeuee  in  other  re- 

tpeett. 

1.  The  king  may  create  an  Irish  peer  un- 
der the  great  seal  of  England  by  express 
words.    Rex  v.  KnoUye^  2  Salk.  510. 

2.  He  may  enable  a  town  not  corporate  to 
choose  burgesses.     Case  of  Burgetseo   of 
Parliament^  Hob.  15. 

3.  He  may  impress  seamen  in  time  of  war, 
hot  he  ought  not  to  imprison  them.  Rex  ▼. 
Kings  Comb.  245.  See  also  BroadfootU  case, 
1  Post.  154. 
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4.  If  the  kioff  kills  a  muk,  there  ia  no  ra- 
medy.    Plow.  347. 

5.  The  king  can  lay  an  embargo  pro  bono 
jnibUco  only.  Sir  J.  Chiid  v.  Sands,  1  Salk. 
33. 

&  He  ean  restrain  mercfaante  by  a  ne  exeat 
rtgmo^  withoot  showing  cause.  Eiui  India 
Cempan^  ▼.  Sandya,  Skin.  166. 

7.  The  king  and  cooncil  may  disfranchise 
tay  member  of  a  corporation.  BraUhwaiie^t 
case,  1  Vent.  20. 

8.  The  king  by  hie  prerogative  may  no* 
nunate  sheriffs  wilhont  the  nsual  meeting  in 
the  Excfaeqoer.    2  Dy.  225.  pi.  35. 

9.  The  crown  may  enlarge  the  boundaries 
of  a  city  or  county.  Rex  v.  Inhab.  ^  ^or^ 
wmA,  1  Stra.  177. 

10.*  The  king  may  by  proclama- 
[   *869  ]  tion  adjourn  a  term,  or  cut  off  any 
of  its  returns.  7  Mod.  1. 
(s)  What  he  cannot  do. 
1.  He   cannot  restrain  any  part  of  the 
ahMiiTs  power.    Jforton  v.  SimmeB,  Hob.  13. 
2L  Hie  king  cannot  take  away  another 
man's  right  against  his  wilL      J\ifton  v. 
Th^  Vangh.  14 

3.  He  cannot  alter  the  law  by  patent. 
Jenk.  97.  285. 

4.  He  can  make  no  new  laws,  being  but 
one  branch  of  the  legislative  power.  Case  of 
DnUermty  ^  Cambridge,  10.  Mod.  126. 

5l  The  king  cannot  arrest  any  man.  Case 
of  PrdkiKtiM.  12  Ca  64.;  cites  1  Hen.  7.  4. 

6.  Nor  restrain  a  ship  from  trading,  nor 
lay  an  embargo  in  time  of  peace.  Sonde  q. 
t  V.  CkUd^  Comb.  215, 216. 

7.  He  cannot  make  a  new  course  of  inberi' 
tanee.    Plow.  335. 

8.  The  king  cannot  unite  a  manor  to  the 
dotchy  of  Cornwall  without  parliament.  1 
Dy.  95.  pL  33. 

IX  SxarBcniKi  aniKDiiB  at  law  roa  ths 
kino's  aiaHTs;^-. 

(a)  For  the  reeooery  ef  hit  debtt. 

1.  What  actions  he  may  bring. 

1.  The  king  is  ever  out  of  possession  of 
his  right,  and  therefine  may  bring  account 
against  him  who  takes  the  profits  of  his 
landa    Reg,  v.  Vaughan,  Cro.  Eliz.  50a 

2.  The  queen  by  prerogative  can  have 
aecoont  or  debt  at  her  election  against  eze. 
enters  opon  the  receipt  of  their  testator. 
M&  975.    3  Leon.  19a 

3.  If  the  king's  debtor  dies,  be  may  pur. 
SOS  his  remedy  against  his  executor  at  any 
time.    Attorney-General  v.  WhiU,  Com.  433. 

2.  In  what  court  he  should  sue. 

Hie  king  can  sue  in  whatever  court  he 
pfeaaes.    1  Ro.  290. 

3.  Of  the  process. 
A  baron's  fiat  is  the  commencement  of 
the  king's  suit    2  Saund.  70. 

4.  Venue. 
1.  By  the  kind's  prerogative  he  can  lay 
his  penooal  actions  where  he  pleases.    1 
Sid.  412.    1  Vent.  17. 


2.  The  king  by  his  prerogative  may  waive 
the  venue  berore  appearance^  Rex  v.  WM^ 
I  Mod.  2. 1  Vent.  17. 

5.  Proceedings  in  such  actions. 

1.  Where  there  are  two  obligees,  and  one 
grants  the  bond  to  the  crown,  the  king  may 
sue  alone.    MUee  v.  WHUarne,  10  Mod.  245. 

2.  A  choee  in  action  may  be  aseigned  to 
him ;  and  either  he  or  his  grantee  may  have 
an  action  for  it  in  their  own  namee.  Mylee 
V.  WiUiamo,  Gilb.  321. 

3.  The  king's  counsel  are  prosecutors  in 
the  king's  case.    J.  Kely.  Q. 

4.  The  king  may  amend  or  vary  his  decla- 
ration, but  it  must  be  done  the  same  term 
that  it  ii  put  in.    Plow.  243.  Vaugh.  65. 

5.  The  king  may  waive  a  demurrer,  and 
take  issue  at  his  pleasure.  Baker'^s  case,  5 
Co.  104.  Cra  Elia.  752.  S.  C.  Plow.  243. 
Jenk.  133.    Cra  Car.  347. 

6.  The  king  can  waive  an  issue,  but  then 
he  cannot  take  the  same  issue  again.  Palm. 
40.  Jenk.  133.    Cro.  Car.  347. 

7.  The  king  may  waive  an  issue,  and 
demur  in  law ;  or  e  Contra  ;  but  if  he  and  the 
party  are  at  issue,  he  cannot  change  his 
issue  in  another  term.  Plow.  85. 236. 322. 
Vaugh.  65. 

8.  But  though  the  king  may  waive  a  de- 
murrer or  issue,  no  other  person  can  (though 
he  claims  the  king's  right)  without  the 
attorney-general's  consent.  Rex  v.  BagehaWf 
Cro.  Car.  347.    1  Ld.  Raym.  211. 

9.  The  king  shall  be  bound  by  misrecital, 
misuser,  and  misoonoeiver  of  action,  and  for 
such  matters  his  writ  shall  abate,  as  well 
where  he  is  sole  party  as  where  he  is  party 
with  another.    Plow.  85. 

10.  An  executor  cannot  wage  his  law 
against  the  crown*  Attomey-Oenend  v. 
WhiU,  Com.  437. 

11.  The  defendant  cannot  plead  several 
matters  under  the  statute  4^5  Anne,  c  16^ 
when  the  king  is  plaintiff.  Rex  v.  Arch- 
bishop rf  York,  WiUes,  533. 

12.  The  king  may  stay  proceedings,  and 
the   attorney-general  enter  a  nol, 

proe.*  after  the  jury  are  returned.  [   *870  ] 
Rex  v«  Beneon,  1  Vent.  S3. 

13.  A  ntst  prtur  cannot  be  granted  when 
the  kiiur  ig  a  party.    Willes,  535. 

14.  The  king  may  have  a  dietringae  with 
tales  before  a  defkult  of  jurors.    Jenk.  87. 

15.  The  kinjr  need  not  join  in  a  demurrer 
to  evidence.    Ank.  133. 

16.  He  may  try  his  issue  at  the  bar,  or  by 
nisi  priuM,  at  his  pleasure.  Soutley  v.  Price, 
Cro.  Car.  247. 

17.  Where  several  issues  are  joined,  the 
king  may  try  which  he  pleases  first.  Rex  v. 
Hare,  Stra.  266. 

18.  He  can  recover  no  damages  in  a  fiiars 
impedit,  yet  he  must  declare  ad  damnum* 
Hob.  23. 

19.  His  execution  removes  the  body  and 
the  executions  at  the  subject's  suit.  Jenk. 
170.  213. 
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90.  He  need  not  bring  a  Mtre  fadu  to 
revive  a  jud|rment  after  the  year.  Anon.  2 
Salk.603. 

21.  The  queen^s  debtor  in  Newgate  may 
be  turned  over  to  the  marshal,  in  order  to 
charge  him  in  B.  R.  at  the  qaeen*a  euit. 
jRex  V.  Smiik,  U  Mod.  97. 

22.  Where  the  king*!  debtor,  taken  in  exe- 
cution for  debt  in  B.  R.,  ia  brought  up  into 
the  Exchequer  bj  prerogative  writ,  tested 
prior  to  the  arrest,  and  committed  to  the 
Fleet  in  execution  for  both  debts,  B.  R. 
having  him  brought  up  by  habea$  eorput  will 
remand  him.    2  Dy.  197.  pi.  44. 

(b)  Relative  to  the  priority  of  the  king^a  debte 
over  tho9e  of  other  peraoiu. 

1.  The  king's  debts  are  either  of  record  or 
not  of  record ;  both  sorts  bind  the  debtor's 
land  from  the  time  they  are  entered  into. 
6  Saund.  70.  c.  d, 

2.  A  common  person  shall  not  have  execn- 
tioD  against  the  kind's  debtor,  until  agree- 
ment  for  the  king's  debt.  SteveneotCe  caee, 
Cro.  Car.  390. 

3.  The  king  shall  have  his  debt  paid  first 
by  an  executor,  without  regard  to  priority. 
1  And.  130. 

4.  If  the  king  have  his  debtor  in  execution, 
no  subject  can  have  execution  till  the  king's 
debt  is  satisfied.    3  Dy.  297.  pi.  24. 

5.  If  the  queen  grants  to  her  almoner  cataUa 
fehnum  de  Sf,  still  if  the  felon  be  indebted 
to  the  queen,  she  shall  have  her  debt  out  of 
the  goods  before  the  almoner,  if  the  patent 
has  not  the  words  licet  tangat  not.    Mo.  126. 

6.  A  debt  due  to  a  man  jure  uxoria  is 
considered  as  a  debt  originally  due  to  him, 
within  the  meaning  of  the  statute  7  Jac.  1.  c. 
15.    Rex  V.  JTwmton^  Park.  71. 

7.  Laud-tax  money  being  in  the  hands  of 
a  collector,  he  commits  an  act  of  bankruptcy 
on  the  7th,  and  his  goods  are  aeized  under  a 
warrant  firom  the  commissioners  for  land-tax 
money  the  8th,  a  commission  issues  the  17th, 
the  assignment  is  made  the  19th,  and  the 
goods  are  sold  under  the  warrant  the  22nd ; 
the  assignees  cannot  bring  trover  to  recover 
the  goods,  not  having  paid  or  tendered  the 
money  for  which  they  were  a  pledge  In  the 
commissioners'  hands ;  but  the  warrant  binds 
the  goods,  not  from  the  date,  but  firom  the 
time  of  seizure.    Brasaey  v.  Datemm^  Stra. 
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8.  A  debt  by  simple  contract  seized  into 
the  king's  hands  is  to  be  preferred  to  bonds 
not  paid  before  seizure;  but  payment  of 
bonds  by  an  administrator  before  seizure,  or 
notice  of  the  king's  debt,  may  be  well  pleaded 
against  the  king.  Reg.  v.  AUanaon^  Park. 
260. 

9.  A  precedent  judgment  obtained  by  a 
bond  creditor  shall  be  preferred  to  the  king 
by  the  statute  33  Hen.  8.  c.  39. ;  but  a  subse- 
quent judgment  shall  not  Rex  v.  Diekimon, 
Park.  262. 

10.  The  king  shall  not  have  his  preroga- 


tive to  be  first  satisfied  of  a  debt  which 
comes  to  him  by  assignment,  if  a  |Hior 
extent  be  execated.  Curson's  case,  3  Leon. 
239. 

11.  Though  a  statute  be  extended,  yet  if 
the  king  come  before  the  liberate^  he  shall 
be  served  first.    Hob.  339. 
(c)  What  landi  are  liaHe  to  his  exectUiant, 

1.  Where  a  person  is  accountant  to  the 
king,  or  if  any  money,  or  goods,  or  chatteb 
personal  of  the  king  come  to  the  hands  of  a 
subject  by  matter  of  record  or  tn  fait,  the 
land  of  such  subject  is  charged  therewith, 
and  liable  to  the  seizure  of  the  king,  into 
whatsoever  hands  it  comes  aflerwards,  be  it 
by  descent  or  purchase,  or  otherwise.  Plow. 
321,322. 

2.*  An  extent  shall  go  for  the 
king's  money  against  any  one  who  [  *871  ] 
embezzles  it,  but  not  where  money 
due  to  the  king  is  paid  and  his  security  can- 
celled before  a  bond  given  by  a  deputy  to  his 
principal  for  balance  in  his  hands.  Khig  t. 
Clark,  Com.  388. 

3.  An  accountant  purchases  land  and  selle 
it,  and  then  becomes  in  arrear  to  the  queen  ; 
she  can  extend  the  land  for  the  arrears  in  the 
hands  of  the  purchaser,  by  the  statute  of  13 
Eliz.    Mo.  126. 

4.  If  one  indebted  to  the  king  for  custom* 
by  covin  enfeoff  his  friend  of  land  purchased 
by  the  king's  money,  himself  taking  the  pro- 
fits, it  shall  be  seized  into  the  king's  hand* 
quoutque.    2  Dy.  160.  pi.  41. 

5.  If  one  conveyed  his  land  with  a  power 
of  revocation,  and  afterwards  became  indebt- 
ed to  the  king,  yet  they  were  extendible  by 
the  common  law.    Hob.  339. 

6.  If  a  collector  indebted  to  the  king  alien 
his  lands  and  goods,  and  die  without  heir  or 
executor,  process  shall  issue  against  the  terre- 
tenants  and  possessors  of  the  goods  to  ac- 
count.   2  Dy.  160.  pi.  41. 

7.  If  the  king  grant  a  manor,  and  a 
grange,  parcel  of  the  manor,  and  the  grantee 
grant  the  grange  with  a  clause  of  distress 
in  case  the  gfrantee  shall  be  charged  with  any 
rent  on  account  of  the  said  grange,  the  whole 
grange  is  by  the  reservation  chargeable  with 
the  rent  Callhorp  v.  Heyton,  2  Mod.  55. 

8.  The  terre-tenants  of  land  wholly  belong- 
ing to  the  king's  accountant  after  he  became 
so,  are  liable  to  account  for  the  arrears  due 
from  euch  officer;  but  lands  purchased 
jointly  to  him  and  his  wife  for  her  jointure 
are  discharged :  so  if,  seized  in  fee,  he  con- 
vey to  both  for  her  jointure  before  he  get  the 
office,  she  shall  not  be  charged  for  this  land. 
2  Dy.  224.  pi.  32. 

9.  If  one  jointtenant  be  indebted  to  the 
king,  but  a  moiety  shall  be  extended,  and  if 
he  die  before  any  extent,  no  extent  shall  be 
made  on  the  land  in  the  hands  of  the  sur- 
vivors.   King  V.  Manningt  Com.  619. 

10.  Upon  an  extent  the  king  shall  have  the 
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w1iq1«  l«Bd,  though  the  connne  eoold  haTe 
bat  &  moiety.    3  Leon.  240. 
(d)  Whenand  how  the land^ Sfe, is disehargei 
from  the  king^t  debti* 

1.  If  the  king  take  land  by  convejanoe 
ironi  him  who  parchaaed  it  of  his  debtor,  and 
after  re-convey  it,  yet  the  land  ia  diacharged. 
Hob.  45. 

2.  K  terre-tenant,  though  he  do  not  make 
a  title,  vet  may  plead,  by  way  of  exonera- 
tion and  diacharge  of  the  land,  thai  the 
king^a  debt  la  aatiafied;  ao  may  an  occu- 
pant ;  ao  may  a  diaaaiaor.  Attomey'Oen/e- 
reiT.  fitone&ouM,  Hard.  229, 230. 

&  A  rent  in  the  king'a  caae  liea  in  render 
and  not  in  demand ;  and  therefore,  where  a 
grant  from  the  crown  contains  a  clauea  of 
re-entiy  **  if  the  grantee  or  his  heir  shall  be 
lawfolly  charged  with  any  rent,*'  the  grantor 
la  lawfully  diarged  after  the  rent-day  ia 
passed.    Caltharp  v.  Heyton^  2  Mod.  55. 

4.  So,  where  the  king  is  entitled  to  the 
goods  aftifUo  dif  fe,  a  subsequent  act  of  in- 
demnity shall  not  divest  the  king's  right. 
Rex  y.  Turvil^  2  Mod.  54. 

5.  The  lands  of  the  king's  debtor  are  not 
discharged  b^  a  release  of  all  rights  and  titles 
from  the  king.  Sir  W*  FUetwHHTe  case, 
Hob.  46. 


(e)  Where  tke  kmgU  title  it  eoneemed  in  antf 

ieiite, 

1.  Where  the  king's  title  is  coneeroed  in 
an  issue  te  be  tried,  the  king  can  send  his 
writ  to  the  jodgee,  commanding  them  not  to 
proceed  rege  tmeotuulto.  I  Ro.  188. 206.  1 
And.  281. 

2L  If  title  appears  for  the  king  upon 
pleading  between  other  parties,  the  court 
shall  ex  officio  adjudge  for  the  king.  Plow. 
243.  Hob.  127.  Cro.  Car.  590.  Vaogh. 
299.    Jenk.215.219. 

3.  If  the  king's  title  be  oot  fully  dear,  yet 
by  consent  of  the  plaintiff  he  may  have  a 
writ  to  the  biahop.    Hob.  127. 

4  He  may  choose  whether  he  will  main- 
tain the  office,  or  traverse  the  title  of  the 
party,  and  so  take  traverse  upon  traverse. 
Vangh.  62. 64. 

5.  If  the  king's  title  is  traveraed  by  the 
party,  the  king  may  maintain  his  title  against 
the  traverse  of  the  other,  or  may  traverse  the 
affirmative  of  the  other.    Plow.  243. 

6-*  He  may  take  a  traverse  where 
[  *872  ]  his  title  appears  by  office.  ISaund. 
22.  n.  [c]. 

X.  PaoCIKDUIOS  AOAOIST  TBI  KMO. 

1.  None  can  count  against  the  king;  but 
piaintiflb  must  sue  to  him  by  petition.  Plow. 
241.553. 

2.  A  writ  of  error  may  be  brought  against 
him  without  petition.    AnnL  Holt,  272. 

RING*S  BENCH. 

The  king  may  sit  in  the  King's  Bench, 


but  the  court  gives  the  judgment.    Caae  of 
ProhihUinu^  12  Co.  64. 

[See  alto  an/e,  tit.  Couar,  vol.  1.  p.  397.] 

RNIGHT. 

1.  Knight  ia  a  name  conferred  by  the 
king,  and  cannot  come  by  reputation.  Rex 
V.  Bithop  qfCheeter,  Holt,  493.  1  Ld.  Ray m. 
292,  304.  a  C. 

2.  The  word  **  milet^*^  means  a  knight 
batchelor.    6  Mod.  106. 

3.  It  is  a  good  plea  in  abatement,  that 
the  plaintiff  has  received  the  order  of  knight- 
hood ;  but  the  plea  must  allege  that  he  was 
a  knight  at  the  time  the  action  waa  brought. 
6  Mod.  106. 

LANCASTER. 

1.  The  dutchy  of  Lancaater  haa /ura  rcgo- 
lia.    Jeok.27.160. 

2.  The  name  of  duke  of  Lancaster,  and 
all  the  juriadictiona  of  the  dutchy,  are 
drowned  in  the  name  of  king  and  in  the  ju- 
risdiction royal,  by  the  accesaion  of  the  estate 
royal  to  the  person  of  the  duke.  Duiehy  of 
Laneatter't  case.  Plow.  214.  217.  222. 

3.  The  landa  and  possessions  of  the 
dutchy  of  Lancaster  are  separated  from  the 
crown.    Rex  v.  Smith,  7  Mod.  78. 

4.  The  possessions  of  the  king  in  right  of 
his  dutchy  of  Lancaster  can  only  be  granted 
under  the  seal  of  the  dutchy.  1  Saund.  187. 
n.  (1). 

5.  A  reversion  of  dutchy  lands,  lying  out 
of  the  county  palatine,  passes  by  grant, 
without  attommeot;  but  on  a  feomnent, 
livery  ought  to-  be  made.  Carpenter  v.  Mar' 
thai,  1  Lev,  28. 

6.  If  the  king  makea  a  feoffment  of  land 
of  the  dutchy  out  of  the  county  palatine,  to 
hold  of  him  in  eapite,  the  feoffee  shall  hold  of 
him  in  capite  as  of  his  crown  of  England. 
Dutchy  of  LaneaeterU  case,  Plow.  223. 

7.  The  defect  of  want  of  an  original, 
when  asaigned  for  error,  cannot  be  supplied 
as  in  the  courts  of  Westminster.  2  Saund. 
101i.n.  [«]. 

6.  After  final  judgment  in  the  court  of 
Lancaster,  execution  may  be  sued  out  of  the 
courts  at  Westminster,  if  the  goods  or  body 
of  the  defendant  cannot  be  found  in  the  juris- 
diction.   1  Saund.  98.  n.  (2). 


LANDLORD  AND  TENANT. 

[See  pott,  tit.  Lkask.] 

LAND-TAX. 

1.  A  man  may  be  assessed  to  the  land-tax, 
either  where  he  dwells  or  carriea  on  his  em- 
ployment.   Trowel  v.  Ellford,  5  Salk.  616. 

2.  The  corporation  of  the  Royal  Exchange 
Assurance  Company  in  London  waa  held 
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liibIe;to  be  awaied  to  the  land-tax  in  their 
corporate  capacity,  /{oyai  Esfehar^  At* 
turanee  Company  y,  Vaughant  1  Burr.  155. 

3.  A  landlord  who  covenanii  to  pay  land- 
tax  thall  pay  on  the  rent  received,  not  on 
that  taxed.     Yaio  v.  Leman^  1  Wils.  21. 

4.  A  tenant  may  alwaya  deduct  the  money 
paid  by  him  for  land-tax,  onlees  there  be  an 
express  a^eement  that  money  paid  for  land- 
tax  ahall  not  be  deducted.  Crantion  v.  Clarke^ 
Say.  79. 

LAPSE. 

1.  Where  the  bishop  refuses  to  institute 
because  the  clerk  is  not  qualified,  the  living 
shall  lapse  if  the  patron  do  not  present  within 

six  months  from  the  avoidance,  and 
[  f873  ]  not  six  months  after  notice*  of 

the  bishop^s  refusal.  HeU  ▼.  BisKop 
of  Exeter,  4  Mod.  140. 

2.  Presentation  by  lapse  makes  no  seve- 
rance of  the  advowson.  Fuiton  v.  TenmUj 
Vaugh.  14. 

3.  A  lapse  is  not  grantable,  either  before 
or  after  it  falls.    Hob.  154. 

4.  The  title  of  lapse  is  rather  an  adminis- 
tration than  an  interest.  CoU  v.  Bishop  of 
Cotentry^  Hob.  154 

5.  If  the  king  present  by  lapse,  this  does 
not  sever  the  advowson  from  the  manor. 
Hob.  303. 

6.  Where  a  man  accepts  a  second  benefice 
with  cure,  without  a  dispensation  or  quali- 
fication, the  first  benefice  is  void,  and  the 
patron  may  present;  but  if  he  does  not  pre- 
sent, then  if  it  is  under  value,  no  lapse  shall 
incur  until  there  is  a  deprivation  and  no- 
tice; but  if  it  is  above  value,  then  the  pa- 
tron must  present  within  six  months.  ShtUt 
V.  Higdm,  Vaogh.  131, 132. 

7.  The  collation  for  lapse  is  in  right  of 
the  patron,  and  will  serve  him  for  a  posses- 
sion in  a  disrretn  presentment,  Colt  v.  Bishop 
ef  Coventryy  Hob.  154. 

8.  If  the  bishop  collate  wrongfully,  yet 
this  makes  such  a  plenarty  as  shall  bar  the 
lapse  of  the  metropolitan  and  king.  Oawdy 
V.  Bishop  of  Canterbury,  Hob.  302. 

9.  If  the  king  has  title  to  present  for  si- 
mony, and  the  incumbent  die  or  be  deprived, 
the  king  can  present  till  a  new  incumbent 
be  instituted  and  inducted  at  the  suit  of  the 
patron,  not  afterwards.    Mo.  677. 

10.  The  patron^s  title  continues  against 
the  ordinary,  and  against  the  king,  till  the 
lapse  is  executed.  CoU  v.  Bishop  of  Coven- 
try, Hob.  152. 154. 

11.  If  the  clerk  continue  instituted  eigh- 
teen months  without  induction,  yet  no  lapse 
incurs  to  the  king.     Hob.  154.  S.  C. 

12.  If  a  lapse  incurs  to  the  king,  and  the 
patron  presents,  upon  which  a  new  incum- 
bent  is  made,  who  afterwards  dies  or  is  de. 
prived,  the  king  has  lost  the  benefit  of  the 
lapse.    Mo.  224. 


LARCENY. 

1.  Larceny  cannot  be  committed  by  a 
wife  jointly  with  her  husband;  contra  of 
murder.    J.  Kely.  31. 

2.  Bail  is  requisite  upon  the  removal  of 
an  indictment  for  petty  larceny.  Reg,  v. 
Powell,  Gilb.  4  ^        -^ 

3.  The  court  will  not  grant  a  haheas  cor- 
pus  to  bail  a  person  charged  with  larceny. 
Rex  V.  MickaL,  11  Mod.  261. 

LATITAT. 

1.  A  latiUt  may  be  sued  out  before  the 
monev  is  due,  or  before  any  cause  of  action; 
but  the  party  must  not  be  arrested  upon  it 
before.  Hanwty  v.  Merrey,  1  Vent  28.  3 
Saund.  1  d  2  Keb.  503. 

2.  A  latiUt  will  run  into  Wales.  2  Saund. 
194. 

3.  It  does  not  abate  by  the  demise  of  the 
king.    Everard  v.  Black,  Yelv.  52, 

4.  If  sued  forth  within  a  year,  it  is  a  suf- 
ficient commencement  of  tne  suit  to  save 
the  limitation  of  time.  CuUiford  v.  Bland- 
ford,  Cuih,  233,    2  East,  574  n. 

5.  It  may  be  considered  by  the  plaintiff 
either  as  the  commencement  of  the  suit,  or 
as  process  to  bring  defendant  into  court ;  but 
in  general,  the  bill  is  the  commencement, 
and  the  latitat  process.  2  Saund.  1  a.n.  (1). 
1  e.  n.  (1). 

6.  A  latitet  is  not  an  original,  but  in  the 
nature  of  an  execution.  Everard  t.  Black, 
Yelv.  52. 

7.  A  latiUt  may  be  pleaded  without  al- 
leging a  bill  of  Middlesex.  HoUieter  v. 
CouUon,  Stra.  550. 

8.  Continuances  of  a  latitat  may  be  en- 
tered at  any  time.    2  Saund.  1  a.  n.  (1). 

LAWS. 
Of  laws  in  obiksal. 

1.  The  law  and  customs  of  England  are 
the  inheritenoes  of  the  subject,  which  he 
cannot  be  deprived  of  without  his  assent  in 
parliament.  12  Co..  26. 

2.  When  a  law  is  given  to  any  people,  it 
is  necessary  that  it  be  conceived  and  pub- 
lished in  words  which  may  be  understood, 
for  without  that  it  cannot  be  obeyed,  and 
the  law  which  cannot  be  obeyed* 

is  no  law.    Hill  v.  Gould,  Vaugh.  [  *874  ] 
305. 

3.  Lex  mm  eogit  ad  imposiilnlia,sed  ttnpo- 
tentia  exeusat  legem,  how  to  be  understood. 
Moore  v.  Hussey,  Hob.  96. 

4.  The  meaning  of  the  words  in  any  law 
are  to  be  known  either  from  their  use  and 
signification  according  to  common  accepte- 
tion  before  the  law  made,  or  from  some  law 
or  institution  declaring  their  signification. 
Hill  V.  Gould,  Vaugh.  305.  Harrieon  v. 
Bunadl,  2  Vent.  17. 
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5.  LegeBprnierioreBlegaprioreieonirariat 
cbrogani.    Cro.  Jac.  121.  529. 

6.  Lex  non  eurai  de  minimis^  as  the  odd 
honra  of  the  year,  or  odd  farthing  of  a 
ram.    LasUow  ▼.  7%PipimMon^  Hob.  88. 

7.  A  law  which  a  man  cannot  obey,  nor 
ad  accordini^  to,  ie  void,  and  no  law.  ThO' 
mm  ▼.  SvrreU,  yao^rh.  337. 

8.  To  do  a  thing  which  no  law  can  make 
lawful  ismoZton  inee,  7homa»  ▼.  Sarreil^ 
Vangh.  337. 

9.  When  the  law  ia  known  and  clear, 
thongh  it  be  uneqaitable  and  Inconyenient, 
yet  jodget  most  determine  ai  it  is,  without 
regarding  the  nneqaitablenese ;  but  where 
the  law  ia  doobtfol  and  not  clear,  the  judges 
ought  to  interpret  it  as  is  most  consonant 
to  eqoity.  Dixon  ▼.  Harrison,  Vaogh.  37, 
38L 

10.  Whatever  is  declared  by  act  of  par- 
liament to  be  against  God's  law,  must  be 
•o  admiUed  to  be  by  as,  because  it  is  so  de- 
clared by  an  act  of  parliament  HUl  ▼. 
OmOd,  Vaogh.  337. 

11.  A  law  not  pablished  is  not  obligatory. 
HmrriMon  ▼.  BurwelU  Vaogh.  226.  23& 

12.  Some  presumptions  of  law  are  so 
violent,  that  though  they  be  false,  a  man 
esanot  aver  against  them.  Slake  ▼.  Drake, 
Hob.  297. 

13.  To  excite  the  people  to  the  disobe- 
dienee  of  a  pnblic  law  is  the  highest  offence 
nnder  high  treason.    2  Vent.  23. 

14.  Jamaica,  Barbadoes,  &c.  are  not  go- 
Temed  by  the  laws  of  England.  4  Mod. 
S21. 

15.  A  law  canon  is  the  law  of  the  king- 
dom as  much  as  an  act  of  parliament.  Edes 
V.  BiAop  of  Oxford,  Vangh.  21.  132.  327. 
{Fide  amie,  tit.  CAifons,  p.  ^9.) 

18.  The  convocation,  with  consent  of  the 
king,  may  make  canons  to  bind  the  dergy, 
and  the  disobedience  of  them  is  a  cause  of 
deprivation ;  and  if  also  made  a  temporal 
oflfence,  may  proceed  to  deprivation,  though 
not  poniah  him  as  for  a  temporal  offence. 
Buhop  ^  SL  Dttvid't  v.  Luey^  12  Mod.  238, 
239. 

[&e  alMo  p09t,  tit.  Statutk.] 
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I.  What  mat  bb  leasbo,  p.  875. 

IL  RXLATIVE    TO  TDB   LANGUAGE  raorEB 

roa  A  I.EASE,  p.  875. 

III.  Wmsr  IT  IS  oooD  sv  PAaoL,  p.  876. 

IV.  Relative  to  the  ceetaintt  asaui- 

SITE  ui  A  lease,  p.  876. 
V.  Relative  to  miseecitals  a  no  mis- 

DESCaiPTIOlfB  IN  A  LEASE,  p.  876. 

Vf.  Respecting  the  divfeeent  desckip- 

TIONS  OP  LEASES  ; 

a)  Of  Utuea  for  life,  p.  876. 

(b)  Of  leate*  for  yeare,  p.  876. 

(c)  Of  Ua$eM  by  eeioppel,  p.  876. 
Vol.  II.  6 


(d)  OfUa$e» uponeonHngenty,^,  877. 

(e)  Of  leaoee  under  poutert,  p.  677. 

(f )  Of  voidable  Uaeei,  p.  87a 
VII.  Respecting  enteies; — 

(a)  By  the  leutir,  p.  87a 

(b)  By  the  leuee,  p.  87a 

(c)  By  an  intruder,  p.  87a 
VIII.  Respecting  lessees; — 

(a)  In  general,  p.  878. 

(b)  Ecektiaitieal  pereoni,  p.  879. 

IX.  Rkspeoting  LBswias; — ^ut  eelation 

TO  LEASES  BY  PEESONS  OV  THE  FOL? 

LOWING  desceiption; — 

(a)  By  an  attorney,  p.  879. 

(b)  By  the  chaneeUor  of  the  dukhy 

of  Laneaeter,  p.  879. 

(c)  By  a  eorporationi  or  the  membere 

of  it,  p.  879. 
(d)*  j^eocietMStkal  per-  [  •STS  ] 
sons; — 

1.  What  leases  by  them  are  good 

and  binding,  p.  879. 

2.  What  are  void  or  voidable,  p. 

880. 

3.  When  and  how  such  leases 

may  be  made  good  by  con- 
firmation, 881. 

(e)  By  kueband  and  tot/e,  or  either  of 

thetn,  p.  881. 

(f)  By  joint4enant»,  p,  881. 

(ff)  By  a  lord  of  a  manor,  p.  881. 

(h)  By  tenant  for  life,  p.  881. 

(i )  By  tenant  for  life  and  remainder' 

man,  p.  881. 
(k)  By  a  termor,  p.  882. 
( j)  By  tenant  in  tail,  p.  882. 
ll)  Joy  one  who  hae  a  wrongful  e$tate, 

p.  882. 
(m)  By  one  who  ha»  no  eetate,  p.  882. 

X.  RsLATrvE  TO  the  time  of  the  com- 

MENCEIIENT  OF  A  LEASE,  p.  882. 

XI.  Relative  to  the  dueation  of  a 

LEASE,  p.  884. 

XII.  Relative  to  the  deteemination  or 

A  LEASE,  p.  885. 
XIII.  Relative  to  tub  assignment  of  a 

LEASE,  p.  885. 
XrV.  Relative  to  the  construction  of 

leases; — 

(a)  Generally,  p.  885. 

(b)  In  respect  of  the  property  leaeed, 

p.  886. 

(c)  In  respect  of  tTie  estate  or  interest 

intended  to  be  passed,  p.  886. 

(d)  In  respect  to  the  time  of  the  eom^ 

mencement  of  the  lease,  and  for 
payment  of  rent,  p.  887. 

(e)  In  respect  of  covenants  in  the 

leaee,  p.  887. 

(f)  In  respect  of  provisions  in  the 

lease,  p.  887. 

(g)  /n  respect  of  exceptions  in  the 

lease,  p.  887. 
XV.  Relative  to  the  lessor^s  or  land* 

LORO^s  rights,  p.  888. 
XVI.  Relative  to  tbb  tknaict's  rights,  p. 
888. 
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XVII.  RmiDY  roR  toi  lusor  ; — 

(a)  By  le$9or  againat  lesfce,  p.  889. 

(b)  By  les9or  against  a  stranger,  ip. 

889. 

XVIII.  RzinEDT  vox  THE  LC8SBE  ; — 

(a)  By  lessee  against  lessor^  p.  889. 

(b)  By  lessee  againtt  his  under4€9see, 

p.  890. 

(c)  By  lessee  against  a  stranger^  p. 

890. 
XIX.  Or  rLCADuiG  a  ubabe,  p.  890. 


I.  What  mat  bx  jlsasxd. 

1.  Leaaes  of  copyhold  lands  are  void,  and 
a  forfeiture.    Salk.  187.  537. 

3.  A  Tight  cannot  be  leased.  Bridgman  v. 
Charlton,  1  Ro.  260. 

3.  If  A  by  indenture  leaae  lands  which  are 
not  his,  hahmdum  from  a  day  to  come,  this 
is  a  good  lease  by  estoppel  for  that  time. 
Foote  V.  Berkley,  Orl.  Bridg.  545. 

II.  RXLATIVK  TO  THE  LANGUAGI  PROPXa  VOX  A 


1.  '*  Covenant,  grant,  and  agree,'*  are  apt 
words  to  make  a  lease  fo^  years.  WkUloek  v. 
Hatton,  Cra  Jac  92.  W.  Jo.  231.  Copley  y. 
HeDWortk,  12  Mod.  1. 

2.  The  word  **  covenant'*  will  make  a  lease 
though  the  word  ''  grant**  be  omitted.  Rich- 
ards  V.  Sely,  2  Mod.  79. 

3.  Covenant  that  the  covenantee  shaU  en- 
joy,  dec,  is  a  good  lease ;  contra,  that  a  stran- 
ger shall,  dec.  Littleton  v.  Femes,  1  Leon. 
136.    Ma  861.    Sed  vide  1  And.  137. 

4.  *'  I  will  you  shall  have  a  lease  for  twen- 
ty-one years,  make  a  lease  in  writing,  and  I 
will  seal  it,**  was  a  eood  lease  instanter,  before 
the  statute  of  frauds.    Mo.  8. 

5.  By  articles  it  is  covenanted  that  the 

lessor  doth  let,  dec  ;  and  he  fur- 
[  *876  ]  ther*  covenants  to  make  a  lease 

for  twenty-one  years;  this  is  a  pre- 
sent lease.    Mo.  459. 

6.  A  deed  that  the  person  shall  **  hold  and 
enjoy  the  premises  from  seven  years  to  seven 
years,  for  and  during  the  term  of  forty-nine 
years,**  with  a  proviso  that  it  shall  be  void  on 
payment  of  so  much  money,  though  intended 
only  as  a  collateral  security,  amounts  to  a 
present  lease.    Richards  v.  Sely,  2  Mod.  80. 

7.  A  permission  by  the  plaintiff  to  the  de- 
fondant  to  kill  sheep  in  his  passage,  is  not  a 
lease  which  passes  any  property  m  the  soil, 
but  a  promise  for  an  easement.  Fathers  v. 
Cs/mC,  W.  Kely.  179.    Sed  vide  11  Mod.  4Si, 

III.  Whkn  rr  is  good  bt  parol. 

1.  At  common  law,  a  lease  might  have 
been  for  any  number  of  years  by  parol.  1 
Saund.  27& 

2.  It  may  be  so  at  this  day  by  writing 
without  a  deed.    1  Saund.  236  a. 

3.  A  lease  for  three  years,  to  commence  in 
fiOuro,  by  parol,  is  void  by  the  statute  of 
fnods.    Afion.  12  Mod.  610. 


4.  Bat  leaaes  by  paiol  for  less  than  three 
years  from  the  maxin^i  to  commence  at  a 
future  day,  are  not  within  the  statute  of 
frauds.    Ryley  y.  Hieks,  I  Bin.  ^i. 

5.  An  office  cannot  be  leased  by  parol 
We$t  y.  Skaton,  2  Ld.  Raym.  853. 

6.  A  lease  by  baron  and  fome  is  not  good 
without  deed.  T/itetford  v.  Thetfird,  1  Leon. 
204. 

rV.    RXLATXyX  TO  TfR   CKRTAIMTT  RBaUUlTB 

Of  A  LXA8S. 

1.  A  lease  is  void  for  uncertainty  in  the 
commencement  or  end  of  the  term.  2  And. 
12, 13.  1  And.  258, 259.  Rows  y.  Hunting- 
ton, Vaugh.  85. 

2.  A  lease  for  so  many  years  as  J  S  shall 
name  is  good.  Stukeley  y.  BuOer,  Hob.  174. 
Mo.  666.    1  And.  259.  ' 

3.  But  he  must  name  them  in  the  lift  of 
both  parties.    3  Leon.  86. 

4.  Lease  for  years  to  such  a  person  as  J  S 
shall  name,  is  void.    Mo.  666.    1  And.  259. 

5.  If  a  termor  demises  the  land  to  another, 
to  begin  after  his  death,  it  is  good ;  oZtler  if  it 
be  for  so  much  of  his  term  as  should  be  be- 
hind at  his  death.  Foot  y.  Berkley,  Carter, 
155. 

6.  Lease  by  termor  for  so  many  years  as 
shall  be  to  come  at  the  death  of  J  S  is  void. 
2  And.  12. 

V.  RxLATiyX  to  MlBRieiTALB  AMD  HIiniBORir- 

tions  in  a  lxasx. 

1.  Lessor  in  a  lease  recites  a  former  lease, 
and  that  he  was  entitled  to  the  reversion,  and 
then  grants  the  land  to  another  for  years,  to 
be  held  afler  the  expiration  of  the  former 
lease ;  held,  that  the  second  lease  was  void, 
because  he  was  then  entitled  to  the  land  in 
possession.  BHUer  v.  JVayneioarii^,  W.Jo. 
355. 

2.  The  parish  of  H  extending  into  two 
counties  of  B  and  W,  a  lease  of  a  close  of  the 
name  of  C,  in  the  parish  of  H,  in  the  county 
of  B,  though  in  fact  the  close  is  in  W,  is 
food ;  but  where  the  name  of  the  parish  itself 
18  mistaken,  the  lease  is  bad.  3  Dy.  292.  pi. 
72. 

3.  Lease  to  three  at  will ;  the  lessor  by 
deed,  but  without  livery,  reciting  a  surrender 
of  the  lease  at  will,  grants  to  them  and  their 
heirs ;  this  is  void,  for  it  is  no  confirmation, 
the  estate  at  will  being  determined.  3  Dy. 
269.  pi.  20. 

4.  Lease  of  all  my  meadows  in  D,  contain- 
ing ten  acres,  when  I  have  twenty  in  D ;  all 
pass.    1  Dy.  80.  pi.  56. 

[See  also  post,  div,  X.  p.  882.] 

VI.  Rbspictinq  thr  diffrrrmt  orscription 

OP  LRASR8  ; — 

(a)  Of  leases  for  life, 
A  lease  for  lift  ought  to  be  made  upon  the 
land.     1  Ro.  373. 

(b)  Cfleasu  for  years. 
In  every  Ime  for  yean  there  is  a  privity 


LEASE. 


877 


of  oontnci  and  a  privitj  of  ettate.    Bflrne* 
T.  FrccMsm  Carter,  163. 


(c)  Of  leases  by  eeloppd. 
1.  A  feaae  by  estoppel  is  not  a  rafficient 
lease  within  a  condition.     Wigiejf  y.  Black- 
ml,  Cio.  EUx.  780. 

S.  A  lease  which  works  partly 
[  *877  1  in  interest*  cannot  work  at  all  by 
esloppeL     Fade  ▼.  Berkley,  Orl. 
Brid|f.54i. 

3.  If  the  lessor  has  nothing  in  the  lands 
at  the  time  of  the  grant,  the  title  begins  by 
estoppel,  and  the  estoppel  runs  with  the 
lands.    2  Saond.  418  a. 

4.  Bat  if  one  having  nothing  in  the  land 
leases  for  years,  and  afterwaMs  purchases 
the  land  and  dies,  if  it  be  by  indenture,  the 
heir  will  be  estopped  to  avoid  it.  Aiu)n, 
Dan.26. 

(d)  Cf  l^sei  ypon  eoniingency. 
Lease  to  one  Tor  eighty  years,  if  he  so  long 
live,  and  if  he  die,  the  lessor  demises  the 
land  to  a  second  person  (being  party  to  the 
deed)  for  so  many  of  the  eighty  years  as  are 
nnexpired  at  the  death  of  the  first  lessee; 
the  lease  to  the  second  is  good  if  the  first  die 
within  the  term.    1  And.  259.    Mo.  480. 

(e)  Of  Uaaee  under  potoers. 

1.  If  a  man  has  power  to  make  leases  for 
ooe-and-twenty  years,  rendering  the  old 
rest,  be  cannot  make  a  lease  in  reversion,  or 
to  commence  after  the  expiration  of  another 
lease  in  being.  Ceunieet  of  Sussex  v.  Worth, 
Cro.  £Iii.  5.  fVroih  v.  Uountees  of  Sussex, 
3  Leon.  132.    Lefur  v.  WroUu,  1  Leon.  35. 

2.  An  authority  to  make  leases  for  twen- 
ty-one years  in  prmsenA  does  not  extend  to 
making  leases  in  reversion,  (although  to 
fiwimenffft  tit  pitesenii,  but  only  in  posses. 
■OB.  Duke  ef  Budnngham  v.  Jid,  Antrim. 
1  Sid.  lOL 

3.  An  indefinite  power  to  lease  for  lives 
or  years,  so  as  upon  every  lease  to  be  made 
in  poBWiiiion  the  old  rent  be  reserved,  and 
on  every  lease  in  reversion  double  the  old 
rent  be  reserved,  will  justify  the  granting  of 
WasBs  in  revenion.  Memmings  v.  BraboMon, 
Ori  Bridg.  & 

4  If  husband  and  wifo  lease  pursuant  to 
as  H.  &  c.  28.,  and  then  by  act  of  parliament 
the  land  is  settled  to  the  husband  for  life, 
with  power  to  make  leases  for  three  lives  or 
twenty^one  years,  he  may  make  leases  in 
reveruon  during  the  first  lease.  3  Dy.  357. 
pL43. 

5.  A  power  is  granted  to  demise  lands 
UBuafly  letten ;  lands  which  have  been  twice 
lectea  are  vrithin  this  pxcviso.  Dixon  v. 
flsnifom  Vangh.  38. 

6w  If  it  be  to  lease  lands  **  which  at  any 
tine  before  have  been  usually  letten,"  that 
iriiieh  was  not  in  lease  at  the  time  of  the 
proviso,  nor  twenty  years  before,  is  not 
within  the  proviso.  Dristram  v.  Aopcr, 
Vangh.  34. 35. 


7.  When  the  ipsue  in  tail  was  but  one 
vear  old,  his  guardian  leased  lands  (never 
before)  let  for  twenty  years;  this  was  held 
not  to  be  such  letting  for  twenty -one  years 
before,  as  would  enable  the  iesue  in  tail  when 
of  age  to  lease,  under  32  H.  6.  c.  28.  3  Dy, 
271.  pi.  28. 

8.  An  authority  given  by  parliament  to 
make  leases,  rendering  the  true  and  ancient 
rent  of  the  land  demised,  is  not  properly 
pursued  by  leasing  the  manor,  comprehend- 
ing services  which  had  nev^r  before  been 
leased.    Mounijoifs  case,  Moore,  197. 

9.  Under  an  authority  by  parliament  to 
make  leases,  yielding  the  true  and  ancient 
rent  of  the  land  so  letten,  a  lease  of  many 
lands  together,  of  which  some  had  not  been 
before  demised,  is  void.    Mo.  197* 

10.  A  tenant  for  life  having  power  to 
grant  building  leases  for  sixty -one  vears, 
reserving  the  best  improved  grouna-reni, 
granted  a  lease  for  that  term,  which  was 
not  expressed  to  be  a  building  lease,  but 
which  contained  a  covenant  by  the  lessee  to 
keep  in  repair  the  demised  premises,  (old 
houses^)  or  such  other  house  as  should  be 
built  during  the  term;  held  that  this  was  not 
a  building  Tease  within  the  power.  Jones  d. 
Coteper  v.  Femey,  Willes,  169. 

11.  Under  an  authority  to  dispose  of  par- 
sonages impropriate  to  the  use  of  incum- 
bents, a  lease  for  years  cannot  be  made. 
Cardinal  PooVs  case,  Moore,  42.  pi.  129. 

12.  Where  leases  are  made  by  tenants  for 
life  that  have  also  a  power  to  grant  leases 
for  years,  they  shall  be  esteemed  to  be  made 
by  virtue  of  tiie  power,  if  they  cannot  have 
their  full  effect  otheniiso.  ThonUinson  r 
Dighion,  10  Mod.  36. 

13.  Livery  is  not  necessary  to  a  lease 
made  bv  virtue  of  a  power.  Otoen  v.  iSlsfm- 
ders,  1  Ld.  Raym.  166. 

14.  If  a  manor  and  other  hereditaments 
be  settled,  with  a  power  to  the  tenant  for 
life  to  make  leases,  **in  posses- 
sion, or  in  reversion,  for  one,  two,  [  *878  ] 
or  three*  lives,  for  thirty  years,  or 

any  other  number  of  years,  determinable  at 
one,  two,  or  three  lives,  so  as  such  demise  be 
out  of  the  ancient  demesne  lands  parcel  of 
the  premises,  or  any  other  lands  used  tliere- 
with  for  seven  years  previous  to  the  settle- 
ment, so  as  the  ancient  rent  be  reserved,** 
an  absolute  le^se  for  thirty  years  of  lands 
then  in  lease,  for  the  term  of  two  lives  then 
in  being,  is  a  good  execution  of  the  power; 
but  a  lease  of  copyhold  lands  parcel  of  the 
manor,  is  not  warranted  by  this  power. 
Lovedeof  v.  WinUr,  5  Mod.  245.  Winter  v. 
Looeday,  Holt,  414, 415. 

(f)  OfwridabUUaete, 

1.  A  lease  to  an  infant  is  voidable  at  his 
election.    Cro.  Jac.  320. 

2.  A  woman  cannot  avoid  a  lease  made 
by  her  first  husband  tod  herself,  if,  upoD  her 
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marryiag  tgiin  before  anj  day  of  payment, 
ber  second  hasband  accepts  the  rent.  2  Dj. 
159.  pi.  36. 

3.  A  voidable  lease  may  be  made  good  by 
aeceptance  of  rent.    Willes,  176. 

4.  A  lease  by  tenant  in  tail  in  prtBienti, 
rendering  rent,  is  not  void  by  his  death,  but 
only  voidable  by  the  entry  of  the  issne.  £^- 
mond$  V.  Cudmore,  1  Show.  373.  T.  Raym. 
132. 

5.  But  if  made  to  commence  after  his 
death,  it  is  void.  Semb.  Opey*  v.  ThomanuM^ 
T.  Raym.  132, 133, 134. 

6.  Hasband  being  seised  in  right  of  his 
wife,  and  entitled  to  be  tenant  by  the  curte- 
sy, made  a  lease  of  the  wife's  lands,  render- 
ing rent ;  after  his  wife's  death,  the  husband 
held  the  land,  and  died ;  it  was  held  not  to 
be  necessary  for  the  heir  to  enter  to  avoid 
the  lease,  for  that  the  lease  was  absolutely 
determined ;  it  being  void,  and  not  merely 
voidable.  MUUr  v.  Maynemaring^  W.  io. 
354.  Cro.  Car.  398,  399. 

7.  A  lease  made  by  virtue  of  a  power,  but 
not  in  conformity  to  it,  being  granted  by  a 
tenant  for  life  who  has  a  bare  naked  power, 
without  any  legal  interest,  is  void,  and  not 
capable  of  confirmation  by  the  remainder- 
man accepting  rent.    Willes,  176. 

8.  A  lease  by  husband  and  wife  by  deed 
indented,  if  waived  by  the  wife  after  the 
death  of  the  husband,  will  be  the  demise  of 
the  husband  alone;  for  her  waiver  avoids 
the  lease  ab  initio,  Butler  v.  Baker^  3  Co. 
35  a. 

VII.  Respbctinoentrues; — 

(a)  By  the  lessor. 

1.  Lessor  makes  a  lease,  and  enters  upon 
lessee  for  years,  and  levies  a  fine  tur  eotiu- 
sanee  de  iroU  come  ceo^  4^.,  and  five  years 
pass ;  the  lease  is  barred.  Bam  v.  Freeman, 
Carter,  199. 

2.  A  lease  made  before  entry,  after  a  re- 
covery, is  void.  West  v.  SiUlon,  2  Ld.  Raym. 
853. 

(b)  By  the  lessee. 

1.  If  a  lease  for  years  be  made  to  begin 
presently,  and  lessor  continues  in  possession, 
a  fine  by  lessor  with  non-claim  will  bar  the 
lessee.    Hemming  v.  Brabasony  Orl.  Bridg. 

2.  Lease  to  B,  to  commence  two  yean  af- 
ter; the  two  years  being  expired,  B  before 
entry  may  grant  it,  although  the  lessor  con- 
tinue in  possession.  Wheeler  v.  Thorogood, 
Cro.  Elia.  127. 

3.  Lessee  for  years  enters  and  makes  a 
lease  at  will,  lessee  at  will  enters,  and  dies ; 
lessee  for  years  has  an  actual  possession  to 
all  purposes,  without  any  other  actual  en- 
try: the  lessor  might  lease  to  a  stranger 
without  entry  upon  a  tenant  at  sufferance. 
Oearyj.  Bearer^^  Orl.  Bridg.  396. 

4.  The  possession  of  lessee  for  years  is 
sometimes  called  the  actual  possession  of  the 


reversioner,  though  improperly.    Oeory  v. 
Bearcrqft,  Orl.  Bridg.  495. 

5.  Lessee  enters  before  the  term  com- 
mences, and  continues  in  possession  after- 
wards; he  is  a  disseisor  for  the  whole  time. 
Hennings  v.  Brabaton^  1  Lev.  46.  1  Keb. 
154.  8.  C. 
*  (c)  By  an  intruder. 

Lease  for  years,  to  commence  after  the 
end  of  a  former  lease;  which  expiring,  a 
stranger  enters;  the  lessee  may  grant  his 
term;  otherwise,  if  once. in  possession.  Cro. 
EliE.  15. 

[See  also  ante,  tit  ENrav,  p.  576.] 

VIII. Respecting  lessees; — 
(a)  In  general. 
None  can  Uke  by  a  lease  but 
those  who'*'  are  party  to  the  deed.  [  *879  ] 
Cole   and    Fri^ship*s   case,    1 
Leon.  287, 288. 

(b)  EeeUsiaslieal  persons. 

A  lease  to  a  spiritual  person  contrary  to 
21  H.  S.  c.  13.  is  not  void.  Woodl^f.  James, 
3  Dy.  358.  pi.  47. 

IX.  Respecting  lessors: — in  eblation  to 

LEASES  BY  PERSONS  OP  THE  FOLLOWING 
DESCRIPTION  : — 

(a)  By  an  Attomeyp 
A  lease  made  by  an  attorney  in  his  own 
name  is  void,  and  the  covenants  to  pay  the 
rent  are  void.  Frontin  v.  SmaU,  2  Ld.  Raym. 
1419. 

(b)  By  the  chaneeUor  of  the  dutehy  cf  Lan" 

caster. 

Leases  in  reversion  by  the  chancellor  of 
the  dutehy  of  Lsncaster,  whitbout  the  usual 
proviso  si  quis  plus  dare  tfoluerit,  are  void  by 
the  ordinances  of  that  court ;  but  where  in 
such  a  lease  it  was  said,  the  king  with  the 
assent  of  the  counsel  of  the  dtUehy,  leaised, 
although  false,  it  is  good,  for  leases  granted 
by  the  counsel  are  excepted  by  those  ordi- 
nances. 2  Dj.  232.  pi.  7. 
(c)  By  a  corporation,  or  the  members  of  it. 

1.  Upon  a  lease  by  the  queen  to  the  alder- 
men of  C,  they  have  capacity  to  take,  bat 
not  to  grant  to  another.  Aldermen  of  Ckes^ 
te^fieWs  case,  Cro.  Eliz.  35. 
'  2.  If  one  of  two  bailiffs  of  a  corporation 
make  a  lease  to  the  other,  it  is  void.  SaUer 
V.  Qroscenor,  8  Mod.  303. 

(d)  By  eectesiastieal  persons  s — 

1.  What  leases  by   them  are   good  and 

binding. 

1.  By  the  13  EHz.  c.  10.,  a  dean  and  chap- 
ter may  lease  to  A  for  twenty-one  yeare  \ 
then  to  B  the  next  year,  for  twenty-one 
years,  to  begin  from  the  making,  6lc.  ;  and 
so  to  C ;  and  all  the  leases  will  stand  to- 
gether.   Lyn  V.  Wyn,  Orl.  Bridg.  125. 

2.  Leases  made  to  the  queen  by  collefee, 
deans  and  chapters,  wardens  of  faoepita3i,«r 
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waf  oUmt  hKnng  apifitttal  or  eeolemtstical 
living*,  sfUDst  tke  proTision  of  the  act  of 
13  £liz.  c  10.,  are  retrained  by  the  eame 
act,  as  well  as  leases  made  to  common  per- 
sons. Case  of  £€€lenaitieal  Pertont^  5  Co. 
14a. 

3.  A  lease  by  a  dean  with  the  assent  of 
his  chapter,  and  the  seal  of  the  chapter  affix- 
ed, is  good,  if  the  dean  alone  be  parson  in 
right  of  his  deanery ;  leeia,  if  the  dean  and 
chapter  together  be  parsons  imparaonee.  1 
1^.40.  pi.  1. 

4.  Lease  by  a  bishop  made  by  indenture, 
to  commence  immediately  for  twenty-one 
years,  where  there  is  an  old  leaso  in  esse^  is 
good,  notwithstanding  the  statate  of  1  Eliz. 
Mo.  107. 

5.  An  abbot  leases  land  for  life,  and  after- 
wards leases  the  rsTersion  thereof,  habendum 
the  land  from  Michaelmas  next  after  the 
first  Lease  ended  £ot  twenty-one  yean ;  this 
is  a  good  Isase  of  the  land  for  so  long ;  and 
the  kabauhtm  and  the  premises  will  stand 
together;  and  therefore,  though  the  tenant 
tar  life  die  before  attornment,  yet  the  grant 
ii  good,  the  habendum  ehowing  that  it  was 
intended  as  a  lease  of  the  land,  and  not  as  a 
grant  of  the  roTersion.  Throgmarton  v.  Tror 
ciy,  2  Dy.  124.  pi.  40. 

6.  Biflhops  may  make  concurrent  leases, 
lease  upon  leatfo  every  year,  for  twenty 
years  together,  so  there  be  none  in  being  at 
oDce  exceeding  twenty.one  years.  Berry  v. 
WkiU,  Orl.  Bridg.  101. 

7.  An  estate  granted  by  copy  is  in  judg- 
ment of  law  an  estate  at  will ;  and  therefore, 
lands  granted  by  copy  are  lands  accustoma- 
bly  letten  to  farm  within  tjie  statate  13  Eliz. 
c  10.  Deana:nd  Chapter  of  Worcester's  case, 
6  Co.  37  a. 

8.  In  a  lease  made  under  the  provision  of 
13  Elix.  c  10.  it  is  sufficient  if  the  accustom- 
ed rent  be  injsuived  yearly  at  one  time.  Id. 
lUd. 

9.  If  two  manors  hare  been  usually  let  for 
SOL  a  year,  and  the  bishop  grant  a  lease  of 
one  of  them  only,  reserving  thereon  the  same 
rent  at  which  both  the  manors  were  let,  yet 
this  Jesse  is  good,  for  the  1  £!iz.  c.  19.  says, 
that  the  old  acustomed  rent  or  more  shall  be 
reserved.  Threadneedte  v.  iMnam^  1  Mod. 
203. 

10.  Under  the  statute  13  Eliz.  c  10.,  it  is 
sofiiaent  if  the  accustomed  yearly  rent  or 
sBoie  be  reserved ;  a  heriot  need  not  be  re- 
served. Dean  and  Chapter  ff  Woree$ter^s 
case,  6  Co.  37  a. 

11.^  A  demise  of  tithe  with 
[  *880  ]  landis  ^ood  within  the  13  Eliz., 
but  a  demise  of  tithe  barely  is 
■ot  gdod ;  the  ancient  rent  must  be  reserved. 
HoUen  v.  SmaUbrooke^  Vaugh.  203,  204.  2 
Saiand.  304. 


H  AU  leases  made  by  the  bishop,  though 
eontnry  to  the  1  Eliz.,  bind  himseUl  lAnd. 


242,843.    BiO^op  of  Saiuhurv's  cue,  10  Co. 

68  b. 

2.  What  are  void  or  voidable. 

1.  At  common  law,  bishops  with  the  con- 
sent of  the  chapter,  might,  by  their  charter 
of  feoffment,  grants,  or  leases,  bind  their 
successors.  BUhop  of  Salisbury's  case,  10 
Co.  58  b. 

2.  The  statute  31  H.  8.  c.  23.  gives  power 
to  such  persons  only  to  lease,  who  had  of 
themselves  no  power  to  make  leases  before 
that  act.    Lyn  v.  ITyn,  Orl.  Bridg.  1 24. 

3.  The  stotute  31 H.  8.  c  13.  avoids  Isaacs 
of  lands  whereof  anv  estate  for  life,  &e.  was 
then  in  being,  made  by  religious  persons 
within  a  year  before;  a  copyhold  was  granted 
by  copy  for  life,  and  then  the  religious  house 
made  a  lease  of  it  to  another  for  eighty 
yeiis;  held  that  the  lease  was  void,  the 
copyhold  estate  bemg  a  lease  for  life  within 
the  statute.  jSttomey'OeneralY,  Ueydon^S 
Co.  7  a. 

4.  A  leass  made  by  a  spiritaal  eorpmmtion 
within  one  year  before  the  dissolution  by  31 
U.  &  c  13.,  was  held  void.  3  Dy,  280.  pi.  13. 

6.  A  bishop  makes  a  lease  for  twenty-one 
years,  and  after  some  of  those  years  were 
expired  he  made  a  second  lease,  to  begin  at 
the  end  of  the  other ;  held  void.  Dean  and 
Chapter  of  JVestmintier's  case.  Carter,  15. 

6.  Lease  by  the  dean  and  chapter  of  P.  on 
a  house  in  London,  the  house  being  then  in 
lease  to  another  for  ten  years ;  it  is  void 
both  by  13  and  14  Eliz.  Hunt  v.  SingUiotit 
Cro.  Eliz.  564. 

7.  Dean  and  chapter  make  a  lease  of 
houses  in  a  city,  and  seventeen  years  are  in 
being:  then  they  grant  a  new  lease  of  the 
same  for  forty  years,  to  begin  presently ;  it 
is  not  warranted  by  the  statute  of  14.  Elis., 
and  not  good.  Dean  and  Chapter  of  Weat" 
minster*9  CBoej  Carter,  12, 13. 

8.  Lease  by  a  bishop  for  three  lives,  where 
there  is  a  lease  for  years  in  eue,  is  void. 
Mo.  253. 

9.  Lease  by  dean  and  chapter  for  three 
lives,  when  tne  remainder  of  a  term  of  years 
is  in  ette,  is  not  void  during  the  life  of  the 
dean,  but  voidable.    Mo.  875. 

10.  On  the  grant  of  an  advowson  to  a 
bishop  and  his  successors  after  the  death  of 
the  present  incumbent,  a  lease  by  the  bishop 
to  commence  when  the  advowson  falls  in,  is 
void  against  his  successor,  if  the  incumbent 
survive  him.    2  Dy.  244.  pi.  60. 

1 1.  A  lease  made  by  a  bishop  (by  deed  in- 
dented) of  a  fair,  parcel  of  the  possessions  of 
the  bishopric,  for  three  lives,  reserving  the 
old  rent,  and  confirmed  by  the  dean  and 
chapter,  does  not  bind  his  successor;  so  also 
if  the  lease  had  been  for  twenty  .one  years, 
Paul  V.  Major ,  5  Co.  2d  part,  3  a. 

12.  Lease  by  a  bishop  by  indenture,  re« 
serving  the  ancient  rent,  (but  which  men* 
tinned  not  any  rent  certain,  nor  let  not  all 
the  manor  together,  which  was  usually  de- 
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mised  iroder  one  rent,)  if  a  void  reeervation, 
and  a  void  leaie  againet  the  succeesor. 
Owen  V.  Thonuu  App  /Seet,  Cro.  Car.  95. 

13.  A  lease  of  tithes,  or  any  incorporeal 
things,  for  three  lives  bj  a  bishop,  is  void  as 
against  his  successor,  although  as  much 
rent  be  reserved  as  usually  has.been  reserved 
and  paid  upon  any  former  lease.  Mo.  778. 
Dean  and  Chapter  of  Windsor  v.  Govery  2 
Saund.  303,304. 

14.  When  lands,  paroel  of  a  bishopric,  are 
leased  for  years,  and  afterwards  the  bishop 
ousts  the  lessee,  and  makes  a  lease,  confirm- 
ed by  the  dean  and  chapter,  for  three  lives, 
rendering  the  ancient  and  accustomed  rent, 
such  lease  is  voidable  by  the  soq^essor. 
Eimer  v.  OdUy  5  Co.  2  a. 

15.  The  grant  with  the  ancient  fee  of  an 
ancient  and  necessary  office,  is  excepted  out 
of  the  general  restraint  of  1  Eliz.;  but  where 
such  office  has  been  granted  to  one,  a  grant 
to  two  is  not  out  of  the  general  restraint. 
BiMkop  of  SaliBbu/y'e  case,  10  Co.  58  b. 

16.  After  a  grant  of  the  next  avoidance,  if 
the  parson  make  a  lease,  rendering  rent, 
confirmed  by  the  patron  and  ordinarv,  and 

afterwards  the  parson  be  depriv- 
[   *881   ]  ed  for  marriage,  the  grantee*  of 

the  term  presenting  the  incumbent 
shall  avoid  the  lease.    3  Dy.  133.  pi.  1. 

17.  Lease  by  a  parson  for  twenty-one 
years  after  the  statute  of  13  Eliz.  renderbg 
the  ancient  rent ;  the  patron  and  ordinary 
confirm  it;  the  parson  dies;  the  lease  is  void 
by  death,  as  well  as  by  non-residence  or  re- 
signation.   Mott  V.  HoUb^  Cro.  Eliz.  123. 

18.  Lease  made  by  parson,  patron,  and 
ordinary,  being  avoided  by  the  next  incum- 
bent, discharges  all  his  successors.  Cro.  Car. 
84»85. 

3.  When  and  how  such  leases  may  be  made 
good  by  confirmation. 

1.  Lease  for  years  or  grant  of  a  rent- 
charge  by  a  parson,  to  commence  after  his 
death,  confirmed  by  the  patron  and  ordinary, 
shall  bind  the  successor.    1  Dj.  69.  pi.  30. 

S.  If  a  parson  make  a  lease,  which  the 
bishop  confirms  as  patron  and  ordinary,  but 
not  the  chapter,  and  afterwards  the  bishop 
collate  another,  and  then  is  translated,  this 
lease  cannot  be  avoided  during  the  lives  of 
the  bishop  and  the  incumbent  who  found  the 
land  charged.    3  Dy.  356.  pi.  43. 

3.  The  grant  of  any  ancient  office  to  one 
with  the  ancient  fee  by  a  bishop,  shall  not 
bind  the  successor,  unless  confirmed  by  the 
d^an  and  chapter,  for  such  grants  remain  at 
the  common  law.  Bitkop  of  Sali»lfury*t  case, 
10  Co.  58  b. 

4.  If  a  lease  be  made  by  a  dean  and  chap- 
ter, not  warranted  by  14  £liz.,  reserving  rent, 
and  the  dean  dies,  the  succeeding  dean  and 
chapter  may  receive  the  rent,  for  it  was  only 
Toidable.  Dean  and  Chapter  if  Wettnwn»teri 
case,  Carter,  16. 


5.  The  bishop  must  confirm,  as  well  as  the 
dean  and  chapter,  a  grant  of  parcel  of  the 
prebend,  or  it  shall  not  bind  the  successor.  1 
Dy.  61.  pi.  30. 

6.  If  a  bishop  have  two  chapters,  both  must 
confirm  his  leases,  or  the  successor  may  avoid 
them ,  but  if  one  be  dissolved,  then  the  con- 
firmation of  the  other  suffices.  3  Dy.  383.  pL 
26. 

7.  A  prebendary  makes  a  lease  for  seventy 
years,  the  bishop  and  chapter  confirm  the  de- 
mise aforesaid  quoad  fifty-one  years,  it  is 
certainly  good  for  that  time.  3  Dy.  338.  pi. 
43. 

8.  Lease  for  years  of  tithes  by  the  provost 
of  W.,  confirmed  by  the  dean  and  chapter, 
but  not  by  the  patron  and  ordinary;  the 
provostship  by  act  of  parliament  is  united, 
on  the  death  of  the  provost,  to  the  deanery ; 
acceptance  of  rent  by  the  dean  is  no  con- 
firmation of  the  lease,  which  is  void  by  the 
provo8t\i  death.    3  Uj.  239.  pL  40. 

[Su  oho  ante^  tit.  Conishmation,  p.  333.] 

(e)  By  husband  and  vnfe^  or  Wisher  of  ihem, 

1.  A,  possessed  of  a  lease  of  tithes  in  the 
right  of  nis  wife,  as  executrix  to  her  former 
husband,  grants  totum  Jtu  mum  ;  it  is  good. 
Arnold  v.  Bidgood,  Cro.  Jac.  318. 

2.  The  wife  is  liable  to  such  covenants  as 
run  with  the  land,  if  she  agree  to  the  lease 
after  his  death.    2  Saund.  180. 

(f)  By  joint-tenants. 
1.  One  of  two  joint-tenants  for  life  leases 
for  years  and  dies,  the  lease  is  still  good.    1 
Ro.  309.  401. 

3.  So,  if  one  of  two  joint-tenants  for  life 
make  a  lease  for  years,  if  he  and  his  com- 
panion  so  long  livft,  the  lease  is  good.  1  Ro. 
309. 

3.  But  in  such  case,  if  one  dies,  the  lease 
is  determined.    1  Ro.  310.  317^ 

(g)  Bya  lord  of  a  manor. 
There  needs  no  reservation  of  power  to 
lease  upon  copyholds;  the  lord  may  grant 
tliem  according  to  the  custom.    Bosworth  v. 
Forard^  Orl.  Bridg.  177. 

(h)  By  tenant  Jbr  life. 

Lessee  for  life,  without  impeachment  of 
waste,  may  make  a  lease  for  years,  excepting 
the  trees.    Seeheverel  ▼.  Dale^  Poph.  193. 
Bacon  v.  Oyrlen^  Cro.  Jac.  396. 
(i)  By  tenant  for  Hfe  and  remainder-man, 

1.  If  A,  tenant  for  lift,  and  B,  remainder- 
man in  fee,  by  indenture,  make  a  lease,  bv 
the  delivery  of  the  deed,  it  is  the  lease  of  A 
during  his  life,  and  the  confirmation  of  B; 
and  after  the  death  of  A  it  is  the  lease  of  B, 
and  the  confirmation  of  A ;  and,  therefore, 
where  the  plaintiff  in  an  ejectment  declared 
on  a  joint  demise  by  A  and  B,.it 
was  held*  bad.  TreparCs  case,  6  [  ^883  ] 
Co.  14  b.  1  And.  46. 

3.  And  after  the  death  of  tenant  for  lifo, 
the  reversioner  can  declare  alone  for  waite 
as  upon  his  own  letM.    Mo.  73, 
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(j)  Bp tenaniin iaih 
1.  Tenant  in  tul  makes  a  lease  for  twen- 
ty-one jeara,  rendering  the  andent  rent,  and 
aftonrarda  releases  it ;  still  the  lease  is  good 
against  the  iasiie.    2  Ro.  407. 

3.  If  tenant  in  tail  make  a  lease  in  prm- 
•enit,  and  after  conToy  over  his  estate  by  fine, 
the  connaee  In  this  case  cannot  avoia  this 
lease;  otherwise  it  seems  when  the  tenant 
in  tail  makes  a  lease  to  commence  at  a  day 
to  eome;  there  the  connsee  may  avoid  it 
Opty  V.  Humuuhu^  T.  Raym.  132, 133, 134 

3.  Tenant  in  tail  before  the  statute  of  osoi 
made  a  feolEinent  to  the  nse  of  himself  and 
his  heirs,  and  then  made  a  lease  reserving 
rent,  and  afler  the  itatnte  he  died ;  held,  that 
this  lease  could  not  be  avoided  by  a  grantee 
of  the  issne,  who  aliened  without  entering. 
lDy.5l.pl.  17. 

4.  Tenant  in  tail  may  make  a  lease  for 
twenty-one  years,  though  the  reversion  be 
in  the  crown.  Berry  ▼•  WkUe^  Orl.  Bridg. 
106L 

5.  Ejoase  for  forty  years  by  husband,  te- 
nant for  life,  and  his  wife,  who  had  the  re- 
mainder in  tail,  is  void  againft  her  issue. 
3  Dy.  252.  pL  97. 

6.  Two  coparceners  in  tail ;  the  husband 
of  one,  being  tenant  by  the  curtesy,  joins 
with  the  other  in  a  lease,  reserving  rent 
joinllj ;  it  is  not  a  good  lease  within  the  32 
H.8.    LaL45. 

7.  A  lease  by  tenant  in  tail  for  twenty 
yeais,  to  commence  at  next  Michaelmas,  is 
not  good.  Carter,  15.  Contra,  2  Dy.  246. 
pL6B. 

8.  So,  if  a  lease  of  tenant  in  tail  be  in  be- 
ing, and  nine  years  expired,  and  he  makes  a 
Itase  to  begin  twenty  years  af\er  the  nine 
jears  expired.  Dean  omd  Chapter  of  Weot' 
sttniTcr^s  case.  Carter,  15. 

9.  Tenant  in  tail  of  the  gifl  of  the  king, 
leases  for  years,  and  dies ;  his  heir  accepts 
the  rent,  and  is  afterwards  attainted;  the 
king  is  in  by  reverter,  and  shall  avoid  the 
lease,  notwithstanding  this  acceptance  of 
rent   2  Dy.  115.  pi.  65. 

(k)  By  a  termor, 

1.  Held,  that  if  lessee  make  an  under. 
lease  far  the  whole  term,  reserving  rent  to 
bimseli^  it  is  an  under-lease,  not  an  assign- 
Boot    Pouiieney  v.  HbZmet,  1  8tra.  405. 

ft  If  termor  for  years  grants  for  a  leas 
term,  to  commence  after  his  death,  it  is  good. 
Salk.413.    5ieii^  V.  Btcifct,  Holt,  414. 

3b  J  8  maketf  a  lease  for  life  or  years  in 
being;  after  the  first  term  expires,  a  stranger 
enters  by  tort,  yet  the  leasee  may  grant  over 
hb  term ;  but  if  he  had  entered,  and  after- 
wards been  put  out,  be  cannot  grant  his  term 
tiD  he  re-enters.    Carter,  196. 

4.  If  lessee  of  a  term,  to  begin  after  a 
former  term,  leases  all  the  lands  by  indenture 
for  twenty-one  years,  to  begin  presently,  this 
is  a  good  lease  by  estoppelbetween  the  par- 
ties.   FooU  V.  BerhUy,  Orl.  Bridg.  545. 


5.  Leasee  for  years  cannot  bind  or  charge 
the  freehold.    Cro.  Jac.  142. 

(1)  By  one  %cho  hat  a  torongfid  etiaie, 

1.  A  lease  by  an  intruder  upon  the  queen*s 
possession  is  not  good.  Kentey  v.  Biehard^ 
son,  Cro.,£liz.  728. 

2.  A  lease  made  by  a  person  who  has  a 
tortius  reversion  shall  be  good,  if  before  the 
commencement  of  the  lease  the  tort  be 
purged,  and  the  lessor  haa  a  rightfhl  estate. 
Pttlian  V.  Hardy,  Skin.  3. 

3.  A  tortius  tee-simple  is  sufficient  to  sup- 
port a  lease.  PoUer  v.  Pinkney^O  Mod.  205. 

4.  Disseisor  leases  for  life,  rendering  rent, 
then  grants  the  reversion  to  the  disseisee, 
who  accepts  the  rent ;  this  is  a  good  confirma- 
tion.   1  Dy.  30.  pi.  207. 

(m)  By  one  who  hat  no  eotate* 
A  lease  made  by  one  who  has  no  estate  is 
good,  if  the  leaser  be  entitled  before  the  com- 
mencement   Pvlian  ▼.  Hardy,  Skin.  3. 

X.  RkLATXVI  to  the  TIMS  or  TBI  COMMENCE- 
MENT OP  A  LEASE. 

I.  A  lease  for  years  may  commence  in 
fuiuro.    1  Leon.  171.    Orl.  Bridg.  4. 

5.  So  also  a  lease  at  will.  Geary  v.  Bear^ 
erofl,  OM.  Bridg.  499. 

o.*  A  lease  oer  outer  tie  cannot 
commence  infuturo,    2  And.  29.    [  *683  J 

4.  A  lease  for  life  cannot  com- 

mence  infuturo  unless  by  way  of  remainder. 
Curriton  v.  Oadbury,  1  £eon.  275, 276. 

5.  If  a  lease  is  made  for  years,  and  no  time 
fixed  for  it  to  begin,  it  begins  presently,  t.  e. 
from  the  sealing  and  delivery.  Methim  v. 
Heckford,  J.  Bridg.  21.    1  Vent  137.  S.  P. 

6.  So,  where  there  is  an  impossible  date, 
as  from  the  40th  of  September.  Tailour  v. 
FUtgerald,  1  Vent.  137.  Orl.  Bridg.  534. 

7.  If  a  leaae  be  made  to  begin  from  the 
makine  of  a  lease,  it  takes  efiect  the  same 
day,  whether  it  be  dated  or  not.  Norrie  v. 
Hundred  of  Oawtry,  Hob.  140. 

8.  Where  several  lands  (held  part  for  life, 
and  part  for  yeara,)  are  demised  to  A  for 
years,  habendum  from  the  time  of  the  death, 
aurrender,  forfeiture,  or  determination  of  the 
estate  and  term  of  the  first  leaaeea,  and  the 
eatate  in  one  of  the  parcels  determines,  the 
term  granted  to  A  anall  begin  immediately 
in  the  said  parcel,  although  the  other  eatates 
are  in  ease.  Coek  v.  Oerrard,  1  Saund.  183, 
184. 

9.  Lease  for  yeai%  to  commence  after  an 
estate  tail  ia  good.    1  Sid.  102. 

10.  Where  a  man  makea  a  leaae  for  ycara, 
and  afterwarda  makes  another  leaae  of  the 
same  land,  to  commence  before  the  expiration 
of  the  first  term,  the  second  lease  is  ?oid.  1 
Dy.  26.  pi.  167. 

II.  A  leaae  to  commence  after  the  end  of 
anotfaer,  when  there  is  no  auch  other,  shall 
commence  presently.  Baseett  v.  Lewis,  1 
Lev.  77. 254.    Vaugh.  73,  &c. 

12.  So,  if  the  former  provea  to  be  void  ah 
imtUt,  or  becomes  so  afterwards.   2  Leon.  1 1. 
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13.  If  a  lease  is  made  to  oommenoe  after 
the  end  of  another  lease,  which  is  misrecited 
in  a  material  part^  as  in  the  date,  &c.,  so  that 
there  is  no  such  lease  in  esse,  it  sliall  be^in 
presently.  Carter,  151.  Foole  v.  Berkley, 
Orl.  Bridg.  549,541.     1  Vent.  83. 

14.  Otherwise  if  the  variance  is  in  an  im- 
material point.  Foote  y.  Berkley,  OrL  Bridge. 
534. 

15.  A  lease  was  made  to  A  and  B  for  sixty 
years,  with  a  clanse  of  re-entry  immediately 
after  the  deaths  of  A  and  B,  and  of  the  longer 
liver  of  then)  within  the  term,  after  the  death 
of  A ;  within  the  term,  another  lease  of  the 
same  lands  was  made  to  C  habendum  et  oe. 
eupandum  whan  the  former  lease  shall  deter- 
mme,  after,  or  by  the  death,  surrender,  or 
forfeiture  of  the  said  B;  held,  the  second 
lease  shall  commence  either  afler  the  re-en- 
try by  force  of  the  proviso,  if  any  be,  and  if 
none,  then  after  the  determination  and  end 
of  the  first  term  by  any  of  the  other  means. 
Bp,  ofBath*9  case,  6  Co.  34  b. 

16.  If  lands  are  given  to  two  for  their  lives, 
remainder  afler  their  deaths  to  their  execu- 
tors or  administrators  for  forty-one  years,  if 
they  surrender  or  otherwise  determine  their 
estates  for  lives,  the  forty-one  years  begin 
presently.    Poole  v.  Haskey,  Orl.  Bridg.  370. 

17.  And  so  it  is  If  they  had  granted  away 
their  term  for  forty-one  years,  and  afler  sur- 
rendered  their  estate  for  lives,  the  grantee 
might  have  entered  presently.  Poole  v.  Hos- 
key,  Orl.  Bridg.  370. 

18.  Lease  for  years  by  indenture,  to  com- 
mence from  Michaelmas,  subsisting  a  former 
one ;  if  the  first  lessee  purchase  the  reversion, 
the  second  lessee  may  enter  at  Michaelmas. 
2  Dy.  112.  pi.  49. 

19.  A  copyhold  is  granted  to  A,  B,  and  C, 
for  their  lives,  then  another  grant  is  made  of 
the  reversion  for  forty  years  afler  the  death, 
surrender,  or  forfeiture  of  the  estate  of  A,  B, 
and  C ;  C  survives,  and  his  wife  holds  in 
free-bench ;  the  lease  for  forty  years  com- 
mences not  till  afler  the  wife^s  death.  Chan- 
treU,  v.  Randall,  1  Lev.  20.  35. 

20.  Lease  to  A  for  twentj-one  years,  to 
begin  at  Michaelmas,  remamder  to  J  S  for 
twenty-one  years  more;  there  is  a  privity 
between  them,  and  afler  Michaelmas  it  is  an 
estate  to  A  in  possession,  if  he  enter,  remain- 
der to  J  S.  Hemming  v.  Brabaion,  OrL 
Bridg.  5. 

21.  Two  closes  being  in  lease,  one  for  forty 
years,  and  the  other  for  twenty  years,  the 
lessor  makes  a  new  lease  for  forty  years  from 
and  afler  the  determination  of  the  several  de- 
mises aforesaid ;  this  is  a  lease  of  one  close, 
to  commence  at  the  end  of  twenty  years,  and 
of  the  other  at  the  end  of  forty  years.* 
Wyndham  v.  Dtbney,  5  Co.  7  a.  Mo.  191. 

22.  Indentures  of  demise  wore 

[  *884  ]  engrossed,  bearing  date  2Gth  May, 

25  Eliz.,  of  land  in  L,  to  have  and 

to  hold  for  three  years  from  henceforth,  and 

the  said  indentures  were  delivered  at  four 


o^cIock  in  the  aflernooD  from  the  twentieth 
day  of  June  in  the  same  year ;  it  was  resolved, 
1st,  that  *^  fh>m  henceforth"  should  be  ac- 
counted from  the  day  of  the  delivery  of  the 
indentures,  and  not  by  any  computation  of 
date ;  2ndly,  though  the  delivery  was  in  the 
afternoon  of  the  20th  June,  the  lease  should 
end  on  the  19th,  for  the  law  rejects  all  frac* 
tions  of  a  day ;  3rdly,  that  in  this  case,  as 
also  where  a  lease  is  limited  to  take  effect 
firom  the  making  thereof,  the  day  of  the  d»> 
livery  shall  be  taken  inclusively;  but  if  a 
lease  be  made  to  begin  from  the  day  of  the 
making,  or  from  the  da^  of  the  date,  the  day 
itself  of  the  date  is  mcluded.  Clojflon  y. 
PresenAom,  5  Co.  1  lu  Barwide'B  case,  5  Co. 
93  b. 

23.  That  every  lease  for  years  should  have 
a  certain  beginning,  is  to  be  intended  when 
it  is  to  take  effect  m  interest  or  possession. 
Bp.  ofBath'i  case,  6  Co.  34  b. 

24.  But  though  a  lease  for  years  should  not 
be  totally  uncertain,  yet  it  may  be  good  as  a 
freehold  under  circumstances.  Petty  v.  Ood- 
dardy  Orl.  Bridg.  39. 

25.  By  indenture  between  J  S  of  the  one 
part,  and  A,  B,  C  of  the  other  part,  J  S  de- 
mises lands  to  A  for  eighty  years,  if  A  should 
so  lon^  live,  and  not  alien  the  premises ;  and 
if  A  die  or  alien  within  the  term,  then  that 
his  estate  shall  cease ;  and  then  the  lessor 
granted  the'premises  to  B  for  so  many  years 
of  the  said  term  as  should  be  then  to  come, 
if  he  should  so  long  live,  and  not  alien ;  and 
in  like  manner  to  C ;  and  if  C  die  or  alien, 
then  the  lessor  granted  it  to  D,  his  executors 
and  assigns,  for  so  many  years  as  should  be 
then  to  come:  held,  that  this  was  a  good 
lease  to  A  for  so  many  years  as  he  shall  live 
of  the  eighty  years ;  but  the  leases  to  B  and 
C  afler  were  void,  for  the  term  ended  by  the 
death  of  A ;  eecut,  if  the  words  of  the  second 
demise  had  been  to  have  and  to  hold  during 
the  residue  of  the  eighty  years,  and  not  dur- 
ing the  residue  of  Uie  term ;  that  it  was  a 
good,  possibility  in  D  to  have  the  term  for 
years ;  but  B  and  C  dying  in  the  life  of  A, 
the  possibility  to  D  could  not  take  effect,  be- 
cause the  contingency  was  to  D  upon  the 
cesser  of  the  estates  of  B  and  C,  who  never 
had  any  estates,  on  account  of  their  dyinr  in 
the  Ufe  of  A.  ChedingUnCs  case,  1  Co.  153  a. 

XI.  Relative  to  the  dueation  of  a  i.ea8e. 

1.  If  a  lease  be  made  for  years  generally, 
it  is  a  good  lease  for  two  years.  Biekop  of 
Bath''8  case,  6  Co.  34  b. 

2.  A  lease  *^  for  the  term  of  one  year,  and 
and  so  from  year  to  year  as  long  as  both 
parties  please,"  is  a  good  lease  for  two  years ; 
for,  afler  the  first  year,  it  is  a  lease  from  year 
to  year  until  the  lessor  or  lessee  determine  it« 
Lr-sff  v.  Stradwick,  11  Mod.  205.  2  Salk. 
413,  414.  3  Salk.  135.  222.  S.  C.  12  Mod. 
610.  Biehop  of  Bath's  case,  6  Co.  34  b.  Lutw. 
[75].  ^^arrf  V.  JKn^,  Cro.  Eliz.  775.  Combes 
V.  CoU,  C.  T.  Hardw.  305.      ' 
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3.  A  letae  lor  three  yean,  and  those  ended 
Ibr  other  three  years,  and  those  tadod  for 
otlier  three  yeara  more,  dnring  all  the  life  of 
Om  lessor,  is  a  lease  Ibr  nine  years  only ;  se- 
ess,  perhapa,  had  it  heed  from  three  years  to 
three  years  daring  the  life,  with  livery.  Anon* 
1  By.  24.  pi.  151. 

4  A  lease  for  three  years,  and  at  the  end 
of  those  three  years  for  other  three  years,  and 
so  from  three  years  to  three  years,  is  a  lease 
for  twelve  years.  A*eio6errte  v.  Bathbone^  1 
Bo.  287. 

5.  A  lease  for  ten  years  by  indenture,  and 
that  tf  the  lessee  pays  so  much  at  the  end  and 
term  of  every  ten  years,  then  he  shall  have  a 
perpetual  demise  of  the  land  firom  ten  years 
to  ten  years  continoally  following,  and  out  of 
the  memory  of  man,  is  a  good  lease  for  no 
more  than  ten  years.  Plow.  271,  272,273, 
274. 

6.  If  a  lesse  be  made  for  twenty.one  years, 
with  a  forther  covenant  by  the  lessor,  ^  that 
the  lessBS  shall  have  the  same  for  twenty-one 
years  more  after  theexpiration  of  the  said  term, 
and  so  from  twenty-one  years  to  twenty-one 
years,  until  ninety-nine  years  thenoe  next 
sosDing  shall  be  completed  and  ended,**  the 
first  twenty-ooe  years  shall  not  be  reckoned 
part  of  the  ninety-nine  years.  Bianehester 
C0tL  V.  Tngord^  2  Show.  31. 

7.*  Long  leases  are  not  to  be 

[  *W5  ]  iaTotired;  by  the  ancient  law,  a 

lease  for  above  forty   years  was 

held  void;  they  are  never  without  suspicion 

of  fraud.    Freeman  v.  Barnet,  1  Vent.  58. 

8.  A  void  limitation  of  the  commencement 
of  a  lease  for  years  is  as  no  limitation. 
Bi^^Batk'9  case,  6  Co.  34  b. 

9.  Without  livery,  the  words  "I  here  de- 
Buse  unto  you  my  house  so  long  as  I  live, 
paying,  dtc"  create  but  an  estate  at  will. 
Sksrp*9  case,  6  Co.  26  a. 

XIL  RULATTVB  TO  THK  DBTBEllINATIOIf  OF  A 

LBABE. 

1.  If  husband  and  wife  lease  land  at  will, 
rendering  rent,  and  the  husband  dies,  it  is 
no  oountennand  of  the  will.  HentteatTs  case, 
5  Co.  10  a. 

S.  So  also  of  joint-tenants.    Id!  Ibid. 

3.  A  lease  at  will,  rendering  rent,  is  not 
determined  by  the  marriage  of  the  feme 
feasor.    Id.  Ibid. 

4.  A  lessee  at  will,  paying  quarterly,  can- 
not determine  his  will  after  a  quarter  is  be- 
ron,  without  paying  that  quarterns  rent. 
iM^  ▼.  Fieid^  3  Salk.  222.  ilnon.  12 
Mod.  610.    Alevn,4. 

5.  If  lessee  for  life  leases  for  years,  and 
afterwards  purchases  the  reversion,  and  dies 
within  the  term,  the  lease  for  years  is  deter- 
mined, and  the  heir  in  reversion  con  oust 
him  and  avmd  it    Anon,  DalL  26. 

6.  If  a  lease  for  years  be  made  to  three 
(saming  them),  so  long  as  they  live,  and  one 
of  them  die,  the  lease  is  determined,  iinen. 
D*IL2.    1  Dy.  67.  pL  18. 
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7.  If  a  lease  at  will  be  made  to  three,  ren* 
dering  rent,  and  one  dies,  it  is  no  determi- 
nation of  the  lease.  Hemtead^t  case,  5  Co. 
10  a. 

8.  A  lease  for  ^ears  to  husband  and  wife, 
if  they  or  any  issue  of  their  body  so  long 
live,  is  not  determinable  till  all  are  dead.  Mo. 
239.    1  And.  161. 

9.  If  a  lease  be  made  to  A  during  the  life 
of  several,  upon  the  death  of  one  of  the 
cegtui  9«e  et€s,  the  estate  is  not  determined ; 
but  A  shall  have  the  land  during  the  life  of 
the  survivor  of  them.  Brudnel  v.  /SUdmors, 
5  Co.  9  a.    Hughes  ▼.  Crowther^  13  Co.  66. 

10.  fiut  if  a  man  lease  land  for  one  hun- 
dred years,  if  A  and  B  shall  so  long  live,  if 
one  die  the  lease  is  ended.  Brudnel  ▼.  Skid' 
more,  5  Co.  9  a.  2  Vent.  74.    13  Co.  66.  S.  P. 

11.  So  if  a  freehold  lease  be  made  during 
the  time  that  C  and  D  shall  be  iastices  of  the 
peace,  dtc.  on  failure  of  one  of  them  to  con- 
tinue  justice,  the  estate  shall  determine. 
Brudnel  v.  Skidmore,  5  Co.  9  a. 

12.  Lessee  for  years  makes  a  lease  at  will, 
and  the  will  is  determined ;  he  is  in  of  his 
old  possession :  tditeTf  if  lessee  for  years 
makes  a  lease  for  years,  and  it  is  determined. 
Geary  v.  Bearereft,  Carter,  66. 

XIII.    RXLATIVX  TO  THE    ASSIQNMBNT    or     A 

LEASE. 

1.  A  lease  for  one  hundred  years,  to  com- 
mence ten  years  aflcr  the  death  of  B,  is  good 
in  interest,  and  assignable  immediately. 
Hemming  v.  Brahason,  Orl.  Bridg.  4. 

2.  If  a  lease  bo  made  for  years  to  begin  at 
a  day  to  come,  and  the  lessor  continue  in 
possession  beyond  the  time  of  the  commence- 
ment of  the  lease,  yet  the  lessee  may  grant 
the  same  over.    Orl.  Bridg.  11.  S.  C. 

3.  Assignment  of  lease  for  years,  to  com- 
mence after  death  of  S,  is  void.  1  And.  122. 

4.  If  a  lease  be  made  to  begin  at  Michael, 
mas,  and  before  the  day  a  stranger  enter,  the 
lessor  is  disseised ;  yet  the  future  interest  of 
the  lessee  js  neither  divested  nor  turned  to  a 
right,  and  if  the  disseisin  continue  till  after 
Miduielmas,  that  interest  may  be  granted 
over.  Hemming  v.  Brabaeon^  Orl.  Bridg. 
4. 10. 

5.  An  under-lease  for  the  whole  term 
amounts  to  an  assignment.  Hicks  v.  Down" 
ing,  1  Ld.  Raym.  99.  1  Salk.  13.  S.  C.  Sed 
viSe  antef  p.  882.  div.  (k).  pi.  1. 

[See  also  ante,  tit  Assignment,  p.  98.] 

XIV.    Relative    to   the   construction  of 

LEASES ; — 

(a)  Generally. 

1.  By  the  rules  of  law,  on  the  commence- 
ment of  leasers,  the  construction  shall  be 
strongest  against  the  lessor,  and 

most   beneficially  for  the    lessee.  [  *880   ] 
Bishop  of  AolA's'case,  6  Co.  34  b. 

2.  Where  a  journey  is  reserved  on  a  lease 
for  years,  to  be  performed  yearly,  the  law 
directs  for  how  many  years  it  shidl  be  per- 
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filmed;  namely,  daring  the  term,  and  no 
jonger.    Lawfon  ▼.  Came^2  Saund.  168. 

(b)  Jn  respect  of  the  property  UoMed, 

1.  By  the  demiie  of  the  ftrm  of  H,  the 
manor  of  H  will  pass.  Rowe  ?.  HutdingUm^ 
Vaugh.  71. 

2.  By  a  lease  of  a  manor  to  which  an  ad- 
voweon  is  appendant,  not  saying  cum  pnii- 
nentxB^  the  advowson  does  not  pass.  Hig- 
gins  ▼.  Oranit  Cro.  Eliz.  18. 

3.  A  leases  ten  acres  of  his  rectory  for  ten 
ye^rs,  and  afterwards  makes  a  lease  of  the 
entire  rectory  to  B ;  the  ten  acres  pass  as 
parcel  without  attornment,  and  after  the  ten 
years  B  shaU  have  them.    3  Dy.  349.  pi.  18. 

4.  Lease  of  a  garden-plot ;  the  lessee  as- 
signs, the  assignee  builds  on  it,  and  leaves  a 
little  garden-plot ;  the  lessor  makes  another 
lease  of  the  garden-plot  to  a  third  person ; 
the  building  passes.  Burton  v.  Broume^  Cro. 
Jac.  648. 

5.  A  prior  and  convent  made  a  lease  of  the 
site  and  all  the  demesnes  of  a  manor  fbr 
life,  rendering  rent;  the  king  afler  the  dis- 
solution made  a  lease  of  the  manor  for 
years  per  nomen  manerii ;  the  rent  and  the 
reversion  of  the  demesnes  pass.  3  Dy.  233. 
pi.  10. 

6.  Lease  of  an  abbey,  *^  and  all  lands,  mea- 
dows, pasture,  and  the  under-written^  with 
the  appurtenances,  &>c.  viz.  such  a  close  and 
such  a  close  ;*'  the  word  viz.  relates  only  to 
the  underwritten,  and  all  the  other  lands 
shall  pass  by  the  express  words.  1  Dy.  77.  pi. 
38. 


(c)  In  respect  of  the  estate  or  interest  intended 

to  be  passed. 

1.  In  a  lease  for  years,  the  word  **  term'*  is 
held  to  imply  mereiv  the  space  of  time  for 
which  the  interest  is  granted ;  and  such  a 
demise,  with  remainder  over  of  the  residue, 
should  the  lessee  die  within  the  term,  will 
enure  according  to  the  expressed  intention 
of  the  parties.  Doe  dem.  PUnoden  v.  Cart' 
toright^  Keny.  529. 

2.  If  a  man  makes  a  lease  for  ^ears,  to 
commence  afler  the  surrender,  forfeiture,  de- 
termination,  or  end  of  a  former  lease,  the 
lessee  shall  not  have  election  ;  but  whichever 
event  shall  first  happen,  on  the  happening  of 
it,  the  second  lease  which  before  consisted  in 
interesse  termini,  shall  begin  in  possession.  Bp, 
of  Bath's  case,  6  Co.  34  b.  Cro.  Jac.  71.  S.  C. 

3.  If  a  lease  is  made  to  A  for  the  life  ot  A, 
B,  and  C,  he  has  but  one  entire  estate  for 
three  lives.  Pinker  v.  IMcott,  Orl.  Bridg. 
376.  Fletcher  v.  Fisher,  Lutw.  [584.].  Mo. 
398.    Boon  v.  Adwick,  Cro.  Eliz.  491 . 

4.  A  lease  for  eighty  years,  and  from  the 
end  thereof  for  twenty -one  years  more ;  the 
whole  is  one  term  of  one  hundred  and  one 
years.    Hemming  v.  Brahason,  1  Lev.  45. 

5.  The  reservation  of  several  rents  does 
not  nudse  several  terms.    S.  C.  Orl.  Bridg.  7. 

6.  The  lessee  granted  the  lands  to  W  R, 


his  execatora,  &Cn  kabendmim  to  him  and  his 
executors*  after  the  death  of  the  grantee; 
adjudged  that  the  whde  term  passed.  6er- 
maine  v.  Orchard,  3  Salk.  222. 

7.  When  a  lease  for  years  shall  be  made 
good  by  reference,  the  reference  ought  to  be 
to  a  thmff  which  has  express  certainty  at  the 
time  of  tne  lease  made,  and  not  to  a  possible 
or  casual  certainty.  Bp.  of  BaMs  case,  6 
Co.  34  b. 

a  A  house  is  leased  '*8o  that  the  lessee 
may  make  his  profit  of  the  house;'*  yet  he 
may  not  pull  it  down,  nor  do  waste  in  it. 
Throckmmton  v.  Traey^  Flow.  160. 

8.  If  a  man  makes  a  lease  of  a  wood,  ail 
faciendum  maximum  prf^fieivm  meUori  moio 

quo  proterit^  the  lessee  cannot  thereby  cut 
the  trees,  nor  do  waste.    Anon.  4  Leon.  9. 

10.  If  a  man  having  a  warren  leases  the 
game,  the  soil  docs  not  pass.  IZtce  v.  Wise- 
man,  1  Ro.  259. 

11.  But  by  the  lease  of  a  park,  the  soil 
passes.    1  Ro.  259. 

12.  A  lease  for  years  made  in  one  county 
will  pass  lands  in  that  and  in  another  count/ 
also ;  seeus  of  a  freehold,  as  there  must  b& 
livery  in  both.    2  Dy.  246.  pi.  71. 

13.  Lease  to  J  S  for  life,  habendum  to  him 
and  A,  B,  and  C,  (his  three  sons)  successive ; 
the  sons  shall  not  take,  either  in  pos- 
session or  by  way  of  remainder.*  [   •887    ] 
IVindsmore  v.  Hubbard,  Cro.  Eliz. 

5a 

14.  Lease  to  two  and  the  heirs  of  one  for 
years,  is  only  a  lease  for  years.    1  And.  223. 

1 5.  Where  A  has  a  lease  for  the  life  of  him- 
self and  two  others,  B  and  C,  and  grants  the 
land  for  the  life  of  himself,  or  for  the  life  of 
B  or  C,  this  passes  the  whole  estate  and  free- 
hold for  the  life  in  question;  and  there  is 
only  a  contingency  or  possibility  that  it  may 
come  back  to  ihe  grantor.  PiiAer  y.  LiteoU^ 
Orl.  Bridg.  376. 

16.  A  lease  made  to  A,  B,  and  C,  for  their 
lives,  habendum  to  A  for  life,  the  remainder 
to  B  for  life,  the  remainder  to  C  for  life,  they 
shall  take  according  to  the  haberidwn. 
Dowse'' t  case,  Cro.  Eliz.  25. 

17.  Where  the  king,  after  making  a  lease 
of  lands  for  years,  with  the  deodands,  grant- 
ing all  deodands  generally  (not  reciting  the 
lease)  to  his  almoner,  and  afler  the  expira- 
tion of  the  lease  made  a  new  one  like  the 
former,  the  second  lessee,  and  not  the 
almoner,  shall  have  the  deodands.  1  Dy.  77. 
pi.  37. 

18.  A  lease  for  twenty-one  years  to  A, 
and  afler  the  expiration  of  thirty-one  years, 
then  to  A  for  forty  years,  the  latter  term  is  a 
future  interest.  Hemming  v.  Brabaton^  Orl. 
Bridg.  7. 
(d)  In  respect  of  ihe  time  of  the  eommeneement 

of  the  lease,  and  for  payment  of  rent. 
1.  A  lease  for  years  Aa6^ufum  from  hence- 
forth, includes  the  day  of  making;  but  ha^ 
bendum  from  the  day  of  the  date,  exclndM 
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the  day  of  the  data.  ComiMh  ▼.  Cawtjf^  Aleyn. 
76,  T7.    Sed  vide  Cro.  Jac.  258,  eonira, 

2.  Lease  habendum  a  die  eonfeetioni$  ex- 
cladee  the  day  of  deliveiy.     1  And.  273. 

3.  Where  a  lease  is  to  commence  from  a 
day  to  come,  that  day  is  excluded.  Mae- 
deael  v.  Wddon^  8  Mod.  54. 

4-  If  a  lease  be  made  to  one  in  November, 
Tendering  rent  at  Michaelmas  and  the  An- 
nnnciation,  etill  the  first  payment  is  to  be  at 
the  Annnneiation,  being  the  first  day  of  pay- 
ment in  time,  though  not  the  first  in  nomina- 
tion.   2  Ro.  213. 

(e)  fa  refpeet  of  covenants  in  the  leate. 

1.  Covenant  by  the  lessor  that  the  lessee 
AaU  have  hedgebole  by  assignment  of  his  bai- 
liff, shall  not  restrain  the  tenant^s  legal 
light  to  take  without  assignment ;  seeus,  if 
the  lessee  had  covenanted  not  to  take  without 
assigmnenl.  1  Dy.  19.  pi.  115. 

2.  Lessee  may  be  restrained  by  condition 
not  to  alien ;  srrus,  if  the  lease  be  to  him  and 
his  assigns.    StvkeUy  v.  Butler,  Hob.  170. 

%  A  covenant  in  a  lease  for  years,  that  the 
lessee  shall  pay  the  rent,  without  naming  bis 
czecotors  or  administrators,  is  determined 
by  his  death.  Osborne  v.  Steward^  3  Mod. 
231. 

4>  A  covenant  in  a  lease  to  warrant  the 
lands,  extends  only  to  lawful  entries  of 
strsngers.    2  Saund.  178.  n.  (7). 

( f )  In  respect  of  provisoes  in  the  leaae, 

1.  Proviso,  that  the  plaintiff  may  lease  for 
one-and-twenty  years,  reserving  the  ancient 
rents  so  long  as  the  lessees  shall  pay  the 


rsQis;  these  are  words  of  limitation,  and  the 
Bon»payment  of  the  rent  determines  the  term 
withoat  a  demand.  TVislram  v.  Roper, 
Vaagh.33. 

2.  If  there  be  a  proviso  in  a  lease  **  to  be 
void  if  the  rent  be  behind  and  unpaid  by  a 
■onth  after  any  of  the  days  of  payment,'*  a 
desMad  most  be  made  of  the  rent  to  deter- 
ndne  the  lease.    Steward  v.  ^lien%  2  Mod. 


3.  Tenant  in  tail  leases  to  A,  B,and  C,  by 
indsotare  to  them  for  their  lives ;  **  proviso, 
and  it  is  covenanted,  du:.,  that  the  second 
shall  not  oocapy  during  the  life  of  the  first, 
and  of  the  third  during  the  life  of  the 
sseend  f*  they  have  a  joint  estate,  and  the 
proviso  does  not  sever  it.  ;Seote/  v.  Cabell, 
Gro.  Eliz.  89. 107. 

4  Lease  for  years  to  two,  proviso  that  the 
ieasB  shall  be  void  if  the  lessees  die ;  one 
dies,  his  execators  shall  have  his  part  in  the 
term  during  the  life  of  the  other ;  had  the 
kese  been^  their  /toes,  the  lessor  should 
have  had  it.  1  Dy.  67.  pl^  la  Sed  vide  I 
And.  162. 

(g)  In  respect  of  exertions  ta  Uit  lease, 

I.  Timber  treee  and  great  woods  being  ex- 
eepCed  in  a  lease,  do  not  include  underwood 
or  the  herbage  of  the  woods.    1  Dy.  79.  pi. 


2.*  Bf  a  lease  of  a  manor,  ftc 
with  all  the  profits  of  a  wood,  ex-  [  ^888  ] 
cept  forty  trees  to  the  lessor  to 
take  at  his  pleasure,  the  wood  is  not  com- 
prised within  the  lease,  but  the  lessee  shall 
only  have  the  profits,  as  pawnage,  herbage, 
Slc,    Anon*  4  Leon,  8, 9. 

3.  By  an  exception  of  the  woods  and  un- 
derwoods growing  or  being  on  the  manor, 
the  soil  itself  is  excepted ;  but  notwithstand- 
ing the  exception,  the  wood  remains  parcel 
of  the  manor,  and  by  lease  of  the  manor 
shall  pass ;  but  if  a  lease  for  life  had  been 
made  with  such  exception,  it  would  have 
been  otherwise.  Ive  v.  Sammes,  5  Co.  11  a. 
Cro.  Eliz.  522.  2  And.  51.  &  a  11  Co. 
46  b. 

4.  Nor  will  they  go  as  chattels  to  execa- 
tors, but  will  descend  to  the  heir,  if  no  con- 
veyance be  made  of  the  reversion.  Liford's 
case,  1 1  Co.  4o  b. 

5.  But  this  is  only  where  the* wood  is 
such  a  distinct  part  of  the  property,  that  a 
praeipe  would  lie  of  it ;  for  by  an  exception 
of  trees  growing  upon  pasture  land,  ftc,  the 
soil  itself  is  not  excepted,  but  sufficient  nu- 
triment out  of  the  land  is  only  reserved  to 
sustain  the  vegetative  life  of  the  trees ;  and 
if  the  lessor  fells  them,  or  by  the  lessee's 
license  grubs  them  up,  the  lessee  shall  have 
the  soil.    Liford's  case,  11  Co.  46  b. 

6.  Lease  by  a  prior  and  convent  of  a  ma- 
nor, with  the  appurtenances,  and  the  rente  of 
all  tenements  of  the  said  manor,  titha  of  com, 
perquisites  of  courts,  and  all  other  emoluments, 
the  advowson  of  the  church  there,  Sfc,  excepted 
and  reserved^  the  exception  shall  be  taken  to 
begin  at  the  words  advowson  ff  the  chareh, 
and  the  lessee  shall  have  the  perquisites  of 
the  courts.    1  Dy.  58.  pi.  9. 

7.  If  a  man  demises  ^  a  house  and  shops, 
except  the  shops,**  this  is  a  void  exception. 
3  Dy.  264.  pi.  40. 

8.  A  demise  of  a  messuage  called  U,  with 
all  houses,  dec,  excepttng  the  house  called 
New  House,  6lc  this  is  a  good  exception. 
Cudlip  V.  RundU,  Holt,  410, 411. 

XV.    RxL4TtVI    TO    THX    USSOE^S   OR    UMD- 
Loan's  EIGHTS. 

1.  Lessor  cannot  cut  trees  unloss  they  are 
excepted  in  the  demise.  Ashmeady,  Ranger, 

I  Ld.  Raym.  552. 

2.  But  where  a  lease  is  made  withont  an 
exception  of  the  timber  trees,  the  immediate 
owner  of  the  inheritance,  by  the  assent  of 
the  lessee,  may  cut  them  down.  Percy's  case, 
13  Co.  60. 

3.  When  the  lessor  excepts  the  trees,  and 
afterwards  has  an  intention  of  selling  them, 
the  law  gives  him  power,  as  incident  to  the 
exception,  to  enter  and  show  the  trees  to 
those  who  would  boy  them.    Liford's  case, 

II  Co.  46  b. 

4.  The  mere  relation  of  Uadlord  and  Un- 
ant  is  enough  to  raiM  «a  implied  assumpsit 


I 


888 


LEASE. 


to  nie  the  premiiea  in  a  fantbandlike  man- 
ner.    1  Saund.  323  b.  n.  [k]. 

5.  The  tenant  can  in  no  case  dispute  the 
title  of  the  person  by  whom  be  was  let  in 
possession;  nor  can  his  assignee;  nor  can 
the  title  of  tlie  assignee  of  lessor  be  dis- 
puted ;  nor  can  a  copyholder  dispute  that  of 
the  lord  who  admitted  him.  1  Saund.  325  a. 
n.  [c]. 

6.  The  mere  fact  of  paying  the  rent  does 
not  estop  him.    1  Saund.  326. 

7.  The  rule  that  the  lessee  shall  not  be  by 
the  law  misconusant  of  feoffments  made  on 
the  lands,  is  to  be  intended  as  to  distresses, 
actions  of  debt,  and  actions  of  waste.  Mai- 
lory  v.  Payn,  5  Co.  113  b.  Cro.  £Iiz.  805. 
832.  S.  C. 

XVI.  Relative  to  the  tenant's  rights. 

1 .  If  a  lessee  for  life  covenants  to  repair 
the  houses  at  his  own  costs,  be  can  neTerthe- 
less  cut  trees  to  repair  the  groundsells  of  the 
houses,  and  the  lessor  cannot  have  waste 
against  bin.   Anon,  Dall.  28.  pi.  3. 

2.  If  there  be  no  great  timber  upon  the 
land  leased,  the  lessor  must  find  great  tim- 
ber for  the  repairs.     Mo.  7. 

3.  The  tenant  of  lands  has  a  right  to  the 
thorns,  &c.  for  fuel.    2  Saund.  259. 

4.  When  a  lease  of  land  is  made,  the  les- 
see  has  but  a  special  interest  in  the  trees,  as 
to  have  the  roast  and  fruit  of  the  trees,  and 
shadow  for  his  cattle,  &c. ;  but  the  inheri- 
tance of  the  trees  is  always  in  the  lessor. 
LtfortTs  case,  11  Co.  46  b. 

5.  But  though  the  trees  remain  as  parcel 
of  the  inheritance,  the  soil  itself  may  still  be 

in  the  tenant,  but  he  must  allow* 
[  *889   ]  sufficient  nutriment  for  the  growth 

of  the  trees ;  and  the  lessee  shall 
have  the  pasture  under  the  trees,  and  all 
the  benefit  of  the  trees,  and  the  young  of 
all  birds  that  breed  in  them.    Id.  ibid. 

6.  If  a  lease  is  made  with  an  exception 
of  the  trees,  and  a  power  is  given  to  the 
lessor  to  enter  and  cut  them  down,  and  he 
assign  this  power  to  another  person,  if  such 
power  is  not  properly  pursued,  the  lessee 
may  maintain  trespass,  both  against  the  les- 
sor and  his  assignee.  Warren  v.  Arthur,  2 
Mod.  317. 

7.  If  a  lease  of  land  be  made  for  life  or 
for  years,  in  part  of  which  there  is  a  mine 
open,  the  lessee  may  dig  in  it;  but  if  the 
mine  be  not  open  at  the  time  of  the  lease 
made,  the  lessee  cannot  open  it :  if  a  man 
has  mines  hid  within  his  land,  and  leases  his 
land  and  all  mines  therein,  the  lessor  may 
dig  for  them:  if  land  be  leased  in  which 
there  is  a  hidden  mine,  and  the  lesseo  opens 
it,  and  then  assigns  over  his  estate,  the  as- 
signee cannot  dig  in  it :  if  a  lessee  assigns 
his  term,  with  an  exception  of  the  profits  of 
the  mines,  or  the  mines  themselves,  or  of 
the  timber,  trees,  &c.,  such  exception  is 
void.    8ayndar$  v.  HarvHtod,  5  Co.  12  a. 


XVII.  RbMEDT  fOE  THE  LIBBOE  ; — 

(a)  By  lettor  againtt  leMnt. 


1.  Case  lies  by  lessor  against  lessee  for 
years  for  burning  the  house.  Jtrmity  y. 
Lowgar,  Cro.  £liz.  461. 

2.  Lessor  seised  in  fee  has  no  such  action 
against  a  tenant  at  will,  for  he  might  haye 
secured  himself  by  covenant.  Pantam  y. 
Mom,  1  Salk.  19.    3  Lev.  359.  S.  C. 

3.  Case  lies  for  not  suffering  the  lessor  to 
enter  to  view  whether  waste  was  committed 
or  not.    2  Ro.  21.  311. 

4.  Lessee  for  years  assigns  over  his  term, 
and  the  lessor  accepts  of  the  assignee ;  the 
lessor  notwithstanding  may  still  maintain 
his  action  of  covenant  against  the  lessee  for 
a  condition  broken  by  the  assignee.  Baeke- 
lour  V.  Gagt^  Cro.  Car.  187. 580. 

5.  If  lessee  cuts  down  the  trees  excepted 
out  of  his  lease,  the  lessor  shall  have  tree- 
pass  vi  et  armis  against  him.  Percy  9  case, 
13  Co.  60.    Ley,  20.  S.  C. 

6.  If  lessee  holds  over  his  term,  trespass 
does  not  lie,  without  an  actual  entry.  Tre- 
vUian  v.  Andrews,  5  Mod.  384. 

7.  Upon  a  lease  to  two  and  the  survivor, 
without  impeachment  of  waste  during  the 
life  of  the  lessees,  held,  that  after  the  death 
of  one,  the  survivor  could  not  be  charged 
with  waste.     Anon.  1  And.  151. 

8.  No  action  lies  upon  covenants  in  law 
after  the  death  o£ee9tuy  que  vie,  Nelherlon 
V.  Je89op,  Holt,  413. 

8.  If  the  lessor  and  the  lessee  for  life  join 
in  a  lease  for  years,  and  after  the  death  of 
the  lessee  for  life  the  termor  commit  waste, 
the  first  lessor  may  declare  as  on  his  own 
demise.    2  Dy.  234.  pi.  la 

10.  Where  the  action  is  against  the  ori- 
ginal lessee,  the  breach  need  not  extend  to 
assigns.    GuiMe  v.  Ellis,  11  Mod.  313. 

11.  If  a  lease  be  made  of  meadow,  pas- 
ture, and  arable  lands,  in  which  two  parcels 
are  described  as  "  lanes,meadows,"  and  an  ac- 
tion be  brought  against  the  lessee  for  plough- 
ing up  **  lanes,  meadows,"  contrary  to  cove- 
nant, the  defendant  may  show  that  the  lands 
thus  described  were  arable  and  not  meadow 
lands ;  for  the  words  in  the  lease  are  des- 
criptive  of  locality,  and  not  of  the  quality 
of  the  lands.  Skepttiih  v.  Oreen,  11  Mod. 
388. 

12.  If  lessee  for  life  becomes  professed, 
the  lessor  may  enter ;  but  if  the  lessee  be 
deraigned,  he  may  re-enter,  Thomby  v. 
FUeiwood,  10  Mod.  413,  414. 

(b)  By  lessor  against  a  strangsr. 
The  lessor  of  furniture  or  other  goods 
cannot  maintain  trover  for  them  pending 
the  lease,  unless  the  leasee  be  a  married  wo- 
man.   2  Saund.  47  b,    lb.  n.  [/]. 

XVIII.  Remedy  for  the  usseb; — 

(a)  By  lessee  t^inst  lessor. 

1.  Case  lies  against  the  lessor  for  permit- 
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ting  a  pump  to  deeay^  whereof  plaintiff  had 
bat  the  common  nee.  Pomfret  y.  Bierpft^  3 
Keb.  505.  pi.  76. 

9.  The  leavoT  undertakes  to  his  lessee, 
that  he  shall  enjoj  without  the  interruption 

of  any  person ;  if  a  stranger  tor- 
[  *8Q0  ]  tionsljr*  enter,  an  action  lies  on 

this  special  assumpsit  3  Dy.  398. 

pia 

3.  No  action  of  trespass  will  lie  for  a  les- 
see for  years  against  the  lessor,  although  he 
djatratn  without  cause.  Anon.  11  Mod. 
S09.n. 

4.  Leasee  may  bring  coTenant  without 
having  entered.    1  Saund.  323  a,  n.  (9). 

(b)  Bjf  ktaee  agouui  hit  amfer-Zetjee. 
1.  Case  lies  by  a  lessee  for  years  against 
ondcr-leesoo,  for  damaging  the  premises, 
beeaose  he  is  liable  to  the  first  lessor.  Cud" 
Up  ▼.  RundaU^  4  Mod.  9.  Hkkt  y.  Dow- 
Hng,  13  Mod.  100. 

3.  So,  by  leasee  against  his  under-lessee, 
for  taking  timber  affixed  to  the  fireehold. 
Wi9t  y.  Drefmaye^  W.  Jo.  234 

(e)  Bjf  leHaee  agaimt  a  Urangn. 

1.  The  leasee  fat  life  of  a  house  may 
maintain  troyer  for  its  timbers.  2  Saund. 
47  6. 

2.  An  action  lies  by  persons  inhabiting  a 
gronnd  floor,  against  the  tenant  of  the  gar- 
ret, for  not  keeping  the  roof  in  repair. 
AuKu  U  Mod.  7. 

XIX.  Of  pleading  a  lkasi. 

1.  The  consideration  of  it  need  not,  and 
should  not,  be  stated  in  pleading.  1  Saund. 
233,  n.  [a]. 

2.  A  lease  need  not  in  a  declaration  be 
ayerred  to  baye  been  in  writing,  though  for 
more  than  three  years;  seoit,  in  a  plea. 
SoUk  1  Saond.  376  a. 

3.  A  lease  by  tenants  in  common  cannot 
be  pleaded  as  a  joint  lease.  ChaUoner  y. 
Dssio,  I  Ld.  Raym.  404. 

4.  The  place  where  a  lease  is  made  ought 
to  be  ihown  in  pleading.  Tytroekmortan  y. 
TVocy,  Plow.  149, 150. 

5.  In  pleading  a  lease  for  life,  it  is  mere 
snrptossge  to  plead  an  entry  of  the  lessee. 

''s  case,  11  Co.  46  6. 


LECTURER. 

1.  A  lecturer  ought  to  haye  the  parson's 
feave  to  preach.  Turion  y.  Rignoidt^  Holt, 
S37,S98. 

2.  The  ordinary  may  license  him,  but  can. 
net  determine  the  right  to  the  lectureship. 
IKahitp  rf  St.  BartholomewU  case,  3  Salk.  87. 
144 

3.  For  the  right  is  triable  at  common  law; 
but  the  ordinary  is  judge  of  his  fitness. 
C^mnhwarderu  of  St,  BartholometD*9  case, 
Heit,41& 

^  4.  If  the  bishop  refhse  a  fit  person  license, 
his  remedy  b  by  appeal.    Holt,  538. 
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L   RSBPICTTNG  THE   COURT  LUT  OKNIAAL- 
LT,  AND  WHEN    IT  SHOULO  BE    HELD, 
p.  890. 
II.   RSLATiyE  TO  THE   JURISDICTION  OF  THE 

COURT,  p.  891. 
III.  RSLATiyE      TO     THE      raOCBEDINGS      OF 
THE  COURT  ;   AND  HOW  PRESBNTMENTS 
THERE  SHOULD  BE,   p.  891. 

jy.  Removal  of  the  prbsj^ntjient,  p.  892. 
V.  Remedy   for  a  fine  or   amercement 
imposed  by  the  court; — 

(a)  By  distress,  p.  892. 

(b)  By  action  of  debt,  p.  892. 

VI.  Avowries    and     justifications    for 
amercements,  p.  892. 

VII.   RsSPECTINa      THE     FORFEFTURE      OF      A 
OOURT-LEET,  p.  893.* 

[See  iUso  ante,  tit.  Amercement,  Vol.  I.  p.  68. 
jcc,  per  totum.] 


I.  ReSPECTINQ  the  court    LEET  GENERALLY, 

AND  WHEN  IT  SHOULD   BE  HELD. 

1.  A  leet  may  be  appendant  to  a  hundred, 
or  be  in  or  belonging  to  a  hundred,  ratione 
hundredth  and  then  all  the  inhabitants  with- 
in the  hundred  are  within  the  jarisdiction 
of  the  leet  Davies  v.  Lowden,  Carter,  28. 
177.    Mo.  426. 

2.  If  the  king  purchase  part  of  the  ma- 
nor, the  leet  is  appendant  to  the  other  part. 
1  And.  27. 

3.  A  leet  may  extend  info  one  or  more 
manors,  or  there  may  be  several  in  one  ma- 
nor. Oeorge  v.  LatoUy,  Holt,  553, 554.  Skin. 
398.  S.  C. 

4.*  The  sheriif 's  toum  is  the  [  *891  ] 
supreme  leet  of  the  county.     2 
Ro.  74. 

5.  A  presentment  at  a  leet  was  quashed, 
where  the  conrt  appeared  to  be  held  above  a 
month  after  Michaelmas.  Daeon*s  case,  1 
Vent.  107. 

6.  But  the  leet  may  by  prescription  be 
held  at  difiTerent  times  than  a  month  after 
Easter  or  Michaelmas.  Rex  v.  Gilbert,  12 
Mod.  4.    Rex  v.  JemningSy  11  Mod.  228. 

II.  RXLATIVS    TO    THE    JURISDICTION    OF   THE 

COURT. 

1.  A  presentment  in  a  conrt  leet  is  the  pro- 
per remedy  when  aman  is  disturbed  in  a  com- 
mon passage  or  way.  Potn  v.  Patrick,  3 
Mod.  294. 

2.  Excessive  toll  is  inqnirable  in  a  leet. 
Sanderson^s  case,  4  Leon.  12. 

3.  A  man  may  be  amerced  in  a  court  leet 
for  not  scouring  a  ditch  in  a  highway,  not- 
withstanding the  statute  of  18  Eliz.  c  9., 
which  gives  the  forfeitures  for  highways  to 
the  surveyors  of  the  highways.  Stephens  v. 
Hayns,  T.  Raym.  250. 

4.  The  duty  of  an  ale-taster  appointed  by 
a  court  leet,  is  to  make  presentment  at  the 
leet  on  his  finding  the  liquor  not  according 
to  the  assize.    1  Mod.  202. 
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5.  The  leet  can  mtke  bje-laws  for  the  re- 
galation  of  trade  and  husbandry.  Brieklay' 
ers*  case,  Palm.  396. 

6.  The  seBsions  cannot  discharge  a  con- 
stable and  appoint  another,  except  on  the  ne- 
glect of  the  leet  Rex  ▼.  Ltuhmtre^  11  Mod. 
380. 

7.  A  court  leet  can'  amerce  for  none  but 
public  nuisances,  and  not  for  a  particular 
trespass  or  damage  to  the  lord  or  any  other. 
Rex  ▼.  Diekmwn^  1  Saund.  135.  135  c.  n. 
(5.)    136.  12  Mod.  59a 

8.  A  custom  cannot  authorize  to  the  con- 
trary.    1  Saund.  135  c,  n.  (5.) 

9.  A  presentment  at  the  leet  for  digging 
coney  burrows,  and  breaking  the  soil  in  the 
waste,  was  quashed,  because  it  was  not  ad 
communt  noeumentum;  for  a  leet  cannot 
amerce  for  things  to  the  damage  of  the  lord. 
^ye*9  case,  T.  Raym.  160. 

10.  The  erection  of  a  pigeon-house  is  in- 
quirable  in  a  leet  as  a  common  nuisance; 
and  none  can  ereet  it  but  the  lord  or  the  par- 
son of  the  church.  Mo.  238.  421.  Contra^ 
Cro.  Jac.  491. 

11.  One  was  amerced  in  a  loat  because  he 
left  the  gates  open  ad  noeumentum  inhabitan- 
ftttm,  but  held  void.    Mo.  356. 

12.  Pound  breach  is  not  inquirable  there. 
4  Leon.  12. 

III.  RkLATIVS  to  the  PROCBIDINOS  OF  THE 
court;  and  HOW  rEESENTMENTS  TBSEE 
SHOULD  BE. 

1.  All  above  the  age  of  twelve  on^ht  to  do 
suit  and  service  at  the  leet,  which  is  called 
suit  real  or  legal.    Daere  v.  J^ixan^  2  Ro.  56. 

2.  All  the  resiants  ought  to  be  presented 
at  the  leet.    2  Ro.  3. 

3.  An  alien  cannot  be  sworn  in  a  leet 
Palm.  14. 

4.  The  lord  of  a  leet  may  have  a  certain 
sum  pro  eerta  leta  of  all  the  resiants  within 
the  leet    BuUen'g  case,  6  Co.  77  b. 

5.  One  who  who  was  resiant  was  retam- 
ed  as  a  chief  pledge  by  the  chief  pledges  of 
the  leet,  but  made  default,  and  was  amerced, 
but  did  not  appeari  nor  was  he  sworn  as  a 
chief  pledge ;  this  does  not  make  him  a  chief 
pledge.  BuUen*9  case,  6 Co.  77  b.  1  Brownl. 
189.    Yelv.  186S.C. 

6.  A  leet  is  a  court  of  record,  and  the 
steward  is  judge  there,  and  therefore  he  may 
set  a  reasonable  fine  for  any  contempt  before 
him;  but  courts  which  are  not  of  record 
cannot  fine  or  imprison.  Oriesley^s  case,  8 
Co.  38  b. 

7.  The  steward  of  a  leet  can  impose  a 
fine  upon  one  who  gives  him  the  lie,  or  uses 
contemptuous  words,  or  commits  a  misde- 
meanor in  court  before  himself.  Mo.  470. 
8  Co.  41  a  41  b. 

8.  The  steward  may  fine  a  man  present 
refusing  to  take  the  oath  of  a  constable. 
FUlther  V.  Ingram^  I  lid.  Raym.  70. 


9.  A  court  leet  can  fine  bat  not  imprison. 
1  Ro.35.74. 

10.  A  court  leet  may  amerce  generally, 
and  the  sum  be  afterwards  ascertained  by 
the  affeerors.    11  Mod.  76.    Andr.  49. 

11 .  The  j  urors  of  the  leet  have  oonnusance 
of  those  offences  which  are  done 

out  ofcourt,  and  power  to  present*  [  *892  ] 
them,  and  to  assess  an  amerce- 
ment for  them.    8  Co.  41  a.  41  b. 

12.  The  fine  imposed  by  the  steward  in 
good  without  any  afieerance ;  a  fine  is  always 
imposed  and  assessed  by  the  court,  but  an 
assessment  is  assessed  by  the  county. 
Or%etU3/*9  case,  8  Co.  30  a. 

13.  The  eonrt  assesses  fines,  and  they  need 
not  be  affeered,  whether  in  cases  of  contempt 
and  misdemeanors  done  in  court,  or  upon 
writs  of  eapuuproJiMe%  Slc^  Grie»Uy*i  case, 
8  Co.  40  b.  41  a. 

14.  An  unreasonable  fine  set  in  a  conrt 
leet  for  a  contempt  in  the  court,  is  void. 
Berrington  v.  Braokt^  T.  Jones,  229. 

15.  The  jurv  of  a  leet  cannot  present^ 
things  done  after  the  adjournment,  butonlj^ 
such  as  happened  before  or  daring  the  sitting 
of  the  court    Moore  v.  Wicker^  Andr.  48. 

16.  The  jury  cannot  enter  into  shops  to 
examine  weights  and  measures,  bat  can  pro- 
ceed only  by  way  of  summons.  Moart  v. 
Wicker,  Andr.  48. 

17.  A  prescription  must  be  laid  for  chooe- 
ing  a  constable  in  a  particolar  method.  1 
Ld.  Raym.  94. 

18.  A  custom  in  a  leet  that  the  inhabitants 
of  D  used  to  send  a  constable  to  the  said  leet^ 
held  good.  PierBon  v.  RiddUy,  T.  Raym. 
204. 

19.  ^here  the  jury  of  a  leet  are  obstructed 
in  entering  into  a  shop  to  examine  weights, 
an  amercement,  and  not  a  fine«  is  proper* 
Andr.  49. 

20.  Presentments  may  be  there  for  tho 
king  and  lord  of  the  manor.    1  Vent  26. 

21.  In  a  presentation  in  a  coart-leet,  it  is 
not  necessary  to  show  how,  nor  quojvrt^  the 
court  is  held.  Rex  v.  QUbert^  1  Balk.  30O. 
12  Mod.  4  S.  C. 

22.  In  a  presentment  in  a  coart-leet,  it 
ought  to  appear  on  what  day  the  court  was 
held.    2  Saund.  291. 

23.  A  presentment  ought  to  allege  tho 
offence  to  be  within  the  jurisdiction  of  tho 
court,  but  it  is  good  though  it  do  not  Semfr. 
WiUon  V.  Hoftftng/on,  Hob.  129. 

IV.  Removal  of  the  PEESENTnirr. 

1.  The  presentment  may  be  removed  by 
certiorari  into  K.  B.,  and  there  traversed.  1 
Saund.  135  e.  n.  (5.) 

2.  Where  presentments  in  leets  are  remov- 
ed  by  certiorari^  the  style  of  the  coari  muet 
be  exactly  shown.    11  Mod.  228. 

V.  ReMBOT  rOE  A  FINE  OE  AMBECEMBifT 


rOBED  BV  THE  OOUET  ; — 

(a)  BydUtreoi. 
1.  Ameroemeot  in  a  oourt-leet  is  a  daty 
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v«gtad  in  thekird*  for  which  h«  inaj  difltrain. 
Jtfoflfcewf  ▼.  Cofy,  3  Mod.  138. 

2.  For  ao  ameroement  for  an  offbnce  out 
of  court,  and  for  fines  impoied  for  offences 
done  in  the  coort^  a  dutren  is  incident  of 
eommoD  right,  and  the  lord  may  sell  the 
distzesa.    Grtesley'j  ease,  8  Co.  41  a.  41  b. 

3.  The  bailiff  cannot  distrain  for  a  penalty 
forfttted  without  the  warrant  of  the  senes- 
chal.   Ho.  573.  607. 

(b)  By  action  6/ debt 

1.  A  fine  or  amercement  imposed  there  is 
reooyerable  in  debt  in  the  king's  bench.  Earl 
of  Lmtaln  v.  Fgaur,  Cro.  Eliz.  581.  Mo.  426. 

5.  In  debt  for  an  amercement  in  a  coort- 
leet  it  must  be  shown  that  the  party  was 
sommoned  to  the  court  at  such  a  day  and 
place.    11  Mod.  76. 

VL  Ayowxixs  ano  jusnyiCATioNs  Foa 

▲MEaCXMXNTB. 

I.  An  avowry  for  a  fine  in  a  leet  need  not 
aver  it  by  I  he  record.  Oawen  ▼.  Qarrei,  2  Ld. 
Raym.  1173. 

£  In  an  avowry  for  an  amercement  in  a 
lest,  it  is  not  sufficient  to  say  fnr^uentaium 
fmi  at  the  leet  that  the  plaintiff  did  such  an 
set,  but  he  must  aver  the  thing,  and  not  rely 
upon  the  presentment.  Bamhridget  v.  BaUs^ 
T.  Raym.  337. 

3.  An  avowry  for  an  amercement  in  a 
court-leet  for  not  accepting  the  office  of  con- 
stable, most  show  that  the  party  had  special 
notice  of  his  election.  FUtcfur  v.  Ingram, 
5  Mod. 

4  One  who  justifies  a  distress  for  an 
amercement  in  a  leet,  must  in  pleading  al- 
lege the  offence  to  be  done  within  the  juris- 
&tion.     WUUm  v.  Hardingiaih  Hob.  129. 

6.  In  trespass,    the  defendant  pleads   a 

special  justification  for  an  amerce- 
(  *893  ]  ment*  upon  a  presentment  by  the 

jury  for  a  nuisance  at  the  conrt- 
leci  of  the  archbishop  of  Canterbury ;  ad- 
judged for  the  plaintiff,  for  the  defendant 
ought  to  riiow  the  bounds  and  limits  of  the 
leet,  and  over  what  persons  the  leet  has  ju- 
risdieCioo,  as  to  say  de  retideniibuM  et  inhabit 
iaiUibu8^ramaner.deL0ambeth,tce,  Qtorge 
V.  Low^,  Skin.  392.    Holt,  553, 554.  S.  C. 

TIL  RSSFBCTDIO  THE  FOaFXTTVaB  OF  A  COURT- 


1.  A  court-leet  may  be  seised  for  a  mis- 
4  Mod.  56. 

2.  The  lord  is  bound  to  find  a  pillory, 
■tocks,  and  tumbrel,  on  pain  of  forfeiture. 
Damea  v.  Lowder,  X:arter,  29.  Mo.  573.  607. 

LEGACY. 
RorBcnivo  the  patment  and  rxcovzry  of 

A  LBOACT. 

1.  Ezecatoni  are  not  compellable  by  the 
eerJwriastical  eonrt  to  pay  legacies,  except 


legatees  give  caution  to  repay  them  npoa 
contingent  covenants  broken.  £e2esT.  Lam^ 
btrU  Aleyn,  39.    Cro.  £Ux.  467. 

2.  Legacies  must  not  be  paid  before  debts. 

1  Saund.  279  d.  n.  (8.) 

3.  Legatees  shall  refund  against  creditors; 
and  if  the  ecclesiastical  court  give  sentence 
for  a  legacy,  a  prohibition  lies,  unless  they 
take  security  to  refund.    JVseli  v.  lZo6tnfon, 

2  Vent  358.  Hodget  v.  Waddifigtim^  2  Vent. 
360. 

4.  Where  an  executor  delivers  a  legacy 
upon  condition,  the  condition  is  void.  DigK- 
ton  V.  Tbm^mson,  Com.  196. 

5.  The  executor's  consent  is  neeepsary  to 
taking  a  legacy ;  secia  as  to  a  specific  lega- 
cy. 1  Saund.  279  e,  n.  [/.]  2  Saund.  137 
b.  n.  [a.]  Sed  vide  Eeie9  v.  Lambert^  Aleyn. 
39. 

6.  But  his  assent  is  not  necessary  to  an 
entry  into  a  real  estate  devised.  1  Saund. 
279  s. 

7.  Legatees  are  to  have  their  proportion 
where  the  assets  fall  short.  J^oeU  v.  jRo6t>i- 
9on,  2  Vent.  358. 

8.  If  a  legacy  be  given,  payable  at  twen- 
ly-one,  with  interest  in  the  meantime,  and 
the  infant  dies,  his  representative  may  sue 
for  it  immediately.  Harriton  v.  Buckle^ 
Stra.  238.     1  Leon.  278. 

9.  In  case  a  husband  dies  before  a  legacy 
becomes  payable  to  his  wife,  it  is  in  the  na^ 
ture  of  a  chose  in  action,  which  will  survive 
to  the  wife.    Brotherow  v.  Hood,  Com.  725. 

10.  If  a  legacy  be  given  to  a  married  wo- 
man who  dies  before  the  time  of  pay  men  t« 
the  husband  is  entitled  to  it ;  and  he  has  an 
interest  in  it  before  the  time  for  payment. 
Jinon.  2  Ro.  134. 

11.  Suits  for  legacies  charged  upon  per- 
sonal estates  were  originally  and  properly 
cognizable  in  the  ecclesiastical  court.  3 
Ridffw.  243. 

12.  A  legacy  out  of  land  can  be  recovered 
only  in  Chancery,  and  not  in  the  spiritual 
court.  1  Sid.  46.  BuiUr  v.  BiOler,  2  Sid. 
21.85.    3Salk.223. 

13.  A  donatio  eavMa  mortis  is  not  suable  in 
the  spiritual  court.  Thomson  v.  Batty ,  Stra. 
777. 

14.  In  general,  no  action  at  law  can  be 
maintained  for  a  legacy ;  though  the  con- 
trary has  been  sometimes  held.  1  Saund. 
279  c.  n.  [6.]  2  Saund.  137  6.  (But  see  2 
Saund.  137  b.  n.  [a.])  j^non.  11  Mod.  91. 
Ro$e  V.  Butler,  ib.  92.  n.  Salk.  415. 

15.  But  the  party  ought  to  sue  in  Chan- 
eery,  or  in  the  spiritual  court.  J^ieholeon  v. 
Sherman,  1  Sid.  45. 

16.  It  was  held  that  assumpsit  lay  upon 
an  agreement  by  executors  to  pay  a  legacy, 
though  not  for  a  legacy.  Jficholaon  v.  Sher» 
mara,lKeb.  116.  pi.  20. 

17.  Held,  that  if  money  be  devised  to  be 
paid  out  of  certain  lands,  the  devisee  ctfn  have 
an  action  of  debt  for  it  against  the  owner  of 
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thelandfl.   ^mm.  6  Mod.  37.    2  Dy.  151.  pi. 
5.    Ewer  y.  Jonet,  2  Ld.  Raym.  937. 

18.  Account  will  lie  for  a  legacy  to  be 
paid  out  of  the  produce  of  land;  but  it  can- 
not be  sued  for  in  the  eocleaia«tical  courts. 
2  Dy.  151.  pi.  5. 

19.  If  an  executor  give  a  bond  to  a  lega- 
tee, the  obligee  can  sue  for  the  legacy  in  the 
court  Christian,  or  at  common  law  upon  the 
bond.    Oardnar*8  case,  2  Ro.  160. 

20.  A  feme  covert  may  sue  alone  for  a 
legacy  in  the  spiritual  court  Daeih  v.  Battx, 
10  Mod.  64. 

LETTER*  OF  ATTORNEY. 

[«894]  (See  poet,  tit  Warkant.) 

LETTER  MISSIVE. 

A  decree  served  on  a  peer  needs  no  letter 
missive.    Maekenxie  v.  Powit,  Com.  675. 

LETTERS  PATENT. 

{See  poet,  tit  Patsnt  :  and  ante,  tit.  Okant, 
div.  (A.)  Vol.  I.  p.  731.  et  eeq.) 

LEVARI  FACIAS. 

1.  A  writ  of  levari  facias  lay  at  common 
law  on  a  judgment  or  recognizance,  and 
must  have  been  sued  out  within  a  year.  2 
Sannd.  68. 

2.  It  lies  for  the  penalty  on  a  conviction 
for  deer-stealing.  Reg,  v.  Ford,  2  Ld.  Raym. 
768. 

3.  A  levari  facias  for  a  fine  may  issue  out 
of  the  crown-office.  Semb*  Rex  v.  Cvdmore, 
Comb.  251. 

4  A  levari  facias  may  be,  and  generally 
is,  by  custom,  the  process  of  a  hundred 
court;  but  the  common  law  process  isdfis- 
tringae.  Wright  v.  Crump,  7  Mod.  1.  44. 
Simeon  v.  MayhiU,  Comb.  1525.  Carth.  54. 
iomb,  cont. 

5.  In  all  cases  of  levari  facias  the  land  is 
considered  the  debtor.  Skin.  617.  2  Saund. 
68. 

6.  Under  it  the  sheriff  might  levy  the  com 
and  other  profit  growing  on  the  land,  and 
the  rents,  and  the  beasts  levant  and  couch- 
ant.    2  Saund.  68. 

7.  The  cattle  of  a  stranger,  levant  and 
cottchant  thereon,  are  issues  of  the  land,  and 
as  such  may  be  sold  under  a  levari  facias. 
Brilton  v.  Cole,  Com.  52.  Comb.  434.  469. 
Holt,  421.    Carth.  441.    Skin.  617. 
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I.  What  constitutes  a  libel;  and  rxbein  or 

THE  REMEDY  BY  ACTION. 

1.  A  libel  is  either  in  writing  or  without 
writing;  a  libel  in  writing  is  when  an  epi- 
gram, rhyme,  or  other  writing  is  composed 
or  published  to  the  scandal  or  contumely  of 
another;  a  libel  without  writing  may  be  by 
pictures  or  signs.  The  case  De  LibeUie  Fa- 
moeie,  5  Co.  125  b. 

2.  Writing  makes  the  libel.  Rex  v.  Beare, 
1  Ld.  Raym.  416. 

3.  It  may  be  libellous  to  write  and  pub- 
lish that  which  if  only  spoken  would  not  bo 
actionable.  Warren  v.  EUieon,  1  Keb.  293. 
pi.  117. 

4.  Thus,  to  eay  one  is  a  dishonest  man,  is 
not  actionable;  bat  to  publish  so,  or  put  it 
up  upon  posts,  is  actionable.  King  v.  Smith, 
Skin.  124 

5.*  It  is  libellous  to  write  that 
the  Revolution  was  the  destruction  [  *89&  ] 
of  the  law  of  England.    Rex  v. 
Drake,  11  Mod.  7a 

6.  A  letter  respecting  a  lawyer,  "he  will 
give  vexatious  and  ill  counsel,  and  stir  up  a 
suit,  and  milk  your  purse,  and  fill  his  owa 
large  pockets,"  held  actionable.  iGng  v. 
Zai«,  2  Vent.  28. 

7.  C  forged  an  order  of  Chancery  in  which 
were  several  defiunatory  expressions  against 
the  plaintifl^  and  at  the  end  drew  a  pillory, 
and  subscribed  it  **  for  Sir  J.  H.  and  his  for- 
sworn witnesses  by  him  suborned ;"  this  was 
held  to  be  but  one  complicated  act,  and  that 
an  action  would  lay.  Austin  v.  Culpeper, 
Skin.  123. 

8.  A  libel  mav  be  in  ironical  terms,  of 
which  the  jury  is  to  judge.  JTu  Queen  v. 
Darke,  Holt,  425. 

9.  Copying  a  libel  is  criminal,  and  writing 
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a  oopy  wiliMiiii  aathoritj  b  writinflr  a  libel. 
Bmx  t.  Bemr,  Salk.  417.  419. 

10.  Bat  a  eopy  of  a  libal  lawfbllj  made  ia 
not  a  libeL    Hex  v.  Beart^  1  Lid.  Raym.  4l7. 

11.  If  a  petition  to  parliament  be  referred 
to  a  oommittee  of  the  hoose,  an  action  will 
not  lie  for  printing  and  publishing  a  number 
of  copies  fcr  the  oae  of  the  members,  although 
tbi  mattnr  therein  contained  be  false  and 
seandahiaa.    Lmke  ▼.  JKng,  1  Mod.  58,  59. 

12.  Bat  if  a  person  print  and  publish  a  11- 
beUoos  answer  to  a  petition  to  parliament, 
beibre  ooch  petition  is  referred  to  a  commit- 
tee, an  action  wiU  lie.  1  Mod.  58, 59.  noCw. 
Skin.  1^4.  2Keh.361. 

IdL  No  alle^tioos  contained  in  articles  of 
the  peace  exhibited  to  justices  is  actionable, 
it  bong  a  proceeding  in  the  coarse  of  justice. 
Cmiler  t.  Dixtm,  4  Co.  14  b. 

1^  Nor  any  other  proceeding  in  a  regular 
eoorae  of  justice.  1  Saund.  131  6.  WijSham 
▼.  Clcre,  Oo.  Eliz.  330.  247. 

15.  Sw  matter  in  a  report  by  the  presi- 
dent of  a  military  ooort  of  inquiry.  1  Saund. 
131  k  n.  f^J. 

ICL  Nor  in  a  letter  by  an  officer's  creditor 
to  the  secretary  at  war ;  t ecus,  where  a  per- 
son oflkkmsly  reports  to  the  constituted  au- 
thorities.   1  Saund.  131  6.  n.  [g], 

17.  An  action  wiU  not  lie  ror  slanderous 
•xpreasions  in  an  affidavit  made  in  a  cause 
in  CXiancery.  Dtnoling  v.  Wenman,  2  Show. 
US. 

18.  No  action  lies  for  matters  contained  in 
a  bill  in  a  court,  having  competent  jurisdic- 
tion to  mmintfi  into  the  matter,  though  the 
sOegatioas  be  false;  it  being  done  in  a  course 
of  justice ;  bat  lor  words  concerning  matters 
not  examinaUe  in  the  said  courts,  an  action 
win  lie,  becanse  it  coold  not  be  done  in  a 
coarse  of  justice.    Buckley  v.  Word.  4  Ca 

14  bL 

19.  An  action  lies  for  a  false  charge,  though 
made  in  a  ooort  of  competent  jurisdiction,  if 
talked  of  elsewhere  at  large.  Buckley  y. 
IFoni,  4  Co.  14  b. 

30.  To  print  and  circulate  the  proceedings 
of  a  ooort  of  justice  with  a  defamatory  intent, 
is  libeOooa.    Waierfield  y.  Bishop  of  Chiehee- 
ler,  2  Mod.  119.    Cro.  Eliz.  230. 
IL  Bmlattwk  to  thx  coNsraucTiON  or  a  ubel. 

Hk  words  of  the  libel  must  be  understood 
by  the  coart  in  their  plain  and  popular  mean- 
ing,  and  not  sensn  mUiori.  1  Saund.  242  a. 
842  c  n.  [c]. 

IIL  RsLATiyK  TO  TBS  PUBUCATION  OF  Ff. 

1.  An  action  on  the  case  lies  not  for  having 
a  libel,  without  delivering  it  or  discoursing  of 
iU    2  Keb.  502.  pL  6«. 

2.  The  publication  may  be  either  by  ver- 
bally  repeating  the  libel,  or  by  singing,  or  by 
delivering  the  libel  itself,  or  dispersmg  co- 
P«B.  The  case  De  LtbellU  Famotts,  5  Ca 
125  bi 

X  Beading  a  libel  is  not  a  crime;  but  if 
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one  repeat,  and  another  writes,  it  is  the  wri- 
tor  who  may  be  properly  said  to  make  the  li. 
beL    JKiw  V.  Patiw,  5  Mod.  167. 

4  He  that  writes  a  libel  is  the  contriver; 
and  having  a  written  cop^  of  a  known  libel 
is  evidence  of  a  publication.  Rex  v.  Bear. 
Salk.  4ia 

5.  If  one  find  a  libel  against  a  private  per- 
son, he  may  either  burn  it  or  deliver  it  to  a 
magistrate;  but  if  it  be  against  a  public  per- 
son, he  ought  to  deliver  it  to  a  magistrate. 
Case  De  lAbeUit  Famotts,  5  Co.  125  b. 

6.  The  having  a  libel  in  one's  lodgings,  and 
not  delivering  it  to  a  magistrate,  was  only 
punishable  in  the  Star-Chamber,* 

if  the  party  maliciously  published  [  *800  ] 
it.    Anon.  1  Vent  31. 

IV.  RSLATIVI  TO  THE  FaOCBBlNGS  IN  TBS  AC- 
TION fOa  DAMAGKS ; — 

(a)  DeclaratUm, 

1.  An  action  for  a  libel,  stating,  that  the 
defendant  dispersed  a  paper-writinf,  accus- 
ing the  plaintiff  with  having  said  that  **  the 
war  would  not  end,  until  the  little  gentleman 
(innuendo  the  Prince  of  Wales)  was  restor- 
ed,** is  sufficiently  certain.  Amm,  11  Mod. 
99. 

2.  The  declaration  must  show  a  publica- 
tion, but  no  particular  words  are  necessary 
for  that  purpose.    1  Saund.  242.  n.  (1). 

3.  If  the  libel  is  in  a  foreign  language,  the 
plaintiff  must  aver  that  the  hearers  under- 
stood  such  language.    1  Saund.  242.  n.  (1). 

4.  It  must  be  set  out  in  the  original  tongue, 
and  a  translation  must  also  be  given.  1 
Saund.  242  a.  n.  [a],  n.  [6]. 

5.  Judgment  was  arrested  because  the  li- 
bel was  not  laid  to  be  of  and  concerning  the 
plaintiff.    Lowfield  v.  Bancroft,  2  Stra.  934. 

6.  The  libel  itself  must  be  stated,  and  not 
its  purport.  Buckley  v.  Wood,  4  Co.  14  b.  1 
Saund.  121.  n.  [a].  242,  n.  [a]. 

7.  **Juxta  tenorem  eequentem*^  imports  the 
very  words  themselves.  Rex  v.  Berre^  12 
Mod.  2ia 

8.  If  any  part  of  the  libel  which  alters  the 
sense  be  omitted,  it  is  fatal  1  Saund.  12 1. 
n.  [a]. 

9.  Malice  must  be  shown,  but  the  word 
**  maliciously*'  is  not  exclusively  proper ;  the 
omission  is  helped  afler  verdict.  1  Saund. 
242  a.    Id.  n.  (2). 

10.  Special  damage  need  not  be  laid  if  the 
writing  is  actionable  in  itself.  1  Saund.  243  c. 

(6)  Plea. 

1.  A  plea  of  justification  must  confess  tlio 
publication,  and  must  not  be  general,  but 
must  specify  particularly  the  facts  on  which 
it  is  founded,  and  must  meet  the  facts  in  the 
libel  in  toto.  1  Saund.  244  a.  244  b.  n.  [m]. 
244  £. 

2.  In  an  action  on  the  case  for  printing  and 
delivering  a  libel,  defendant  justified  deliver. 
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ing  it  to  parlltmcnt,  he  having  a  petition 
against  the  plaintiff.     1  Sid.  414. 

3.  It  is  no  justification  that  such  a  one 
communicated  the  libel  to  defendant,  unless 
in  the  lib^l  he  names  his  authority ;  and  in 
■uch  case,  the  plea  must  give  the  very  words 
used,  and  not  their  substance,  though  he 
need  only  prove  the  material  part.*  1  Saund. 
244  b.     lb.  n.  [n]. 

4.  Defendant  may  plead  not  guilty  to  part, 
and  justify  the  rest;  or,  by  statute  Anne,  not 
guilty  to  the  whole,  and,  in  a  further  plea, 
justify  part.    1  Saund.  244  e. 

5.  In  case  for  exhibiting  a  bill  in  the  Star- 
Chamber  against  the  plaintiff,' charging  him 
with  divers  matters  examinable  in  that  court, 
and  also  that  ho  was  a  maintainor  of  pirates 
and  murderers,  and  that  the  defendant  at  B., 
in  the  county  of  S.,  speaking  of  the  matters 
contained  in  the  said  bill,  said  in  audita  quam- 
pUirim.  that  the  said  bill  and  the  matters 
therein  contained  were  true,  the  defendant 
justified  having  spoken  the  words  in  court  at 
Westminster,  and  traversed  the  speaking  in 
S.  at  any  time  before  or  since ;  the  plea  was 
held  bad,  because  the  traverse  did  not  go  to 
the  day  on  which  the  speaking  was  alleged. 
Buckley  v.  Wood,  4  C.  14  b. 

(c)  Re'plication, 
To  a  pica  of  justincation,  de  injuria  aua 
propria,  is  proper.    1  Saund.  244  c. 

(d)  Evidence. 

1.  No  evidence  of  special  damage  can  be 
given  in  any  case  unless  it  be  laid  in  the  de- 
claration.    1  Saund.  243  e,  d, 

2.  As  to  what  may  be  given  in  evidence 
under  the  general  issue,  see  1  Saund.  130, 
131.  243. 

V.  Relative  to  thk  remedy  bt  indict- 
ment;— 

(a)  Whenitliet. 

1.  A  libel  is  made  either  against  a  private 
person,  or  a  magistrate,  or  public  person ;  and 
in  either  case,  is  punishable  by  indictment, 
although  the  party  libelled  be  dead  at  the 
time  of  making  the  libel.  The  case  De  Li- 
beUit  Faifiom,  5  Co.  125  b. 

2*.   A  libel  against  a  private 

[  *897  ]  man  is  punishable  by  indictment, 

and  that  before  justices  of  the 

peace  at  sessions.    Rex  v.  Sumner ^  1   Sid. 

270.    1  Lev.  139. 

3.  No  action  on  the  case  lies  against  one 
who  sends  a  libel  written  in  a  letter  sealed, 
and  directed  to  the  party  libelled,  without 
any  other  publication ;  but  such  offence  is 
indicUble.    Edwards  v.  TVboton,  12  Co.  35. 

4.  An  obscene  book  is  punishable  as  a  li- 
bel. Rex  V.  Curl,  Stra.  788.  Rex  v.  Read, 
11  Mod.  142,  overruled  ;  see  ib.  (note). 

5.  Irony  used  with  a  libellous  intent  may 
become  the  subject  of  criminal  prosecution. 
Rex  V.  Brown^  11  Mod.  86. 

6.  It  is  not  material  whether  the  libel  be 


true  or  false.    The  case  De  IAheUi$ 
5  Co.  125  b. 

(b)  Proceedings  ikertm. 

1.  In  an  indictment  for  libelling  the  Iras- 
tees  of  a  workhouse,  all  the  trustees  need 
not  be  named.    Rex  ▼.  Oriffin,  7  Mod.  197. 

2.  If  a  party  write  and  compose  a  libel  in 
one  county,  with  intent  to  publish,  and  af- 
terwards publish  it  in  another,  he  may  be  in- 
dicted in  either.    1  Saund.  \32  b,  n  [k], 

3.  The  whole  libel  need  not  be  set  forth 
in  the  indictment ;  but  if  any  part  qualifies 
the  rest,  it  may  be  given  in  evidence.    Rex 

V.  Bear,  Salk.  417. 

4.  An  indictment  for  a  libel  need  not  eot 
forth  the  tenoar  of  it.  JBer.  y.  Heris,  Holt, 
348. 

5.  Juxia  tenorem  sequeniem  is  sufficient  in 
an  indictment  for  a  libel ;  otherwise  of  the 
words  mf  effeetum  eequeniem*  1  Ld.  Raym. 
415. 

6.  An  indictment  for  a  libel  ezpraaitn|^ 
only  part  of  a  title,  aa  ^  the  biafaope,'*  may, 
if  from  the  nature  of  the  libel  the  meaning 
be  clear,  be  applied  by  an  innuendo  to  **  the 
bishops  of  England.*'  Baxter*$  caae,  3  Mod. 
69. 

7.  If  the  plaintiff  be  indicted  fbr  perjury, 
and  then  he  bring  an  action  for  words  spo- 
ken of  him,  importing  perjury,  the  indict- 
ment is  to  be  tried  before  the  action,  ilfiom. 
1  Sid.  69. 

8.  Indictment  for  composing,  making, 
and  writing  a  libel ;  the  jury  found  the  de- 
fendant guilty  only  of  writing  it,  this 
amounts  to  making  and  composing  iL  ICing' 
Y.  Bear,  Carth.  407, 408. 

9.  A  man  may  be  found  guilty  of  publish- 
ing, though  acquitted  of  the  printing.  1 
Saund.  13^  e.  n,  [/]. 

(c)  Punishment, 

J.  A  fine  and  corporal  punishment  may 
be  imposed  upon  the  offender  after  convic- 
tion.   Rex  V.  DangerfiM,  3  Mod.  68. 

2.  Or  he  may  be  punished  by  fine  and  im- 
prisonment. Case  De  lAbeUie  Famoeis,  5 
Co.  125  b. 

VI.  Relative  to  the  kcmedy  bt  imvoema. 

TION  ; — 

(a)  Wken  gramtaUe, 

1.  An  information  was  granted  in  the 
reign  of  James  the  Second,  for  commending' 
a  lx>ok  in  which  there  were  several  seditious 
sentences,  and  the  defendant  was  convicted. 
King  V.  Eadee,  2  Show.  468. 

2.  An  information  granted  against  the  de- 
fendant for  a  libel  against  the  East  India 
Company,  although  the  words  of  imputation 
extended  to  one  of  its  directors  only,  in  the 
singular  number,  viz*  **  whereas  an  East  In- 
dia director,  &c."  Rex  v.  Jenour,  7  Mod. 
400. 

3.  So,  for  sending  a  letter  wherein  wero 
these  words,  **  yon  are  a  Koundrel,  and  haTo 
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defr&nded  the  kin^  of  his  doty,^  ftc.    Rex 
▼.  Poiimwett,  W.  Ke\j.  58. 

4.  The  eoari  refoied  to  ^to  leave  to  file 
mn  ioformBtion  as  for  a  libel,  agaimt  a 
printer,  who  had  pabtished  an  advertiiement 
eooceraing  a  married  woman  by  order  of  her 
hiMband.    MUx  v.  iUtten,  Sav.  123. 

5.  So,  where  the  libel  was  for  matter  con- 
tained in  an  affidavit  exhibited  in  the  court 
of  Chanoeiy.    Rex  ▼.  Lediard^  Say.  112. 

6.  Where  the  contents  of  a  libel  are  true, 
the  coart  will  not  grant  an  information. 
Rex  y.  BiekerUm^  Stra.  498. 

7.  The  party  oaght  to  be  either  a  contriver 
of  the  libel,  or  a  procurer  of  the  contriving 
it,  or  a  maJiciooB  publisher  of  it  knowing  it 
to  be  a  Jtbel.  laMe  case,  9  Co.  59  6. 
Moore,  813.  S.  C. 

[See  «im  cafe,  tit  Infoamation,  p.  801.,  &c.] 
(b)*  Prouedifigt  therein, 

[  *99%  ]  1.  Where  the  information  and 
the  libel  differ  but  in  one  word,  it  is 

ill.     7%e  Queen  v.  Drake,  3  Salk.  224. 

2.  ^  in  an  information  for  a  libel,  the  libel 
is  redled  **  according  to  the  tenour  follow- 
ing,'*  a  variance  of  **  not"  instead  of  **  nor" 
is&tal.  11  Mod.  7a  See  also  the  same 
ease,  ih.  84. 95. 

3.  It  is  no  objection  to  an  information  for 
a  libel  to  say  that  the  defendant  did  inter 
eiia  so  and  so,  although  the  whole  libel  be 
recited.    Rex  v.  Jokneon^  2  Show.  488. 

4.  An  information  for  a  libel  laid  disjunc- 
tively, viz,  **  aeripeit  seu  seribi  eatuavtt,"  is 
UL    Aer  V.  Brereton,  8  Mod.  330. 

5.  To  an  information  for  publishing  a  li- 
bel, the  defendant  cannot  plead  that  he  was 
tpenker  of  the  Honse  of  Commons,  and  that 
this  pablication  was  a  part  of  their  proceed- 
iaga.  Sed  ov.  King  v.  WiUutme,  2  Show. 
471. 

VIL 


TO  IBX  BBMIDT 
MUCT. 


ST  ATTACa- 


An  attachment  Ues  against  the  publisher 
of  a  libel  until  he  produces  the  author.  Rex 
▼.  Wiott,  8  Mod.  123. 

VIIL  RiLOIVK  TO  THE  RKHSDY  WY  FKOCEED- 

IMB  n  TBM  snaiTUAL  couaT. 

!•  The  publisher  of  an  obscene  book  may 
be  punished  in  the  spiritual  court.  Rex  v. 
Rend,  11  Mod.  142. 

2.  The  spiritual  court  cannot  entertain  a 
l^wl  not  reflecting  on  a  parson  in  his  profes- 
sion, and  which  does  not  impute  any  miscon- 
duct of  spiritual  cognixaace.  Clerk  v.  Price, 
U  Mod.  140. 

IX.  Otbxe  ooMsniuxNon. 

L  If  a  defsyman  be  convicted  of  a  libeU 
aod  senteneed  to  the  pillory,  he  may  be  de- 
graded.  JKtn^  V.  JsAnson,  2  Show.  488. 

2.  A  penmn  may  be  apprehended  on  a 
wanant  of  a  justice  of  the  peace  out  of  ses- 
Mme,  if  charged  oo  oath  with  having  pub- 
UitdalibeL    1  Samid.  132  6.  a.  [fc]. 


3.  One  outlawed  for  a  seditious  libel  may 
be  bailed  on  his  bringing  a  writ  of  error. 
Rex  V.  Erbury,  8  Mod.  177. 
^  4.  A  libel  against  the  mayor  of  a  corpora, 
tion  is  not  a  sufficient  cause  to  disfranchise  a 
man  before  conviction  by  course  of  law. 
Rex  V.  Mayor  of  Ohuceeter,  Holt,  450.  Fort. 
275. 

LIBERATE. 

1.  A  liberate  is  a  writ  of  allowance,  and 
gives  no  jurisdiction.    6  Mod.  58. 

2.  The  writ  issues  out  of  Chancery.  2 
Saund.  70  h.  Young  v.  Johnson,  1  Lutw. 
429. 

3.  It  is  granted  upon  a  petition  to  the  king 
himself,  but  not  to  the  barons  of  the  Exche- 
quer.   5  Mod.  48. 

4.  it  is  necessary  for  a  conusee  of  statute- 
staple,  or  a  recognisance  in  the  nature  of  it, 
to  get  possession  of  the  conusor's  land.  2 
Saund.  70  6. 

5.  A  writ  of  liberate  on  a  statute-mer- 
chant is  unnecessary.     Ibid. 

6.  A  right  is  not  assignable ;  and  there- 
fore, if  the  conusee  of  a  statute  sue  an  ex- 
tent, and  a  liberate  be  returned,  yet  if  he 
suffisr  the  conusor  to  keep  possession,  ho 
cannot  assign  the  lands  ;  for  his  possession 
under  the  liberate  is,  by  his  non-entry,  turn- 
ed to  a  right.  Hannum  v.  Woodford,  4  Mod. 
48. 

7.  There  must  be  an  actual  entry,  or  re- 
covery by  ejectment.  Stephen  v.  Uanham,  3 
Lev.  312.  4  Mod.  48.  ilnon.  1  Vent.  41. 
Skin.  300. 

8.  An  action  of  debt  will  lie  on  a  liberate. 
5.  Mod.  62. 

LIBERTY. 

1.  The  word  **  liberty"  properly  signifies 
a  right,  privilege,  or  franchise ;  but  impro- 
perly, the  extent  of  a  place.  Lever  v.  Hotter, 
2  Mod.  48. 

2.  Liberties  in  judgment  of  law  are  incor- 
poreal, and  of  several  sorts.  Rex  v.  Mayor 
of  London,  2  Mod.  48.    1  Show.  280. 

3.  An  arrest  by  a  sheriff'  within  a  liberty 
is  good,  and  the  offence  is  only  to  the  lord. 
WolfreeUm'e  case,  Yelv.  51.  52.  2.  Saund. 
1015. 

4.  The  bailiff'  of  a  liberty  to 

whom  a  writ*  is  sent  is  not  pro-  [  *S99  ] 
tected  in  executing  it.    2  Saund. 
193  a. 
[Ste  aUoante,  tit.  Francbisb,  p.  723.] 
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EBBPBCT   OF 


I.  What  ucenses  are  good  in 

THE  SUBJECT-MATTER. 

1.  The  king  cannot  grant  a  license  to  the 
injury  of  his  subjects.  Duell  v,  Sanndert,  2 
Ro.  4. 

2.  No  license  can  be  made  to  do  any  thing 
that  is  malum  in  j«,  but  it  may  be  made  to 
do  what  is  malum  prohibitum.  Case  o^  Par- 
dons, 12  Co.  30. 

3.  The  bishop  ought  not  to  license  the 
master  of  a  free  grammar-school  until  he  is 
satisfied  of  tlie  goodness  of  his  character 
and  ability.  Rex  ▼.  Bi$hop  of  Lief[field,  7 
Mod.  218. 

II.  In  point  of  form. 

1.  The  tenants  of  a  manor  who  have  the 
sole  pasture  in  the  lord^s  soil  may  by  deed 
license  any  other  to  feed  there,  hut  not 
without  deed.  Hoskiru  ▼.  Robint,  2  Saund. 
326,  327, 328.     Poll.  23.  S.  C. 

2.  If  a  commoner  may  grant  license  to 
another  to  put  his  cattle  into  the  common, 
such  license  ought  to  be  by  deed,  ifotibtns 
y.  Robins,  2  Saund.  326,  327. 

III.    When  a  license  is  well  pursued. 

1.  Licenses  ought  to  be  strictly  performed. 
Mo.  119. 

2.  If  A  license  B  to  enter  his  house  to  soil 
goods,  B  may  take  assistants,  if  necessary, 
for  the  purpose  of  selling  the  goods.  Den- 
net  ▼.  Orover,  Willes,  195. 

3.  Otherwise,  where  the  license  to  enter 
is  not  for  profit  but  pleasure.  Willes,  195. 
note  a. 

4.  By  a  license  to  a  copyholder  to  lease 
for  twenty-one  years,  a  lease  for  three  years 
is  warranted.  Ooodwin  v.  Lot^'^tirf /,  Cro. 
EUz.535. 

IV.  How  AND  WHEN  DETERMINED. 

1.  The  king's  grant  or  license  to  the  vint- 
ners of  London  to  sell  wines  is  not  deter- 
mined by  his  death.  Thomoi  y.  XoveU,  1 
Lev.  217. 

2.  If  A  license  B  to  put  trees  planted  in 
boxes  in  his  g&rden,  and  A  afterwards  sell 
the  garden  with  all  his  trees  thereon,  and 
the  yendee  suffers  the  trees  to  continue 
without  molestation  or  objection,  this  is  a 
renewal  of  the  license  granted  by  A.  Oliver 
y.  Ferjion,6  Mod.  171. 

3.  A  condition  not  to  alien  without  license, 
f  determined  by  license  of  the  leaor  as  to 


one  of  aeveral  lessees,  is  determined  as  to 
all.    Dumpor^s  case.    4  Co.  119  b. 

4.  So,  a  condition  not  to  alien  without  li- 
cense, determined  by  license  as  to  part  of  the 
land,  is  determined  as  to  the  residue.  Dvm^ 
por^t  case,  4  Co.  120. 

V.  When  revocable  or  ooumtbrmandabu^ 

1.  If  one  claims  under  a  license  which  is 
not  for  pleasure,  but  for  profit,  the  license  is 
not  revocable;  so,  where  an  authority  ie 
limited  to  a  certain  time,  it  is  not  revocable 
before  the  time  expires.  Fl^ebb  v.  Paiemoeter^ 
2  Ro.  143. 

2.  A  license  acted  upon  is  not  coonter- 
mandable  without  putting  the  person  licen- 
sed in  the  same  situation  as  before.  1  Saund. 
300  d.  n.  [A].  2  Saund.  113.  n.  [a]. 

3.*  If  a  license  giving  authority 
be  executed,  it  is  not  then  revo-  [  *900  ] 
cable ;  otherwise,  if  the  license  be 
still  executory.    2  Ro.  152. 

4.  A  license  for  pleasure  or  profit  onoer- 
tain  is  countennandable.  Webb  y.  Paiemoem 
ter.  Palm.  72. 

5.  A  license  to  go  out  of  the  kingdom  ie 
revocable.'  Jenk.  220. 246. 

VI.  Presumption  of  a  ucemie. 

A  license  may  be  presumed  from  less  than 
twenty  years*  enjoyment.  9  Saund.  175  e. 
n.  [e]. 

VII.  Effect  of  a  ucknbb. 

1  A  letter  of  license  that  the  obligor  shall 
not  be  sued  amounts  iff  a  deleasanoe.  9 
Saund.  47  s. 

2.  A  letter  of  license  with  this  provieo, 
**  that  if  the  creditor  sue  within  a  certain 
time  his  debt  shall  be  forfeited,'*  is  plead- 
able in  bar.  AyU^e  y.  SerimpMret  Carth.  64. 

VIII.  Respecting  the  plea  of  license. 

1.  A  license  must  be  pleaded,  except  in 
the  case  of  a  nuisance.  1  Saund.  300.  d. 
n[h]. 

2.  If  the  law  give  a  man  a  license  for  the 
doing  a  thing,  and  an  action  of  trespass  is 
brought,  the  license  must  be  specially  plead- 
ed, for  it  cannot  be  given  in  evidence  on  the 
general  issue.  Everard  y.  Sibirsy,  6  Mod.  89. 

3.  If  a  master  bring  an  action  of  cove- 
nant against  his  apprentice  for  leaving  hie 
service  at  such  a  time,  and  the  apprentioe 
left  the  service  with  his  master*s  leave,  thia 
license  must  be  pleaded  by  the  way  of  joe- 
tification;  and  the  master,  in  such  plea, 
cannot  give  in  evidence  a  leaving  of  him  at 
another  time  than  that  which  is.  stated  ia 
the  declaration.    Anon.  6  Mod.  70. 

4.  If  an  engrosser  justifies  under  two 
licenses,  he  ought  to  show  particularly  how 
much  by  one  and  how  much  by  the  other. 
Mo.  879. 

5.  If  a  defendant  in  trespass  justify  for 
right  of  common,  and  the  plaintiff  npljr 
that  the  defendant's  fkther  gave  license  to 
make  the  fbocee  and  conti&oe  the  indoeoM, 
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it  is  in ;  for  It  eumot  be  pleaded  bj  the  way 
of  licenae,  but  it  might  have  been  good  by 
way  of  Toieaae  of  common.  MUu  v.  EUe- 
ri^e,  1  Show.  350. 

6.  If  A  lieenee  B  to  enter  his  hoose  to  sell 
goods,  and  it  be  pleaded  that  B  and  alto  C 
■ad  D  (his  aerTants)  and  by  bis  command 
catered  for  that  porpoee,  and  necessarily 
eoatinoed  there  so  long,  it  will  be  understood 
that  it  was  necessary  for  them  to  enter. 
DemuU  ▼.  Orvoer^  Witles,  195. 

7.  A  license  pleaded  shall  be  sapposed  to 
have  eontinnaaee.  WhmteUy  y.  Canquut, 
Carter,  Sia. 

8.  Where  a  leasee  pleads  a  license  in 
writing  in  conformity  with  the  terms  of  a 
eoveoant,  he  need  not  show  the  writing. 
Waiker  ▼.  Beliamie,  Cro.  Jac.  lOa 

IX.  RxrucATiON  TO  rr. 

1.  An  abnse  of  a  license,  when  the  license 
IS  giTsn  by  law,  should  be  replied.  1  Saund. 
300  dL 

2.  A  replication  to  a  plea  of  license  deny- 
ing the  lioense,  should  conclude  to  the  conn- 
tiy  without  a  formal  traTsrse.  1  Saund. 
103  e. 

LIEN. 

L  Where  deeds,  &c.  are  delivered  on  a 
special  trust,  the  party  cannot  detain  them. 
XiSisMa  v.  Diekenaon^  8  Mod.  306. 

S.  A  man  cannot  detain  titio-deeds  for 
drawing  a  writing.  Anmi,  \  Ld.  Raym. 
73a 

3L  Where  writings  are  put  into  the  hands 
ef  a  person  in  the  way  of  his  profeision,  if 
be  is  under  the  control  of  the  court,  he  may, 
upon  motion,  be  obliged  to  redeliver  all  the 
wixtinga,  though  some  of  them  may  belong 
to  him.    Dav^  and  TS'ack*9  case,  Skin.  1. 

4.  An  attorney  was  ordered  to  deliver  up 
deedsy  dtc^  though  not  intrusted  with  them 
IB  the  way  of  business.  Strong  t.  Howt  8 
Hod.  339. 

S.  A  carrier  may  detain  goods  for  the 
carriage  of  them  against  the  right  owner, 
fbongh  ddiTered  to  him  by  one  who  had  no 
right  to  them.  yori:e  ▼.  Grenai^A,  Ld.  Raym. 
od7. 

6b  An  innkeeper  may  detain  a 
[  *901  ]  hone    (brought*   by  his  guest) 
against  the  right  owner.    Yorke  v. 
GremeitfA.    2  Ld.  Raym.  237. 

7.  A  netor  has  a  lien  upon  goods  .con- 
swned  to  him ;  and  he  may  indemnify  him- 
self fiv  money  advanced  to  his  principal,  and 
charges  incurred  on  his  behalf,  on  the  credit 
and  in  consequence  of  such  consignment 
Kruger  y.  WUeoek*^  Keny.  32. 

&  A  party,  who  h4s  a  lien  upon  goods, 
may  hold  the  goods  by  virtue  thereof  for  a 
debt  barred  by  the  aUtute  of  limitations.  9 
Sauid.  67  a.  n.  {«]• 

9.  If  the  person  in  whoee  posMssion  the 
goodn  are  has  a  lien  on  them,  pfauntiff  may 


prove  a  tender  of  the  money  before  bringing 
on  action  of  trover.    2  Saund.  47  f. 

10.  If  he  refuse  to  deliver  them  up  on 
another  ground,  he  cannot  aAerwards  set  up 
the  lien  as  a  defonce  to  the  action.  2  Saund. 
47/.  n.  [Z]. 

11.  An  innkeeper  who  justifies  the  detain- 
ing a  horse  for  his  keep,  need  not  show  that 
he  received  him.  Yctht  v.  Qrtemntgk^  2  Ld. 
Raym.  860. 

12.  That  the  avowant  made  no  demand  ia 
no  plea  to  an  avowry  of  an  innkeeper  for  de« 
taining  a  horse.    Id.  ibid. 

13.  A  personal  lien  eurvivee,  but  a  real  one 
doea  not    Harberft  case,  3  Co.  11.  b. 


LIGHTS. 

1.  An  action  on  the  case  lies  for  obstruct- 
uig  light  and  air,  but  not  for  obstructing  a 
prospect.  Aldred'8  caae,  9  Co.  57  b.  KnowleB 
v.  RiehardMon,  1  Mod.  55.  Comb.  231.  480. 
J^errers  v.  Stabomej  W.  Jo.  326. 

2.  The  owner  of  a  house,  although  he  be 
not  in  possession,  may  maintain  this  action. 
ThcmUruon  v.  Broien,  Say.  216. 

3.  It  ma^  be  brought  against  the  late 
assignee  of  lands  adjoining.  Pabmr  y. 
Fletser^  I  Keb.  553.  pi.  65. 

4.  In  such  an  action,  it  is  sufficient  to  de- 
dare  that  the  plaintiff  was  possessed  of  such 
a  messuage  for  years,  and  had  and  ought  to 
have  sach  lights,  without  stating  that  the 
messuage  and  the  lights  were  ancient.  Ro§€^ 
well  V.  Pryor,  6  Mod.  116.  But  see  12  Mod. 
215. 

5.  If  it  were  necessary  to  show  it  was  an 
ancient  messuage,  the  want  of  it  would  be 
cured  by  verdict.  Comb.  481.  Id.  242.  Ro$. 
well  V.  Prior,  12  Mod.  215. 
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(a)  By  eomtneneing  an  aeiion,  p.  903. 

(b)  By  an  acknowledgment^  p.  903. 

(c)  By  a  newpromise,  p.  904. 

(d)  By  the  plaintiff  being  beyond  Bea, 

p.  904. 

(e)  By  fraud,  p.  904. 

(f)  By  posoesaion  or  actual  entry,  p. 

904. 
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904 
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y.  How  THB    STATUTES  SHOULD    BE  TAKEN 

ahvantaoe  or ;  whethee  thbt  should 

BE  PLEADED,    OE  OrVEN    IN   BVIDBNCB, 

p.  906. 


801 


LIMITATION  OF  ACTIONS. 


VI.  In   kblation   to   trk    form   or  tbe 
PLEA,  p.  906. 

VII.  In  delation  to  tbk  form  of  the  re- 
rucATioN,  p.  906. 


I.  Whin  the  statutes  of  umitation  ope- 
rate AS  A  BAR. 

I.  By  statute  3  &r  4  Anne,  actions  on 
promissory  notes  must  be  commenced  within 
six  years.    3  Saund.  127  c. 

3.  The  statute  of  limitation  is  a  ^^ood  plea 
to  an  action  of  debt  brought  on  a  bill  of  ex- 
change.   Renew  ▼.  Acton^  Carth.  3. 226. 

3.*  The  statute  of  limitations  is 
[  *903  ]  a  bar  to  a  demand  (or  attornies* 
fees.      Oliver  ▼.    7%omas,  1   Ld. 
Raym.  2.    3  Lot.  367.  S.  C. 

4.  To  an  aeeumpeit  on  a  promise  to  pay  so 
much  out  of  the  net  proceeds  of  a  certam  par- 
eel  of  goods  to  be  imported,  the  defendant 
may  pfoad  that  the  cause  of  action  did  not 
arise  within  six  years.  Martin  v.  Ddboe,  1 
Mod.  71. 

5.  The  statute  extends  to  an  action  for 
rent  against  a  tenant  from  year  to  year,  who 
has  ceased  to  occupy  or  pay  rent,  though 
there  had  been  no  notice  to  quit.  2  Sinund.  67 
a.  n.  [x], 

6.  The  statute  of  21  Jac.  1.  e.  16.  extends 
to  an  action  of  indebitatue  aseumptU ;  for 
though  trespass  only  is  mentioned,  yet  all 
actions  on  the  case  are  within  the  equity  of 
the  proyisa  Crosier  v.  Tondinsons  2  Mod. 
71.    Farringlm  v.  Lee,  2  Mod.  312. 

7.  An  action  of  trover  is  within  the  sta- 
tute of  limitations.    W.  Jo.  252. 

6.  The  statute  extends  to  merchants  after 
their  accounts  are  stated.  Martin  v.  Delho^  1 
Sid.  465. 

9.  The  statute  is  a  bar,  though  defendant 
was  beyond  sea  the  whole  time.  Steayne  ▼. 
Skevent,  W.  Jo.  252.  Comb.  190.  Salk  420. 
1  Show.  99.    Lutw.  [413]. 

10.  Or  though  he  is  privileged  as  a  mem- 
ber of  parliament.  HaU  ▼.  Wyhom^  1  Show. 
99. 

II.  The  statute  of  limitations  is  a  bar  as 
well  in  equi^  as  at  law.  Skirme  v.  JUieyndt, 
Com.  710.  W.  Jo.  415, 416. 

12.  When  once  an  account  is  stated,  the 
statute  begins  to  run.    2  Saund.  126.  127. 

13.  By  Uie  4  Ann.  c.  16.  s.  17.,  ''all  suits 
and  actions  in  the  court  of  admiralty  fer 
seamen's  wages,  shall  be  commenced  within 
six  )rears  next  after  the  cause  of  action  arises ; 
but  if  the  party  be  a  minor  or  feme  covert, 
insane,  imprisoned,  or  beyond  seas,  it  shall 
be  within  six  jrears  next  afler  attaining  age, 
being  discovert,  of  sane  memory,  released, 
or  returning  from  sea:**  but  before  this 
statute,  it  was  considered  that  the  21  Jac 
1.  c.  16.  was  not  pleadable  to  a  suit  in  the 
admiralty  fer  mariner's  wages.  Hyde  q.  t. 
▼.  Partridge^  2  Ld.  Raym.  1204.  See  6 
Mod.  26  u. 


14.  But,  although  the  court  of  admiralty 
refuses  to  receive  the  plea  of  the  statute  of 
limitations  to  a  suit  for  seamen's  wares,  yet, 
if  the  plea  be  badly  pleaded,  they  shall  not 
be  prohibited  from  proceeding  in  the  suit. 
Ewer  V.  Jtmee,  6  Mod.  26. 

15.  In  ejectment  fer  mines,  possession  of 
the  manor  is  no  evidence  to  avoid  the  statute 
of  limitations.  Kkh  dem.  CuUen  v.  JohmMim^ 
Stra.  1142. 

II.  When  thet  do  not  operate  as  a  rar. 

1.  The  statutes  of  limitation,  as  they  bar 
rights,  are  to  be  strictly  construed.     6  Mod. 

26. 

2.  The  statute  of  limitations  is  no  bar  to 
ejectment  on  a  mortgage,  where  the  interest 
has  been  paid.  Hatcher  v.  JPineaux,  1  Ld. 
Raym.  740. 

3.  The  statute  is  not  pleadable  where  a 
thing  is  to  be  done  on  request,  and  no  request 
has  been  made.  Wehb  v.  HferHfi,  1  Lev.  48. 
(Mine  v.  Bennirtg,  12  Mod.  444. 

4.  It  cannot  be  pleaded  to  an  action  on  an 
executory  promise.  Buckler  v.  Moor,  1 
Mod.  89. 

5.  The  statute  runs  not  against  a  tenant 
unless  actually  ousted  or  disseised ;  it  only 
operates  between  tenants  in  common,  ftc,  in 
case  of  an  adverse  possession.  Reading  v. 
RoyeUm,  Salk.  423,  and  note. 

6.  A  ceseatfit  is  not  within  the  statute. 
Mo.  44. 

7.  Debt  upon  an  award  is  not  within  the 
statute.  Hodeden  v.  Harridge,  1  Sid.  415. 
1  Lev.  273. 

8.  Nor  debt  for  a  copyhold  fine.  Hodgmm 
V.  Harris,  1  Lev.  273.    2  Saund.  67  a. 

9.  The  statute  of  limitations  is  no  bar  to 
a  matter  merely  of  admiralty  conusance. 
Ewer  V.  Jones.,  2  Ld.  Raym.  935. 

10.  An  action  of  debt  against  a  sheriff  lor 
money  levied  under  a  fieri  faciae^  is  not 
without  the  statute  of  limitations.  Farrtng" 
ton  V.  Lee, J.  Mod.  245,246.  2  Show.  79r  2 
Saund.  67  a. 

11.  The  statute  of  limitations  cannot  be 
pleaded  to  an  action  of  debt  by  an  executor 
against  a  sheriff  fer  money  levied  on  a  fieri 
facias,  under  an  execution  sued  out  bv  the 
testator.    Coekram  v.  Welby,  2  Mod.  212. 

12.  The  statute  does  not  extend 

to  actions*  founded  on  a  deed  or  [  *903  ] 
specialty ;  a  warrant  of  attorney  is 
held  not  to  be  a  specialty,  so  as  to  be  oat  of 
the  statute.    2  Saund.  67  a.    Id.  n.  [e]. 

13.  Debt  for  an  escape  is  not  within  the 
statute  of  limitations,  but  an  action  on  the 
case  is.  1  Lev.  191,  1  Sid.  91.  2  Mod.  72. 
notis,  1  Saund.  38.  Id.  n.2.  2  Saund.  67  a. 

14.  Actions  for  not  setting  out  tithes  were 
former! V  not  barred ;  but  now,  by  statute  53 
G.  3.,  the  action  must  be  brought  within  six 
years.  Jones  v.  Pope,  1  Lev.  191.  1  Saund« 
38.  Id.  n.  [i.]  2  Saund.  67  a.  and  id.  n.  [y.] 

15.  The  statute  of  limitations  cannot  be 
pleaded  to  an  action  of  account  between  a 
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mewthant  md  hii  factor.  Farrmglonv.Lee, 
a  Mod.  ZVL 

16.  Whan  aocoonts  ue  current  and  on- 
settled  between  merchants,  the  statute  of 
limitations  is  no  bar.  San^  v.  BlodweU^ 
W.  Jo.  401.  1  Lot.  387.  Cudmore  v.  Ellu, 
IS  Mod.  579.  Skirme  v.  Meyriek^,  Com.  710. 

17.  Otherwise,  where  their  accounts  ere 
settled,  or  where  the  action  is  on  a  bill  of 
exchange.  Webber  v.  TVrre^/,  1  Ley.  287. 
Chievfy  ▼.  Bond^  4  Mod.  105. 

18.  Bot  if,  before  action  brought,  the  ba- 
lance upon  an  account  be  carried  forward, 
and  the  account  again  becomes  an  account 
current,  this  is  not  within  the  21  Jac  1.  c. 
16.  1  Mod.  270.    3  Saund.  127. 

19.  The  account  (to  be  within  the  excep- 
tion) must  not  only  be  current,  but  mutual. 
3  Saund.  127  a. 

20.  The  exception  is  not  confined  to  mer- 
chants, and  applies  to  case  as  well  as  ac- 
count   2  Saund.  127  a.  137  b,  n.  (6.) 

21.  The  statute  only  relates  to  a  separate 
and  distinct  act,  and  not  to  a  continued  one. 
^idri4gf  ▼'  Duke,  3  Mod.  1 13. 

22.  The  statute  of  limitations  extends  not 
to  a  trust.    Skirme  v.  Meyriek,  Com.  709. 

23.  The  statute  of  limitations  is  not  a 
good  plea,  when  the  estate  in  law  is  in  trus- 
tees.   Carriek  y.  £rrtn^/on,  9  Mod.  33. 

24.  A  suit  in  equity  to  recover  a  sum  of 
money,  being  a  depoeiium  in  trust  for  a  feme 
covert,  is  not  barred  by  the  statute  of  lirai* 
tations;  but  otherwise  at  law.  Lord  Hoi- 
Hi's  ease,  2  Vent  345. 

2Sl  The  statute  is  not  pleadable  to  an 
avowry  for  fealty.  Bennet  v.  King,  3  Lev. 
21. 

5i6w  Avowries  for  rent,  created  by  deed  or 
act  of  parliament,  are  not  within  the  statute. 
2  Saund.  65  a. 

HL  How  THZ  orauTioif  of  thb  statutes 

MAT  U  AVOIDin;— 

(a)   By  eemmenemg  an  aeiion. 

1.  A  latiUU  bearing  teste  within  the  time, 
though  returnable  after,  prevents  the  opera- 
tion of  the  statute  of  limitations.  Anon*  1 
Ld,  lUym.  383.    See  Burr.  950. 

2L  a  laliUU  prevents  the  statute  of  Hmita- 
tiotts  without  a  bill  of  Middlesex.  HoUister 
V.  CnilMn,  Stra.  550.  736. 

3L  A  UUitai  is  the  commencement  of  a  suit 
upon  a  penal  law.  Ctdli/ord  v.  BUmford^  1 
Show.  354. 

4.  A  debt  may  be  preserved  from  the  sta- 
tute of  limitations  by  a  elamvan  fregii  ro- 
tomable  in  the  Common  Pleas.  Kintey  v. 
Btymard^  1  Ld.  Raym.  434.  Conira,  Moi$ 
^'Brwerton^  1  Ld.  Aaym.  553.  Brown  v. 
BakbrngUm,  3  Ld.  Raym.  880. 

5.  A  plaint  in  an  inferior  court  removed 
into  K.  &,  is  sufficient  to  enable  the  plaintiff 
to  declare  de  novo  in  K.  B.  in  an  indebitattu 
tnmipsU  for  the  same  cause  of  action.  Story 


y.  itf/fctns,  Stra.  719.    Barnard.  2.    3  Ld. 
Raym.  1427.  S.  C.    1  Ld.  Raym.  553. 

6.  A  writ  sued  out  and  not  returned  will 
not  avoid  the  statute.  Andrew  v.  LuUQn% 
3  Ld.  Raym.  885. 

7.  There  is  no  way  of  keeping  alive  a  bill 
filed  (to  save  the  statute)  against  an  attor- 
ney.   2  Saund.  63  d,  e. 

(b)  By  an  aeknowledgmeni. 

1.  An  acknowledgment  of  a  debt  is  not 
sufficient  to  avoid  the  statute  of  limitations, 
but  it  is  sufficient  ertdenee  of  a  promise. 
Ward  V.  Everei,  1  Ld.  Raym.  422.  He^im 
V.  Hattingt,  12  Mod.  324.  Fort  181,  5  Mod. 
436.    Yea  v.  Fomraker^  13  Mod.  224,  noHt. 

2.  If  there  be  a  mutual  consent  of  any 
sort  to  any  item,  for  which  credit  has  been 
given  within  six  years,  this  will  bar  the  sta- 
tute, independently  of  the  exception.  Semb. 
2  Saund.  127  a. 

3.  The  acknowledgment  should  be  within 
six  years.    Sewib*  5  Mod.  426. 

(c)*  By  a  new  promiee.  [  *904  ] 

1.  The  statute  does  not  destroy 
the  debt,  it  only  takes  away  the  remedy. 
Heylin  v.  Haetingt,  Com.  56. 

3.  And  therefore,  where  issue  is  taken  on 
a  plea  of  the  statute,  evidence  of  a  promise 
by  defendant  within  six  years  to  pay  the 
debt,  takes  the  case  out  of  the  statute.  2 
Saund.  63  t. 

3.  So  a  promise  by  an  agent  of  defendant 

2  Saund.  63  t.  n.  [a.] 

4.  A  conditional  promise  will  avoid  the 
statute  of  limitations.  Heylin  v.  HasttngOf 
Com.  54.    12  Mod.  223.  S.  C.    5  Mod.  426. 

3  Saund.  63  t.  n.  2.  [3.1  64  a.  n.  [w,]     Con- 
tra, Sparling  v.  Smiih,  1  Ld.  Raym.  741.  - 

5.  A  promise  to  an  executor  or  adminis- 
trator without  any  new  consideration  is 
sufficient  to  take  the  case  out  of  the  statute. 
HeyHn  v.  Haetingi,  Holt,  427.    Fort.  180. 

6.  But  in  actions  by  executors,  assignees, 
and  the  like,  if  the  promises  are  laid  as  made 
to  ike  testator,  bankrupt,  Sfc.,  proof  of  promise 
or  acknowledgment  made  to  the  executor, 
&c.,  will  not  bar  the  statute.  Oreen  v.  Crane, 
2  Ld.  Ravm.  1101.  Sslk.  28.  6  Mod.  309. 
11  Mod.  37.  S.  C.    2  Saund.  63  A,  i.  63  k.  n. 

7.  A  now  promise  to  pay  an  old  debt, 
made  after  the  commencement  of  the  action, 
did  not  formerly  avoid  the  statute  of  limita- 
tions; but  now  the  acknowledgment  of  a 
debt  after  the  action  is  commenced,  will 
avoid  the  statute.  Dean  v.  Cran«,  6  Mod. 
310.  Yea  v.  Fowraker,  6  Mod.  310.  n.  3 
Show,  no/is.  Heylin  v.  Hattingi,  Com.  56. 
no/iff. 

8.  In  actions  of  tort,  an  acknowledgment. 
Sec,  will  not  take  the  case  out  of  the  statute. 
2  Saund.  64  a. 

(d)  By  the  plaint^  being  beyond  sea^ 

1.  The  statute  is  no  bar  where  the  plain- 
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tiff  is  beyond  aea.  Seven  t.  Ciapham,  1  Lev. 
143.    3Salk.420.    3Salk.m    Stra.  836. 

2.  The  plaintiff  mast  be  beyond  aea  at  the 
time  when  his  right  aocrues,  and  then  his 
right  is  saved  till  his  return.  Hali  ▼.  H^- 
6aiiJfc,3Mod.3Il. 

3.  Ireland  is  beyond  the  sea,  within  the 
statute  of  limitations.  ^figfUingale  ▼.  ^danu^ 
Holt,  426.    aSaund.  121.    1  Show.  91. 

4.  But  not  Scotland.  2  Saund.  121.  n.  [c] 

(e)  ByfrmuL 

No  length  of  time  will  bar  a  fraud.  Cot- 
tereU  v.  Punhan,  C.  T.  Talb.  63. 

(f)  By  poaeuien  €r  aeiual  entry. 

1.  Actual  entry  must  be  made  to  prevent 
the  statute.  Hayward  ▼.  Kinuy^  12  Mod. 
573.    S(u2  oufe  1  Saund.  319  e,/. 

2.  The  entry  of  eetiui  que  iruet  is  sufficient 
to  avoid  the  statute.  Chree  v.  RolU^Com, 
114.  notit. 

3.  A,  barred  in  his  formedon,  may  take 
advantage  of  a  right  of  entry.  Hunt  v.  Bum, 
2  Salk.  422. 

4.  The  statute  of  limitations  shall  not  be 
taken  by  construction  to  bar  a  man  of  his 
entry  unless  the  possession  be  found.  JoneM 
V.  Morley,  1  Ld.  Raym.  289. 

6.  A  person,  who  receives  a  moiety  of  the 
rents  for  twenty  years,  gains  no  title  against 
the  right  owner  who  receives  the  other  moie- 
ty. Reading  v.  Raweieme^  2  Ld.  Raym.  830. 
See  also  2  Stra.  1142.  ante,  p,  902.  pi.  15. 

6.  No  advantage  can  be  taken  of  the  sta- 
tute of  limitations  to  bar  an  entry,  although 
it  appears  in  the  special  verdict,  by  compu- 
tation of  time,  that  an  entry  was  not  made 
withhi  twenty  years,  if  the  special  matter 
touching  it  is  found.  Whalley  v.  Reede, 
Lutw.  [329.]  813.    Id.  [303.  306.] 

(g)    In  eaee  of  the  plaini\f '«  death. 


(h)  When  defendant  i9  miOswed. 
When  defendant  is  outlawed  in  one  action, 
and  the  outlawry  is  reversed,  a  new  action 
may  be  commenced,  notwithstanding  the  sta- 
tute.   Lambe  v.  Finch,  W.  Jo.  312. 

IV.    How  THK  TlirB  OP  LIMITATIOII  IB  TO  BB 

aBCKONKD. 

1.  By  statute  21  Jac.  1.  c.  16.  s.  1.,  a/or- 
medon  must  be  brought  within  twenty  years, 
but  the  count  need  not  show  a  seisin  within 
the  time  limited  by  the  statute.  WMtton  v. 
Campion,  1  And.  16.    1  Saund.  319  A. 

2.  Where  tenant  in  tail  makes  a  disconti- 
nuance by  making  a  lease  for  three  lives,  and 
the  issue  in  tail  is  barred  of  his  formedon  by 
the  statute,  and  afterwards  the  lease  ezjiires, 
he  shall  have  twenty  years  to  make  his  en- 
try.   Hunt  V.  Boume,Jjutw,  [306]. 

3.  Error  to  reverse  a  recovery  is  barred  by 
twenty  years,  though  the  title  of  plaintiff  in 
error  accrued  within  that  time.  LUyd  v. 
Vaughan,  2  Stra.  1257. 

4.  Twenty  years*  possession  is  a  good  title 
in  ejectment  for  the  plaintiff  as  wdl  as  the 
defendant    Stokee  v.  Berry,  Salk.  241. 

5.  In  assumpsit,  the  statute  runs  from  tho 
breach  of  the  contract,  even  where  there  is 
gross  fraud.    2  Saund.  63  c,  n.  [e]. 

6.  Where  the  promise  is  to  perform  any 
thing  upon  notice  or  request,  though  six 
years  elapse  from  the  promise,  yet  if  the  re. 
quest  was  made  within  six  years,  the  statnto 
is  no  bar.    Peeie  v.  Ambler,  W.  Jo.  329. 

7.  Seamen*s  wages  arise  from  the  time  the 
service  is  performed,  and  not  fbom  the  time 
the  contract  is  made ;  and  therefore  though 
the  contract  be  above  six  years  ago,  if  an^ 
part  of  the  service  be  witbm  six  years,  it  is 
out  of  the  statute.  Ewer  v.  Jonee,  6  Mod.  26. 

8.  The  statute  of  limitations  runs  notwith- 
standing  a  bankruptcy.  Gray  v.  Btendex^ 
Stra.  556. 


,    -,.,  ...         ,       ...  I     d>  '^d  therefore  in  a  suit  by  assignees, 

:i:  Jrl'u^-f".?^.^.^"-"  y»*"  ■*>*"  ^  accounted  from  the 

.._.  L  .       original  cause  of  action.    Askbooke  r.  Manby^ 

Comb.  70. 

10.  When  the  statute  of  limitations  is 
pleaded  to  an  action  brought  by  an  executor 
on  a  promise  made  to  his  testator,  the  six 


time  of  the  statute  of  limitations,  and  abates, 
a  second  action  must  be  brought  within  a 
reasonable  time.  Kinsey  v.  Heyward,  1  Ld. 
Raym.  434. 

i  A  year  is  held  to  be  a  reasonable  time 
for  the  executor  or  administrator  to  bring 
his  action.    Willes,  257.  n.  (a.) 

3.  Where  an  executrix  sued  upon  a  pro- 
missory note  to  her  testator,  and  died  before 
judgment,  the  six  years  from  the  cause  of 
action  having  expired  previously  to  her 
death,  but  subsequently  to  the  commence- 
mei|t  of  the  action,  and  her  executor  brought 
a  new  action  within  four  years  after  the 
death  of  the  executrix,  on  the  statute  of  limi- 
tations  being  pleaded,  the  court  held  the 
plaintiff  barred,  and  that  he  ought  to  have 
commenced  his  action  within*  a 
[  *005  ]  year  afler  death.  Wileoektr.  Hug- 
gins,  Stra.  907. 

[See  alto  ante,  tit  Jooxnxt's  Aooounts, 
vol  ii.  p.  831.] 


years  are  computed  from  the  time  when  tho 
cause  of  action  arose,  and  not  from  the  time 
of  obtaining  the  probate  of  the  will.  Hick- 
man V.  We&er,  Willes,  27. 

11.  By  4  &  5  Ann.  c.  10.,  where  the  plain- 
tiff  is  beyond  sea,  he  is  entitled  to  the  action 
within  six  years  after  his  return.  HoUt, 
Wybank,  3  Mod.  311,  312. 

12.  When  a  disability  is  once  removed,  the 
statute  begins  to  run,  and  no  subsequent  dis- 
ability  wiU  stop  it     2  Saund.  121.  n.  [d]. 

13.  If  an  intestate  dies  within  dx  years, 
and  administrator  had  time  to  bring  the  ac- 
tion within  six  years,  and  does  not,  the  sta.. 
tute  will  incur.     12  Mod.  573. 

14.  An  administrator  durante  minore  estate 
brings  an  action,  pending  which  the  statuto 
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t£  filiiitatkna  ioeiin,  and  ha  dief^  the  next 
idmiiiiiitralnr  is  barred.  £fafo6  ▼.  ThiBfmt- 
feed,  1  Ld.  Rajm.  S83.    Comb.  43a  &  C. 

15b  Otherwiee  of  an  executor.  Stmb,  8.  C 
GomlK49a 

16.  If  A  ^fiee  inteetate,  and  administration 
ia  at  firit  eommitted  to  onOf  and  a  atranger 
reeeifea  money,  and  then  adminiitration  is 
granted  to  another,  the  aix  jeara  shall  be  ae- 
eaanted  from  the  firat  adminiatration.  Cnrry 
▼.SEcrvy,  Comb.  311.  Sa]k.4Sl.  Garth.  335. 
81dn.555.&a 

17.  So  where  the  trostee  for  an  infimt  ne- 
Hecta  to  Boe  within  six  years,  the  statuCe  shall 
bind  the  inftnU  Skyrme  ▼.  Meyriekt  Com. 
711.  asCBS. 

18.  In  tort,  the  time  is  reckoned  from  the 
eanseqveneee  of  the  act  done.    3  Sannd.  e« 

19.  In  an  action  on  the  case  tor  words  ao- 
taoBahle  only  by  reason  of  a  sabseqaent  Joss, 
the  two  years  are  to  be  accounted  iVom  the 
loss  only,  and  not  from  the  speaking ;  where 
the  efaaige  ia  srisisii  fdotmm  tstjMMtt,  the 

time  ia  six  yeara ;  and  where  it  is 
[  *f06  J   fiwnd  npon*  record,  as  by  indict- 
ment, dec.,  there  the  statute  of  11- 
mjtatkme  does  not  extend.    Ssmidsrt  f .  £d. 
Mrd^,  1  Sid.  95. 

V.  How  THB  STATDTIS  SBOVU>   BK  TAXXN  AD* 

TAVTAex  or ;  wHcraxa  thxt  suouLn  ax 

rLKADXD,  on  OirXN  IN  KVIDIHCI. 

1.  Advanla^  cannot  be  taken  of  the  sta- 
tnte  of  fimilations,  unless  it  is  specially  plead- 
ed. .^fMM.  1  Sid.  353.  rSaund.  283.  383  a. 
SSsnuLfiS. 

2.  Eien  tbouch  the  cause  of  action  on  the 
fiMs  of  the  deckration  appeare  out  of  time. 
2  Stand.  63  «.  €hM  ▼.  Joftasoa,  2  Ld. 
Raym.  838.    hu  ▼.  Bogwn^  1  Ler.  110. 

i»  But  a  distinction  has  been  made  between 
the  pleas  of  m2  <Met  and  nan  ostamjMit,  that 
aadsr  the  former  the  statute  may  be  given  in 
endBaee,bat  not  under  the  latter.  Awm, 
liolt,S83.  Dtmptr  y.  G>Zssiep,  1  Ld.  Raym. 
153.  1  Salk.  278.  8td  vide  Bla.  Rep.  702. 
Burr.  2630.     DougL  629. 

4.  In  ejectment,  the  deftndant  need  not 
plead  the  itatute.    2  Saund.  63  6.  n.  [i]. 

5.  And  in  a  penal  action,  it  is  the  duty  of 
the  pbtntiff  to  ahow  himself  within  time,  and 
defendant  need  not  plead  the  atatute  limiting 
it    2  Sound.  63. 

VI.  Ia  aKLATlON  TO  TBX  ffOXH  OV  THX  PLXA. 

1.  When  the  consideration  ia  executed,  noa 
sHssiiiiir  ta/rs  §ex  ennes  is  a  good  plea.  1 
8sand.33/.    2  Saund.  63  6. 

2.  To  an  action  on  an  executory  promise, 
thsdafendan t  cannot  plead  lum auumptU  iirfra 
sea  saaos ;  it  should  be,  that  the  cause  of  ac- 
tisB  did  not  accrue  within  aix  years.  Buck- 
far  ▼.  Jfaar,  1  Mod.  89.  OM  v.  Johnmm^  8 
8alk.413.  2 Ld.  Raym. 8Sa  & C.  1  Saund. 
33c  3Saund.63^e.  10  Mod.  104. 305, 
306.394. 

3.  If  the  atatute  of  limitationa  extends  to 
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suita  in  the  admiralty  court  fer  aaaraen's 
wagea,  a  plea  that  it  appeare  by  the  libel  that 
the  cause  of  action  did  not  accrue  within  six 
yeare  ia  bad ;  the  defendant  should  state  inn 
mediatelr  that  the  canae  of  action  did  not  ac* 
crue  within  six  years.  £i0er  ▼.  Jim€$^  Com. 
137.    6  Mod.  36.  8.  C. 

4.  Not  guilty  within  six  jrean  is  ambigu- 
cue,  because  the  consequences  of  the  act  are 
the  cause  of  the  action  in  tort  3  Saund.  63 
a.  n.  rt] 

5.  In  an  action  of  assault  and  battery,  a 
plea  of  no  assault  within  six  yean  is  bad,  for 
the  21  Jac  1.  c  16.  limita  it  to  ibur  yean, 
and  the  statute  must  be  precisely,  and  not 
argumentatif ely,  pleaded.  JUodbnere  y.  7W- 
derly,  11  Mod.  Sa  1  Salk.  433.  S.  C.  3  Ld; 
RaTm.1099.  &d  etds  2  Saund.  63  A.  eenfiv. 

6.  If  pleaded  to  two  tUnga  where  not 
pleadable  to  one  of  them,  the  whole  plea  ia 
UL     1Fe66  r.  JMarttii,  1  Lot.  48. 

7.  AeiU  nan  aceretnt  in/rs,  dpe.  is  in  aU 
caaea,  both  of  contnct  and  tort,  toe  saftst  and 
beat  plea.  1  Saund.  33  /.  n.  [«.]  2  Saund. 
63  e.  63  e.  n.  [2.] 

8.  The  plea  muat  condude  with  a  reriiica- 
tkn.    1  Saund.  383. 383  a. 

VIT.  In  aiLATioN  to  thi  pokm  or  the  mmfU' 

CATION. 

1.  To  a  plea  of  the  atatute,  the  plaintiff 
may  reply  a  latitat  or  emoa  aued  out  within 
time.    2  Saund.  1  c,  d.  63  a. 

3.  A  latUat  mav  be  replied  to  a  plea  of  the 
■tatute  without  showing  a  bill  of  Middleaex. 
Croekatt  y.  Jane9^  3  Ld.  Kaym.  144. 

3.  So  a  eopisi  without  an  original  is  suffix 
cient  for  this  purpose,  even  though  the  eapioi 
be  returnable  on  a  common  return-day,  and 
not  on  a  day  certain,  for  such  a  writ  is  only 
voidable,  not  void.  Willes,  357, 358.  3  Saund. 
2  6,  d.  63  a. 

4.  The  replication  must  show  a  return  of 
non  eat  tneentua,  and  oontinoances  by  etca 
comas  non  mint  breve,  to  the  time  of  declar- 
ing. 3  Saund.  63  d.  1  Ld.  Raym.  701. 
Churehwardene  of  Market  Bosworth  v.  The 
Rector^  1  Ld.  Raym.  435.  Bedd  v.  Berken- 
head,  Salk.  430.  Karver  v.  Jamee,  WiUes, 
255. 

5.  A  bill  of  Middlesex  pleaded  as  return- 
able **  on  Monday  next  after  three  weeks  of 
AU  Souls,"  is  no  bar  to  the  statute  of  limita- 
tions.    Green  v.  Rivet,  7  Mod.  13. 

6L  The  continoance  may  be  en- 
tered at*  any  time,  but  it  must  be  [  ^007  ] 
a  continuance  of  the  same  writ ; 
even  an  erroneous  process  will  support  the 
continuance.    3  Saund.  63  d, 

7.  When  a  writ  is  sued  out,  and  the  return 
indorsed  upon  it,  it  is  not  necessary  that  it 
should  be  delivered  out  of  the  sheriff's  of- 
fice  at  the  aame  time,    3  Saund.  1  e.  n.  [g]. 

8.  If  a  roan  be  beyond  sea  at  the  time  that 
the  debt  aecrues,  he  may  plead  it  by  way  of 
replication  to  the  defendant's  bar  of  the  ata- 
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tote.    Ewer  v.  Jonu,  6  Mod.  26.    Chuvdeg 
T.  Bond,  Holt,  437. 

9.  An  action  was  brought  in  the  I4th  Car. 
2.,  and  the  declaration  was  .on  a  promise  in 
3  Car.  3.;  defendant  pleaded  non  oitumptii 
infra  $tx  annoB  ante  14  Car.  9.;  plaintiff  re- 
plied aMsumpBit  infra  sex  annoi  anle  14  Car. 
2. ;  and  held  good.  Lee  v.  Bogen^  1  Lev. 
111. 

10.  Where  the  suit  is  commenced  in  an 
inferior  court  within  time,  and  tlie  defend- 
ant removes  the  suit  into  K.  R,  and  the 
plaintiff  declares  de  novo^  he  may  reply  the 
facts.  3Saund.  63e.  Story  y.  Atkinit  ^lA, 
Raym.  1430.    Balk.  424. 

11.  In  an  auumptU  for  money  had  and  re- 
ceived,  a  quantum  msms/  for  wares  sold,  and 
an  intimid  eomputattet^  if  the  defendant 
plead  the  statote  of  limitations,  the  plaintiff 
may  reply  that  the  action  is  grounded  on 
the  trade  of  mercliants,  and  that  the  defend- 
ant was  his  factor,  &c.  Farrington  ▼.  Lee^ 
3  Mod.  3l!2. 

12.  If  defendant  plead  the  statute  of  limi- 
tations to  an  action  brought  by  an  executor, 
or  a  promise  made  to  the  testator,  the  plain- 
tiff  cannot  reply  a  subsequent  promise  to  him- 
self, because  that  would  be  a  departure  in 
pleading.    HUkman  v.  Walker,  Willes,  27. 

13.  In  an  action  by  an  assignee  of  an  in- 
solyent  debtor,  if  the  promises  are  laid  as 
made  to  the  plaintiff,  he  cannot  reply  a  pro- 
mise made  to  the  insolvent  within  six  years. 
2  Sannd.  639. 

14.  if  to  an  action  for  false  imprisonment 
the  statute  is  pleaded  to  part,  the  plaintiff 
may  reply  it  was  one  continued  duress.  C<h 
ventry  v.  Apily,  2  Salk.  420. 

15.  If  an  action  be  brought  against  an  ad- 
ministrator, and  the  defendant  plead  mm  at* 
tumpiit  infra  tex  annoe^  a  replication  that 
administration  was  granted  pront  in  the  de- 
claration, &c.  ought  to  conclude  with  n  veri- 
fication.    Curry  ?.  Stephenson,  4  Mod.  376. 

16.  If  the  defendant  in  an  action  on  the 
ease  pleads  non  eulp,  witHin  six  years,  and 
the  plaintiff  replies  an  original  in  trespass 
fuare  etaueumf regit,  prosecuted  with  intent, 
KC,  he  cannot  conclude  ad  patriam,  as  is 
usual  where  defendant  pleads  plene  adminit" 
travit,  and  the  plaintiff  replies  assets.  Cow- 
per  V.  Tbtserf,  Lutw.  [37,  38].  9a 

LIMITATION  OF  ESTATES. 

1.  One  may  take  an  executory  estate,  or 
an  estate  in  remainder,  who  is  no  party  to 
the  deed.    Oeary  v.  BearcrofI,  Carter,  60. 

2.  If  land  be  leased  by  the  premises  of  an 
indenture  to  three,  habendum  to  one  for  life, 
remainder  to  another  for  life,  remainder  to 
the  third  for  life,  they  shall  take  in  succes- 
sion.  2  Dy.  169.  pi.  43. 

3.  Feomnent  to  A  for  life,  then  to  his 
wife  B,  till  such  child  as  he  shall  beget  ar- 
rive at  twenty-one  years  of  age,  and  after- 


wards during  her  widowhood;  though  A  die 
without  child,  the  widow  is  entitled  to  liold 
the  lands.  3  Dv.  300.  pL  39. 

4.  Words  of  consideration  in  a  will  are 
construed  as  limitations,  if  by  construing  the 
words  as  a  condition  the  remedy  will  be  de- 
feated.   Boraetan't  case,  3  Co.  19  a. 

5.  Superadded  words  of  limitation,  vary- 
ing the  course  of  descent  operate  as  word* 
of  purchase ;  as  in  case  of  a  limitation  to  the 
use  of  a  man  for  life,  and  after  his  decease 
to  the  use  of  his  heirs,  and  the  heirs  female 
of  their  bodies.    SheUey^t  case,  1  Co.  93  e. 

6.  A  tenant  in  tail  general  has  issue  two 
sons,  B  and  C ;  B  has  issue  a  daughter  and 
dies,  leaving  his  wife  eneeinie ;  A  safiera  a 
common  recovery  to  himself  for  lile,  remain- 
der to  D  for  years,  remainder  to  the  heirs 
male  of  A*s  body,  and  to  the  heirs  male  of 
their  bodies,  and  dies ;  afterwards  B's  wife 
is  delivered  of  a  son ;  he  shall  inherit  now, 
though  C  took  by  descent  until  he  was  bom. 
3  Dy.  374.  pi.  15. 

[8u  aimante^  tit.  Estatb,  toI.  L  p.  615,  &«•]• 

LIVERY.*        [  *909  ] 

I.  What  uvsav  n  good,  p.  908. 
IT.  What  is  not  good,  p.  908. 
111.  When  KBonaAaT,  and  the  Kfvicr  or  it, 

p.  909. 

1.  What  uvxav  is  oooo. 

1.  If  a  man  approaches  as  near  as  he  eeo 
to  the  lands,  this  amounts  to  a  livery,  jf  us- 
tin  v.  Othom^  Com.  246. 

3.  If  one  of  two  women  who  are  joint- 
tenants  in  fee  make  a  feofEment  to  a  man 
with  livery  within  view,  and  marry  the 
feoffee  before  he  enten  on  the  land,  his  entry 
after  marriage  is  a  good  execution  of  the 
livery,  for  the  livery  being  within  view,  an 
irrevocable  interest  passed  to  the  feoffee,  and 
the  subsequent  entry  shall  relate  back  so  ae 
to  make  the  feoffment  perfect,  Parsoej  v. 
Pema,  1  Mod.  91.  Poll.  46.  3  Keb.  872.  2 
Lev.  34.    1  Vent.  186.  B.  C. 

3.  Livery  made  to  one  of  two  joint  atter- 
nios  in  the  name  of  both  is  not  good ;  but 
livery  to  one  of  two  joint  lenees  for  years, 
in  the  name  of  both,  is  good,  and  supports  a 
remainder  for  life.  Barwick^e  case,  5  Co, 
93  b. 

4.  To  one  authorised  by  one  of  three, 
feoffees  is  good.    S  And.  169. 

5.  The  livery  is  good  if  the  present  leewe 
voluntarily  recede  ftom  the  premises,  and 
then  livery  is  made.    1  And.  130, 131. 

6.  Where  lands  leased  lie  in  two  oonntiee, 
there  must  be  livery  in  both.  2  Dy.  346. 
pi.  71. 

7.  Cettuy  que  we  of  three  acres  by  seve- 
ral feoffments  in  one  county  makes  a  feoff- 
ment of  all,  and  livery  in  one  only,  yet  alt 
passes  under  the  1  R.  3.  c.  1.  3  Dy.  283. 
pi.  30. 
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8.  If  a  deed  be  made  to  three  persons,  Ao- 
htniium  to  two  for  their  ii-res,  with  remain- 
der to  the  third  lor  his  life,  liwerj  made  to 
ail  three  aoeording  to  the  form  of  the  deed 
is  food,  althewgh  made  as  if  thej  had  all  es- 
tates in  possession.    JVbrrts  t.  SFWt/,  2  Mod. 

7a 

9l  LtTery  is  good  after  a  traverse  of  office, 
and  judgment  given  against  the  queen,  be- 
fore an  amuveas  manuM  executed,  because 
the  queen  never  had  title,  but  the  party. 
Bnwn  V.  Terry^  Cro.  Eliz.  523. 

IOl  The  m&tter  of  Hverj  upon  indorse- 
OMnts  of  writing  is  now  always  favourably 
expounded,  unless  when  it  appears  that  the 
authority  is  not  pursued  at  all.  Abrruv. 
TVtd,  2  Mod.  78. 

11.  The  delivery  of  a  charter  of  feoffment 
upon  the  land  in  the  name  of  seisin  of  the 
land  is  at  one  and  the  same  instant  a  de- 
livery of  the  deed  and  a  livery  of  seisin. 
HWsHgftgesd's  case,  9  Co.  136  b. 

IL  WfUT  IS  NOT  GOOD. 

L  The  king  eannot  make  livery  of  seisin. 
Dadky  9f  LanauUr*9  ease.  Plow.  313. 

3.  A  eorporation  eannot  make  livery  by 
the  view,  nor  can  an  attorney.  2  Dy.  233. 
pLlOi 

3.  If  made  by  an  attorney  upon  a  lease 
for  life  a  Ht  dtUut  the  same  day  of  the  date, 
the  lease  and  livery  are  void.  Cro.  Car.  94, 
95.388,3891 

4.  If  lessor  make  livery,  the  lessee  being 
upon  tJbe  lead  and  not  agreeing  to  it,  the  li- 
very  is  void.    Mo.  1 1 . 

5.  Lively  cannot  be  made  to  one  in  the 
name  of  him  and  of  another  who  is  ab- 
sent, whereby  an  estate  of  freehold  shall 
pssB  to  him  who  is  absent,  without  deed. 
Jbrww^e  case,  5  Co.  93  c  Moore,  393. 
&CL 

t.  Leeeee  for  years  of  a  house  and  a  close 
distant  fiom  the  house,  and  other  lands ;  af- 
tcrwaida,  the  lessor  made  a  feoffment  of  the 
said  hoose  and  all  the  lands  mentioned  in 
the  lease,  with  livery  of  seisin  in  the  dose, 
the  leasee  hetng  within  the  house,  and  not 
aseenting;  held  that  it  was  void  for  the 
whole ;  tor  when  a  house  and  land  are  de- 
mised together,  the  house  is  the  principal, 
and  the  posoesrion  of  the  house  is  the  posses- 
sioa  of  the  whole;  but  if  the  lessee  had 
made  a  leaee  for  years  of  an^  part  of  the 
land,  whereby  the  possession  is  severed,  a 
feoffiDent  and  livery  by  the  lessor  of  that 
part  had  been  good,  notwithstanding  the 
leasees  being  in  possession  of  the  residue ; 
semr,  as  to  a  lease  at  will.    Btituworth*9 

case,  2  Co.  31  b. 

[  *909  ]  7.'*'  If  land  descend  to  two  par- 
eenars,  whereof  one  is  a  nun  pro- 
fiased,  the  other  sister  cannot  enter  into  her 
half  without  livery,  nor  sue  livety  in  her 
■■lar^  aame  for  the  whole,  without  her  per- 
tanung  ^  doe  ceremony.    Hob.  74. 


8.  The  wife  of  a  termor  continuing  in  the 
house  avoids  the  livery  made  by  the  landlord 
to  a  feoffee;  nor  shall  this,  though  made  in 
the  name  of  the  whole,  be  good  to  pass  an 
acre  of  land  in  view  held  under  the  same 
lease.    1  Dy.  18.  pi.  107. 

9.  The  lessor  makes  livery  in  a  close 
where  the  lessee  was  not  in  person,  nor  had 
any  servant  or  cattle  there,  but  he  was  in 
the  house  and  residue  of  the  land ;  and  ad- 
judged a  void  livery  for  the  whole.  Mo.  250. 

10.  Livery  of  seisin  by  letter  of  attorney 
cannot  be  made  by  parceln,  unless  so  limited. 
1  Leon.  34. 

11.  Livery  of  lands  in  ward  ought  not  to 
bo  sued  by  parcels.    3  Leon.  25. 

12.  The  delivery  of  a  deed  as  a  charter  of 
feoffment,  upon  the  land,  is  not  a  livery. 
Thofoughgood'9  case,  9  Co.  136  b. 

III.  Whin  mdasAav,  and  thk  Emcr  or  it. 

1.  Liverv  of  seisin  is  not  necessary  in  case 
of  a  lease  for  years.  7%rociinnor/on  v.  TVacy, 
Plow.  159. 

2.  The  reason  of  passing  lands  by  livery 
was  to  give  notice  to  the  country  who  were 
owners  of  the  land.  Bowytr  v.  Perryman, 
5  Co.  84  a. 

3.  He  who  claims  by  purchase  is  not  com- 
pellable to  sue  livery,  but  he  who  claims  by 
descent.    1  And.  42. 

4.  Where  a  rectory  is  granted  una  cum 
deeimit  de  D,  the  tithe,  which  alone  cannot 
pass  without  deed,  doth  pass  by  the  livery  of 
the  rectory;  and  without  livery  the  tithe  will 
not  pass,  because  it  was  intended  to  pass 
with  the  rectory  by  livery.  HoUen  v.  SmalU 
brooke,  Vaugh.  197, 19a 

5.  If  tenant  for  years,  with  remainder  over 
in  fee,  enters  before  livery,  the  lease  is  good, 
but  not  the  remainder.  Throckmorton  v. 
Tracy,  Plow.  156. 

6.  If  a  man  makes  a  lease  for  years  to  A 
and  B,  the  remainder  for  life  to  C,  he  ought 
to  make  livery  to  A  and  B  before  their  en- 
try; by  such  livery  C  shall  take  a  present 
estate  for  life  by  way  of  remainder.  Bar' 
wiek*B  case,  5  Co.  93  A. 

7.  If  a  feoffment  be  made  to  four,  and 
livery  onlv  to  one,  nothing  passes  to  the 
others,  unless  it  be  a  feoffment  by  deed.  1 
Dy.14.pl.  71.  35.  pi.  26. 

8.  By  livery  within  the  view,  an  interest 
passes  without  an  actual  entry.  3  Salk.  165. 

9.  Livery  made  in  the  house  does  not  im- 
ply livery  of  seisin  of  the  house ;  and  clearly 
it  is  not  livery  of  the  land  in  view  of  the 
house.    Mo.  ^58. 

10.  If  a  feoffment  be  made  of  two  acres, 
and  a  letter  of  attorney  be  made  to  give 
livery,  and  the  attorney  enter  only  into  an 
acre, and  give  livery  iecundum/ormam  duartm, 
both  the  acres  pass.  J4'orru  v.  THf/,  2  Mod. 
78. 

11.  FeofifaieDt  hy  tenant  for  life,  and  be* 


\ 


fore  livery  made  by  letter  of  attorney  the 
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ft«iFor  pnrchuet  the  fee,  and  then  liwy  ie 
made ;  the  fee  paeaes.    Anon.  3  Leon.  73. 

12.  But  that  will  not  paai  other  lands  pur- 
chased by  the  feoffor  in  the  same  will,  where 
the  feomnent  was  of  all  his  lands  in  D. 
^non.  3  Leon.  73. 

13.  It  must  pass  a  present  freehold,  and 
cannot  commence  m  fiUuro.  Slukel^  ▼. 
BuiUr,  Hob.  171. 

14.  A  special  livery,  or  the  tender  of  livery 
hj  the  heir  knighted  within  age,  discharges 
all  mesne  rates.    Hob.  94. 

15.  Though  the  suing  of  livery  be  ne- 
glected by  a  Innatick,  it  shall  not  prejudice 
him.    Beneher^t  case.  Hob.  137. 

16.  Livery  of  seisin  made  before  inrolment 
shall  vest  toe  estate  by  livery,  and  prevent 
the  operation  of  inrolment.  1  Leon.  6.  3 
Leon.  125. 

17.  If  a  lease  for  life  be  made  habendum 
dcom  Michaelmas  next,  this  is  void,  and  livery 
by  an  attorney  aAer  Michaelmas  will  not 
help ;  seetu,  if  the  lessor  himself  make  livery. 
Hob.  314. 

18.  If  a  man  have  two  lessees  by  separate 
leases  of  land  in  one  county,  livery  to  a  feof- 
fee of  all  his  lands  in  that  county,  made 
upon  the  lands  of  one  of  the  lessees  in  the 
name  of  the  whole,  passes  nothing  of  the 
other's  land ;  terus,  if  he  were  tenant  at  wilL 
1  Dy.  18.  pi.  106. 
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I.  RXSPBCTINQ  THB  MATOB  AND  ALDBBMBN  OF 

LONDON. 

1.  If  a  man  be  not  fit  to  be  mayor, he  can- 
not be  elected  for  the  purpose  of  having  the 
fine  of  him.  Case  of  Chamberlain  of  Lou^ 
don,  1  Ro.  109. 

9.  In  London,  the  lord  mayor  is  perpetual 
coroner.    Rex  v.  Oarrard,  Cro.  Jac.  531. 

3.  The  lord  m^or  of  London  is  conser- 
vator of  the  river  Thames,  and  it  is  common 
to  all  fishermen.    1  Mod.  106.    9  Show.  47. 

4.  An  alderman  of  London  had  his  privi- 
lege allowed  against  a  custom  of  electing 
constables  according  to  their  houses.  JBul- 
ler  V.  Wigge,  1  Saund.  63. 

II.  RbSPXCTINO  THX  OHAMBBaLAIN  OP  LONDOIV. 

The  chamberlain  of  London,  though  a. 
sole  corporation,  is  enabled  by  custom  to 
take  recognizances,  obligations,  lee.  for  or- 
phanage money  to  him  and  his  succesMrs ; 
and  such  recognizances  go  to  his  successors 
and  not  his  executors.  Fulwood'e  case,  4 
Co.  64. 

III.  Op  the  paeson  and  chueoh-waedbns. 
In  LondoD,  the  parson  and  church-ward- 
ens are  a  corporation.    Wamer'^B  case,  Cro. 
Jac.  539. 

IV.  RXLATIVX  TO  THB  SHOPS  IN  LONDON. 

1.  The  shops  in  London  are  market  overt 
for  goods  usually  sold  in  them.  Bp.  of 
IVoreeiterU  case.  Mo.  360. 

9.  Citizens  having  shops  in  London  paj 
prisage,  unless  they  are  inhabitants  and  free, 
holders  there.  Rex  ▼.  Hanger,  1  Ro.  140. 
148. 

V.  Powxa  OP  TBB  cmr  op  londom. 

1.  The  city  of  London  has  power  over  fo- 
reigners for  matters  of  trade  done  within 
their  liberties.  Hvdekini  v.  Plaiper,  Orl. 
Bridg.  304. 

9.  The  court  of  aldermen  in  the  city  of 
London  may  impose  a  reasonable  fine  on  a 
person  for  marrving  a  city  orphan  without 
their  consent,  although  he  be  not  a  fteeman, 
and  he  have  no  notice  that  she 
was  a  city  orphan;  and  on*  refusal  [  *911  ] 
to  pa¥  the  fine,  the  court  may  com- 
mit the  offender.    Harwood'e  case,  1  Mod. 
77.  79. 

3.  The  court  of  aldermen  has  power  to 
impose  a  fine  on  a  sheriff  chosen  by  them 
and  refhsing  to  hold.  C^y  of  London  t^ 
Fanaere,  6  Mod.  440. 

4i  The  city  of  London  cannot  set  a  fine. 
See,  for  non-perfoimaDce  of  a  bye-law. 
Anon,  Comb.  10.  9S. 
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&  If  tiM  city  of  LoadoB  gnmity  abme 
thmr  pow«r,  a  ftio  warrmnio  or  infonnation 
of  thai  natnre  may  bo  bnof  bt  aminot  them. 
HvlMm  ▼.  Piayer^  Orl.  Bndg.  361. 

6.  Tbo  court  of  aldormon  can  fine  an^ 
uaprwoo.    CAmn6erlcm'«  cafe,  Palm.  533. 

7.  No  forlottnro  can  be  irapoeed  apon  tbe 
good!  ofa  oobjoet  CUsf  tf  L&miiBnU  cafe, 
SCo.l35a. 

VL  Or  TBS  matoe'b  oovbt. 

1.  UpoB  a  reeofnixance  taken  before  the 
mayor  by  costom,  debt  lies  not  but  in  their 
own  courts.  ChmnbtrlaiM  t.  TTkeip,  1  Leon. 
130, 13L 

S.  The  mayor  and  commonalty  of  Lon- 
don may  limit  penalties  of  bye-laws  to  them- 
sslvesi,  bat  they  cannot  be  sued  for  in  the 
mayor^s  coorL  Wood  r,  Ma^for  of  iMtdon^ 
Balk.  397, 388. 

X  If  the  mayor  of  London  reooTor  in  the 
ahorilb'  Gout  in  an  action  on  a  bye-law,  a 
bond  firen  by  the  defendant  to  the  mayor 
Id  prosecote  a  writ  of  error  thereon  in  the 
ceort  of  hustings  with  effect,  is  a  good 
bond;  for  althoogh  in  the  court  of  husUngB 
the  lord  mayor  is  'jnd^  yet  it  may  be  held 
before  six  aldermen  without  the  mayor,  and 
it  shall  be  presumed  that  he  was  absent 
when  the  errors  in  his  own  cause  were  de- 
termined. Mojfor  of  London  ▼.  Markwiek^ 
U  Mod.  164. 

4.  A  froeedeado  may  be  granted  to  the 
mayor's  court  in  London,  after  the  return 
ofa  koketu  eorpuo  (bronght  by  a  person  com- 
mittsd  for  nmi-paj^ment  of  a  penalty  under 
a  bye-law  of  the  city)  has  been  filed  in  the 
sapsfior  court,  although  the  usual  practice 
is  to  award  the  procedendo  without  filing  the 
writ    Fmaakerijf  v.  Baldoe^  6  Mod.  177. 

5.  The  nMiyor*s  court  at  Guildhall  has  no 
jwiadietion  to  proceed  on  a  penal  law.  Rex 
▼.  JIfiUer,  Cro.  Jac  558. 

€h  In  the  raayor*8  court  of  the  city  of 
Lsadan  tho  use  is,  that  none  shall  be  a  con- 
stant lawyer  there  but  the  common  pleaders ; 
hat  every  man  may  in  his  own  cause  have 
his  own  conaseL  Hiffefttns  v.  P<(mer,Ori. 
lli]dg.30L 

7.  Tbe  csarta  at  Westminster  cog ht  to 
tahe  notice  that  there  is  in  London  a  court 
of  mayor  and  aldermen.  Hulehino  t.  PUtmr, 
Oii  Mdg.  979. 


▼n.  Or  TBI 


ammifF  or  London,  and 

TUaNS  BY  mil. 


L  The  sheriff  of  London  is  known  in  law 
to  be  two  penooc  Lambe  t.  fVioeman^ 
Hob.  7a 

i.  On  an  escape  out  of  either  of  the 
compters  of  the  city  of  London,  the  action 
mast  be  in  the  name  of  both  the  sheriffik 
^fmm.  6  Mod.  9fi. 

3.  If  one  of  the  ohorifiEs  of  London  bring 
an  action  against  the  chamberlain,  the  fact 
may  be  sormised  on  the  roll,  tad  the  pro- 


of vomrefoeUu  directed  to  the  co-she- 
riff.   RuAv.Plaper,  2  Show.  2Sn. 

4.  If  one  be  atuinted  of  felony  at  New- 
gate for  felony  in  Middlesex,  the  sheriff  of 
London  cannot  detain  him  in  execution  upon 
process,  unless  it  be  directed  to  the  sheriff 
of  Middlesex.    Mo.  178. 

5.  A  return  of  a  venire  hr  one  sheriff  of 
London  is  bad,  and  not  helped  by  the  sta- 
tnte.    Lombe  ▼.  fFieenunt,  Hob.  7(k 

6.  Where  an  action  is  founded  on  a  bye- 
law,  it  is  usual  on  a  habeao  corpus  to  return 
the  bye-law ;  as  in  an  action  for  calliug  a 
woman  •*  whore,"  tsc^  founded  on  the  cus- 
tom of  the  city.  tVatton  v.  CUrke^  Comb. 
139. 

7.  It  is  not  usual  to  return  the  custom 
where  suit  is  grounded  on  a  custom.  Semb, 
S.  C.  Comb.  139. 

8.  But  on  a  return  of  a  habeat  eorpuo^ 
grounded  on  a  custom  of  London,  the  court 
first  ordered  the  return  to  be  filed,  for  the 
purpose  of  controverting  the  custom  in  an 
action  for  a  false  return.  FoMoker^  ▼.  i2o- 
6tnson,  6  Mod.  177. 

9.  In  attaint  in  London  upon  23  H.  8.  c. 
3.,  the  sheriff  to  the  re-summons  returned 
the  party,  and  tho  petit  jury  served,  but  as 
to  the  grand  jury  returned  the  statute  of  37 
H.  8.  c.  6.,  and  that  both  juries  were  Lon. 
doners ;  the  court  ordered  the  sta- 
tute to  bo  struck  out  of  the*  re-  [  *912  ] 
turn,  and  made  tbe  diitringai  re- 
turnable in  Loudon.    I  Dy.  81.  pi.  65. 

VIII.    Or  THX  SHERirF*S  COURT. 

1.  The  request  made  by  the  party  levy- 
ing the  plaint  in  the  sheriff's  court  to  arrest 
the  defendant,  may  be  before  as  well  as 
after  the  entry  of  the  ^ainL  MaekalieyU 
case.    9  Co.  65  b. 

9.  After  the  plaint  is  entered  in  the  per- 
ter\i  book,  and  before  it  is  entered  in  the 
court  before  the  sheriff,  the  defendant  may 
be  arrested  by  the  custom  of  London.  Mack' 
aUe^M  case,  9  Co.  65  b. 

3.  One  taken  in  exeeotion  in  London 
upon  process  from  the  sheriff's  court  there, 
and  removed  by  habeat  eorpue  into  the  King's 
Bench,  shall  be  committed  there  in  execu- 
tiott  for  that  debt,  and  having  discharged 
all  causes  in  the  King's  Bench,  shall  be  re- 
manded. Ctffse&'s  case,  Cro.  Car.  128. 
IX.  Couav  or  oonscixnob. 

The  court  of  K.  B.  will  not  stav  proceed, 
ings  against  a  freeman  upon  the  statute 
erecting  the  court  of  oonscience,  upon  affi- 
davit that  the  cause  of  action  is  under  40«., 
but  it  ought  to  appear  upon  the  trial.  Blake 
V.  Dodemead,  2  Ld.  Raym.  1504. 
X.  Or  THX  rnuMiN  or  London,  and  huxin 
or  THKia  WIDOWS  and  oxpbans. 

1.  One  may  be  a  freeman  of  London  three 
ways:  1st,  by  senrice;  2nd,  hj  birth;  3d, 
by  allowance  of  the  court  of  mayor  and 
aldermen.  CUv  of  LondionU  ease,  8  Co. 
126  b. 
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9.  A  freemaii  of  London  w  not  deprived 
of  hii  right  of  voting  for  common-couneil- 
men  by  not  havinr  paid  the  orphans*  rate,  if 
it  is  not  demanded  of  him.  Warden  ▼.  /Zotu, 
7  Mod.  333. 

3.  Trading  during  apprentioethip  forfeits 
the  right  of  freedom  in  London.  Me»9on  v. 
Fmdi,  1  Ld.  Raym.  383. 

4.  The  city  of  London  may  fine  a  free- 
man  for  not  taking  up  his  liTery,  and  reco- 
yer  it  by  action  of  debt  OrafloiCs  ease,  1 
Mod.  10. 

6.  A  freeman  of  London  cannot  devise 
over  the  orphanage  part,  but  he  may  give 
to  some  of  his  children  legacies  inconsistent 
with  it,  and  then  they  shall  be  pat  to  make 
their  election,  ficrwy  v.  Detbouoerie,  C.  T. 
Talb.  13a  137. 

6.  An  orphan  of  London  (being  onder 
age),  cannot  devise  away  his  orphanage 
part.    Id.  ibid. 

7.  The  will  of  a  citizen  of  London  may 
be  proved  and  inrolled  in  the  hustings.  /Zee- 
eer  v.  fVmningienj  2  Show.  158. 249. 

8.  A  woman  ma^  bar  herself,  by  an  agree- 
ment  before  marriage  with  a  freeman  of 
London,  of  her  right  to  the  customary  share 
of  her  husband's  estate.  Bhsndd  v.  Barber^ 
10  Mod.  455. 

9.  But  she  is  not  cut  off  from  her  custom, 
ar^  right  by  a  jointure  in  land,  unless  the 
jomture  be  made  in  bar.    10  Mod.  457. 

10.  If  the  wife  of  a  freeman  of  London 
be  barred  by  agreement  before  marriage  of 
her  customary  part,  the  freeman  may  dis- 
pose of  a  moiety  of  bis  personal  estate  by 
will,  and  the  other  moiety  shall  go  to  the 
children.  Blundel  v.  ilar6er,  10  Mod.  453. 
dus. 

1 1.  And  so  in  like  manner  where  the  chil- 
dren  have  been  all  of  them  fuUy  advanced, 
the  wife  will  be  entitled  by  the  custom  to  a 
moiety  of  the  personal  estate,  and  the  other 
moiety  will  be  the  testamentary  part  of  the 
lireeman.    S.  C.  10  Mod.  455. 

13.  If  the  certainty  of  a  child's  advance- 
ment out  of  the  personal  estate  does  not 
appear  under  the  father's  hand,  it  is  eqt  off 
firom  claiming  a  share  by  the  custom.  10 
Mod.  456.  460. 

13.  If  it  appeacs  under  the  father's  hand 
what  things  were  given  a  child,  the  ad- 
vancement is  sufficiently  certain,  though  the 
value  of  them  be  not  expressed.  10  Mod. 
460. 

14.  And  where  it  appears  the  child  has 
not  been  advanced  above  such  a  sum,  but 
somewhat  less,  the  uncertainty  of  the  ad- 
vancement mav  be  cored  bv  the  child's 
bringing  the  whole  sum  into  hotchpot.  10 
Mod.  461. 

15.  If  the  husband  makes  a  voluntary 
grant  of  all  his  goods,  it  will  not  oust  the 
wife  of  her  enstomaiy  parL  Ciijf  v.  CUy,  3 
Lev.  130. 

16.  If  any  one  takes  away  or  eloigns  an 


orphan,  the  court  may  commit  the  eloigner 
to  prison  till  he  discover  where  the  eloignee 
ii.     WilUamson  v.  BoHofi,  T.  Raym.  116. 

17.*  If  a  citizen  take  goods  to 
a  fair,  and  die,  his  executor  is  en-  [  *913  ] 
titled  to  the  same  privileges  as 
himself.    1  Ro.  143. 

[See  aUo  post,  div.  (  f ),  tn/rw.] 

XI.  RxsracTiNO  THX   roanonniB   or  tbx 
fmANCBms  ov  the  citt  of  lonoon. 

Neglecting  to  elect  sherifis  of  London  for- 
feits the  franchise.  CUy  of  LotuUm  v.  F«- 
naeker^  1  Ld.  Raym.  499. 

3.  A  citizen  of  London  sued  another  ci- 
tizen in  the  Common  Pleas,  and  the  mayor 
and  aldermen  wished  him  to  compromise 
the  matter,  which  he  refused,  whereupon 
they  disfranchised  him ;  all  these  that  wero 
parties  to  the  disfranchisement  were  fined  a 
hundred  marks  a  piece,'**and  the  party  was 
restored  to  his  franchise,  ilnen.  Cro.  Elis. 
33. 

XII.  Rxsramno  the  costomb  or  London  ; — 

(a)  Relative  to  apprentk€$. 

1.  A  custom  that  everyfteeman  may  take 
an  apprentice  is  good.  Windhunt  v.  GtMet, 
T.  Raym.  4. 

3.  By  custom,  an  infant  may  bind  him- 
self apprentice,  and  the  master  sbaU  have 
the  same  remedies  as  if  the  apprentice  had 
been  of  full  age.  Horn  v.  Ckandier^  1  Mod. 
271.    T.  Raym.  4. 

3.  So,  a  man  may  transfbr  over  his  ap- 
prentices to  another,  March  3.  pi.  6. 

4.  By  custom,  an  executor  may  place  the 
testator's  apprentice  with  another  master, 
kc    JZex  V.  Peck,  Balk.  66. 

(b)  ReUaioe  to  the  wife  ef  a  freemsm. 
A  custom  that  if  a  man  and  his  wife  pass 
the  wife's  land  in  London,  and  she  be  exam- 
ined, is  good,  and  binds  her.    Needier  t. 
Biehop  of  WincAester,  Hob.  335. 

(c)  Rdaiioe  to  an  iwdbeeper. 
By  the  custom  of  London,  an  innkeeper 
may  detain  and  sell  a  horse  for  keeping. 
Oi&eri  >.  Berkdev,  Holt,  366. 

(d)  JSeMiee  te  tkmrehee. 
By  custom  there,  the  parishionen  repair 
both  church  and  chanceL    BaU  v.  Orsee, 

Holt,  isa 

(e)  ReiUUive  to  houeee  and  lande. 

1.  By  the  custom  of  London,  every  eitizeii 
upon  an  ancient  foundation  may  build  hie 
house  as  high  as  he  pleases.  Amon.  Com. 
373. 

3.  A  custom  for  a  tenant  at  will  above 
40t.  to  have  half  a  year's  warning,  (and  if 
under  40s.  a  quarter'^  warning,)  is  good, 
and  pleadable  in  ejectment  Thyler  v.  Seed^ 
Comb.  384. 

3.  Lands  in  London  pass  by  parol  bargain 
and  sale,  without  indenture  or  inrolment,  as 
before,  37  Hen.  8  c.  16^  by  a  proviso  in  the 
sUtnte.    3  Dy.  239.^50. 
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(f)  JZdittM  to  demMm. 

1.  A  emloD  that  every  citiieo  (a  freeman 
of  IjondoD)  miffht  deviee  in  mortmain,  was 
heldgood.  WnMwr^r.  Gibbe§^T.RMym.i, 

S.  A  forngner,  as  well  ae  a  freeman,  may 
by  the  cnetom  deviie  hie  lands  in  London, 
but  not  in  mortmain,  without  the  king's  li- 
esnse,  nor  with  each  leave,  but  to  corpora- 
tions within  the  city.    3  Dy.  355.  pi.  3. 

3.  By  the  custom  of  London,  a  daughter 
loses  Iher  orphanage  share  of  her  fatner's 
peieooal  estate  if  she  marries  without  his 
CQoeent,  ualess  he  be  reconciled  to  her  be- 
fore his  death.    Hsrv^  ▼.  ^ston,  749. 

4.  Thm  custom  of  London  that  the  third 
part  of  the  eSeets  of  an  intestate  freeman 
shall  go  to  his  administrator,  is  p^d,  al- 
though an  administrator  was  constituted  by 
31  Edw.  3  c.  11.^  and  so  within  time  of  legal 
meowry.  PereimU  ▼.  Orifpe,  ft  Show.  175, 
176. 

5.  If  a  fieeman  of  London  die  intestate, 
leaTing  a  wife  and  one  child,  the  custom  is, 
that  QM  part  of  his  effects  shall  |^  to  the  wife, 
another  to  the  child,  and  the  tlurd  to  the  ad« 
ounislrator.  S.  C  3  Show.  176  iio<tf. 

C  The  custom  there  concerning  fleemen's 
srtatca,  extends  only  to  children,  not  to 
fraaddiildren.  The  case  of  Customs  nf 
ImdMs  Salk.  496.  Ftwke  y.  HuM,  U  Show. 
467. 

7.  So,  the  custom  of  hotchpot  there; 
and  where  it  appears  under  the  father's  own 
hand  how  much  a  child  has  reoeiYed,  the 
coot  will  judge  if  a  ftall  advancement  or  not. 
8alk.426. 

8.  But  now  by  1  Jac.  2.  c.  17.  a 

[  *914  ]  8.,  the'  administrator's  third  part 

shall  be  distributed  accordiog  to 

fi  fc  S3  Car.  3.  c  ID.    PereioaU  ▼.  Ciupe, 

t  Show.  176.  naii9. 

9.  A  custom  that  the  sxecotors  of  a  fre'e- 
^nn  should  be  bound  to  th«  court  of  orphans 
there,  as  well  ap  the  ipiritval  court,  held 
toed:  this  custom  extends  \o  widowi  of 
fieeaea.    L«eA'«  case.  Hob.  247. 

10.  The  custom  of  London  that  the  ad- 
mtnjstralor  of  an  intestate  citixen  ihall  be 
bonnd  to  pay  a  debt  by  simple  contract,  as 
if  it  were  bv  bond,  is  good,  and  binds  stran- 
gen.    Aieffiiigv.J\Kw«Mi,5Co.  83  b. 

(g)  JSelstivs  lo  Ugttl  froeeedingi  there, 

1.  By  the  custom  of  London  the  lord 
■nyor  is  chancellor,  and  may  call  causes  be- 
fore him  ont  of  the  sheriff's  courts,  and  rule 
then  aeeording  to  equity ;  this  custom  was 
bsid  good  upon  a  special  return  of  it  Bame 
t.  Bsms,  Skin.  67. 

3.  By  the  custom  of  London,  a  married 
woman  mar  sue  and  be  sued  in  the  city 
eourti  as  a  teme  sole  trader  without  her  bus. 
bead ;  but  fiMsre,  if  the  trade  of  a  Tictualler 
be  within  this  custom.  JMsreton  ▼.  Packman, 
1  Mod.  36. 

3.  But  a  feme  ede  trader  cannot  be  sued 


in  the  snperior  courts  without  her  husband. 
CamUU  T.  iSfteiD,  1  Mod.  26.  iu<i«. 

4.  An  action  lies  there  bycustom  for  call- 
ing a  woman  **  whore."  Wiate^n  v.  CUHte, 
Holt,  439. 

5.  An  action  of  waste  is  maintainable  in 
London  by  custom.  Oreene  ▼.  Cole,  3  Sannd. 
254. 

6.  Debt  upon  contract  lies  against  an  ex- 
ecutor  by  the  custom  of  London ;  and  upon 
error  brought  upon  such  action,  the  courts 
at  Westminster  will  take  notice  of  it  *  Spink 
t:  TVnant,  1  Ro.  106. 

7.  By  the  custom  of  London,  a  debtor  may 
be'arrested  before  the  money  is  due,  to  maka 
him  find  sureties.    Anon.  1  Vent  39. 

8.  The  custom  of  London,  that  after  the 
plaint  entered  the  defendant  may  be  arrested 
without  being  first  summoned,  is  good. 
MaekaUey^e  case,  9  Co.  68  a.  Cro.  Jac  379. 
Jenk.  291. 

9.  A  custom  to  commit  offenders  for  oh- 
stinately  and  contemptuously  refusing  to 
obey  the  order  of  the  court  of  aldermen,  is 
good.    CUy  ofLendon  ▼.  CMes,  1  Vent  115. 

10.  A  custom  to  punish  by  information  in 
the  court  of  aldermen  for  assault  and  con- 
temptuous words  of  an  alderman  in  execu- 
tion of  his  office,  is  /good ;  oiifer,  if  to  dis- 
franchise.   Reg,  V.  liSjgerf,6alk.  425. 

11.  A  custom  to  commit  for  calling  an  al- 
derman upon  the  exchange  fool  or  knave,  is 
bad.    Dean's  case,  Cro.  Eliz.  689. 

12.  A  custom  to  disfranchise  and  commit 
a  freeman  for  speaking  opprobrious  words  of 
an  alderman,  is  bad.  Rex  ▼.  MelUng,  1  Vent. 
327. 

13.  A  custom  that  goods  taken  in  London 
shall  not  be  replevied  by  the  king's  writ,  but 
only  in  London,  is  bad.    3  Dy.  246.  pi.  67. 

14.  The  privilege  of  the  clerks  of  tJie  court 
of  King's  Bench  against  a  foreign  attach- 
ment in  London  was  disallowed.  TurbiPt 
case,  1  Saund.  68,  69.    38  H.  6.  39  b. 

(h)  Relative  to  trade. 

1.  The  custom  of  London,  that  no  person 
whatsoever,  not  being  iVee  of  the  city  of 
London,  shall  by  any  colour,  way,  or  meane 
whatsover,  directly  or  indirectly,  by  himself 
or  any  other,  keep  any  shop,  or  any  other 
place  whatsoever,  inward  or  outward,  for 
■how,  or  putting  to  sale  of  any  wares  or 
merchandiiee  whatsoever,  by  way  of  retail, 
or  use  any  trade,  occupation,  mystery,  or 
handicraft,  for  hire,  gain,  or  sale,  within  the 
city  of  London,  is  a  good  custom ;  and  an 
ordinance  made  to  enforce  the  custom  upon 
pain  of  forfeiture,  is  good.  Ctfy  ef  Londen*» 
case,  8  Co.  124  b.  135  a.  2  Brownl.  278. 284. 
8.C. 

2.  By  the  custom  of  London,  the  mayor 
may  restrain  any  man  from  setting  up  his 
trade  within  the  city  in  a  place  unapt,  and 
for  his  disobedience  may  imprison  him. 
March,  15.  pi.  34. 

3.  A  custom  that  none  but  free  porters 
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■hall  carry  com  iv  ^ood.    FiUt&ehieriy  y. 
WiUihire,  II  Mad.  35^ 

4  The  caBtom  not  to  employ  a  foreigner 

in  any  maniial  occupation  within  the  city  is 

ipood.  Bo9worth  w,Budgin,  7  M«i.459. 

[  *915  ]  XIII.*  RXSPIOTINO  TBI  BTK-LAWSOr 

TBS  Cmr  OP  ZiOIIDON. 

1.  By  a  bye-law  of  Londonf  if  any  citizen 
of  London,  being  fitly  qnalified,  shall  be  duly 
elected  and  cboeen  one  of  the  sheriUs  of  tlie 
city  of  London  and  county  of  Middlesex,  and 
shall  refiuM  to  take  upon  him  the  said  <^ce, 
(unless  he  shall  be  discharged  by  oath  as  to 
the  insi^ciency  of  his  estate,  not  being  worth 
j610,000  at  the  time  of  bis  election,)  he  shall 
fbrftit  the  sum  of  £400  to  the  mayor,  com- 
monalty, and  citizens,  to  be  reooveied  by  ac- 
tion of  debt  in  any  of  the  courts  of  record 
within  tibe  city  of  London.  Clark*9  ease,  11 
Mod.  164.    H[olt,4dO. 

2.  The  bye-law  of  London,  that  a  sheriff 
chosen  after  a  fine  paid  shall  haye  a  portion 
of  the  fine,  is  good.  Rich  y.  PUyer,  t  Show. 
963. 

9.  A  bye-law,  that  no  drayman  or  brewer's 
■eryant  shall  be  in  any  of  the  streeti  of  Lon- 
don after  certain  hours,  is  good.  H^tioprtil 
y.  iSireme,  C.  T.  Hardw.  405. 

4.  It  u  a  good  bye-law  that  no  Ibreigiier 
shall  weigh  goods  imported,  except  at  the 
ancient  beam  of  that  city.  Cudden  y.  Prth 
vest,  6  Mod.  123. 

5.  A  bye-huw  that  every  feUow  of  the  com- 
pany  of  vintners  in  London,  who  shall  be 
elected  into  the  place  and  office  of  one  of  the 
livery,  shall  pay  JC31  13s.  id.  is  good,  for  it  is 
to  bind  only  the  members  of  the  corporation ; 
and  when  a  man  agrees  to  be  of  a  company, 
he  thereby  submits  himself  to  the  laws  there- 
of and  it  is  convenient  that  the  company 
should  have  such  power,  to  Iceep  up  their  re- 
putation and  the  honour  of  the  city.  Thoem- 
er*«  case,  T.  Raym.  446,  447. 

6.  It  is  a  good  bye-law,  that  if  any  citizen, 
freeman,  or  stranger,  within  the  said  city, 
put  anpr  broad  cloth  to  sale  within  the  city 
before  it  be  brought  to  Blackwell-hall,  to  be 
viewed  and  searched,  so  that  it  may  appear 
to  be  saleable,  and  that  hallsffe  be  paid  for  it, 
he  shall  forfeit  for  every  ckith  6t.  Sd.,  and 
that  the  diamberlain  of  the  city  for  the  time  | 
being  shall  have  an  action  of  debt  for  the  for- 
feiture. Chamberlain  of  London^s  case,  5  Co. 
62  b. 

7.  Their  bye-Uw  to  restrain  the  number  of 
carta  is  good.  Player  y.  Vere^  T.  Raym.  324. 
328.    1  Vent  2L  196. 

8.  But  a  bye-law  that  no  carman  within 
the  city  shall  go  with  hb  cart  without  a  li- 
cense of  the  guardians  of  such  an  hospital, 
nor  without  paying  a  rent  to  such  an  hospi- 
tal for  the  same,  and  if  any  do  contrary,  that 
then  he  shall  forfeit  sneh  a  penalty  to  the 
said  guardians  of  sudi  hospital,  is  void.  S.  C. 
T.  Raym.  324. 328. 

9.  A  bye-law  of  the  city  of  London  inflict- 


ing a  penalty  on  any  penoo  who  shall  em- 
l^oy  a  porter  not  a  flneeman  of  the  portars* 
company,  is  void ;  bat  a  bye-law  that  none 
but  a  freeman  shall  do  porterage  work  is 
good.    Cttdden  y.  JEMioidJE,  6  Mod.  123. 

10.  By»-]aws  made  there,  if  onreasonahle, 
are  void.    Holt,  130. 

XIV.  How  FAE  TBS  OOUlTa  WILL  TAKE  mmCB 
or    THE    OUSTOMB   AND    BYE-LAWS    OV 

LONDON. 

1.  The  customs  and  liberties  of  London 
are  confirmed  by  act  of  parliament.  Edg* 
comb  v.  Dee,  Vangh.  93.    W.  Jo.  240, 241. 

2.  The  customs  of  London  cannot  be  judi- 
cially taken  notice  o^  any  mora  than  any 
other  particalar  customs;  they  most  be  cor* 
tified  by  the  recorder.  10  Mod.  440.  1  Mod. 
202.  Coke  y.  Wingfidd,  8  Mod.  17&  Sed 
vide  1  LeoD.  284 

3.  Thereforo  if  a  oanse'be  removed  out  of 
the  city  courts  by  hoibeae  eorpuo^  the  custom 
must  be  retomed,  or  no  procedendo  can  be 
granted.    10  Mod.  440. 

4.  Bat  the  costoms  of  London  that  directly 
concern  the  interest  of  the  corporation  aro 
not  triaUe  by  thdr  certificate,  but  by  jnrj. 
Dm  v.  8ava4ge^  Hob.  85.  87. 

5.  The  courU  at  Westminster  will  tak» 
notice  of  the  customs  of  London  npon  error 
brought.    Spink  v.  Tenant,  1  Ro.  106. 

6.  The  court  of  Kind's  Bench  will  not  en. 
ter  into  the  validity  of  a  bye-law  upon  the 
return  of  a  kabeao  coma,  except  it  be  a 
bye-law  of  the  city  of  London.  Cudden  y. 
Proooot,  6  Mod.  1S».  BaUard  y.  Bennett^  6 
Mod.  178.  o. 

XV.  MnCBLLAMEOirS. 

1.  The  gaol  delivery  of  Middlesex  is  held 
by  prescription  in  the  city  of  London.  Anon. 
6  Mod.  145.    Palm.  45. 

2.*  Upon  indictment  at  the  see. 
sicns,  error  lies.    2  Leon.  107.        [  0916  ] 

3.  The  very  reeord  is  never  re- 
moved  from  Lcyidon.    ilnoii.  12  Mod.  454. 

4.  In  London,  no  exceptions  are  taken  to 
bail,  but  there  is  an  officer  to  take  it,  which, 
if  insufficient,  he  must  pay  the  debt,  or  the 
profits  ofhis  office  will  be  sequestered.  Adanu 
V.  Cos,  12  Mod.  249. 

5.  Debt  lies  in  the  Common  Pleas  upon  a 
reoogniiance  taken  in  London.  UbiUngoked 
V.  King,  1  Leon.  284. 

LUNATICK. 

1.  The  bond,  or  surrender,  or  other  deed 
of  one  non  eompoo  or  a  lunatic,  is  void. 
Thompson  v.  ImcA,  12  Mod.  173.  Salk.427. 
S.G.    Id.  675. 

2.  But  a  feoffinent  by  him  is  only  voidable* 
on  account  of  the  notoriety  of  it.  T^oMpeoia 
v.  Leaeh,  12  Mod.  173. 

3.  If  the  lunatick  levjr  a  fine  to  the  king, 
and  declare  the  uses  of  it  by  his  deed,  he  le 
bound.  JVeecOer  v.  Bi$kop  ef  Winekeeier^ 
Hob.  224. 
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4.  YhB  •teward  of  a  hmstic  may  gpront  oo- 
OThold  •states^  Botwithataniting  the  lunacy. 
BUmC9  ease.  Ley,  47,  4a 

5.  He  is  not  prejudiced  by  laches  in  suing 
lirery.    Bureher't  case.  Hob.  137. 

€.  A  prohibition  to  the  probate  of  a  will 
(oa  suggestion  of  being  non  eompo$)  to  a  re- 
nainder-man,  ie  Toid.  l^kempfon  ▼.  Leaekj 
Sslk.576. 

7.  The  ostatee  and  pereons  of  idiots  and 
tenatics  fay  law  are  intmsted  to  the  king. 
CcU  V.  BuAip  (/  Coeent/y,  Hob.  155. 

&  The  lofd  of  a  manor  cannot  gfant  the 
cosCody  of  a  eopyhoid  belonging  to  a  lonatic, 
without  a  special  eostom.    Hob.  216. 

9.  The  Jdnsr  has  not  an  interest  in  a  Inna- 
tie  as  he  has  m  an  idiot.  BenerleyU  case,  4 
Goul37. 

10.  Where  tbfr  lord  of  a  manor  makes  such 
a  grant,  no  interest  is  gained,  bat  the  action 
moat  be  brought  in  the  lunatic's  name.  Coke 
T.  I>srs0ii,  Hob.  315. 

11.  Jf  the  trustee  of  a  lunatic  renew  a 
fot*im  own  benefit,  it  u  a  breach  of  the 

Exparte  Pkelp§^  9  Mod.  357. 

IS.  An  action  most  be  brought  in  bis  name. 
Atefter  ▼.  Chifim^  Poph.  141. 

13.  He  cannot  gain  a  settlement.  Anam, 
12  Mod.  38^  333. 

14  An  idiot  b  maintainable  by  the  parish 
whaie  hia  fitther  is  settled,  and  not  where 
bom.  nampmm  y.  Leack,  Salk.  497.  1  Ld. 
Baym.313.    GQm.45.S.C. 


MAGISTRATE. 

No  action  lies  against  a  magistrate  for  any 
act  done  by  him  as  a  judge.  Busket^g  case, 
1  Mod.  119. 

[Sm  enle,  tit  Judge,  div.  V.  p.  833.  and  tit 
JuRRae  or  the  rxACx,  p.  858.] 


MAINTENANCE. 

1.  If  a  man  commence  an  action  at  the 
suit  of  aaotber  without  his  privity,  it  is  main- 
tenance.   March,  47.  pi.  76. 

SL  So  it  is  to  labour  and  expend  money  in 
the  law  soiU  of  another.    3  Dy.  356.  pi.  39. 

3.  But  not  to  assist  another  in  suits  and 
qnarveb  which  are  not  Uw-suits.  3  Dy.  356. 
pL40. 

4.  And  though  it  is  maintenance  to  expend 
costs  in  a  suit,  it  is  not  so  to  engage  to  save 
harmleH  from  costs  to  be  awarded.    Cro. 


5.  It  is  maintenance  in  any  other  not  con* 
oerncd  in  the  title  to  join  with  them.  Haw' 
•rtf  ▼.  Heti,  Hob.  92. 

6.  A  son  may  maintain  a  suit  for  his  &ther, 
and  e  evtArm ;  and  brother  for  brother.  1  And. 
201,308. 

7.  It  is  lawful  for  the  master  to  maintain 
lus  apprentice.    Ma  814 

&  Jf  a  master  ezpefad  more  upoa  his  ser- 
VoL.  II.  10 


vant*s  suits  than  his  wages  amount  to,  it  is 
maintenance.    Mo.  6. 

9.  If  a  servant  without  the  command  of 
his  master  retains  an  attorney  to  prosecute 
suits  for  his  roaster,  it  is  maintenance.  3 
Ra77. 

10.  A  contract  for  land,  and  sealing  a 
lease  to  try  the  title,  though  no- 
thing be  done  upon  it,  is  mainte-  [  *917  ] 
nance ;  and  though  the  year  be  ex- 
pired it  is  still  finable  as  a  misdemeanor.  Mo. 
751. 

11.  Purchasing  a  copyhold  by  surrender 
is  maintenance;  so,  purchasing  afler  reco- 
very by  title  executed,  if  there  be  any  new 
suit  pending :  a  solicitor  is  a  maintainor 
within  the  &  H.  8.  Jtfoisse  ▼.  Weavor^  Mo. 
655. 

12.  A  term  is  within  the  purview  of  32  H. 
8.  c.9.    1  Dy.74.pl.  19. 

13.  A  lease  for  yoars  by  one  out  of  pos- 
session made  off'  the  land,  and  for  the  pur- 
pose of  trying  the  title,  is  within  the  statute. 
3  Dv.  374.  pi.  17. 

14.  In  a  declaration  against  the  lessors 
upon  that  statute,  it  is  necessary  to  aver  it 
to  be  a  pretended  right  or  title,  but  not  to 
aver  the  commencement  or  duration  of  the 
term ;  and  a  misrecital  of  the  statute  is  fatal. 
1  Dy.  74.  pi.  19. 

15.  It  is  not  necessary  to  recite  the  sta- 
tute of  maintenance  in  the  count  Partridge 
V.  Strange^  Plow.  79. 

16.  It  is  not  maintenance  for  the  lessor  to 
maintain  the  suit  of  the  lessee.  Banuter  v. 
£yref,  2  Ro.  181.    1  And.  201. 

17.  It  is  not  maintenance  to  solicit  other*s 
causes,  unless  it  be  done  for  maintenance, 
and  money  laid  out  for  maintenance.  War- 
Ihington  y,<}aTtlone^  Hob.  67, 68. 

18.  It  is  not  maintenance  for  all  the  ten- 
ants of  a  manor  to  join  together  in  defence 
of  a  cause  that  concerns  the  title  of  all, 
though  one  only  be  sued.  Howard  v.  Bell^ 
Hob.  92. 

19.  No  action  at  common  law,  or  upon  the 
statute  of  maintenance,  lies  for  maintenance 
in  the  spiritual  court  Tisdale  v.  Bedingioht 
Noy,  68.    Cro.  £1. 594. 

20.  A  bond  conditioned  to  commit  main- 
tenance is  void.  Hacked  ▼.  7^/^!^*  11  Mod. 
93.    2RO.201. 

MALICIOUS  PROSECUTION. 
I.  When  an  action  lies  for  a  maucious 

PROSECUTION,  p.  917. 

II.  When  an  action  does  not  lie,  p.  918. 
III.  Proceeoinos  in  the  action  ; — 

(a)  In  what  court  it  ehould  be  twmgkt^ 
p.  919. 

(b)  How  the  deeiaralion  MfioiUd  be^  p. 
919. 

(c)  Plea,  p.  920. 

(d)  Evidence,  p,  9^, 

(e)  £rror,  p.  921. 
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I.   When  an  action  liks  for  a  malxcioot 

PROSECUTION. 

1.  An  action  on  the  case  lies  for  malicioas 
prosecations  of  every  description.  Hoekin 
▼.  Matthtw,  1  Sid.  462. 

2.  Damages  are  of  three  kinds  to  main- 
tain an  action  for  a  malicious  prosecution. 
RobertM  v.  SaviU^  Holt,  8,  9. 

9.  Case  lies  for  a  malicious  arrest,  where 
there  is  no  probable  cause  of  action.  Morris 
V.  Palmer,  2  Mod.  52.    3  Le?.  210. 

4.  So,  for  arresting  for  such  an  excessive 
sum  beyond  what  was  due,  that  the  defend- 
ant  could  not  get  bail.  Ward  v.  Evant^  Com. 
191.  Holt,  23.  1  Lev.  292.  Dauf  y.  SwayMi 
1  Mod.  4.    6  Mod.  73.  n. 

5.  It  lies  for  vezatiouslj  suing  double 
execution,  if  the  party  knew  the  first  execu- 
tion was  served.  JValerer  v.  Freeman,  Hob. 
205,  206.  266. 

6.  An  action  lies  for  knowingly  suing  in 
a  court  which  has  no  jturUdietion  of  the 
cause.  Ward  v.  Evane,  Com.  190.  Atwood 
Y.  Monger,  6  Mod.  73.  n.  Temple  v.  KiUing- 
worth,  12  Mod.  4.  Hob.  267.  Sed  vide  1 
Show.  254,  255. 

7.  As,  for  suing  in  the  admiralty,  where 
thd  thing  was  done  upon  the  land.  Flem- 
ming  V.  Yates,  1  Ro.  203.  410. 

8.  Bat  no  action  will  lie  against  the  offi- 
cer. Semb.  Skin.  131.  Coalra,  Sutton  Y. 
Benin,  11  Mod.  50.    1  Show.  148.  214. 

9.  It  lies  also  for  suing  in  a  proper  court, 
but  proceeding  there  vexatiously.  Ward  v. 
Evans,  Cora.  190. 

10.  For  proceeding  to  judgment,  and 
awarding  of  execution  in  an  inferior  court 
aAer  an  luibeae  eorpue  awarded.    Ipleil  y. 

Williatns,  3  Leon.  99. 

11.  Although  the  matter  be  merely  ecde- 

siastical,  yet  if  the  party  grieved 
[  *918  J  has^  sustained  damage,  either  by 

any  wrongful  proceeding  of  the 
judge,  or  misfeasance  or  falsity  of  any  min- 
ister, or  by  an  unjust  prosecution  of  the  par- 
ty, such  party  may  recover  his  damages  in 
an  action  on  the  case.    12  Co.  128. 

12.  It  lies  also  for  a  malicious  prosecution 
in  the  spiritual  court  Oray  v.  Deggt,  T. 
Jones,  132.  W.  Jo.  312.  1  Lev.  292.  1  Sid. 
463. 

13.  If  a  summoner  return  one  certified 
upon  his  oath  in  a  court  Christian,  where, 
in  truth,  he  was  not,  and  he  is  pronounced 
contumacious,  and  aherwards  excommuni- 
cated, the  party  injured  shall  have  an  action 
on  the  ease.    12  Co.  128. 

14.  So  for  outlawing  a  man  in  a  county 
where  he  is  not  known.  Daw  y.  Svtttvne,  1 
Mod.  4. 

15.  So  it  lies  for  procuring  the  plaintiff  to 
be  indicted  for  conspiring  to  lay  a  bastard 
child  to  the  defendant  Pedro  y.  Barrett,  1 
Ld.  Raym.  81. 

16.  If  a  false  affidavit  is  made  by  which  a 
party  is  arrested  and  molested  for  a  con- 


tempt, such  party  may  recoYer  damagw  in 
an  action  on  the  case.     12  Co.  1S8. 

17.  It  lies  against  a  justice  for  arresting  a 
man  for  felony  without  accusation.  Wiaid' 
ham  v.  Cltere,  1  Leon.  187. 

18.  It  lies  for  falsely  and  maliciously  pre- 
ferring a  bill  against  another  for  treason. 
Smith  Y.  Cranahaw,  W.  Jo.  93.  2  Ro.  259. 
Contra,!  Ro.  109. 

19.  So  for  maliciously  indicting  the  plain- 
tiff at  the  assizes.  SaviL  y.  RoberU,  5  Mod. 
394.  405. 

20.  For  causing  plaintiff  to  be  arrested, 
and  maliciously  charging  her  with  felony 
before  a  justice,  &c.    Holt,  22, 23. 

21.  Case  in  the  nature  of  conspiracy  lies 
against  one  person  only,  for  causing  the 
plaintiff  to  be  falsely  and  maliciously  indict- 
ed, per  qtutd  he  was  put  to  great  expense, 
although  the  plaintiff  was  acquitted  of  Iho 
trespass  laid  to  his  charge.  JVbrrif  Y.  Pabner^ 
2  Mod.  51.    Cro.  El.  871.  900. 

23.  If  an  indictment  be  preferred  for  a 
common  trespass,  and  the  defendMt  be  ac- 
quitted, the  prosecution  shall  he  intended  to 
have  been  malicious,  and  therefore  an  action 
on  the  case  will  lie  against  the  prosecutor. 
Anon,  2  Mod.  306. 

23.  For  though  an  indictment  will  not  lie 
for  a  common  trespass,  yet  in  an  action  on 
the  case  for  a  malicious  prosecution  it  makes 
no  difference  whether  the  matter  be  indict- 
able or  not  Jonee  y.  Gmiyfine,  2  Mod.  306 
notis, 

24.  Case  lies  for  accusing  a  man  of  felo- 
ny, if  a  bill  be  preferred,  although  he  be  not 
indicted ;  but  no  writ  of  conspiracy  would 
lie  in  such  case.    Anon,  2  Ro.  188. 

25.  So,  although  the  bill  was  not  found ; 
but  the  declaration  must  show  that  the  pro- 
secution is  determined.  Gardiner  y.  Dud- 
gate,^  Show,  &U  1  Ld.  Raym.  374.  T.Jo. 
20. 

26.  An  action  lies  for  the  malicious  pro- 
secution of  a  bad  indictment.  Chambere  y. 
Robinson,  2  Stra.  691.  Telv.  46.  2  Mod.  306 
notis, 

27.  So, although  the  defendant  be  acquitted 
upon  a  defect  in  the  indictment  2  Show. 
51  notis, 

28.  If  the  indictment  contains  a  charge 
which  either  scandalizes  the  party,  or  en- 
dangers his  personal  security,  or  causes  ex- 
pense, the  latter  cause  alone  will  support  an 
action,  though  neither  of  the  former  two  has 
been  the  consequence  of  the  charge.  Sanlie 
Y.  Roberto,  1  Ld.  Raym.  374.  1  Salk.  13.  3 
Salk.  16. 

29.  Any  suit  or  action  that  is  malicious, 
and  without  a  cause,  if  attended  with  special 
damage,  may  be  the  ground  of  an  action 
upon  the  case.    Ibid. 

30.  Case  lies  for  a  malicioos  prosecntion 
by  information  as  well  as  by  indictmont. 
Moore  v.  Shuileri  3  Show.  295. 
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n.  yfiaan  AN  ACTION  DOn  NOT  LIE. 

1.  An  KcUon  for  »  malicioui  prosaoation 
will  not  llo  for  bringing  a  civil  action,  al- 
though the  plaintiff  has  no  grounds  for  it, 
aoloM  malice  can  be  shown.  SaviU  ▼.  /2o- 
berit^  6  Mod.  73.  n.  Waterhouu  ▼.  Bawde^ 
Cre.  Jac  133.    Cro.  El.  836. 

2.  It  will  not  lie  against  a  plaintiff  for 
bringiiig  an  action  where  he  had  a  probable 
caose.  Bmigh  ▼.  KiOxngwwtky  4  Mod.  14. 
Anmu  6  Mod.  35. 

3.  An  action  for  a  malicious  prosecn- 

tion  will  not  lie  against  one  attor- 
I  "919  ]  ncy  for*  suing  another  in  an  infe- 
rior court,  or  for  suing  on  the  re- 
tainer of  a  client,  although  he  knew  there 
was  no  caose  of  action.  1  Mod.  209,  SIO. 

4.  A  charge  of  conspiracy  is  not  action- 
able unless  there  is  special  damage.  SaviUe 
y.  IZoierls,  1  Ld.  Raym.  374.  I  Salk.  13.  3 
aalk.l6.    5  Mod.  394. 

5.  An  action  for  a  malicious  prosecution 
win  not  lie,  if  there  was  a  probable  cause  of 
prosscution;  for  to  support  such  an  action, 
there  must  be  direct  malice,  and  without  any 
coioar  of  cause,  ilium.  6  Mod.  25.  iinon.  6 
Hod.  73. 

6w  An  action  will  not  lie  for  maliciously 
indicting  another  for  a  trespass.  Harwood  v. 
Porrvft,  7  Mod.  104. 

7.  Nor  for  indicting  one  as  being  a  dis. 
<)oieier  of  the  neighbours.    3  Leon.  133. 

8.  So,  if  one  brings  an  appeal  of  murder, 
letoniahle  in  C.  B.,  though  the  bill  contains 
matter  of  which  the  court  has  not  cogni- 
anoB.    Lutw.  [409]. 

9.  Where  there  has  been  only  an  acquittal 
Vf  a  flfl22e  ]nmefpi\  no  action  will  lie  for  a 
nalicious  indictment  Ooddard  y,  SmWt^  1 
Silk.  20. 

10.  Where  the  indictment  is  insufficient, 
if  the  matter  is  not  scandalous,  this  action 
win  not  lie.    Janes  ▼.  Gvyne,  10  Mod.  149. 

11.  One  whose  goods  are  stolen  desires  a 
jiNtioe  to  examine  a  man ;  no  action  lies, 
voless  he  charge  him  positively.  3  Leon. 
100,101. 

IS,  If  a  declaration  for  a  malidous  prose- 
cution charge  three  persons,  one  of  whom  is 
ths  justice  ^tbe  peace,  with  a  conspiracy  ille- 
gally to  anest  and  imprison  the  plamtin,  the 
coospiiacy  may  be  ooUected  by  the  jury  from 
the  dreumstances  of  the  case ;  but  if  it  ap- 
pear that  the  justice  was  persuaded  by  the 
othen  that  it  was  not  a  bauable  offence,  and 
that  fiom  ifnoranoe  of  the  law,  and  not  from 
Bailee  of  UiB  heart,  he  committed  the  plain- 
ti^  he  ought  to  be  found  not  guilty,  muriel 

▼.  3Vb^,  6  Mod.  170. 

13.  An  action  will  not  lie  for  indicting  a 
man  fbr  fiekmy,  unless  it  be  done  maliciouuy, 
and  without  probable  cause.  Kfdght  ▼. 
Otmmn,  Cro.  EL  70. 

14.  Aa  actiftm  will  not  lie  for  falsely  suing 
er  hiiKfftiBg  another,  until  the  proceeding  is 


determined.    JZex  v.  Best,  6  Mod.  13a  Wmrd 
?.  Evant,  Com.  190. 

15.  Actions  for  malicious  prosecutions  are 
not  encouraged.  Remuidt  ▼.  Rmmoldt^  cited, 
Say.  163. 

III.  Procrdinos  in  the  action; — 

(a)  In  uhat  court  U  should  he  bnmghi. 

On  an  indictment  and  acquittal  in  B.  R., 

no  action  lies  in  the  Marshalsea  for  a  mali- 

cious  prosecution.    Rex  v.  Roberts^  8  Mod. 

307, 308. 

(b)  Hovf  the  deeHaration  should  be, 

1.  A  Declaration  for  causing  a  man  to  h6 
held  to  special  bail  without  cause,  ought  to 
show  for  what  sum  he  was  held  to  bail,  and 
how  the  defendant  caused  him  to  be  held 
to  bail ;  a  declaration  stating  generally  that 
the  declaration  stating  generally  that  the 
defendant,  by  colour  of  certain  process, 
caused  the  plaintiff  to  be  arrested  and  held 
to  special  bail  without  cause,  is  insufficient, 
even  after  verdict  Robbins  ▼.  Robbina^  1 
Ld.  Raym.  503.  Salk.  15.  12  Mod.  273. 
1  8aU[.  15.  S.  C. 

2.  The  arrestj  and  malice,  and  want  of 
probable  cause,  must  be  stated  and  proved. 
1  Saund.  230  a.  n.  [61. 

3.  An  action  on  the  case  for  a  malicious 
prosecution  roust  show  that  it  was  without 
probable  cause ;  a  declaration,  stating  that  it 
was  without  just  cause,  is  bad.  Box  v. 
Taylor,  2  Show.  154.    6  Mod.  170.  t 

4.  The  plaintiff  must  state  and  prove  that 
the  first  action  is  determined.  1  Saund.  228 
d.  n.  [ol.  Fisher  v.  Bristow,  2  Mod.  306 
noHs,    Say.  162. 

5.  In  case  for  maliciously  citing  a  church- 
warden to  account  in  the  spiritual  court, 
knowing  that  he  had  accounted  before,  the 
declaration  need  not  state  the  particulars  of 
the  cause.  Chray  v.  Dight,  2  Show.  145.  1 
Lev.  292. 

6.  In  an  action  for  the  malicious  prosecu- 
tion of  an  indictment,  the  plaintiff  must  al- 
lege in  his  declaration  that  he  was  acquitted, 
and  the  prosecution  at  an  end,  before  the 
action  was  brought.  Panisune  v.  Marshall^ 
Say.  162.     1  Saund.  288  a.  288  d.  n.  (1). 

7.  The  omission  is  cured  by  verdict,  but 
not  by  judgment  by  default,  wine  v.  Ware^ 
1  Sid.  15.     1  Saund.  288  a. 

8.*  It  must  also  be  shown  how 
the  proceedings  upon  the  indict-  [   ^^920  ] 
ment  ended.     Leufis  v.  Parrel,  1 
Stra.  114.    Parker  y.  Langley,  10  Mod.  145. 
210.  See  also  Jones  v.  Qvoyime,  10  Mod.  219. 

9.  The  declaration  must  agree  with  the  in- 
dictment.   Anon,  12  Mod.  ^. 

10.  If  the  mode  of  prqsecution  be  stated,  it 
must  be  proved  as  alleged.  1  Saund.  229.  n.  [a.] 

11.  An  action  for  a  malicious  prosecution, 
BUting  that  the  plaintiff  thereof  was  lawfully 
discharged,  is  not  maintained  by^  showing  a 
noUe  prosequi  entered  on  the  indictment. 
Qoddard  v.  SmUh,  U  Mod.  56. 

12.  If  a  dechuration  for  a  malicioiis  arrest 
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state  the  warrant  to  be  **  with  intent  to  rob,** 
and  the  charge  in  the  warrant  ie,  **  with  in- 
tent to  rob,  as  he  verily  believe*,*'  the  vari- 
ance  is  immaterial.  Murid  v.  Tracy,  6  Mod. 
169. 

*13.  Case,  in  the  nature  of  conspiracy; 
against  A,  because  he  procured  the  plaintiff 
to  be  indicted  as  a  common  barretor,  and 
that  ho  was  thereof  acquitted  before  B  and  C, 
jastices  of  assize,  held  bad,  because  it  was 
before  them  as  justices  of  o^er  and  terminer. 
Thr^morton*9  case,  Cro.  Eliz.  564. 

14  A  declaration  for  a  malicious  prosecu- 
tion, stating,  that  the  plaintiff  was  arrested 
^  by  pretence  of  a  certain  warrant,**  is  good. 
6  Mod.  170. 

15.  In  an  action  lor  a  malicious  indictment, 
if  the  indictment  be  recited  "^  according  to  the 
substance  following,**  a  variance  of  ^oa/orit** 
instead  of  *Hxi{«iUia**  is  immaterial.  JohtiBUm 
V.  Browning,  6  Mod.  216. 

16.  If  the  indictment  be  not  set  out  in  tlie 
declaration,  it  u  good  after  verdict  1  Saund. 
288,  a.  n.  [/J. 

17.  In  an  action  for  a  malicious  prosecu- 
tion in  charging  the  plaintiff  with  conspiring 
with  others  to  de&aud  the  defendant  of  the 
interest  of  an  East  India  bond,  the  declanu 
tion  stated  that  the  bond^  bqre  interest  **  as 
therein  is  (not  was)  mentioned,**  and  held 
good.    Jackson  v  Skarpe,  Willes,  525. 

(c)  Plea. 

To  an  action  on  the  case  for  a  malicious 
prosecution,  a  plea,  that  the  action  was 
brought  to  recover  a  debt  on  bond,  without 
alleging  that  the  money  was  due  and  un- 
satisfied, is  bad.  Dixon  ▼.  Thompson,  2 
Show.  246. 

(d)  Evidence, 

1.  If  the  mode  by  which  the  first  action 
or  prosecution  is  determined  be  stated,  it 
must  be  so  proved.    1  Saund.  299.  n.  [a], 

2.  A  declaration  for  maliciously  indicting 
the  plaintiff  for  barratry  without  cause, 
stating,  that  he  was  in  due  manner  there- 
upon discharged,  is  not  maintained  by  evi. 
denoe  that  he  was  discharged  by  means  of  a 
noUe  prosequi  entered  by  tne  attorney, 
general ;  but  if  he  had  pleaded  **not*guilty,** 
and  the  attorney-general  had  confessed  the 
plea,  that  would  have  maintained  the  decla- 
ration.   Ooddard  v.  Smith,  6  Mod.  262. 

3.  To  support  this  action,  both  malice  and 
wantof  prolMible  cause  must  appear.  John- 
ston  v.  SuWm,  2  Mod.  306  noHs.  Smriill  v. 
JMferts,  Garth.  417. 

4.  But  malice  may  be  inferred  from  the 
want  of  probable  cause.  Johnston  y,  Sutton, 
6  Mod.  73.  n.  Johnson  v.  Browning,  ib.  216. 
S.  P. 

5.  If  the  malice,  fte.  can  be  proved  as  to 
some  chargea  contained  in  the  indictment,  it 
is  enough.    1  Saund.  230  a.  n.  [6]. 

6.  In  an  action  ftt  a  malicioos  proeecutieii 
for  felony,  the  plaififitf  ought  to  prodooe  a 
oopy  of  the  indietoMnt,  and  prove  thai  it 


was  found  by  the  ffnnd  jury  upoa  the  oaths 
or  procurement  <tt  the  defendants ;  but  the 
names  being  on  the  back  of  the  bill,  is  of 
itself  a  sufficient  evidence  that  they  have 
sworn  on  the  bill.  Johnsttm  ▼.  Browning,  6 
Mod.  216. 

7.  It  may  be  proved  that  the  defendant 
was  a  witness  on  the  indiefm6nt»  without 
producing  a  copy  of  the  indictment.  6  Mod. 
216. 

8.  But  it  is  said  that  it  is  only  where  the 
prosecution  was  fer  a  misdemeanor,  that  a 
copy  of,  the  indictment  is  not  necessary ;  for 
that,  where  the  malicious  charge  was  fer 
felony,  a  copy  of  the  indictment  must  be 
produced.    Morrison  v.  Kdlu,  6  Mod.  217.  n. 

9.  An  allegation  in  a  Relaxation  fer  a 
malicious  prosecution,  that  the  plainti£^  '*  hy 
a  jury  of  the  said  county,  dee.,  was  duly  and 
in  a  lawful  manner  accquitted,** 

is  proved  by  the  production  of*  [  *921  ] 
the  record,  by  which  it  appears, 
that  **  the  jury  feund  the  phuntiff  not  guiltv,** 
and  umm  that,  judgment  was  entered  **•  that 
the  plaintiff  should  go  thereof  acquitted.*' 
Hunter  ▼.  F^rmuh,  WlUes,  517. 

10.  It  is  not  necessary  to  prove  the  pre- 
cise day  of  acquittal  laid  in  the  declaration. 
2  Saund.  291 1  n.  [a1. 

11.  On  an  action  for  a  malicious  prosecu- 
tion for  felony,  the  defendant,  to  show  a 
probable  cause  for  the  prosecution,  must 
prove  that  a  felony  was  committed.  JoAfi- 
son  V.  Brot^ntng,  6  Mod.  216. 

12.  Or  show  a  fair  and  reasonable  ground 
for  suspecting  the  guilt  of  the  plaintiff.  6 
Mod.  217.  n. 

(e)  Error, 

In  an  action  for  a  malicious  prosecotion 
against  two  defendants,  one  of  them  alone 
cannot  bring  a  writ  of  error.  T\amer  v. 
Brewer,  11  Mod.  321. 

MANDAMUS. 
I.  Wbzm  a  mandamus  will  or  will  mot 

BE  OaANTBD;*— 

(a)  On  hehdf  of  an  outtote,  p.  922. 

(b)  For  an  ahM  or  prior,  p.  922. 

(c)  Where  the  ease  ts  dauhtful,  p.  923. 

(d)  Where  another  remedy  Ues,  p.  922. 

(e)  Where  it  wouid  ^^t  the  party  to 

an  action,  p.  922. 

(f)  7b  a  eonstaUe,  p.  922. 

(g)  7b  a  company,  p.  922. 

(h)  In  relation  to  de  UnitersUieo ,« — 

1.  To  admit  or  restore  a  fellow, 

p.  922. 

2.  To  remove  a  fallow,  p.  923. 

3.  To  a  visitor,  p.  923. 

4.  To  the  proTOSt  of  a  ooUefs, 

p.923. 
6.  To  the  keeper  ^  Hm  oMMMtt 
seal,  p.  981. 
(t)  7b  the  court  of  4fl^g«let,  p.  989. 
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( j)  TV  011  itffenar  eemH^  p.  933.^ 

(k)  TV  juatieea  tf  the  peace :  miecel- 

Imrnemt^^  p.  933. 
(1)  TVamtnno^eowrf,p.9S3. 
(m)  Ti0dmUiomfreedim,p.9a3. 
(n)  To  eUei  ^ert,  p.  934. 
(o)  Thmdmutarndtwearin^arreMiore^ 
to  «a  ^fiee  ; — 
1.  When  granUble,  p.  934. 
3.  When  not,  p.  925. 
(p)  TV  compel  oSmienon  to  a  ctmf' 

A0U,p.936. 
(q)  TV  imtial  inio  a  prebend^  p.  926. 
(r)  Jn  tke  caoe  of  a  dioeenting  minsf. 

ter,  p.  926. 
(■)  1^  ampd  tke  gronA  ef  pnAaU  or 
oiMomittratiim;^-' 

1.  When  granUble,  p.  986. 

2.  When  not,  p.  936. 
Ct)  TVficfwe,p.  937. 

(u)  7k  apmmt  oneroeen^  p.  937. 
(v)  TV  make  or  oign^  4r^,  a  rote,  p. 

937. 
(v)  TV  tngsjre  qf  a /orviUe  ai<ry,  p. 

937. 
(z)  To  abate  a  tmioanee^  p.  927. 
(j)  To  aooeoi  damages^  p.  927. 
(s)  TV  ddioer  up  pubtio  wridngo^ 

Sfc.,  pw927. 

n.  RiLATlTK  TO  THB  UXAHO  OF  OBTAINING 

TIB  WBIT,  p.  937. 
ni.  Rbl&TITS  to  THK  ffOAM    OF   THE   WRIT, 

pw928. 

IV.  SiLATfTK  TO  THB  AJOBNOKKNT  OF  THE 

wxiT,  p.  939. 
y»  Whin  oni  wut  is  suFnoimr,  and 

WBBH  HOT,  p.  929. 

VL  Whin  tbb  wkit  mat  bk  quabhbd  ok 

•OFKEgBDSD,  p.  929. 

Vn.  To  whom  tbv  wbit  raouLD  be  iibut> 

MnKD^  p.  939. 
VUL  Buatiti  to  BmTBia  to  thb  wbttb; — 

(a)  What  are  good^  p.  999. 

(b)  What  are  not  good  retumoi  p.  990. 
(e)  hupeetion  efekartero  ;  tinen  al- 

htoed^  p,  932. 
(d)  Traoetoe  of  the  return,  p.  932. 
{  *92|  ]  \e)  Judgment* ontheretum,p.932. 
(0  Conoe^uence  of  the  return  being 
inoujpeient,  p.  932. 
(g)  Conoequenee  of  a  faUe  return; 
and  remedy  for  the  portico  by 
acHon,  ^c,  p.  933. 
(jb)  Amendment  of  tke  return,  p.  933. 
(i)  Conoeqiuenee  of  not  retumingf  p. 
933. 
^  Bnwcrr  of  a  mandamus,  p.  934. 

X>  flow  it  BBOVfJD  BB  QBBTBD,  AND  OON- 
^        SB^VIHOB  OF  MOT  OBBTIMO  IT,  p.  934. 

XL  l^oB,  p.  934. 
AlL  Cosn,  p.  934. 

!•  WlIBH  A    MAMDAMDB    WILL    OB   WILL  NOT 


(e)  On  heka^  of  am  smIIms. 
An  oMtlftw  caBBot  Vriof  a  mandamiM ;  he 


I  most  sue  oat  b  writ  reciting  the  outlawry 
and  iU  reversal.    Rex  ▼.  Mapor  and  CUv  of 
Brittol,  1  Show.  288. 

(b)  For  an  abbot  or  prior. 
An  eoclesiastica!  corporation  always  has 
a  Fisitor,  and  therefore  a  mandamas  was 
never  moved  for  an  abbot  or  prior.    Rex  v. 
Lee,  1  Show.  353. 

(c)  Where  the  caoe  it  doubtful 

1.  A  mandamns  is  sometimes  granted 
where  the  court  has  doubted  whether  it  lay 
or  not,  in  order  to  be  better  eonsidered  upon 
the  return.  Reg.  y.  Heatheote,  10  Mod.  49. 
53.5a  63. 

2.  The  coart  refosed  on  a  motion  for  a 
mandamus  to  determine  a  corporation  ques- 
tion of  consequence,  but  directed  the  suit  to 
issue,  that  the  question  might  be  decided  on 
the  return.  Rex  ?.  Everct,  C.  T.  Hard w.  26 1 , 

(d)  Where  another  remedp  liio. 

1.  A  mandamus  was  denied  to  execute 
the  judgment  of  an  inferior  conrt,  because 
the  plaintiff  has  another  remedy.  WUkino 
F.  MUeheil,  3  Salk.  339. 

2.  Held  not  to  lie  whoN  an  aasiie  lay. 
*4non.  1  Comb.  347. 244. 

(e)  Where  it  would  expooe  the  party  to  an 

action. 

1.  It  is  not  grantable  where  a  man  woald 
be  liable  to  an  action  for  obeying  it.  Reg. 
V.  Sir  O.  Healheol,  Fort.  290. 

2.  It  is  said  no  instance  can  be  produced 
where  a  mandamus  has  been  granted  under 
such  circumstances.    10  Mod.  51.  61. 

3.  fiut  a  mandamus  lies  against  an  officer 
oil  sUt.  11  G.  1.  c.  18.,  notwithstanding  a 
penalty  be  given  thereby.  Rex  v.  Everett,  C. 
T.Hardw.  261. 

(f )  TV  a  constable. 

A  mandamus  will  not  lie  to  compel  a  con- 
stable to  pay  money  levied  by  him  under  a 
distress  and  sale,  and  who,  under  an  idea  of 
of  its  having  been  erroneous,  had  restored 
the  money  to  the  purchaser,  and  the  goods 
to  the  owner.    Morlep  v.  Stacker,  6  Mod.  83. 

(g)  TV  a  company. 

A  mandamns  to  the  company  of  gun- 
maker,  to  give  a  proof-mark  to  a  freeman, 
was  denied,  beoause  they  were  not  a  legal 
establishment.    Anon.  2  Ld.  Raym.  989. 
(h)  In  relation  to  the  UnivereUiee; — 
1.  To  admit  or  restore  a  fellow. 

1.  A  mandamus  will  not  lie  to  admit  to 
the  fellowship  of  a  college  that  has  a  visitor, 
although  it  go  not  appear  by  the  return  that 
there  was  a  visitor  at  the  time  of  refusal,  or 
that  his  authority  extended  to  admit  or  re- 
fuse admission  of  fellows.  Rex  v.  JiUop,  3 
Show.  17a  Appleford'o  case,  1  Mod.  82,83. 
Rex  V.  JVcw  College,  Oxford,  2  Lev.  14.  Park- 
tsfon'f  case,  3  Mod.  365.  Holt,  143.  Comb. 
143.  Carth.  92. 168.  1  Show.  74  PhUipo 
V.  Bury,  4  Mod.  122.  10  Mod.  50.  ITtdriTW- 
/on'«  ease,  T.  Rym.  31.  Rex  v.  St.  Johnro 
CsUtt«,4  Mod.  Saa.  Sedvide  Reg.  ▼.  St. 
Johm^o  CoUege^Oxford,  Comb.  238,339. 
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2.  The  eoart  of  King's  B«nch  will  grant 
ft  mandamus  to  the  master  of  a  college  to 
compel  him  to  take  the  oaths  of  the  fellows 
as  prescribed  by  1  Will.  &.  Mary,  e.  8.  Rex 
V.  St,  John's  College,  Cambridge,  4  Mod.  233. 

2.*  To  remove  a  fellow. 
[  »933  ]      1.  It  will  not  lie  to  turn  a  fellow 
out  of  a  college.    Rex  v.  Oower, 
3  Salk.  S30. 

3.  A  mandamus  was  refused  for  remoTing 
the  fellows  of  a  college,  on  a  suggestion  that 
they  had  not  taken  the  oaths  to  the  king. 
Rex  V.  St.  John't  College^  Cambridge,  Comb. 
279.    Skin.  546.  549.  S.  C. 

3.  The  parties  complained  of  must  be 
made  parties  to  the  writ    4  Mod.  233. 
3.  To  a  visitor. 

1.  A  mandamus  lies  not  to  a  visitor  to 
compel  another  to  execute  a  sentence  of  the 
visitors ;  but,  (if  it  lies  at  all),  it  must  be  to 
visit  generally.  Rex  v.  Bp,  of  Ely,  Andr.  176. 

2.  It  lies  not  to  one  as  general  visitor,  if  it 
be  doubtful  whether  he  be  such  or  not ;  but 
this  must  be  first  determined  in  a  solemn 
manner.  Rex  v.  Bp,  of  Ely,  Andr.  176  to  186. 

3.  It  lies  not  to  a  general  visitor  to  exe- 
cute a  sentence  given  by  him  as  special  vi- 
sitor.   Rex  V.  Bp,  of  Ely,- Andr,  176. 

4.  A  mandamus  lies  to  a  visitor  to  hear 
an  appeal.    2  Show.  74  noHs, 

[See  alio  ante,  tit.  Colleqk,  and  poat,  tit  Vi- 

siToa.] 
4.  To  the  provost  of  a  college. 
A  mandamus  lies  to  the  provost  of  a  col- 
lege, to  compel  him  to  affix  the  college  seal 
to  a  presentation  by  the  college.    Rex  v. 
Bland,  7  Mod.  355. 

5.  To  the  keeper  of  the  common  seal. 
A  mandamus  lies  to  the  keeper  of  the 
common  seal  of  either  of  the  universities, 
commanding  them  to  put  it  to  the  appoint- 
ment of  high  steward.  Rex  v.  Justices  of 
Surrey^  2  Show.  74  notis. 

(i)  7b  tfie  court  of  delegates. 
No  mandamus  lies  to  delegates  to  admit 
allegations.    Bp.  of  Si  David's  v.  Ltiey,  1  Ld. 
Ray  m.  544. 

(j)  7h  an  inferior  cottrt. 

1.  A  mandamus  lies  to  the  mayor  and 
aldermen  of  London  to  make  them  enter  up 
a  judgment    Amherst^s  case,  T.  Raym.  214. 

2.  A  mandamus  may  be  granted  to  oblige 
an  inferior  court  to  pay  obedience  to  a  tolt 
for  the  removal  of  a  cause.  Burgh  ▼.  Blunts 
10  Mod.  350. 

3.  A  msndamos  lies  to  an  inferior  juris- 
diction or  officer,  commanding  him  to  exe- 
cute the  authorities  given  by  act  of  parlia- 
ment Rex  y.  Justices  of  Surrey,  2  Show.  74. 
Comb.  202.    1  Vent.  188. 

4.  Where  a  new  jurisdiction  is  created 
by  act  of  parliament,  B.  R.  may  command 
the  execution  of  it  by  mandamus.  Rex  v. 
Olamorganshire,  2  Mod.  403. 

(k)  Tb  justices  of  the  peace :  miscellaneous. 
1.  A  mandamus  does  not  lie  to  justices  at 


sessions,  commanding  them,  to  state  a  spe- 
cial case.    PeaVs  case,  6  Mod.  229. 

2.  It  was  denied  upon  a  supposed  failure 
of  duty  in  the  justices  of  the  peace  to  re- 
move a  man  from  a  parish,  after  he  had  of- 
fered security  to  indemnify  the  parish  ;  but 
if  an  affidavit  had  been  made  of  the  fact,  it 
might  have  been  granted.  Reg,  v.  Cory,  3 
S  Jk.  230. 

(1)  Than  inn  of  court, 

1.  A  mandamus  will  not  lie  to  admit  to  a 
private  society,  as  to  the  benchers  of  an  inn 
of  court    1  Mod.  82,  83.  85. 

-2.  A  mandamus  lies  not  for  one  who  has 
studied  the  law  seven  years  to  call  him  to 
the  bar,  for  there  is  no  person  to  whom  the 
writ  can  be  directed.  Thwnsend's  case,  T. 
Raym.  69. 

(m)  7h  admit  to  a  freedom, 

1«  A  mandamus  lies  to  a  mayor  to  admit 
one  tb  his  freedom  who  has  served  an  ap- 
prenticeship. Rex  T.  Mayor  of  Lincoln,  5 
Mod.  402.  1  Lev.  91.  1  Sid.  107.  Rex  v. 
Selbye,  2  Show.  154.  Thwnsend's  ease,  T. 
Raym.  69. 

2.  If,  on  such  mandamus,  it  be  returned; 
that  he  obliged  himself  by  his  indenture  of 
apprenticeship  not  to  contract  matrimony 
during  his  apprenticeship,  and  that  he  with- 
in the  first  two  years  did  marry,  this  is  only 
a  breach  of  covenant,  but  not  any  cause  to 
bar  him  of  his  freedom.  Thwnsend^s  case, 
T.  Raym.  92. 

3.  By  the  12  Geo.  3.  c.  21.,  where  any  per- 
son entitled  to  his  freedom  shall 

apply*  to  the  mayor,  &«.  to  be  ad-  [  *034  ] 
mitted,  giving  notice  and  speci- 
fying the  nature  of  his  claim,  and  the  mayor, 
&,c.  shall  not  admit  him  within  a  month  af- 
terwards, a  mandamus  shall  go,  and  if  the 
person  be  admitted,  the  mayor,  &o.  shall 
pay  costs.    Rex  v.  Selbye,  2  Show.  154  noltr. 

4.  Otherwise,  before  this  act  Semb,  4 
Mod.  235  notis. 

5.  A  tavemer,  having  been  choeen  into 
the  livery  of  the  company  of  vintners,  had  a 
mandamus  directed  to  the  master,  wardens, 
and  assistants  of  the  said  company,  to  ad- 
mit him  to  be  a  liveryman  according  to  the 
said  election.  Taverner^s  case,  T.  Raym. 
446,  447. 

-6.  A  mandamus  to  the  inquiry  jury  of 
CUthero,  to  present  one  to  be  a  freeman,  was 
refused.    Anon.  Comb.  239. 

(n)  To  eUct  officers, 

1.  An  application  may  be  grounded  on 
stat.  11  Geo.  1.  c  4.,  for  a  mandamus  to  pro« 
ceed  to  an  election  of  a  mayor.  Rex  v.  7%e 
Corporation  of  Oxford,  C.  T.  Hardw.  178. 

2.  A  mandamus  for  electing  an  officer 
may  be  awarded  upon  the  11  Geo.  1.  c.  4^ 
although  there  has  been  an  election  defaeto^ 
Rex  V.  Jfeufshan%,  Say.  212. 

3.  A  mandamus  lies  to  a  corporation  to 
choose  officers.    5  Mod.  275. 

4.  Granted  to  elect  offioen  who  are  iie« 
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coofUtuont  parts  of  the  corpontion, 
though  not  the  head  of  it,  where  there  were 
WTOi^iil  officers  in  posMssion.  The  case  of 
Corporation  ifStarbortnigh^  Stra.  1180. 

5.  A  mandamos  may  be  granted  to  ;o  to 
an  election,  thoa|f h  there  is  a  mayor  defaeto^ 
if  he  have  no  eoloor  of  right.  Case  of  Bo- 
rosgh  of  Bomny,  Stra.  1003. 

6.  Granted  to  go  to  an  Section,  notwith- 
standing an  election  defaeio,  which  there  was 
good  reason  to  think  void.  Case  of  Aber- 
9t<inlA,2Stnull57. 

7.  A  mandamus  may  be  granted  to  the 
court  of  aldermen,  if,  upon  a  false  retam  of 
persons  not  chosen  by  the  wardmote,  they 
lefoss  to  do  justice  to  the  parties  injured  af- 
ter complaint  made.  Reg.  y.  HuUheotet  10 
Mod.  59. 

8.  A  second  mandamos  for  electing  an  of- 
ficer was  refused.  Rex  ▼.  Corporation  of 
Searborou^  Say.  105. ;  but  in  another  case, 
it  appeariqg  tliat  there  had  been  delay  in 
proceedii^  on  the  first  mandamus,  a  second 
wss  awarded.  Rex  ▼.  Corporation  of  Ha- 
tkmerc  Say.  106. 

9.  A  peremptory  mandamus  will  lie  on 
a  reversal  of  a  judgment  for  the  defendant 
Fori  ▼.  FrsioK,  Stra.  697. 

10.  A  peremptory  mandamus  may  be 
awarded  in  the  first  instance  for  electing  an 
olfioar.  Rex  v.  Borough  of  Ueyden%  Say. 
208. 

11.  A  mandamus  lies  to  commissioners  of 
the  isnd-tax,  commanding  them  to  elect  a 
clerk.  Rex  t.  The  Surrey  Juetieet^  2  Show. 
74  notit. 

12.  To  call  a  vestry  for  the  election  of 
churchwardens,  was  refused.  Anon,  Stra. 
686. 

(o)  7>  admii  and  owear  m,  or  restore,  to  an 

office: — 
1.  When  grantable. 
1.  A  mandamus  lies  to  swear  one  into  the 
sfiioe  of  mayor.    Rex  ▼.  Stephens^  T.  Raym. 

1  It  liei  (on  11  Geo.  1.  c.  4)  to  a  stew- 
ard, to  hold  a  court-leet,  and  charge  and 
swsu  a  juy  to  present  a  partici)lar  person 
elected  auLjor,  upon  an  affidavit  of  his  elec- 
tion.   i2esv.  Wttftf,  Andr.  279.    7  Mod  261. 

ac. 

&  A  mandamus  lies  to  restore  a  man  to 

<hs  place  of  alderman.    Bagg  v. ,  1  Ro. 

173.   Palm.  453. 

4.  So,  to  restore  the  sword-bearer  of  a  cor- 
PMition.    Roe*M  case.  Comb.  145. 

&  To  restore  a  man  to  be  a  burgess  of  a 
corporation.    Rex  ▼.  fTiUon^  5Mod.  256. 

&  A  citixen  of  London  was  dtsfVanchised 
for  rofosing  to  stand  to  the  award  of  two  of 
the  aldermen  in  a  cause  of  his  in  B.  R.,  and 
a  maadamos  was  granted  to  restore  him.  3 
I>y.  333.  pL  2a 

7.  A  mandamus  was  granted  to  restore  a 
common-councilman  of  Chester,  dtc  Bret 
mi  JohnaonU  case.  Comb.  214. 


8  So,  to  restore  a  clerk  of  the  company  of 
masons.    Stamp^s  case,  Comb.  348. 

9.  A  mandamus  lies  to  sweat  in  a  pereon 
to  the  office  of  judge  of  the  sheriff*s  court  in 
the  city  of  London.  7%onipfon  v.  Goo4r^- 
low,  2  Show.  173. 

10.*  Lies  to  admit  or  restore 
one  to  the  stewardship  of  a  court,  [  *IKI5  ] 
leet  or  court-baron.    Stamp*»  case. 
T.  Raym.  12. 2  Lev.  18. 

11.  It  lies  for  an  attorney.  HuroCo  case, 
1  Lev.  75.     LegKe  case,  3  Mod.  333. 

12.  A  mandamus  will  lie  to  restore  an  at- 
torney in  an  inferior  court,  for  the  office  of 
attorney  is  necessary  to  the  administration 
of  justiou,  and  is  of  a  public  concern.  WAtfe's 
case,  6  Mod.  18. 

13.  So,  to  restore  a  schoolmaster.  Par- 
Hnoon*»  case.  Comb.  144 

14.  It  lies  for  a  sexton.  Rex  v.  Church- 
VMrden  of  Kingoale,  2  Lev.  18.  T.  Raym.  211. 

15.  So,  to  restore  a  clerk  of  the  peace. 
Rex  V.  Oio«n,  Comb.  317. 

16.  A  mandamos  lies  to  the  eeckniastical 
officer,  to  swear  in  a  church-warden.  Rex 
V.  Dr,  Henchman,  C.  T.  Hardw.  130.  5  Mod. 
325.    March.  L    Comb.  417.    6  Mod.  89. 

17.  So,  to  swear  a  town^lerk  into  his  of- 
fice.   Comb.  245.  418.    5  Mod.  31  a 

18.  A^mandamuB  was  granted  to  the  dean 
and  chapter  of  Westmiaster  to  admit  ono  to 
the  office  of  bailiff.  Knipe  v.  Edwiny  4  Mod 
281.  Rex  V.  Dean  and  (Jhapter  ef  Weetmin- 
Mter,  Comb.  244. 

19.  So,  to  restore  the  register  of  a  bishop^s 
court.    Anon.  Comb.  264. 

20.  It  lies  to  swear  in  or  restore  a  parish 
clerk.    Comb.  105,  106. 144. 

21.  A  mandamus  was  granted  to  swear  a 
parish  clerk,  who  had  continued  two  or  three 
years  in  quiet  posaession  without  being  eworn, 
and  whom  the  new  parson  would  have  put 
out  without  cause.    March,  101.  pi.  174. 

22.  It  lies  to  admit  a  chaplain  where  there 
is  no  visitor.  Rex  v.  Bishop  of  Chester,  2 
Stra.  797. 

23.  It  lies  to  admit  a  deputy  into  an  office, 
where  the  office  mav  be  executed  by  deputy. 
Rex  V.  Clapham,  1  Vent.  111. 

24.  A  principal  may  have  a  mandamus  to 
admit  a  deputy.  Rex  v.  Ward,  Stra.  895. 
Barnard.  252.  294. 

2.  When  not  grantable. 

1.  All  mandamuses  are  either  to  admit 
persons  into  their  offices,  if  refused,  or  to  re- 
store them,  when  turned  out ;  and  therefore, 
in  the  case  of  an  election,  a  mandamus  will 
not  be  granted  to  the  returning  officer  to 
make  a  new  return.  Reg.  v.  Heatheote,  10 
Mod.  48.  54. 

2.  It  will  not  lie  to  restore  an  alderman 
who  is  poor.  Rex  v.  Biayor  of  Andover,  3 
Salk.229. 

3.  Nor  to  restore  an  alderman  who  has  ab- 
sented himself  from  the  corporation.  Rex  v. 
Mayor  of  Exeter,  Comb.  197. 
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4.  A  muidaraiifl  will  not  lie  to  rwtoie  « 
penon  to  the  place  of  clerk  of  a  compeny  in 
a  oorporatioo,  althoagh  it  be  an  office  insti- 
tated  by  the  charter,  for  it  ie  of  a  priTate  na- 
ture; and  althooffh  the  derk  baa  a  freehold 
in  such  office,  the  person  may  have  an  aa- 
size,  or  action  on  the  caie.  R»»  ▼.  WkUe^ 
6  Mod.  18.    3  Salk.  332.  S.  C. 

5.  Not  for  restoring  a  water-bailiff  of  the 
river -Severn.    Anon.    Comb.  347. 

6.  A  mandamus  will  not  lie  to  **  the  gun- 
maker's  company*'  to  restore  a  member  to 
the  office  of  **  approver  of  runs."  Vaughan 
V.  Chmmaker'B  uin^ny^  6  Mod.  QSU 

7.  It  lies  not  fbr  a  town-clerk  elected  du. 
ffvnte  heneplaeUu.  1  Lev.  1&.  1  Vent  77. 
8S.    Dighion:9  case,  T.  Raym.  188. 

8.  It  will  not  lie  to  swear  in  or  restore  a 
steward  of  a  court  baran.  3  Mod.  334  Aatm, 
Oomb.  127.  Anon.  12  Mod.  666.  [Sed  Me 
MUe,  div.  (o)  1.  pi.  10.  p.  924.1 

9.  A  mandamus  does  not  lie  to  restore  a 
proctor  at  Doctors'  Commons.  Rex  v.  Oxen- 
den,  1  Show.  217.  263.  Hdt,  435.  3  Salk. 
230S.C.  12exT.£ev^3Mod.  332.  1  Show. 
261.    3  Lev.  309.    Garth.  160.  8.  a 

10.  Nor  to  restore  the  clerk  of  a  dean  and 
chapter,    ilnon.    Comb.  133. 

11.  No  mandamus  lies  lor  a  register,  ex- 
cept he  has  ecclesiastical  jurisdiction;  fbr  he 
has  another  remedy.  Comb.  133»  Bailaard 
▼.  Oerrard,  12  Mod.  609. 

12.  Nor  a  deputy  register,  fbr  it  is  only  an 
office  at  wilL    Rex  v.  IrIZ,  1  Show.  253. 

13.  It  does  not  lie  fiir  a  feifew  of  the  col- 
leffo  of  physicians,  nor  a  fellow  cMf  any  college 
where  a  special,  visitor  is  appointed.  Wvi- 
dringUnCt  case,  1  Lev.  23.  65.    2  Show.  178. 

14.*  A  mandamus  does  not  lie 
[  *926  ]  to  an  hospital  to  swear  in  a  sur- 
geon,  ilnon.   7  Mod.  118.   Comb* 
41.  S.  C. 

15.  Nor  fbr  any  officer  that  is  not  a  pnUic 
officer,    ilnon.  Comb.  41. 

16.  It  lies  not  to  swear  in  one  who  has  had 
judgment  on  an  information  against  him  fox 
an  usurpation.  Rex  v.  HedU^  I  Stra.  635. 
11  Mod.  390.  S.  a 

17.  Where  it  appears  that  the  right  to  ex- 
ercise a  private  office  is  already  toe  subject 
of  a  suit  in  equity  between  the  parties,  the 
court  will  not  interfere  by  mandunus.  Rex 
V.  WheeUr,  C.  T.  Hardw.  99. 

18.  It  lies  not  fi>r  an  officer  who  is  only 
suspended.  Rex  v.  Approved  men  of  Ouilford, 
1  Lev.  162.  1  Keb.  868. 

(p)  To  compel  admiooion  io  a  copyhoid. 
A  surrenderee  may  compel  the  lord  to  ad- 
mit by  mandamus.    Broion  v.  Dyer.  11  Mod. 
73. 

(q)  7b  instal  inta  a  prebend. 

A  mandamus  lies  to  instal  a  person  into  a 
prebend.  Rex  v.  Bishop  ofSaliolmry,  Andr. 
20. 

(r)  In  the  ease  of  a  diieeniing  mtmeter. 

1.  A  mandamus  will  not  lie  to  juatioes  of 


the  peace,  enmmanding  them  to  snfiar  a  die- 
senting  minister  qoieUy  to  preach  in  a  par- 
ticular meeting4KNise.  Peato  case,  6  Mod. 
229. 

2.  But  a  mandamos  lies  te  justices  of  the 
peace  to  admit  a  dissenting  minister  to  talw 
the  oath  of  allegiance,  and  subscribe  the  de- 
cUration  acoormng  to  the  toleration  aot«  :in 
order  to  qualify  him  to  preach.  PooiCo  case, 
6  Mod.  310. 

(s)  TbeempeltAegnmf  f/proftafeorcifaRfRte. 

(ration; — 
1.  When  grantable. 

1.  A  mandamus  lies  to  prove  a  will  where 
it  is  not  disputed ;  or,  if  Uiere  is  no  will,  to 
grant  administration.  Qrom  t.  TeneA,  Comh. 
454. 

2.  It  was  granted  to  admit  en  exeentor  to 
prove  a  will,  who  was  in  poor  drcomstanoee. 
Rex  V.  Rakneo^  Holt,  810. 

3.  A  mandamus  lies  to  the  judge  of  the 
prerogative  court  to  commsnd  lum  to  prove  a 
will,  the  will  being  not  then  oontroverled ; 
but  the  suggestion  fbr  the  mandan)ue  was 
brought  into  court,  and  read,  before  the 
mandamus  granted.  DwMn  ▼.  Jfiin,  T. 
Raym.  235, 236. 

4.  So  it  lies  to  the  spiritual  eoort  to  declare 
a  will  proved  por  lettee.    Anon.    Comb.  289. 

5.  A  mandamus  lies  to  the  spiritual  court 
to  grsnt  administration,  ^non.  5  Mod. 
374.    Offley  v.  Beot,  1  Lev.  187. 

6.  It  lies  to  grant  administration  to  the 
next  of  blood  or  next  of  kin,  but  not  to  a  par« 
ticular  person,  ilnon.  11  Mod.  137.  2  Sid. 
114    Comb.  450. 

7.  A  mandamus  lies  to  |paat  to  the  hus- 
band administration  of  his  wife's  eflbcts, 
though  she  has  made  a  win  of  property  de- 
vised to  her  after  mariage,  with  express 
power  given  by  the  testator  so  to  do  without 
her  husband's  interference.  Rex  v.  BeUea^ 
worth,  7  Mod.  313. 

8.  On  the  widow  reno<mcin|r,  the  spiritual 
court  refUsed  to  grant  administration  to  the 
next  of  kin,  till  the  widow  had  exhibited  an 
inventory;  but  a  mandamus  was  granted  to 
compel  them;  fbr  where  the  widow  renounoes, 
the  next  of  kin  is  entitled  ejr  debUo  juoiitim. 
Rex  y.  Dr.  Betteotoorih,  W.  Kely .  156. 

2.  When  not. 

1.  A  mandamus  does  not  lie  to  the  spiritual 
court  after  administration  granted.  Blodb- 
borough  V.  Davio,  Com.  96. 

2.  It  does  not  lie  to  the  spiritual  court  fbr 
not  delivering  up  a  will  concerning  land. 
Sine's  case,  1  Sid.  443. 

3.  Mandamus  to  gitot  administration  does 
not  lie,  till  the  p&r^  has  applied  fbr  it  in  the 
spiritual  court.  Jfitome's  case,  1  Ld.  Raym. 
363. 

4.  It  lies  not  fbr  an  administrator  dmmnU 
minore  ataie,  either  to  a  particular  person  or 
generaUy.  Smith's  case,  Stra.  892.  Fitag. 
153.    Barnard.  370.  425.    ilnen.  Andr.  24. 

5.  A  mandamus  will  not  lie  to  gfmnt  ad* 
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mimilnitkn  whora  a  win  is  fai  qaestion. 
atnmtdt.BOy,  7  Mod.  143.  €frayr.  Fiiteh, 
Comb.  454. 

8.  Nor  to  the  spiritiiAl  court  to  ^ant  ad- 
mtniirrgtion  to  the  lendnary  legatee  on  the 
•ncatart  Tenoanciiig.  JZex  t.  BetUnoorth^ 
W.  Kelj.  139. 

7.*  Nor  torrent adminiatration 

[  *937  ]  a  particular    person.      Anon,   7 
Mod.  140. 

8.  Nor  for  enforcing  the  spiritaal  ooort  to 
frant  adminietration  according  to  their  sen- 
tence,   ^nen.  Comb.  158. 

(t)  ToiuenMe. 

The  eoart  will  not  award  a  mandamns  to 
iostioes  of  the  peace  for  licensing  1  a  public- 
boase.  JUx  t.  Juitieea  of  JfoUingham^  Say. 
217.    GOe'f  case,  2  Stra.  881. 

(a)  7b  uypoini  onferottttt 

A  mandamns  was  awarded  to  jastices  of 
the  peace  for  appointing  overseers -of  the 
poor.    Rex  r.  /fieMas,  Say.  330. 

(f)  7b  aiofte,  or  sign^  Sfc,,  a  raie. 

1.  A  mandamus  lies  to  parish  officers,  &o. 
to  maJie  poor's  rates.    Comb.  420.  422. 

2.  It  wiH  be  awarded  in  the  first  instance 
to  justices  of  the  peace,  to  allow  and  sign  a 
poor-rate,  /{ear t. /^isAcr, Say.  160.  Brtt- 
te  F.  GOt,  5  Mod.  275.    Comb.  47a 

3.  A  mandamoe  lies  to  the  only  resident 
justice  of  the  quorum  to  sign  a  poor's  rate. 
Rtt  T.  The  Mttior  of  WontMUr^  C.  T.  Hard  w. 

isa 

4  But  it  lies  not  to  make  an  equal  poor's 
rate,  where  a  rate  is  in  being,  though  une- 
qnal  Rex  t.  CImrekwardeno  (f  Freohford^ 
AAdr.21 

5.  But  in  each  case,  if  an  appeal  be  made, 
lad  the  sessions  refase  it,  they  may  be  com- 
pelled by  mandamus  to  proceed  thereon.  S. 
aAwb.25. 

€L  Nor  to  insert  particular  persons  in  a 
foor*srate.  Rex  y.  Churdaoardeno  of  Weob- 
(^28tia.l259. 

7.  Nor  to  make  a  rate  to  reimburse  the 
eapense  of  defending  an  indictment  Anon, 
8tra.ei. 

8.  Nor  to  compel  now  churchwardens  to 
■ake  a  late  to  reimburse  the  old  ones.  8 
Mod.  339.  Rex  ▼.  InhabUanU  of  LiUUpori^ 
38alk.232.    6  Mod.  97. 

9.  But  if  an  overseer  adTanee  his  own  mo- 
ney fsr  the  poor  of  the  parish,  he  may,  dur- 
iag  his  Gootinuance  in  office,  get  a  rate  for 
Ike  relief  of  the  poor,  and  reimburse  himself 
out  of  the  monies  arising  from  it;  and  a 
■andamos  will  lie  to  compel  the  justices  to 
■gn  and  allow  such  a  rate.  Rex  v.  LUile- 
ftrt  Pmnoh,  6  Mod.  97. 

(w)  7b  inqttire  of  a  Jbreible  entry, 
L  A  mandamus  lies  to  compel  justices  of 
the  peace  to  make  inquiry  of  the  fact  of 
finable  entry.    Anon.  6  Mod.  138. 

2.  A  mandamus  was  granted  jointly  and 
•reially  to  aD  the  justices  of  a  town  to  in- 
feite  of  a  forcible  entry,  on  proof  having 
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been  made  that  they  had  all  refosed  to  take 
any  inquisition  on  the  subject.  Cafyr,  Har^ 
d^,  6  Mod.  164    Holt,  407.  S.  C. 
(x)  7b  abate  a  nuimnee, 
A  mandamus  mar  be  granted  to  abate  a 
nuisance.    4  Mod.  237. 

(y)  7b  aSMSs  dsfmi^ef. 
Where  a  jury  trying  traverses  under  sta- 
tute 9  Anne,  c.  30.,  omits  to  find  damages, 
the  court  will  not  direct  a  writ  of  inquiry  for 
the  purpose  of  assessing  them.  Kinaston  t. 
Corporation  ofShrewebury^C.  T.  Hardw.  29i. 
(z)  7b  deliver  up  publie  writinge,  Sfe, 

1.  A  mandamus  lies  to  compel  the  delivery 
of  records  (which  concern  the  public  admi- 
nistration of  justice)  to  a  new  officer.  Rex 
V.  Sheril^and  Tmcn-CUrk  of  Jfottinghanij  I 
Sid.  31. 

2.  But  a  mandamns  to  the  old  church- 
wardens, to  deliver  up  the  parish-books,  &c. 
was  denied.    Rex  v.  Street,  8  Mod.  98, 99. 

3.  A  mandamus  lies  to  restore  the  ensigns 
of  mayoralty  to  a  succeeding  mayor,  with- 
out saying  vel  eauBum  nobio  eigni/ieetie.  Rex 
T.  Owen,  5  Mod.  314. 

II.  Rkuitivk  to  thx  mkahb  of  obtaining  ths 

warr. 

1.  On  motion  for  a  mandamns  to  restore 
one  to  an  office,  no  affidavit  that  he  once  en- 
joyed it  is  necessary,  as  that  fact  may  be 
stated  in  the  return.*  Rex  v.  7%e  Company 
^  Cutlers^  C.  T.  Hardw.  129. 

2.  To  obtain  a  rule  to  return  a  mandamus, 
there  must  be  an  affidavit  of  service.  Da- 
eoota  V.  Rtutian  Company^  2  Stra.  7B3. 

3.  But  though  the  case  is  not  within  the 
mandamns  act,  you  may  have  such  a  rule, 
and  are  not  driven  to  an  aUae  and  plurieo. 
Id.  ibid. 

4.*^  A  want  of  notice  is  cured  by  [  *928  ] 
appearance.  RexY.BaUiffsoflpo- 
wieh.  Holt,  444. 

5.  On  an  application  to  the  court  for  a 
mandamus  to  admit  a  person  to  a  fellowship 
of  All  Souls,  in  right  of  his  relationship  to 
the  founder,  the  statutes,  or  sworn  copies  of 
them,  must  be  produced.  Rex  v.  Arehbiohop 
ef  Canterbury,  7  Mod.  220. 

6.  On  a  mandamus  to  proceed  to  the  elec- 
tion of  an  alderman,  the  court  will  not  give 
any  directions  (respecting  the  time  of  elec- 
tion. Rex  V.  Mayor  of  EverBham^  7  Mod. 
166. 

III.  Relativk  to  the  form  of  the  writ. 

1.  No  precise  form  is  necessary  in  a  man- 
damus.   Say.  37. 

S.  A  mandamus  may  be  directed  to  mem- 
bers of  a  corporation  by  their  names  of 
office.  Rex  v.  Mayor  of  Abingdon,  1  Ld. 
Raym.  560. 

3.  It  must  be  directed  to  a  corporation  by 
its  proper  name.   Rex  v.  Tbyfor,  3  Salk.  230. 

4.  A  mandamus  to  one,  to  command  an- 
other to  do  the  act,  is  ill.  Reg,  v.  Mayor,  Sfc, 
y  Der^,  Salk.  436.    Fufe  lb.  701. 
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5.  A  mandamus  to  admit  an  appeal  from  I 
a  conviction  of  corporation  jastices  on  the 
22  Car.  2.  c.  l.,8hoald  be  directed  to  the  ses- 
sion of  the  town,  and  not  to  the  session  of 
the  county.  Rex  v.  Mayor  of  SoitihmoUon^  2 
Show.  312. 

6.  A  mandamas  to  restore  mast  be  direct- 
ed  only  to  the  body  that  had  power  to  re- 
move.   Pees  V.  Mayor  of  Leedt^  Stra.  640. 

7.  But  where  the  power  is  in  the  mayor, 
aldermen,  el  oi'  dt  eommuni  eonciUo^  if  the 
writ  be  directed  to  the  mayor,  aldermen,  and 
common-council,  it  is  well  enough.  S.  C. 
Stra.  640. 

8.  The  writ  should  not  be  tested  before  it 
is  granted,  but  the  idUu  and  pluries  may  be 
returnable  immediately,    ^non.  Salk.  434 

9.  There  should  be  fourteen  days  between 
the  teste  and  return,  if  above  forty  miles 
from  London,  and  eight  days  if  under.  Arum. 
Salk.  434.     Id.  note.  Stra.  407. 

10.  An  aliat  mandamus  taay  be  made  re- 
turnable immediately,  and  for  a  contempt 
thereon,  the  court  will  grant  an  attachment, 
or  they  may  make  the  first  writ  returnable 
de  die  in  diem^  or  with  a  short  return,  as  a 
week,  and  an  alias  in  four  days  after,  and  a 
pluriet  with  the  like  short  return.  Rex  v. 
Mayor  of  Thetford,  6  Mod.  25. 

11.  A  mandamus  dated  the  13th  of  June, 
commanding  justices  to  appoint  overseers, 
is  good,  although,  by  43  Eliz.  c.  2.,  they  are 
to  be  appointed  within  a  month  afler  Easter, 
and  Easter  day  in  that  year  was  on  the  22nd 
of  April.    Rex  v.  Sparrow,  7  Mod.  393. 

12.  If  a  mandamus  to  the  spiritual  court 
to  grant  a  probate  state,  that  the  testator  had 
bona  notabUia  in  divers  dioceses,  it  need  not 
state  them  to  be  in  that  province  over  which 
the  court  has  jurisdiction,  especially  if  the 
judge  has  once  acted.  RjUf  y.  Betietworlh, 
Stra.  858. 

13.  The  writ  need  not  aver  that  it  is  the 
person's  duty,  to  whom  it  is  directed,  to  ad- 
mit and  swear  him.  Rex  v.  iVard^  Stra.  895. 

14  A  mandamus  setting  out  the  year  in 
figures,  is  good.    11  Mod.  255. 

15.  To  admit  a  freeman  should  be  ad  pri' 
vilegium^  not  ad  locum  ti  qffieium.  Rex  v. 
Morris^  1  Ld.  Raym.  338. 

16.  A  mandamus  to  swear  one  who  was 
elected  to  be  one  of  the  eight  men  of  Ash- 
borne  court,  was  refused  for  uncertainty ;  for 
it  ought  to  be  specially  stated  what  the  office 
is.    .^non.  2  Mod.  316. 

17.  A  mandamus  to  choose  and  swear  a 
mayor,  shall  be  taken  redendo  iinguia  singw 
H$.    Rexy.  Tregony,  8  Mod.  111. 

18.  It  is  not  necessary  to  set  out  particu- 
larly in  a  mandamus  for  electing  an  officer 
of  a  corporation,  the  right  of  the  corpora- 
tion  to  have  such  officer.  Rex  v.  Corpora- 
tion of  XolUngham^  Say.  37. 

19.  To  obtain  a  mandamus  to  admit,  the 
party  ought  to  suggest  whatever  is  necessary 
to  entitle  him  to  bo  admitted ;  and  if  that  be 


not  done,  or  if  it  be  done,  and  the  fact  is 
false,  that  will  be  a  good  matter  to  retnm. 
Peat'*9  case,  6  Mod.  310. 

20.  Where  a  mandamus  snggests  that  A 
served  his  apprenticeship  with  B,  **  being  a 
freeman  of  C,  and  having  lived  during  his 
apprenticeship  in  C,*'  this  is  a  suf- 
ficient averment  that  B  continued*  [  *939  ] 
a  freeman  during  the  apprentice- 
ship.   Rex  ▼.  Whisken^  Andr.  1. 

21.  And  if  ill,  the  writ  would  be  cored 
by  the  return,  whereby  the  fact  is  admitted. 
Id.  ibid. 

IV.    RXL4TXVB    TO  TH«  A.IIXIIDIIXNT  OV    THX 

WRIT, 

A  mandamus  may  be  amended  before  a 
return  made.    Rex  ▼.  CUiheroe^  6  Mod.  133. 

y.  Wbbn   ONI  warr   is  surnciEirr,  and 

WHEN  NOT. 

1.  Two  persons,  claiming  in  different 
rights,  cannot  be  joined  in  the  same  manda- 
mus. Rex  V.  Mayor  of  Kingeton-^pon-HuU^ 
11  Mod.  382.    1  Stra.  578.  S.  C. 

2.  A  writ  of  mandamus  to  restore  nine 
persons  to  be  common-conncilmcn,  is  not 
good,  for  each  ought  to  have  a  separate 
wriU  Rex  v.  Ciiy  of  Chefier,  5  Mod.  11.  3 
Salk.  23a  Holt,  438.  444.  Rex  y.  Andover^ 
Salk.  433. 436, 437.  12  Mod.  332.  8  Mod. 
209. 

3.  Churchwardens  may  join.  Rex  ▼• 
TwUly,  Holt,  442. 

VI.  Wben  the  warr  mat  bi  qjjasbxd  oa 

snncKSXDXD. 

1.  Where  it  is  suggested  on  the  face  of  a 
writ  of  mandamus,  directed  to  an  inferior 
officer  of  a  college,  that  such  college  is  sub- 
ject to  the  power  of  a  visitor,  the  writ  is 
felo  de  M,  and  will  be  quashed ;  for  where 

there  is  a  visitor,  the  court  has  no  power ; 
and  it  is  the  same,  whether  the  king  or  a  pri- 
vate individual  be  the  visitor.  />r.  WaUter'^9 
case,C.  T.  Hardw.  212. 

2.  It  will  be  quashed  if  there  ought  to 
have  been  several  writs.  Rex  v.  JMotyer,  Sfc, 
of  ChiBltr^  Comb.  307,  308. 

3.  The  court  will  not  supersede  a  manda- 
mus to  compel  probate,  if  it  issued  before 
the  will  was  litigated.  Rex  v.  Belietworih^t 
7  Mod.  219. 

4  If  a  mandamus  be  granted  to  the  mas- 
ter of  a  college  to  admit  a  fellow,  the  court 
will  not  supersede  the  writ  on  an  affidavit 
by  the  master  that  there  is  a  visitor,  but  he 
must  return  that  fact  to  the  writ ;  and  on 
such  return,  the  writ  will  be  superseded. 
Rex  v.  Wkaley^  7  Mod.  308,  309.  n. 

5.  A  mandamus  to  elect  directed  to  those 
who  have,  and  those  who  had,  no  right,  was 
superseded.  Rex  v.  Mayor  of  Warwick^ 
Stra.  55. 

6.  If  not  made  out  according  to  the  rule, 
it  will  be  superseded.  Rjuc  v.  WUdman,  2 
Stra.  880. 
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7.  It  iviU  not  be  mipeneded  on  aAdaTiti 
without  a  raiorn.     Stra.  1139. 

8.  On  a  mandamus  retained,  canie  may 
lie  diown,  though  the  writ  does  not  con- 
dode  pei  ctnuam  nobia  Mtgnifieu.    Rex  t. 
Owca,  Comb.  399. 

YIL  To  WHOM  THE  warr  should  bk  dkli- 

▼zasD. 

1.  On  a  mandamus  being  granted  to  a 
corporation  to  elect  a  town-clerk,  the  writ 
ought  to  be  delivered  to  the  mayor.  Rex 
▼.  Ch^nnan^  6  Mod.  152. 

2.  A  mandamus  most  be  doliyered  to  him 
who  is  to  make  the  return.  Rex  t.  Mayor 
^  Exeia-^  12  Mod.  251. 

Vm.  RxLanrc  to  asTURNB  to  tbi  wuts; — 

(a)  What  are  good, 

1.  The  ez-bailiff  of  a  town  can  make  a 
ffeinm  to  a  mandamns.  Rex  v.  ClUheroe^  6 
Mod.  133. 

%  ¥niefo  the  mandamns  is  directed  to 
the  nayor,  bailifi,  ftc  the  mayor  alone 
may  make  (he  return,  and  the  others  cannot 
dimrow  iL  Rex  v.  Mayor  of  Ahmgdon^ 
Garth.  499.  Salk.  431.  S.  C.  3  Salk.  701. 
8km.  368. 

3w  But  the  nayor  is  punishable  if  he  does 
it  against  the  consent  of  the  majority.  S. 
C.  Salk.  431, 432L 

4.  A  return  to  a  mandamus  is  good, 
thongih  there  be  neither  the  hand  of  the 
mayor  or  seal  of  the  corporation  to  it.  Rex 
▼.  Mayor  of  Exeter^  13  Mod.  126.  Rex  ▼. 
SL  Jokm'e  ColUge,  Skin.  368. 

5.  '^XomfwU  eUeiuM'*  is  a  good  return  to 
a  mandammi.  Rex  ▼.  Cbfpora/ton  of  Com' 
waff,  11  Mod.  174.  Rex  ▼.  Tunity^  7  Mod. 
33.    Atg.  ▼.  Aldborough^  10  Mod.  101. 

5.  '^J^on  debiio  mode  eUetue  et  prafeetuo 
•d  ffbnon,"  held  good,  though  not  posittTe- 
ly  lUted  ^mnfuU  eUetuo^^  where  the  writ 
aihgas  he  was  duly  elected.  RexT,  Jfewion^ 
flkow.25S.  Rex  v.  Lambert,  It  Mod.  2, 3. 
Ass  V.  Sherif  <f  ^<^*«  ^  Show.  154. 

7.*  It  is  a  good  return  to  a 
[  ^930  ]  mandamus  for  electing  an  officer, 
that  a  person  has  been  duly  elect- 
ed.   JBtt  F.  H^iStams,  Say.  140. 

&  J^onfitU  amotuaper  not,  was  adjudged 
a  good  return.  Rex  ▼.  Mayor  of  Colcheeiery 
cited,  1  Sid.  210. 

9.  To  a  mandamns  to  restore,  it  may  be 
tetoraed  that  the  complainant  has  resigned. 
1  Sid.  14.  Rex  ▼.  .Afatyor  of  IStpeon,  Salk. 
433.    1  Ld.  Raym.  564. 

iOi  A  good  reason  for  not  restoring,  mast 
be  a  good  reason  of  removal.  Reg.  v.  Cor- 
poration of  Buckingham,  10  Mod.  174. 

11.  SsTcral  matters  may  be  returned  on 
the  ame  writ,  but  they  must  be  consiitent 
JZtf  .  T.  Mayor,  ^.  ^  IfortMi^  2  Salk.  436. 

&  A  return  is  good,  if  it  pursues  the 
■ngfestion  of  the  court.  Rex  ▼.  Sir  W, 
Pmr^  2  Stra.  1335. 

13.  A  custom  to  remoje  od  MkHibiem  is 


good,  but  that  must  be  returned  positievly 
Aex  ▼.  .Mayor  of  Coventry^  2  Salk.  430. 

14.  To  a  mandamus  to  the  chamberlain 
of  London,  to  admit  a  joiner  to  the  fVeedom 
of  the  Merchant  Tailors'  Company  in  Lon. 
don,  he  retomed  a  bye-law,  that  whoever 
exercises  the  trade  of  a  joiner,  shall  take 
his  freedom  in  that  company ;  and  held  welL 
Rex  V.  Ludlam,  8  Mod.  267, 268. 

15.  In  a  retam  to  a  mandamus  of  a  cus- 
tom in  London  to  hold  courts  for  the  admis. 
sion  of  freemen,  the  place  of  holding  them 
is  sufficiently  stated,  if  it  be  averred  to  be 
held  within  the  city,  and  the  time  when 
held  need  not  be  stated.  Rex  ▼.  Bonoorih, 
2  Stra.  1112. 

16.  Where  a  conviction  disables  a  man 
from  holding  an  office,  a  return  to  a  man- 
damus of  the  cause,  without  stating  the 
conviction,  is  good.  Anon*  2  Show.  183, 184. 

17.  Where  the  return  was,  that  they  were 
a  corporation  such  a  year,  and  long  before, 
an  exception  taken  because  they  did  not 
entitle  themselves  by  prescription,  was  over- 
ruled,  and  held  to  be  matter  of  surplusage. 
Reg,  V.  Corporation  (f  Durham,  10  Mod.  146, 
147. 

18.  It  is  a  good  return  to  a  mandamus  to 
swear  a  person  in  a  common-councilman, 
that  he  had  not  taken  the  oaths  pursuant  to 
23  Car.  2.    Rex  v.  Love,  12  Mod.  601. 

19.  A  return  to  a  mandamus  to  restore  A 
to  his  place  of  alderman  was,  that  he  had 
removed  out  of  the  city,  and,  although  sum- 
moned to  attend,  he  did  not;  held  good. 
Rex  V.  Glide,  12  Mod.  27,  28. 

30.  Want  of  summons  is  no  objection  to 
removal,  if  the  party  appeared  and  was 
heard.  Rex  v.  Mayor,  ice.  of  WiUon,  Salk. 
428.435. 

21.  Where  to  a  mandamus  for  restoring 
one  to  the  place  of  coroner,  a  return  that 
he  was  elected  29th  August,  **  and  was  nei- 
ther  then  nor  since,  nor  is  he  yet  admitted,** 
is  a  good  traverse  of  the  admission.  Rex  v. 
Mayor  and  Aldermen  of  King* $  Lynn,  Andr. 
105. 

22.  To  a  mandamus  to  restore  to  the  of- 
fice of  town-clerk,  it  is  a  good  return  that 
the  mayor  for  the  time  being  elects  a  new 
one.    Rex  v.  Compton,  1  Sid.  14, 15. 

23.  A  return  that  the  officer  was  ^*at 
will,'*  and  that  they  have  removed  him, 
without  showing  why,  is  sufficient.  Rex  v. 
Parish  of  Thame,  in  Oxford,  Stra.  115.  Rex 
V.  Mayor  of  Candrridge,  2  Show.  70. 

24.  Commissioners  of  sewers  return  to  a 
mandamus  to  make  a  rate,  that  they  could 
not  do  it  propter  brevitatem  temporit,  before 
the  expiration  of  their  commission ;  it  is  a 
good  return.  Rex  v.  Commiosionert  ofSewen 
of  Tendnng,  2  Ld.  Raym.  1479. 

25.  To  a  mandamus  for  granting  probate, 
it  is  a  good  return  that  a  suit  is  pending 
touching  the  validity  of  the  will.  Rex  ?• 
Betteoworih,  Andr.  366, 
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(h)  Whai  are  not  good  rUwmo, 

1.  The  returni  to  a  maodamui  ought  to 
be  cortain,  and  not  by  implication,  because 
the  party  ousted  has  not  liberty  to  reply  to 
them.  Manaton*o  case,  T.  Rayra.  365.  Rex 
▼.  Mayor,  ^e.  oT  Doneaster^  Say.  39.  175. 
Glide'o  case,  4  Mod.  34.  Rex  t.  Mayor  <f 
Mingion,  2  Salk.  432.  12  Mod.  401.  Holt, 
436.  441. 

2.  But  certainty  to  a  certain  intent  in  ge- 
neral, is  sufficient.    SalJi.  432  notit. 

3.  The  return  ought  to  be  direct,  not  ar- 
gumentative.   Rex  V.  Slephen$,  T.  Jones, 
178.   T.  Raym.  431.   Rex  v.  Mayor  rf  Here- 
ford, 6  Mod.  309. 

4.*  Nothing  is  to  be  intended  in 
[  *93l  ]  a  return  to  a  mandamus.    Rex  ?. 
Evane,  1  Show.  282. 

5.  A  return  that  contains  matters  repug- 
nant and  contradictory  is  bad.  Rex  t.  Mayor 
ofPomfret,  10  Mod.  107. 

6.  ^t  several  causes  of  removal  may  be 
returned,  if  consistent.    S.  C.  10  Mod.  108. 

7.  If  the  causes  returned  are  consistent, 
but  some  only  are  ffood,  and  others  bad,  the 
bad  may  be  ouashed,  and  the  good  trsBd.  Rex 
y.  Mayor  of  Warwick^  Salk.  436. 

8.  It  is  not  a.  good  return  to.  a  mandamus 
for  restorin^r  a  person  to  an  office,  that  he 
was  not  eligible.  Rex  ▼.  Mayor  of  Voneatter, 
Say.  40. 

9.  AVm  fuk  debUo  modo  admitmu,  or  elec- 
ftis,  is  not  a  good  return  to  a  mandamus ;  but 
non  fait  admismo  generally  is.  Hereford*9 
case,  1  Sid.  209.  5  Mod.  11.  10  Mod.  101, 
102. 

10.  Unless  the  writ  suggests  a  debito  modo. 
Reg,  v.  TtnUy  and  Marnot,  Salk.  433,  434.   : 

11.  Where,  to  a  mandamus  for  admitting 
a  freeman,  the  return  admits  the  titlei,  and 
says,  that  there  are  five  court  days  for  such 
admission,  and  that  the  party  had  notice  and 
^  not  appear,  this  is  not  sufficient,  without 
showing  those  to  be  the  only  days.  Rex  v. 
WhUkin,  Andr.  1. 

12.  To  a  mandamus  to  swear  a  church- 
warden, nonfuit  electus  is  not  a  good  return. 
Rex  y.  Hanoood^  8  Mod.  380.  lb.  325.  S.  P. 
Rex  V.  White,  Stra.  894.    Contra,  Stra.  ^5. 

13.  So,  it  cannot  be  returned,  that  they 
were  not  duly  elected,  or  not  fit  persons ;  but 
if  there  is  matter  of  doubt,  a  special  return 
may  be  made.  Rex  y.  Oray,  6  Mod.  89.  Rex 
V.  Rice,  5  Mod.  325. 

14.  An  inhibition  of  the  bishop  is  not  a 
good  return  to  a  mandamus  to  swear  a  church- 
warden.   Rex  V.  Simpson,  1  Stra.  609. 

15.  Where  an  inhibition  is  returned,  in 
such  a  case,  it  must  appear  from  the  return 
that  the  town  is  within  the  diocese  of  the 
bishop  who  inhibits.    S.  C.  Stra.  609. 

16.  A  mandamus  to  swear  two  church- 
wardens ;  a  return,  that  they  were  not  duly 
elected,  without  saying  nee  aliquie,  Eic,  is 
ill.  Reg.  V.  Guise,  2  Ld.  Raym.  1008.  3  Salk. 
102. 


17.  Where  the  return  to  a  mandamus  to 
restore  to  academical  degrees  alleges  a  sus- 
pension or  degradation  of  the  party,  and  does 
not  state  that  he  was  summoned  to  attend 
the  proceedings,  or  made  any  defence  thereto* 
it  is  bad.    &x  v.  University  of  CambridgSt 

1  Stra.  557.    2  Ld.  Raym.  1348.  S.  C. 

18.  A  return  to  a  mandamus  to  elect  a 
town-clerk,  that  the  candidates  had  an  equal 
number  of  votes,  is  bad.  Rex  v.  Chafman,  6 
Mod.  152. 

19.  To  a  mandamus  to  admit  a  town-dark, 
a  return  that  he  is  not  qualified  is  insufficient. 
Rex  y.  Slatford,  5  Mod.  318.  Comb.  419, 4S0. 
S.C. 

20.  To  a  mandamus  to  restore  H  to  the 
office  of  town-dork,  a  return  that  h«  was  an 
officer  annuaOm  eligibUis,  is  ill ;  because  the 
office  of  town-derk,  being  in  the  eye  of  the 
law  an  office  for  lift,  the  contrary  oof^t  Xa 
have  been  shown  upon  the  return,  and  2ioQ|^ 
he  was  anmuatim  eHgibilis,  yet  the  sane  per- 
son would  continue  town-derk  till  another 
was  chosen,  which  did  not  appear  to  have 
been  done.  Reg,  y.  Corporation  ^  Dmkmm^ 
10  Mod.  146. 147. 

21.  In  a  return  to  a  mandamus  to  elect,  if 
the  coj^poration  retara  a  difiEbrent  constitnti^m, 
they  must  deny  the  constitution  recited  ia 
the  writ.  Rjtx  v.  Corporsftoe  i^  Maideu^  m 
£tsex,  1  Ld.  Saym.  481.    Salk.  431.  8.  C. 

22.  In  a  return  to  a  mandamus  that  the 
party  had  not  taken  the  sacrament  within  ^ 
year  before  his  election,  there  ought  to  he  an 
averment  that  he  was  not  elactea  since.  Be9 
v.  Mayor  of  Abingdon,  X  Ld  Raym.  559. 

23.  A  return  to  a  mandamus  to  restore  n 
capital  burgessi "  that  he  wrote  a  libe)  to  one 
of  the  aldermen,  and  thereop^  consented  to 
be  turned  out,**  is  bad,  for  a  commoo.<ennril 
cannot  try  a  libel,  and  e  Testation  by  ppotil 
must  be  certain.   Rex  y.  Lone,  IX  Mod.  37(k 

2  Ld.  Ra^m.  1304.  &  C. 

24  It  IS  not  a  good  return  to  a  mendaaoe 
for  restoring  a  person  to  an  d&oe,  that  he  wea 
moved  fiur  neglecting  the  duty  of  his  office,  it 
being  necessary  to  show  in  sndi 
case  the  particular  intstances*  of  [  *033  ] 
neglect  Rex  y.  Mayor  of  DoneaS' 
ier.  Say.  39. 

25.  To  restore  a  deputy  secretary  of  the 
marches  of  Wales,  a  return  jued  tomoore  6re. 
via  deliberat,  he  was  not  deputy,  is  ilt  Rex 
V.  President  and  CouneU  of  the  Marekeo,  1 
Lev.  306. 

26.  A  mandamus  was  granted  to  restore 
the  recorder  of  Barnstaple,  directed  to  the 
mayor  of  the  corporation,  who  returaed  quod 
non  constat  nobis  that  he  was  ever  elected ; 
the  return  was  adjudged  insufficient,  and 
titution  awarded.    Anon*  T.  Raym.  153. 

27.  A  variance  between  the  writ  and  re- 
turn  in  the  name  of  the  corporation  makes  it 
ilL    R^.^.BaUiffs  of  Ipswich,  8slk.4M. 

28.  To  admit  an  executor  to  the  probate  of 
a  will,  the  return  was  that  she  was  ejcccutfix 
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re  mUU  of  W  K,  who  wu  now 
offanaffOsfaBldlMd.  iZes  ▼.  Aiinef,  3  Balk. 

(c)  Mutputitm  tfckarUn;  when  attawed, 
A  rule  to  inspect  the  charter  in  order  to 

nake  &  letoxn,  will  not  be  granted ;  but  in 

aa  actiaa  ior  a  ftlae  return*  it  will.    ^nim. 

Salk.  430.    See  also  ib^  note  (6),  and  cases 

there  ctteiL 

(d)  Drmwene  qfUerehum, 

1.  By  statute  9  Anne,  the  prosecutor  may 
plead  or  traverse  the  facts  in  the  return  of  a 
mandamos;  and  the  other  party  may  take 
ieeoe  or  demnr.  Rex  v.  THuUy  Chapelt  8 
Mod.  28,^. 

2.  Where,  on  trying  a  traverse  in  a  return, 
no  damages  are  given,  this  cannot  be  sup- 
|ilied  by  writ  of  inquiry.  KunaeUm  ▼.  Cotfo- 
ratisii  efShrewehury^  8tra.l052. 

S.  Ho  exception  can  be  taken  to  the  return, 
where  the  coort  had  no  power  to  grant  the 
wnt.  Bex  v.  AVw  Cettege^  OxfM,  9  Lev. 
14,15. 

(e)  JudgmefU  on  the  relmnL 
I.  Jodgment  upon  the  return  is  not  enter- 
ed, except  the  plaintiff  has  Judgment  to  be 
Rsloced.    Et^eUY.HiUe,i  hey.  239. 

%  Vo  reetitutioii  on  a  mandamus  ill  di- 
leded.    Ihtte  case,  T.  Jones,  53. 

3.  After  mstitatinn  on  a  peremptory  man- 
dunuSfthe  party  may  be  removed  fidr  the  fbr- 
aer  canssu  Aor  v.  Csrserotion  ef  Aewkh, 
SLd.Saym.1283. 

(f)  Ceaeefeenee  efthe  reltira  letMg  ineuf- 

JieienL 

1.  l^ioD  an  Insufficient  return  the  plaintiff 
will  be  restored.  Baeeei  ▼.  Mayor  tf  Barn^ 
iCsUe,  1  Sid.  386. 

S.  If  the  offieer  makes  an  ill  return,  he 
dnil  be  amerced;  if  he  makes  a  second  bad 
one,  aa  attachment  shall  ga  Anen,  12  Mod. 
41Q. 

3.  An  attachment  may  go  fer  not  making 
a  return  to  an  alias  mandarons,  though  the 
daaae  ecf  eeiissm*  fis6it  eign{fieetie  be  omit- 
ted ;  fat  they  may  except  to  the  writ  after  the 
return;  and  till  the  return,  the  court  has  no- 
thing befare  them.    Skin.  669. 

^  What  is  not  answered  upon  the  return, 
ranst  be  looked  upon  as  admitted  to  be  true. 
Bef.  r.  Bmddngham^  10  Mod.  174. 

o.  A  peremptory  mandamus  granted,  be- 
eanse  tfie  return  contained  inconsistontor  re- 
pugnant matters;  though  the  several  matters 
would  have  been  each  a  good  return  by  them- 
selvea.  Beg.  y.  Bbyar^  d^.,  of  Jftntrtnek^  3  Ld. 
Rayra.l34i.    HoK,44i 

i.  An  officer  at  will  shall  have  a  peremp- 
tory mandamus,  if  an  insufficient  cause  of 
remowal  is  returned.  Reg.  v.  BatUffi  of  fpe^ 
irisA,3Ld.Raym.l340. 

7.  If  a  crime  lor  vrhich  a  person  is  removed 
is  not  well  set  forth  in  the  return,  a  peremp- 
torjr  nndanras  shall  go.    Bex  y.  Shaw,  12 

Mod-na. 

8l  Upan  aa  iU  rotara  to  a  mandamus,  the 


court  ordered  a  peremptory  mandamus  fyr 
want  of  summons.  Dr.  BeniUife  case.  Fort. 
305. 

9.  On  a  mandamus  to  swear  a  churchwar- 
den, if  the  surrogate  makes  an  ill  return, 
&&,  a  peremptory  mandamus  issues.  Rex  j» 
iSumpson,  8  Mod.  335. 

10.  Where  an  officer  at  will  is  removed, 
and  the  corporation  does  not  rely  on  its  pow- 
er, but  returns  a  misdemeanor,  and  that  is 
insufficient,  a  peremptory  mandamus  shall 

11.  On  a  mandamus  to  restore  a  clerk  of 
the  peace,  an  order  of  removal  is  uncertainly 
tetmrned ;  he  shaU  have  a  peremp- 
tory* writ,  while  the  order  is  m  [  *933  ] 
force.  i2^.v.  Barnes,  3  Ld.Raym. 
1267. 

13.  In  extraordinary  cases,  when  the  court 
is  satisfied  of  the  disorder  of  the  place,  they 
may  require  a  return  to  the  alias  mandamus. 
Rex  v.  Owen^'Skiu.  669. 
(g)  Coneequenee  of  a/aUe  return;  and  remeijf 
for  the  partus  hy  ae(ton,  ife. 

1.  If  a  return  be  false,  an  action  lies 
against  the  body  politic  for  a  false  return, 
and  against  a  particular  person  for  procnr* 
ing  iL  13  Mod.  136.  Garth.  226.  JBec  ▼• 
Chapham,  Holt,  443.  Rex  ▼  Mayor  of  Rip" 
pony  1  Ld.  Raym.  564. 

2.  If  a  person  be  irregularW  chosen,  and 
afterwards  is  regularly  entered  in  the  books, 
or  elected  to  a  superior  dignity,  his  election 
cannot  be  oontroTorted.  Lord  ▼.  Franeie^  13 
Mod.40a 

3.  After  the  return  is  falsified,  a  peremp* 
tory  mandamus  is  a  mattor  of  right.  Bueh* 
ley  ▼.  Palmer,  Salk.  430.  Holt,  440. 8.  C. 

4  The  oourt  will  grant  a  peremptory 
mandamus  after  Judgment  for  the  plaintiff 
in  an  action  for  a  fabe  return,  although  a 
bill  of  exeeptions  was  tendered  at  the  trial, 
Wright  V.  Sharp,  11  Mod.  175. 

5.  A  peremptory  mandamus  will  not  be 
granted  m  K.  B.,  upon  a  judgment  for  a  false 
return  in  C.  P.  or  any  other  court.  Qrten 
V.  Pope,  1  Ld.  Raym.  138.  Salk.  43&  Skin. 
670.  S.  C. 

6.  No  peremptory  mandamus  pending  er* 
ror  on  an  acUon  for  a  false  return.  Riding 
V.  JVewei,  3  Stra.  983. 

7.  In  an  action  for  a  false  return,  it  is  not 
material  whether  the  writ  ought  to  have 
been  granted.  Oreen  ▼.  Pope,  1  Ld.  Raym. 
136. 

8.  Case  lies  not  for  a  false  return  till  the 
return  be  determined.  JBrifield  ▼.  Hall,  8 
Lev.  338. 

9.  An  action  for  a  false  return  of  a  man* 
damns  ought  to  be  m  B.  R.  Oreen  ▼.  Pope^ 
Comb.  400. 

10.  The  action  is  local,  but  may  be  laid 
either  where  the  return  was,  or  where  it  is 
of  record.    Lord  v.  Frunds,  13  Mod.  408. 

11.  Two  cannot  bring  one  action  for  a 
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falie  retnrn  to  a  mandamiu,  BtUler  ▼.  JKeiof , 
13  Mod.  349. 

12.  But  where  a  namber  of  perione  join 
in  prosecuting  a  mandamoe  to  register  the 
certificate  of  a  dissenter's  meeting-house, 
they  may  join  in  action  for  a  false  return. 
Oreen  v.  Pope^  1  Ld.  Ravm.  127.  See  also 
2  Saund.  116  o^  6. 

13.  In  case  for  a  false  return  to  a  manda- 
mus, it  need  not  be  alleged  that  they  ought 
to  obey  it;  for,  by  making  a  return,  that  is 
admitted.  Case  of  Majfor  of  ^"orwieh^  12 
Mod.  322. 

14.  A  return  ought  to  be  by  the  mayor 
with  the  consent  of  the  major  part  of  the 
corporation ;  and  if  he  does  it,  not  having 
such  consent,  an  information  will  lie  against 
him  for  a  false  return.  Rex  y.  Borough  of 
Abingdon,  12  Mod.  306. 

15.  When  no  one  in  particular  is  interest- 
ed to  bring  an  action  for  a  false  return  to  a 
mandamus,  and  the  affidavits  are  contradic- 
tory, the  court  will  direct  an  information  to 
try  the  facts  between  the  parties.  Re*  ▼. 
dveneen  of  the  poor  of  the  totm  of  Spoilund^ 
C.  T.  Hardw.  184 

16.  If  the  court  suspect  a  return  to  be 
false,  they  can  make  a  corporation  swear  the 
return.  ManatofCo  case,  T.  Raym.  365, 366. 

(h)  Amendment  of  the  return. 

1.  When  the  return  was  "  nunquam  fuit 
deetuM  eipeifeetuo*^  leave  was  given  to  amend 
the  return  by  striking  out  ^*  perfectuoJ**  Reg. 
T.  Aidborough,  10  Mod.  102. 

2.  The  return  was  ^nonfuU  deeiuo  et 
perfeetut  in  locum  et  qfficium  uniuo  eommunio 
eoneiUi  ae  im'  alderman*  eioiV  CestrY^  it  was 
moved  to  add  **  vel  aHquem  eonan^  because 
they  averred  several  offices;  and  it  was 

granted.     Rix  ▼.  Mojfor  of  CMehetter^  1 
how.  273. 

Q)  Comequeneecf  not  returning. 

1.  If  a  mandamus  be  directed  to  a  corpo- 
ration, and  the  officer  who  presides  in  the 
corporate  assembly  should  adjourn  it,  in  or- 
der to  prevent  the  making  such  a  return  as 
he  dislikes,  he  would  be  punishable  for  a 
contempt    Reg.  v.  Heatheote,  10  Mod.  56. 

2.  If  the  first  writ  be  not  returned,  a  per- 
emptory rule  shall  go,  and  next  an  attach- 
ment, Slc    Mayor  of  Coventry$  case,  Salk. 

429. 

[  *034  ]  IX.*  ErvECT  or  a  mandamus. 

1.  A  mandamus  confers  no 
right,  but  the  title  to  the  office  remains  as 
before.  Sir  J.  Sharp  v.  CHjf  of  London^  Gilb. 
Rep.  259. 

2.  After  a  peremptory  mandamus  to  swear 
an  officer,  no  examination  shall  be  permitted 
whether  he  was  lawfully  elected.  Rex  v. 
TVimcr,  T.  Jones,  215. 

3.  A  mandamus  is  only  to  give  a  legal, 
not  an  aotual  possession.  Rex  v.  Dean  and 
Chapter  iff  DubHn,  Stra.  538. 


X.    How  IT  SSOULD  Bl  omm,  AMD  ODMIB- 
QUBfCI  or  NOT  OBSTINO  Tt, 

1.  A  ministerial  officer  must  obey  the  writ 
at  all  events.  Rex  v.  Siiimson,  dted,  2  Stra. 
895. 

2.  On  a  mandamus  to  a  corporation,  tba 
particular  defaulters  are  to  be  attached. 
Anon.  Comb.  327.  213. 

3.  Where  a  writ  is  directed  to  two,  there 
must  be  an  attachment  against  both,  though 
one  is  ready  to  obey.  Rex  v.  BaUfffe  of 
Bridgenorth,  Stra.  80a 

XI.  EaaoR. 

1.  On  a  mandamus  (by  an  archdeacon  to 
be  restored  to  his  seat  in  the  choir,  &c.)  a 
writ  of  error  will  not  lie.  Rex  v.  7\imiy 
Chapel^  8  Mod.  27.    Stra.  536. 

2.  Elrror  lies  not  on  allowing  the  return  of 
a  mandamus.    Rex  v.  Ifearfe,  Stra.  628. 

XI F.  CosTSt 
Costs  were  granted  in  a  mandamus  where 
the  defendant  was  in  contempt  Rex  v.         , 
T.  Jones,  178. 

MANOR. 

I.   RSLATIVB  TO  TBS  OUBATION  or  A  KANOm, 

p.  934. 
n.  r!ci.ativn  to  ths  DBrTEucnoN  or  a 

MANoa,  p.  934 
III.  What   is    ooMnsBENDSD    wtthin   a 
MANoa,  p.  934. 

IV.  RjBLATIVSTOTHBOEAMTOrAHANOR,p. 

935. 

V.  iNdOBNTS; — 

(a)  iSemeet ,  p.  935. 

(b)  Court,  p.  935. 

(0)  Leaee  and  rerU,  p.  935. 

(d)  CtMlonu,  p.  936. 

(e)  Fineand  hmiot,  p.  936. 

(f )  7bU,  p.  936. 
(g)£seeWim,p.936. 

VI.  Powxa  or  tbi  umid,  p.  936. 
Vn.  LiABiuTT  or  TBI  Loao  oa  bis  alibibb« 

p.  936. 
Vin.  Plbadino,  p.  937. 


I.    RlLATIVX  TO  TBI  caCATION  or  A  MANOB. 

A  man  by  his  own  act  cannot  at  this  day 
create  a  manor.    FinehU  case,  6  Co.  64  a. 

11.  RkLATXVB  to  TBB  DISTBOCTION  Or  A  MANOR. 

4.  A  manor  cannot  be  without  servioea ; 
and  by  severance  of  services,  the  manor  ia 
extinct  and  destroyed  for  over.  SomorvUe^o 
case,  1  And.  105.  257.  FtnehU  case,  6  Co. 
64a. 

2.  There  is  a  differenee  where  the  sever- 
ance is  by  act  of  law,  and  where  by  act  of 
the  party.    Fineh^o  case,  6  Co.  64  a. 

3.  It  ceases  by  escheat  Rex  v.  Staoetton^ 
Yelv.  190, 191. 

in.  What  iscoMrBXBBNBBD  wttbin  a  manor. 

1.  A  manor  consists  of  demesnes  and 
vioes.    Winter  v.  Losedsy,  Holt,  415. 
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8.  WUhm  one^  mtaor  Uran  mAy  be  ano- 
Umt  manor  dwniiaMe  by  copy,  and  within 
that  manor  there  may  be  customary  tenants. 

EmH^  Bedford^  Y. ^Cro.  Jac337. 

3l  a  manor  may  contain  leFeral  smaller 

minora  in  wliich  coarta  are  held  for  the  ease 

of  the  tenants^  bat  in  law  they  shall  be  all 

taken  as  one  manor.    Oreen  v.  Prouder  1 

Mod.  118. 

4  Copyholds  are  parcels  of  the  demesnes 
ef  the  manor.    Laotday  w.  Winier^  5  Mod. 

5.  No  land  is  parcel  of  a  manor  bat  the 
demesnes  of  the  manor.  Wood  t»  AikmunL 
La tw.  14*73.]  liei. 

ft.*  Common  of  pasture  with- 

[  *935  ]  out  land  may  be  parcel  of  a  ma* 
nor,  thon^  demised  and  demisa- 
ble by  copy  of  ooort  rolL  .Vutrroee  ▼.  Cove, 
Willea,3S3L 

7.  An  advowson  appendant  to  a  manor, 
being  once  disonited  from  the  manor,  can 
never  aAerwards  become  appendant.  3 
Mod.S. 

&  Lands  once  severed  from  a  manor  can 
Bsver  beoome^part  of  the  manor  again,  ez- 
esptby  reputation.    6  Mod.  151. 

lY.  RsLaTirsTOTHioaAirror  AMANOB. 

1.  Things  merely  incorporeaU  may  be 
granted  by  copy  of  court  roll.    Willes,  324. 

S.  A  manor  may  pass  by  the  name  of  a 
hnigliCsfee.  Throekmorim  ▼.  Traey.  Plow. 
154. 

3b  Lands  Amnerly  parcel  of  a  manor, 
tboofh  asvered,  shaU  pass  by  a  grant  of  the 
maaer,  if  they  were  reputed  to  be  parcel 
thsrsof  at  the  time  of  the  grant,  tee  v. 
JBmm,  2  Mod.  69. 

4.  A  law-day  or  warren  in  a  manor,  does 
not  pass  by  a  feolfment  of  the  manor,  with- 
eot^oonpcrftiuiKtit.''    wtf mm.  1  Dy.  30.  pL 


5.  The  lord  vrs  iempare  may  well  grant 
eopyhoUs.    Jenk.  243. 

6b  If  kssee  of  a  manor  attorn  to  the 
piatM  of  the  reversion,  the  manor  passes. 
BrsrArt^fcase,  1  Leon.  365.  1  And.  lia 
aC.   3  Leon.  221, 233. 

7.  Ths  manor  passes  by  livery  in  the  de- 
mesDe  isads.    2  And.  303. 

&  A  manor  by  reputation  will  pass  in  a 
cant  by  the  name  of  manor,  though  it  is 
Bot  ID  in  tmth.  Thetford  v.  Tfutford^  Sav. 
113.4th  res.    Cro.  £1.524. 

9.  A  manor  in  reputation  will  not  pass  in 
a  fine  or  common  recovery.  Mailer  v.  Jdal' 
kr,  Cro.  Eliz.  684. 

10.  A  manor  cannot  be  granted,  excepting 
the  courts,  nor  can  the  leasee  of  a  manor  sur- 
rsader  the  courts,  for  they  are  incidents  in- 
separable.   Brown  v.  OoldtmitK  Hob.  lOa 

U.  But  the  king  may  grant  a  manor,  and 
nospt  the  courts,  and  perquisites  of  courts, 
though  a  subject  cannoL   3  Dy.  288.  pi.  54. 

13.  By  a  lease  of  a  manor,  except  all  ca- 
eaaliieeind  profits  of  conrtst  the  court  is  not 


excepted.  11^%ee<erT.7Wc|gfood,lLeoD.118» 

119. 

13.  Where  a  gift  in  tail,  or  lease  for  life,  is 
made  of  parcel  of  a  manor,  daring  those  es- 
tates, the  land  is  not  parcel  of  the  manor. 
Bracebridge  y.  Chwee^  Plow.  423. 

14.  J.S,  seised  of  a  manor  which  extended 
into  the  towns  of  A,  B,  C,  and  D,  and  in 
each  of  which  he  had  demesnes  and  services, 
bargained  and  sold  to  N,  Mum  illud  mane" 
rmm  ntum  die  A  in  A ;  N  has  a  divided  ma- 
nor in  A,  and  may  keep  courts  there.  Monie 
V.  Smiih^  Cro.  Eliz.  38,  39. 

15.  The  bargain  and  sale  by  the  lord  by 
deed  indented  and  enrolled,  does  not  divest 
the  estate  of  those  in  remainder.  Fodger'e 
case,  9  Co.  104  a. 

16.  A  grant  of  any  part  of  the  demesne  in 
fee,  though  but  for  an  instant,  severa  it  from 
the  manor,  so  that  it  can  never  be  part  of  it 
again.    Lemon  v.  BUukweSL^  8kin.  103. 

v.  Inciointb; — 
(a)  Servieet, 
1.  The  service  of  a  tenant  may  be  changed 
firom  one  service  to  another    Bracebridgi^e 
case,  1  Leon.  366b 

3.  The  services  are  extinct  by  alienation 
of  a  tenant  to  the  king.  Bndtar  v.  Smilh^  1 
And.  159, 160. 

3.  If  a  manor  be  held  by  the  service  or 
tenure  of  repairing  a  bridge,  and  part  of  it 
be  afterwards  severed  from  the  manor,  yet 
the  charge  or  service  shall  run  with  it,  and 
every  one  of  the  alienees,  of  ever  so  small  a 
parcel  of  the  demesnes  and  services,  is  an- 
swerable to  the  public  for  the  whole  charge 
of  the  bridge.  Rex  v.  Buecleugh^  6  Mod.  151. 

4.  If  a  manor  be  holden  by  knight  service, 
and  the  lord  alien  part  of  the  demesnes,  the 
alienee  shall  hold  by  knight  service.  6  Mod. 
15L 


(b)  Court. 
>f  a 


The  grantee  of  a  moiety  of  twenty  copy- 
hold tenements  has  afterwards  the  grant  of 
a  moiety  of  the  manor;  he  with  the  grantor 
may  hold  a  court,  and  join  in  the  mnt  of 
the  copyholds.  Lemon  v.  Blaekwal^  Skin. 
191. 

(c)  Lease  and  rent, 

1.  A  general  power  to  make  leases  shall 
not  be  intended  of  copyhold  es- 
Utes,*  for  that  were  to  destroy  [  *936  ] 
the  manor.    Winter  v.  Loveday^ 
Holt,  415. 

3.  Lease  for  life  of  a  manor,  except  twenty 
acres  of  it;  these  twenty  acres  are  not  par- 
cel of  the  reversion,  but  are  severed  from 
the  manor  for  the  time ;  but  if  a  lease  is 
made  of  twenty  acres,  parcel  of  a  manor,  the 
reversion  of  them  is  parcel  of  the  manor. 
Fuhneiton  v.  Steward,  Plow.  103,  104.  422, 
423. 

3.  Lease  of  a  manor,  except  an  acre ;  this 
acre  is  no  part  of  the  manor  as  to  the  lessor, 
but,  as  to  him  that  has  right  to  demand  the 
manor  by  elder  title,  it  remains  parcel,  and 
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therefore  he  ehall  make  oo  fbrpriie  in  hie 
writ.    Fidmenton  ▼.  Steward^  Plow.  104. 

4.  Lease  of  a  manor  for  life,  exoept  the 
aenrices  of  J  8,  who  holds  of  the  manor; 
neither  the  serviees  nor  any  part  of  the  estate 
therein  are  parcel  of  the  rereision  dnring  the 
lease.    Id.  ibid. 

5.  If  the  tenants  pay  their  rents  to  a  dis- 
seisor, they  are  discharged.  Braedtridge*9 
case,  1  Leon.  265. 

(d)  Cutloifu. 

1.  A  custom  for  the  tenants  of  a  manor  to 
have  a  sole  and  separate  pastare,  in  ezda- 
aion  of  the  lord,  is  good.  Hopkim  t.  RMnr 
iom  1  Mod.  74,  75. 

9.  The  custom  of  a  manor  was  for  the  lord 
or  his  overseer,  or  his  deputy,  to  make 
leases;  the  lord  by  will  empowered  two  to 
make  leases  according  to  the  custom ;  they 
hold  a  court  in  their  own  names,  and  grant 
a  rerersion ;  the  wifh  of  the  lord,  it  being 
assigned  for  her  dower,  may  avoid  this  grant 
3  I^.  251.  pL  89. 

3.  A  eustom  cannot  extend  beyond  the 
maAor.    CA^/En  ▼.  BetHDorih,  3  Lev.  190. 
(e)  Fine  and  herid* 

1.  The  steward  of  a  manor  may  enter  on 
a  copyhold  forfeited  for  the  non-payment  of 
the  fine  assessed  upon  admittance,  without 
making  a  precept  for  seizure,  or  having  a 
written  authority  iVom  the  lord,  provided 
he  has  made  a  personal  demand  on  the  ten- 
ant, and  he  has  expressly  refused  to  pay  the 
fine.    Trotier  v.  Blake,  2  Mod.  229. 

2.  A  heriot  cannot  be  seised  by  lord,  but 
he  may  distrain  for  it    1  And.  298, 299. 

3.  If  on  a  survey  being  token  of  a  manor  a 
copyholder  be  decreed  to  pay  a  gear's  value  to 
the  lord  as  a  fine  on  every  aomittance,  leaving 
it  uncertain  whether  it  shall  be  computed 
according  to  the  improved  value,  or  according 
to  the  rent  at  the  time  the  decree  was  made, 
the  lord  cannot  enter  as  for  a  forfeiture  on  the 
non-payment  of  a  fine  assessed  according  to 
the  improved  value.  TVotter  v.  B2aA«,  2  Mod. 
230. 

(f )  7W. 
Toll  traverse  may  be  appurtenant  to  a  ma- 
nor, and  the  appurtenancy  is  not  destroyed 
by  the  manor  coming  into  the  hands  of  the 
crown.  Jamee  v.  /ohntten,  1  Mod.  231. 
(g)  ExecuHon, 
Where  an  elegit  issues  against  one  who  has 
two  manors,  the  sheriff  may  deliver  one  ma- 
nor in  the  name  of  a  moiety  of  the  whole.    2 
Saund.  68  r. 

VI.  Fowxa  OF  THE  Loan. 

1.  The  lord  of  a  manor  may  license  another 
to  use  the  common,  but  the  person  licensed 
must  so  use  it  as  not  to  disturb  or  injure  other 
oonmioners.   Smith  v.  Feveral,  2  Mod.  7. 

2.  The  lord  of  a  manor  cannot  let  out  to 
pasture  so  much  of  a  common  as  not  to  leave 
sufficient  for  the  other  commoners.  Smith  v. 
Fevend,  2  Mod.  7. 

3.  He  may  maintain  trover  against  a  stran- 


ger for  an  estray,  helhre  the  expiration  of  the 
year  and  day.  2  Saund.  47  6,  c. 

4.  None  but  the  ferd  of  a  manor  can  erect 
a  dove-cote.  Botd8t(m*$  case,  5  Co.  104  b.  Mo. 
420.    Cro.EI.547.  &  C. 

VII.  LlABIUTV  or  THX  LORD  Oft  Bli  UltHBL 

1.  A  man  is  not  bound  to  repair  a  bridge 
on  account  of  his  being  lord  of  the  manor. 
Rex  V.  Bueknal,  7  Mod.  55. 

2.  But  if  the  lord  of  a  manor  be  bound  by 
reason  of  tenure  to  repair  a  bridge,  aO  the 
alienees  of  the  demesnes  of  the  manor  are 
separately   liable    to  the    whole 
charge.  Rex  v.  Hodbiol,*  7  Mod.  [  *9S7  ] 
98, 99.  2  Saund.  158/. 

3.  Tenants  of  a  manor  may,  by  preserip- 
tion,  be  exempted  from  repairing  the  church. 
Awn.  7  Mod.  122. 

4.  If  the  lord  of  a  waste  of  two  hundred 
acres  enfeoff  another  of  Bdy  acres,  the  fe- 
offee must  enclose  them,  or  keep  his  cattle 
from  straying  into  the  residue,  and  so  must 
the  lord  of  the  residue,  3  Dy.372.  pi.  10. 

5.  If  the  lord  of  a  manor  grant  a  rent- 
charge  upon  the  manor,  and  alien  part  of 
the  demesnes,  the  alienee  shall  hold  it  sub- 
ject to  the  charge.  6  Mod.  151.  3  Dy.  270- 
pi.  23. 

6.  But  the  lord  of  a  manor  may,  on  aliena- 
tion, discharge  the  land  from  repairs.  € 
Mod.  151. 

7.  An  action  will  not  lie  against  a  lord  of 
a  manor  for  not  admitting  one  to  a  copy- 
hold.   Groenodt  v.  BurweUj  Carth.  492. 

VIII.  Plkading. 

1.  In  pleading  his  title,  the  steward  of  a 
manor  need  only  show  that  he  kept  the 
courts ;  he  need  not  show  any  ingrossing  of 
the  rolls.    2  Dy.  156.  pi.  26. 

2.  But  it  seems  he  should  show  a  tender 
of  his  services  to  each  succeeding  lord,  since 
it  is  issuable  that  such  a  successor  did  not 
exonerate  him.    2  Dy.  156.  pL  26. 

MANSLAUGHTER. 
{See  poetf  tit  MumncE.) 

MARCHES,  COURT  OF 

(5eepofl,  tit  Wales.) 

MARINERS. 
(Su  poeU  tit  Smr.) 

MARKET. 

1.  A  market  erected  without  a  patent  or 
prescription  is  illegal.  Yard  v.  Ffrd,  2 
Saund.  174. 

2.  If  a  man  have  a  fair  or  market,  or  a 
ferry,  and  another  erect  a  fkir  or  market,  or 
establish  a  ferry  to  his  prejudice,  an  action 
will  lie,  although  not  held  or  worked  on  the 
same  days.    Yard  v.  ^bnf,  1  Mod.  69. 

3.  If  the  disturbing  market  be  on  another 
day,  it  shall  not  be  intended  a  niUMUice«  but 
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it  dnll  go  to  a  jury  to  inqiiira  whether  it  is 
■0  or  noU    9  Saond.  174. 

4.  The  drnose  in  the  king's  grant  that  it 
■hall  not  be  to  the  nniiance  of  any  other 
fair  or  market,  is  only  put  for  an  example ; 
and  if  omitted,  would  be  implied  by  law.  2 
8annd.n4. 

5.  Uninterrapted  enjoyment  for  twenty 
veara  is  no  bar,  but  evidence  from  which  the 
jQiy  are  to  be  directed  to  preenme  a  grant 
S  Sannd.  174, 175.  175.  a.  b. 

6.  The  party  prejndieed  may  nse  the 
king's  name  in  the  snit.    2  Saund.  175. 

7.  If  ii  be  foond  that  the  grant  is  to  hie 
prejudice,  it  is  sofficient,  though  it  be  found 
that  the  user  is  not  so.    2  Saund.  72  n. 

8.  Where  a  market  is  granted  to  the  da- 
mage of  another,  the  patent  may  be  repealed 
in  a  jcire  faeiatt  notwithstanding  a  writ  of 
ad  quod  damjvum  had  been  execated,  for  the 
return  of  the  writ  was  nut  conclusive.  Sir 
O.  Butler's  ease,  2  Vent.  344. 

9.  The  grantee  may  remove  it  to  any 
plaee  within  the  precinct  of  his  grant.  2 
Saund.  114  e.  n.  [ej. 

10.  Inhabitants  of  one  market  town  may 
buy  and  sell  goods  in  another  market  town, 
notwithstanding  the  statute  of  Ph.  ie  M. 
DwrieB  V.  Zermg,  2  Lev.  89. 

11.  London  mm  a  market  every  day  in  the 
week,  Sunday  only  excepted.  City  of  Lon- 
dsn' J  ease,  8  Co.  126  a.  5  Co.  83  b.  S.  P. 

12.  BiUingigate  market  has  been  time  out 
of  mind.    MUxr, ,1  Show.  292. 

13L  Jn  an  action  for  disturbance  of  a  mar- 
ket, (or  taking  the  toll),  it  need  not  be  stated 
that  plaintiff  is  seised  in  fee  of)  the  place 
where  the  market  is  held ;  nor  that  he  is 
Med  of  an  ancient  market  as  of  fee  and 
i^t,  but  may  declare  on  possession  merely. 
S8KQnd.ll36.inr. 

14.  A  toll  is  not  of  common 
(  *938  ]  right  incident*  to  a  market,  itnon. 
7  Mod.  12.    HoUoway  v.  Smithy 
Stia.  U71. 

15.  StaBage  is  due  to  the  owner  of  the 
•oil  wbers  a  market  is  held,  Mayw  tf 
•'^wt^ttyto^v.  Ward,  Stra.  1239. 

16.  Tne  owner  of  the  market  must  seek 
his  remedy  from  the  seller  for  the  toll  bv 
w*»Ja    2  Saund.  114  c.  n  M. 

17.  He  cannot  prescribe  to  take  toll  for 
^oods  sold  by  sample ;  nor  for  any  goods 
■ot  brought  into  the  market.    2  Saund.  114 

18.  £recting  t  stall  in  a  market  is  not  of 
common  right;  trespass  is  the  proper  re- 
wedjr  for  so  doing.  JKzyor,  Sfc,  of  Norths 
•"V'Wi  ▼.  Ward,  2  Stra.  1238. 


MARKET  OVERT. 

It  is  market  overt  in  every  shop  in  Lon- 
don ;  bnt  it  shall  bo  intended  that  no  ooe 
boys  any  goods  there  but  those  which  belong 
to  the  particular  trade;  thus  a  scrivener  can- 

Vol.  n.  12 


not  sell  plate  hi  his  shop,  so  as  to  alter  the 
property,  though  he  sells  it  openly.    Anotu 

1  And.  344.  pi.  319.    Poph.  84.  Mo.  360. 
Case  ofMarltet  Ouert^  5  Co.  83  b.  S.  C 

2.  There  can  be  no  market  overt  for 
pawning.    Hariop  t.  Hoare,  2  Stra.  1187. 

3.  A  sale  in  market  overt  does  not  alter 
property  where  there  is  any  fraud,  of  which 
the  purchaser  was  cognizant  Harvu  v.  Facv^ 

2  And.  115.    33H.6.fo.5. 

4.  If  a  sale  be  not  in  the  shop,  but  in  the 
warehouse  or  other  place  in  the  house,  the 
property  is  not  changed.  Case  of  Markd 
Oo«r/,  5  Co.  83  b. 

5.  A  bailee  of  goods  selling  them  in  mar* 
ket  overt  transibrs  the  property  in  them.  2 
Saund.  47.  b. 

6.  If  a  stolen  horse  be  sold  by  J  S  by  the 
name  of  J  D,  and  so  entered,  it  alters  not  the 
property.    Gibbers  case,  1  Leon.  158. 

7.  Stolen  goods  sold  in  market  overt  may 
be  restored  to  the  owner,  or  recovered  in 
trover  by  the  owner  after  conviction,  under 
statute  21  H.  8.  2  Sannd.  47  c.  J.  Kely.  35. 
48. 


MARRIAGE. 
L  What  pkbbons  arm  capaslb  ov  suTut- 

niO    INTO  A  VALID  OOfTTaAOT  OF  MAft- 
RIAOI  ;— 

(a)  With  respect  to  the  party's  age,  p. 

939. 

(b)  In  respect  of  relationship,  p.  939. 

(c)  fn  the  case  of  a  city  orphan,  p. 

939. 

(d)  In  the  ease  of  a  bastard,  p.  939. 

(e)  In  respect  of  persons   labouring 

under  particular  disabilities,  p. 
939. 

II.   RXLATrVK  TO  THE  FORM  OF  THE   CON- 
TRACT, p.  939. 
III.   RklaTIVB    TO     THE    SOLEMNIZATION,  p. 

940. 

ly.  RBLATrVE  TO  THE  FORM   OF  FLEADING 
A  MARRIAGE,  p.  940. 

V.  Rebfectino  the  trial  and  proof  of 

MARRIAGES,  p.  940. 

VI.  Relativi  to  the  dissolution  of  mar. 

RIAOES,  p.  940. 

VIJ.  When  thet  can  be  controverted, 
p.  940. 
VIII.  Effect  of  marriage  upon  the  rights, 

CONTRACTS,  AND  PROPERTY,  OF  THE 
RESPECTIVE  parties; — 

(a)  What  property  and  rights  of  the 

wife  pass  to  the  husband,  p.  941. 

(b)  What  do  not  pass  to  the  husband, 

p.  941. 

(c)  Miscellaneous,  p.  942. 

IX.  In    relation    to   marriage-settle- 
ments AND  PORTIONS,  p.  943. 

X.  Relative  to  contracts  for  procur- 

INO  marriages,  p.  943. 
XI.  Relative  to  conditions  in  restraint 
OF  marriages,  p.  943. 
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XII.  Remedy  for  a  breach  or  promise  of 

MARRIAGE,  p.  943. 
XIII.*   RlBBPECTlNO  FORCIBLE  MAR- 

[  «939  ]  RiAOEs,  p.  943. 


I.  What  persons  are  capable  of  entering 

INTO  A  VAUO  CONTRACT  OF  MARRIAGE  *, 

(a)  With  retped  to  the  partyU  age. 

1.  A  contract  under  seven  jears  of  age  is 
nail.    Jenk.  Cent  95.    2  And.  208. 

3.  Bat  a  marriage  under  age  is  made  valid, 
ab  initio^  by  consent  of  the  male  at  fourteen 

J  ears  of  age,  and  of  |the  female  at  twelve, 
enk.  Cent.  95.    I4nrd  Byndon^t  case,  2  And. 
206. 

3.  The  marriage  of  the  heir  by  her^ther 
infra  anno$  nubileB  is  no  complete  marriage ; 
and  if  she  marry  again  after  the  death  of  ner 
husband  it  is  not  bigamy.  Gcrge^B  case,  6 
Co.  22  a.  Mo.  737.    2  And.  207.  S.  C. 

4.  A  lad  of  twelve  years  of  age  is  married 
and  put  to  bed  to  an  adult  female,  and  dies 
before  years  of  consent ;  it  is  a  good  marriage 
quoad  dower,  and  shall  be  so  certified  by  the 
bishop.    3  Dy.  369.  pi.  48. 

5.  A  marriage  is  absolutely  void  by  the 
act  of  26  6. 2.  c.  33.  s.  11.,  if  a  minor  marries 
without  consent.  Rex  ▼.  Jnhah,  of  Preston. 
Burr.  Sett.  Ca.  No.  154. 

(b)  In  respect  of  relationthip, 

1.  All  marriages  are  lawful  which  are  not 
prohibited  as  being  within  the  Levitical  de- 
grees, or  otherwise  by  God*s  law.  Harrioon 
V.  Burwell,  Vaugh.  2 19. 240. 242.  305. 

2.  Marriage  with  a  cousin-german  is  law- 
ful. Harrison  v.  Burweli,  Vaugh.  218,  219. 

3.  A  man  married  his  grandfather's  bro- 
therms  wife,  by  the  mother's  side,  and  held 
lawful.  Harrison  v.  BurweU^  Vaus'h.  206, 
207. 

4  Marriage  with  the  first  wife's  sister  is 
unlawful.  Coi2et>  ca8Q,';T.  Jones,  213.  Har. 
rison  v.  Burwell^  Vaugh.  305.    2  Vent.  17. 

5.  So  it  is  to  marry  a  brother's  wife,  tttr- 
rison  v.  Burvoell,  2  Vent  17. 

6.  Marriage  with  a  brother's  daughter 
held  unlawful,  and  a  prohibition' denied  to  the 
ecclesiastical  court.  Murgalroyd  v.  Watkin- 
son.  T.  Jones,  191. 

7.  A  man  may  not  marry  his  wifb's  sister's 
daughter,  she  being  within  the  Levitical  de- 
grees. 1.  Mod.  25.  T.  Jo.  Ua  Vaufh.  247. 
321.  2  Show.  71.  EUeiion  v.  Gastrell,  Com. 
318.    Sed  vide  5  Mod.  A^. 

8.  Or  his  own  sister's  daughter.  Clement 
V.  Beard,  5  Mod.  448. 

9.  Marriage  in  the  ascending  and  de- 
scending line  is  prohibited  without  limit; 
not  so  between  collaterals.  Harrison  v.  Bur- 
well,  2  Vent.  18. 

(c)  Jn  the  case  of  a  city  orphan. 
A  city  orphan  cannot  marry  without  the 
consent  of  the  court.   Harwood*s  case,  1  Mod. 
77. 

(d)  In  the  ease  of  a  bastard. 
The  marrying  of  a  bastard,  who,  if  legiti- 


mate,  would  have  been  within  the  Levitical 
degrees,  is  illegal.    Harris  v.  Jeffell,  1  Mod. 
25  notis.    Haines  v.  Jeffereys,  Com.  2.    5 
Mod.  168.    1  Ld.  Raym.  63. 
(e)  In  respect  of  persons  labouring  under  par- 
ticmar  ditabilities. 
Though  the  statute  32  H.  a  c.  5a  allows 
all  persons  to  marry  that  are  without  thfe  Le- 
vitical degrees,  yet  persons  pre-contracted,  or 
under  a  perpetual  impotence,  are  prohibited 
to  marry.    Harrison  v.  Bunoell,  2  Vent.  15. 
II.  Relative  to  the  form  of  the  contract. 

1.  Previously  to  the  26  G.  2.  c  33.,  words 
of  contract  de  presenii  repeated  by  a  man  and 
woman  at  the  altar,  after  a  parson,  made  a 
valid  marriage,  though  no  rinr  was  used. 
Weld  V.  Chamberlaine,  2  Show.  300. 

2.  A  contract  of  marriage  per  verba  de  pres^ 
senti^  or  per  verba  de  futuro,  if  afterwards  ex- 
ecuted, was  held  to  be  an  actual  marriage. 
TV^gmere's  case,  Salk,  437,  438.    Holt,  457. 

3.  A  marriage  contract  per  verba  defuturo 
held  to  be  releasable.  Jerson  v.  Collins,  Holt, 
457.    6  Mod.  155.    2  Salk.  437.  S.  C 

4.  By  26  G.  2.  c  33.  s.  13.,  the  ecdesiasti. 
cal  court  cannot  compel  a  celebration  of  mar- 
riage by  reason  of  any  contract  of 
mhitimony  per  verba  depreuenti*  or  [  *940  ] 
per  verba  defuturo.  6  Mod.  156.  n. 

III.  Relative  to  the  solemnization. 

1.  The  parson  of  a  donative  cannot  marry 
persons  without  a  license.  Maddox  v.  Pttet' 
oorou^,  1  Mod.  22. 

2.  By  26  G.  2.  c.  23.  s.  8.,  it  is  fekm^  in  a 
clergyman  to  celebrate  matrimony  without 
publication  of  banns,  or  license  first  obtained. 
1  Mod.  22. 

IV.  Relative  to  the  form  of  flbaoino  ▲ 

MARRIAGE. 

In  personal  actions,  the  matter  must  be 
laid  upon  the  fact  of  marriage,  tit.  that  at 
such  time  and  place  the  parties  were  married ; 
but  in  real  actions,  and  in  appeals,  it  must  be 
laid  upon  the  right  of  marriage;  vix.  in  legiti^ 
mo  nuttrimonio  eopuUui.  B&chsU  ▼.  Garrat^ 
3  Salk.  64. 

V.  Restbctino  the  trial  and  froof  of  mar. 

RIAGE8. 

1.  A  marriage  de  facto  is  triable  in  the 
temporal  courts,  but  de  jure  in  the  spiritual 
court  only.    Boyle  v.  Boyle,  3  Mod.  165. 

2.  The  judges  of  the  temporal  courts  have, 
by  several  acts  of  parliament,  full  cognizance 
of  marriages  within  or  without  the  Levitical 
degrees.  iJarrison  v.  Burtoell^  Vaugh.  207. 
209,  210. 

3.  They  have  full  cognizance  of  what  mar- 
riages are  incestuous,  and  what  not,  accord- 
ing to  the  law  of  the  kingdom,  and  ma^  pro- 
hibit the  spiritual  ooarts  from  questioning 
them.     Id.  ibid.  Vaugh.  305. 

The  ecclesiastical  courts  have  cognizance 
to  punish  persons  marrying  within  the  Levi. 
tical  degrees.  Harrison  v.  Burwell,  2  Vent. 
22. 

5.  On  the  plea  of  ne  unques  aeeouple^  the 
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bishop  (to  the  writ  for  his  certificate)  must 
expressly  retam  the  lawfulness  or  unlawful- 
ness  of  the  marriage ;  specially  returning  es- 
pousals at  certain  ages  u  bad.  3  Dy.  305. 
pi.  60. 

6.  So,  though  he  conclude  is$int  lawfully 
married.    3  Dy.  313.  pi.  92. 

7.  It  is  not  incumbent  on  the  persons  mar- 
ried to  prove  that  the  banns  were  pablished ; 
but  an  entry  ought  to  be  made  pursuant  to 
the  directions  of  thtf  act  of  26  G.  2.  c.  33. 
sect.  14, 15.,  or  the  minister  neglecting  it  is 
subject  to  an  information.  Rex  ▼.  InKab,  of 
St.  Dtvereux^  Burr,  Sett  Ca.  No.  162. 

VI.  RxUiTIVK  TO  TBK  DISSOLUTION  OP  MAREl- 


AGES. 


1.  Preriously  to  the  marriage-act,  the  spi- 
ritual court  was  not  prohibited  fVom  proceed- 
ing to  dissolve  a  marriage  contracted  per 
wha  dc  praaenti,  or  jper  verba  de  futuro  ;  for 
in  both  cases,  the  matter  was  matrimonial, 
and  within  the  jurisdiction  of  the  court ;  nor 
was  it  necessary  to  show  that  a  dissolution  of 
the  eootract  was  the  object  of  the  suit  Col' 
Una  T.  Jeueij  6  Mod.  155. 

%  The  spiritual  court  may  proceed  to  dls- 
soIts  marriages  within  the  Levitical  degrees. 
Wortley  ▼.  Watkinaon^  S  Show.  71.  Holt,  457. 
6  Mod.  156. 

3.  The  sfHritual  court  cannot  dissolve  a 
marriage  de  facto  after  the  death  of  either  of 
the  paniet.    Holt,  457.  S.  C. 

^  4.  A  ToidaUe  marriage  continues  a  ''mar- 
riage till  it  is  dissolved.  Bury^a  case,  5  Co. 
9a  Ma  225.  2  Dy.  179  a.  2  Leon.  169. 
Nov,  72.    1  And.  185.    Jenk.  258.  S.  C. 

ViL  WhKH  THET  cannot  BX  CONTROVSatED. 

1-  After  the  death  of  one  of  the  parties, 
there  ought  not  to  be  any  suit  in  the  spiritual 
eoort  to  make  the  marriage  void.  Hinka  v. 
Arris,  4  Mod.  182. 

^  2.  Therefore,  if  a  man  marry  his  wife^s 
sister,  the  ecclesiastical  court  cannot  proceed 
to  bastardise  the  issue  afler  the  death  of 
eather  of  the  parties,  on  the*groundof  the 
™»riife  having  been  incestuous.  Uinka  v. 
Arrit,  4  Mod.  182. 

3.  The  party  may  be  punished  afterwards 
for  incest,  bat  the  children  shall  not  be  made 
^■•tards.    Id.  ibid. 

4.  Tbe  validity  of  it  is  not  to  be  oontrovert- 
^  ailer  a  man  and  woman  have  been  receiv- 
^  •■  man  and  wife,  upon  a  removal,  without 
ypealing.  Rex  v.  AUtab.  of  Woodchesier, 
Bwr.  Sett  Ca.  No.  67.    lb.  No.  86. 

&  Nor  after  thirty  years*  cohabitation. 
5»v.  Mob.  of  Stoekland,  Burr.  Sett.  Ca. 
»a  163. 

VIII.*  ErrxcT  of  MAaiiAGE  vron 

l  *1M1    ]   TBE  RIOHTS,  CONTRACTS,  AND  TRO- 
PERTT,    OF    THE    RESPECTIVE    PAR- 

(*}  Wkai  fpfperty  and  riehia  tf  the  wife  paaa 
to  the  kuaoand. 
I.  If  a  feme  sole  makes  a  lease  and  mar- 
ries,  payment  of  rent  to  her  afterwards  is 


void,  although  the  lessee  has  not  notice  of 
the  marriage.     Tracy  v.  Duttnn^  Palm.  209. 

2.  The  baron,  by  the  marriage,  has  full 
power  over  the  wife's  term  to  alien  it. 
YouM  V.  Radford,  Hob.  3. 

3.  If  a  woman  has  goods,  and  takes  hus- 
band,  the  executor  of  the  husband,  after  his 
death,  is  entitled  to  the  goods ;  and  if  they 
are  seized  before  marriage,  the  husband 
alone  can  have  replevin.  Powea  and  Wife  v. 
Marahall,  1  Sid.  172. 

4.  A  wife,  tenant  for  life  of  a  hop-ground, 
dies  immediately  before  their  gathering ;  the 
husband  shall  have  them.    Cro.  Car.  515. 

5.  If  a  stranger  put  clothe^  upon  a  child  or 
wife,  the  father  or  husband  can  retake  the 
child  or  wife,  and  also  the  clothes.  Mtreby  v. 
Scot,  1  Sid.  129. 

6.  Land  is  devised  to  a  feme  executrix, 
during  the  minority  of  A,  to  hold  to  her 
own  use,  without  account,  provided  that  she 
keep  and  educate  the  said  A  at  school,  6lc.  ; 
this  is  such  a  term  in  the  executrix  as  will  bo 
given  to  her  husband  upon  inter-marriage. 
Balder  v.  Blaekhouae,  Hob.  285. 

7.  If  a  legacy  be  given  to  a  feme  covert, 
to  be  paid  eighteen  months  after  the  devisor's 
death,  and  the  wife  die  within  that  time,  it 
belongs  to  her  husband ;  for  it  was  vested  in 
him  before  the  eighteen  months,  and  he 
might  have  releas^  within  the  eighteen 
months.    Anon^  2  Ra  134.     1  Lev.  278. 

8.  The  law  upon  marriage  considers  the 
debts  owing  by  the  wife  as  the  debts  of  the 
husband.    Mileav,  Williams,  10  Mod.  163. 

9.  Debts  due  to  the  wife,  dum  aela,  are 
forfeitable  and  assignable  to  the  king  by  the 
husband,    ^t^  v.  WUliama^  Gilb.  Rep.  322. 

10.  Her  debts,  while  sole,  are  discharged 
by  the  bankruptcy  of  the  husband,  so  that 
debts  due  to  her  while  sole,  though  unre- 
covered  are  assignable  by  commissioners  of 
bankruptcy  against  the  husband,  by  stat  4 
&  5  Ann.  S.  C.  Gilb.  Hep.  318. 

11.  A  debt  due  to  the  feme  is  not  altered 
by  bringing  an  action,  if  not  recovered  in 
the  hpsiMuid's  lifetime.  Dupava  v.  Shepherd^ 
Holt297. 

12.  Land  is  demised  to  a  fetae  sole,  habend, 
to  her,  her  executors  and  assigns ;  she  takes 
husband,  and  dies ;  the  husband  is  assignee 
within  the  word  *' assigns,*'  in  the  lease. 
Oabome  v.  Sture,  Lutw.  [570.  572.]  1361. 

13.  Her  covenant  for  assignees  is  broken 
by  taking  a  husband.  Hall  v.  CreaaweU,  1 
Keb.512.pl.  84. 

14  Where  the  husband  dies  before  he  re- 
ceived her  portion,  it  shall  go  to  his  executor. 
Withera  v.  KeUey,  3  Salk,  65. 

15.  The  advantage  of  the  wife's  work  shall 
not  survive  to  her,  but  go  to  the  husband's 
executors.    NeUhorp  v.  Anderaon,  Salk.  114. 

(b)  What  do  not  paaa  to  the  huaband, 
1.  If  a  debt,  or  other  chose  in  action,  is 
due  to  the  wife  while  sole,  and  she  marries, 
and  dies  before  it  is  recovered,  it  shall  not  go 
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to  the  husband  by  virtue  ofthe  marrii^,  but 
he  may  have  it  as  administrator  to  his  wife. 
Obrian  y.  Ram,  3  Mod.  186.     1  Leon.  216. 

2.  Lessee  for  yeaVs  assigns  the  term  to 
the  wife,  the  lessor,  and  a  stranger ;  the  les* 
Bor  bargains  and  sells  the  land,  the  stranger 
dies,  the  husband  dies ;  the  wife  shall  have 
the  term.     Mo.  171. 

3.  Money  earned  by  her,  living  separate, 
shall  go  towards  her  own  maintenance.  JVar 
V.  Hwn//y,Salk.ll8. 

4.  A  term  in  trust  for  her  does  not  go  to 
the  husband.    Jenk.  245. 

5.  Where  a  term  for  years  is  settled  in 
trust  for  her  jointure,  in  pursuance  of  articles 
before  marriage,  or  where  she  has  a  term  and 
assigns  it  before  marriage,  the  husband  can- 
not charge  it.    ^non.  3.  Salk.  368. 

6.  So  neither  a  term  in  trust,  nor  the  use 
of  it,  will  go  to  the  baron  surviving,  either  by 
law  or  equity.  Wytham  v.  Waterhouse.  Cro. 
fUiz.  466. 

7.  Ho  cannot  sell  a  term  which  she  has  in 
outer  droit.    Jenk.  264. 

8.  A  bond  made  to  the  wife  dum  sola,  will 
remain  or  survive  to  the  wife.  MUe$  v.  WU- 
liatM.  10  Mod.  163. 165. 246. 

9.*  But  if  judgment  be  obtained 
[  ♦Wa  ]  during  coverture,  it  will  go  to  the 
husbuid^s  executors.  Allies  v.  Wil' 
liama^  10  Mod.  162. 

10.  If  feme,  whilst  sole,  makes  a  lease  for 
years,  and  then  takes  husband  and  dies,  her 
executors  shall  have  the  rent.     Moore,  7. 

11.  If  a  woman  possessed  of  a  term  of 
years  marry  an  alien^  such  marriage  is  no 
gift  in  law  to  him  ofthe  term.  T%eabald$  v. 
Jhifoy,  9  Mod.  104. 

12.  If  a  roan  be  seised  in  right  of  his  wife, 
and  the  wife  be  attainted  of  telony,  the  lord 
■hall  enter  and  oust  the  husband,  fi>r  he 
gains  nothing  but  a  bare  perception  of  the 
profits  till  issue  had.  Paretnu  t.  PeiTis,  1 
Mod.  91. 

13.  Rent  is  granted  to  the  husband  and 
wife ;  the  husband  dies ;  the  wife  shall  have 
debt  for  the  arrearages  in  the  husband*s  life- 
time.   Mo.  887. 

14.  Husband  and  wife  (administratrix)  re- 
cover debt  and  damages ;  the  wife  dies ;  the 
husband  cannot  have  a  set.  fa.  Reamond  v. 
Lory,  Cro.  Car.  20a  227, 228. 464. 

15.  If  the  wife  has  a  chattel  real  in  auter 
droit  only,  as  executrix  or  administratrix,  the 
husband  does  not  take  them,  though  he  sur- 
vives.  Co.  Lit.  351  a.  Ostomy's  com,  Plow. 
294.    lb.  192.     VWe  3  Wils.  277. 

(c)  Hi»cel2aneou$, 

^  1.  An  agreement  befere  marriage  is  ex- 
tinguished by  the  marriage.  Oibbont  v. 
Damei,  Comb.  242. 

2.  But  a  bond  to  a  third  person  fer  per- 
fermance  of  such  agreement  is  not.    Id.  ibid* 

3.  If  a  woman  be  warden  ofthe  Fleet,  and 
one  in  priecm  there  many  her,  he  is  thereby 


out  of  prison,'  and  (in  the  eye  ofthe  law)  at 
large ;  because  a  husband  cannot  be  in  custody 
to  his  wife.  Harri9on  v.  Burwell^  2  Vent  19. 
4.  He  is  her  assignee  in  law,  and  mar 
forfeit  or  assign  a  term,  and  after  her  death 
liable    to  arrearages    during   coverture. 
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Eane  v.  Minahaw,  1  Keb.  20.  pi.  57. 

5.  Debt  in  the  devastavit  against  them, 
she  being  sued  as  executrix;  if  she  survives, 
she  will  be  liable  for*  the  damages  recovered 
against  them,  but  not  fer  the  costs.  Horay  v. 
Daniel,  2  Lev.  161. 

6.  The  marriage  of  a  feme  sole,  party  to  a 
reference,  determines  the  power  of  the  arbi- 
trators.   2  Saund.  133  d.  n.  [d\. 

7.  Marriage  revokes  the  feme's  fbmier 
will.    1  Saund.  278  g. 

8.  Marriage  ofthe  feme  abates  a  writ  of 
error.    2  Saund.  101  q. 

9.  The  man,  after  the  marriage,  hae,  in 
law,  the  power  over  her,  and  not  she  over 
him.    Hill  v.  Good,  Vaugh.  30& 

10.  Marriage  extinguishes  all  contracts 
for  debts  due  infuturo,  inmnesenti,  or  upon  a 
contingency,  and  all  bonds  which  may  be- 
come due  during  the  covertqre;  otherwise, 
where  the  debt  cannot  become  due  during 
the  coverture.  Gage  v.  Acton^  Jenk.  166. 
Cage  V.  Actan^  12  Mod.  290.    Com.  68. 

11.  But  if  she,  being  executrix,  marry 
the  debtor,  that  would  Im  no  release,  fer  it 
would  be  a  devastavit.  Cage  v.  iUton,  IS 
Mod.  290. 

12.  Where  a  bond  is  given  with  a  con- 
dition to  pay  money  to  a  feme  sole,  if  she 
marry  and  survive  the  intended  husband,  it 
is  not  discharged  by  the  marriage.  Qage  t. 
Actott,  Carth.  511.  Cage  T.  AO/in^  12  Mod. 
294.    1  Ld.  Raym.  515. 

13.  The  husband  befere  marriage  promisee 
to  leave  the  wife  1002.;  the  marriage  does 
not  discharge  the  promise ;  and  if  a  stranger 
makes  such  a  promise,  the  hnsband  cannot 
release  it     Tomeon  v.  Gierke,  Palm.  99. 

14.  Her  marriage  with  the  obligor  to  her 
use  is  no  release.    Jenk.  221. 

15.  A  warrant  of  attorney  given  by  ft  feme 
sole  is  revoked  by  her  marriage  after.  Salk. 
399.    Frac.  Ca.  K.  B.  36.    7  Mod.  53.  ami. 

16.  But  the  court  will  give  leave  to  enter 
judgment  against  both.  Anon.  Prac.  Oa.  K* 
B.  38.    1  Show.  91. 

17.  If  a  feme  covert  be  outlawed,  she 
may  be  discharged  on  ^notion.  Or^ffih^m 
case,  12  Mod.  444. 

18.  Baron  cannot  give  any  thing  to  the 
feme  by  deed,  but  he  can  by  will.  Qmmyn 
V.  Aretete,  2  And.  1 1. 

19.  If  the  husband  release  the  suit  of  his 
wife  (for  de&mation)  in  the  spiritual  court.  It 
is  a  good  release  quoad  the  costs,  but  not 
quoad  the  defamation,    ilnon.  Cra  Car.  U2SL 

20.  A  husband  has  not  power  to  confine 
his  wife  without  cause.    Rex  y. 
Lister*,  1  Stra.  47a    Lister's  case,  f  "^043  1 
8Mod.22. 
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DL  lit  BXiATioR  TO  iliUiAGi-irrruDiiim 

AND  roRTiom. 

1.  The  ibitone  of  a  wife  may  be  aettled 
on  the  lioaband  till  he  fails,  and  then  to  her 
separate  use.     LroekUy  ▼.  Savage^  Stra.  947. 

3.  Marriage  articles  are  to  be  carried 
strictlj  into  execution.  West  ?.  Eritey^  Com. 
412. 

3.  If  a  husband  sue  in  Chancery  lor  a 
marriage  portion,  the  coart  will  oblige  him 
to  make  an  equitable  settlement.  iGion.  2 
Show.  282. 

4.  If  a  son  gives  a  bond  during  the  mar- 
riage treaty,  without  his  father's  privity,  to 
refund  part  of  the  portion,  the  bond  is  void. 
7W/oit  ▼.  Beium,  10  Mod.  447. 

X.  Rklativx  to  coirraACTS  fdr  frocdring 

MARRIAGB. 

Obligations  and  contracts,  &c.  for  procu- 
ring marriages,  are  void.  Hall  ▼.  Potieri  3 
Lev.  411. 

XL    RjEUTITX    TO  CONDmoifS  IN  RESTRAINT 
or  HARRIAGX. 

1.  A  bequest  of  money,  to  be  raised  oat 
of  land,  to  daughters,  when  and  as  soon  as 
thev  should  marry  with  consent  of  trustees, 
and  if  they  should  die  before  marriage  with 
such  consent,  then  the  portions  should  not 
be  raised;  two  of  the  daughters  married 
without  consent ;  held  that  they  were  not 
entitled  to  their  portions.  Htrvey  v.  Aeion^ 
VriUce,83. 

2.  But  if  they  survived  their  husbands, 
and  mairied  again  with  such  consent,  then 
they  would  be  entitled.    Id.  Ibid. 

3.  Where  there  is  a  devise  on  condition 
of  marrying  with  consent,  and  no  devise 
over,  it  is  evidence  of  the  testator's  inten- 
tion,  that  the  condition  is  only  in  temrem, 
WiUes,  83.  95, 9a 

[Set  fUriJur  ajiiCf  tit  Dcvisb,  div.  IV.  ^  V., 
VoL  L  p.  498,  &c.] 

XIL  RXMXDT  VOR  ▲  BREACB  OF  rROMISX  OP 

HARRIAGK. 

1.  An  action  of  asjum;istl  lies  for  the  man 
ae  wdl  as  for  the  woman,  upon  a  breach  of 
promise  of  marriage.  Harriion  v.  Cage, 
Holt,  456.   Carlh.467. 

2.  Hie  eonsideration  of  the  plaintiff's 


be  sufficient  evidence  of  a  promise  on  her 
side.    Hutton  v.  ManseU^  6  Mod.  172. 

5.  Bringing  an  action  at  common  law  on 
a  promise  of  marriage,  the  remedy  in  the 
spiritual  court  Is  waived.  CoUins  v.  7Vs«o/, 
Holt,  459. 

6.  An  action  for  breach  of  promise  of 
marriage  does  not  survive  to  the  executor. 
1  Saund.  216  6.  n.  [a]. 

XIII.  RiSrECTINO  fORCIBLB  MARRIAOIS. 

1.  If  a  woman  be  violently  taken  away 
and  married,  although  she  assents  thereto 
by  force,  it  is  a  marriage  within  the  satnte 
of  3  Hen.  7.    Cro.  Car.  448. 

2.  A  maid  above  twelve,  and  under  six- 
teen,  taken  from  parents  or  guardians,  and 
married,  forfeits  her  estate  to  the  next  in  re- 
mainder during  her  life.  Hicks  v.  Gore,  3 
Mod.  84. 

3.  There  mast  be  proof  of  the  stealing 
an  heiress,  either  by  flight  or  force,  to  bring 
the  person  within  the  statute  of  4  dt  5  Phil, 
and  Mary,  c.  &    Calihrop  v.  jixleU,  3  Mod. 

169.  ^.  ^ 

4.  There  must  he  a  continued  dissent  of 
the  parent  or  guardian;  for  if  he  or  she 
once  agree,  it  is  an  assent  within  the  sta- 
tute, though  he  or  she  disagree  afterwards. 
Id.  ibid. 

5.  To  an  indictment  for  a  forcible  mar- 
riage,  it  is  no  defence  that  the  woman  af- 
terwards consented.  Rex  v.  iSSioanaen,  7 
Mod.  102. 

MARSHAL.*      [  *M4  ] 

1.  The  marshal  of  the  King's 

Bench  prison  is,  by  intendment  of  law,  al« 
ways  present  in  the  court  of  King's  Bench. 
Anon,  6  Mod.  16. 

2.  The  office  is  not  grantable  for  yean, 
Meade  v.  Sir  /.  LenthalU  Cro.  Car.  587. 

3.  The  office  of  chamberlain  of  the  King's 
Bench  prison  is  inseparably  incident  to  that 
of  the  marshal*  Snoto  v.  FirebroMe,  2  Salk. 
439. 

4.  The  earl  marshal  of  England  was  for- 
merly marshal  of  B.  R.    S.  C.  Salk.  439. 

5.  All  other  marshalseas  are  originally 


promise^ofmarriage,  is  the  deftndant's  pro- 1  derived  from  that  of  the  earl  marwal  of 

England.    S.  C.  Salk.  439.  602. 

6.  The  marshal  of  tlie  King^s  Bench  prison 
may  fetter  a  prisoner  in  custody  for  a  fine. 
FMier*t  case,  7  Mod.  52. 

7.  If  the  marshal  of  the  King's  Bench 
prison  be  turned  out  for  non-attendance, 
and  the  new  appointed  marshal  make  a  for. 
ciblo  entry  into  the  prison  and  dispossess  his 
predecessor,  the  court  of  King's  Bench  will 
not  on  motion  restore  the  possession.  Sui^ 
UnCs  case,  6  Mod.  91. 

8.  A  bond  to  the  marshal  to  bo  a  true 
prisoner,  is  good.    Anon,  2  Salk.  438. 

9.  The  tipstaff  is  the  marshal's  officer. 


&  C.  Holt,  456.  HainieB  v.  Cage^  5 
Mod.4n. 

3.  A  contract  of  marriage  is  not  within 
Ibe  statute  of  frauds,  though  it  was  once 
held  that  it  was ;  but  an  agreement  in  con- 
■ideratioa  of  marriage,  without  writing,  is 
void  by  the  statute  S^  Car.  2.  of  frauds. 
PJkti|po(v.  fFa2K3Lev.65.  Cook  r.  Baker, 
1  Stra.  34.    1  Ld.  Raym.  386.    Carth.  467. 

^  In  an  action  brought  by  a  woman  for 
breach  of  a  promise  of  marriage,  if  an  ex- 
press promise  be  proved  on  the  part  of  the 
man,  and  it  appears  that  the  woman  coun- 
teneiiced  it,  and  by  her  actions  at  the  time 


behaved  herself  so  as  if  she  agreed  to  it,  1  and  a  commitment  to  him  is  to  tha  mandial. 
tWQgh  no  actual  pronuse  be  proved,  it  shall  |  Anon.  12  Mod.  634, 635. 
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10.  If  a  fctaward  of  the  prison  be  put  in 
for  life  by  one  who  has  an  estate  for  life  in 
the  office  of  marshal,  and  the  marshal  is  for 
misdemeanor  removed  by  act  of  parliament, 
such  officer  is  not  removable  by  a  succeed- 
ing^ marshal  on  the  surrender  of  the  estate 
of  the  marshal  for  life,  because  he  could  do 
nothing  to  defeat  his  own  g^rant,  and  a  re- 
moval by  act  of  parliament  for  his  own  of- 
fence his  is  own  act.  Semb.  SuUon*i  case, 
12  Mod.  557,  558. 

11.  Bat  as  the  succeeding^  marshal  is  an- 
swerable for  his  prisoners,  whether  one  can 
be  imposed  upon  him  was  the  doubt  Id. 
ibid. 

12.  The  marshal  of  the  Marshalsea  is  not 
privileged  from  execution.  LevUton  v.  Lent' 
aU,  1  Sid.  68. 

13.  The  marshal  is  bound  to  take  notice 
of  commitments  by  the  court  of  King's 
Bench.    SouiheT*$  case,  6  Mod.  133. 

14.  If  a  marshaf  suffer  a  prisoner  to  es- 
cape, and  afler  he  is  out  of  office  the  party 
voluntarily  surrender  himself,  he  may  be 
legally  detained  by  the  succeeding  marshal. 
Grant  ▼.  Souther$,  6  Mod.  183. 

15.  In  B.  R.,  on  a  bill  of  trespass  laid  in 
Middlesex,  defendant  need  not  be  charged 
to  be  in  custody  of  the  marshal,  /fewdigate 
V.  Auneel,  2  Dy.  lia  pi.  78. 

16.  A  remanet  in  eustodia,  charges  only 
the  marshal  aAer  an  escape.  Anon,  11 
Mod.  4. 

17.  In  an  action  against  him  for  an  escape, 
it  must  be  averred  that  the  commitment  is 
of  record.    1  Saund.  38  b,  n.  (4). 

MARSHALSEA. 

1.  The  Marshalsea  court  has  jurisdiction 
only  in  three  actions,  trespass,  contract,  and 
covenant ;  and  of  no  action  which  concerns 
the  reality.    Miehelbwrn^t  case,  6  Co.  20  b. 

2.  It  is  sufficient  in  trespass  within  the 
verge,  if  one  of  the  parties  be  of  the  king's 
house ;  in  contract  and  covenant,  both  plain- 
tiff and  defendant  ought  to  be  of  the  house- 
hold. MichdbwnU  case,  6  Co.  20  b.  Cro. 
Eliz.  502.  S.  C. 

3.  The  prison  of  the  King's  Bench  is  not 
any  local  prison  confined  to  one  place.  Rex 
▼.  Hobert^  and  Rex  v.  Stroud,  Cro.  Car.  210. 
466. 

[See  aUo  ante,  tit  ComiT,  Vol.  I.,  p.  400.] 
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I.     RiLATXTI    TO    THE    LIABIUTT    OF    THK 

MASTER  IN  RESPECT  OF  HZB  SERVANT'S 

ACTS,  p.  945. 

II.    RXLATrVE      TO     THE    UABILITT    OF    THE 

SERVANT,  p.  946. 

III.    ReLATTVB    TO    THE    RRIIEDT    FOR    THE 

master; — 
[  *945  ]  1(a)*  Jlgain9thiM$ervant,p.m. 
(b)  Agoinet  other  perwnu,  p.  947. 


IV.  RSIATIVS  TO  THE  REMEDY  FOR  THE 
VANT,  p.  947« 


I.  Relative  to  the  liabiutt  of  the  mas- 
TEa  IN  respect  of  his  servant's  acts. 

1.  The  servant's  acts  bind  not  the  master, 
unless  he  acts  by  his  authority,  or  he  con- 
sents. IVard  V.  Evani,  2  Salk.  442.  Holt, 
120.  460. 463.  Mekton  v.  Brohan,  10  Mod. 
110. 

2.  Otherwise,  where  the  servant  derivee  a 
credit  from  his  master  by  being  used  to  trans- 
act business  for  him.     10  Mod.  110. 

3.  A  promissory  note  of  a  servant  will 
charge  his  master,  if  the  money  came  to  the 
master's  use,  though  he  was  not  intrusted  to 
give  such  note.  Bolton  v.  HiUeredon,  1  Ld. 
Ravm.  225. 

4.  A  note  given  by  a  servant  will  bind  the 
master,  where  the  servant  is  allowed  to  do. 
liyer  out  notes.    Holt.  642. 

5.  A  servant  used  to  transact  affairs,  of 
that  nature,  is  sent  with  a  note  drawn  upon 
a  goldsmith  to  receive  money,  and  invest  it 
in  Exchequer  bills ;  the  servant  gets  B  to 
give  him  money  for  this  note,  and  brings  the 
Exchequer  bills  to  hb  master ;  two  days  af- 
ter, the  ffoldsmith  fails ;  adjudged,  the  mas. 
ter  should  answer  the  money  to  B.  Atdkfoit 
V.  Brohan,  10  Mod.  110,  111. 

6.  If  the  holder  of  a  bill  of  exchange  send 
his  servant  with  it  to  the  payee  for  payment, 
and  the  payee  give  the  servant  a  draft  for  it 
on  his  banker,  but  the  banker,  instead  of 
paying  the  servant  money,  gives  him  a  note 
for  the  amoant,  which  note  is  not  paid,  the 
act  of  the  servant  shall  not  bind  his  master, 
for  he  was  sent  to  receive  the  money,  and 
not  the  note ;  and  therefore  the  master  may 
recover  the  amount  from  the  banker,  as  so 
much  money  had  and  received  to  his  use. 
Ward  V.  Evans,  6  Mod.  36.    10  Mod.  110. 

7.  If  a  servant,  authorized  to  manage 
the  cash  transactions  of  his  master,  take  a 
banker's  check,  instead  of  cash,  for  a  bill, 
and  give  a  receipt,  and  keep  the  draft  an  on. 
reasonable  time,  and  the  banker  fail,  the 
master  is  bound  by  this  act  of  the  servant. 
ThoroU  V.  Smith,  11  Mod.  71. 

8.  If  an  injury  arise  from  the  neglect  of 
a  servant,  an  action  lies  against  his  master 
only.    Perkim  v.  Smith,  Say.  142.  . 

9.  If  a  servant  usually  employed  to  bor- 
row money  or  pawn  goods  for  the  master,  do 
it,  debt  will  lie  against  the  master.  Anon. 
12  Mod.  564 

10.  Where  the  master  has  once  paid  for 
goods  delivered  to  the  servant  on  trust,  the 
tradesman  may  trust  him  alter.  Hazard  y. 
Treadwdl,  1  $tray.  506. 

11.  If  a  master  uses  to  send  his  servant  to 
buy  upon  trust,  and  the  servant  allerwards, 
when  he  is  sent  with  money,  embezzles  it, 
and  continues  to  buy  upon  trust,  the  master 
is  chargeable.    10  Mod.  111. 

12.  And  though  a  servant  be  dis mined* 
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yet,  if  notice  be  not  giyen,  and  he  is  trueted 
on  acconnt  of  the  former  credit  be  derived 
from  bis  maiter,  his  master  will  be  liable. 
JVteism  V.  BrokaUj  10  Mod.  110. 

13.  If  a  servant  used  to  draw  bills  of  ex. 
change  is  turned  awaj,  his  drafts  shall  bind 
bind  the  master,  anleas  notice.  Sec.  ^— — 
T.  fisrruon.  Holt,  460^ 

14»  If  one  send  his  servant  with  ready 
money  to  bny  Snoods,  and  the  servant  buy  on 
credit,  the  master  is  not  chargeable;  but  if 
the  servant  usnallj  bny  for  his  master  on 
tick,  and  the  servant  bny  some  things  with- 
out the  master's  order,  the  master  is  charge- 
able.   Anon.  1  Show.  95. 

15.  A  man  gives  money  to  a  servant  to 
boy  goods,  and  the  servant  buys  upon  cre- 
dit, the  master  iu  chargeable  if  he  takes  to 
the  goods,  otherwise  not.  Bolton  v.  HiUer$' 
den,  I  Ld.  Raym.  225.    Holt.  460. 

16i.  So,  where  a  servant  usually  buys  for 
his  master  on  tick,  the  master  is  chargeable. 
Aiskdome  v.  Hundred  of  Srulholme^  Holt, 
46a 

17.  The  master  liable  for  a  fraud  of  the 
apprentice.    Oranmer  v.  Jfixon.  1  Stra.  653. 

18.  If  the  apprentice  commit  a  conversion 
with  the  master's  knowledge,  trover  will  lie 
against  the  master.    2  Saund.  47  d. 

19.  Trover  lies  against  the  master 
[  *946  1  for  goods*  delivered  to  the  ap- 
prentice. Mead  1.  Hammond^  Sitti, 
505. 

20.  The  master  »  indictable  for  a  nui- 
sance done  by  his  servant.  7\irherviUe  v. 
Stanope^  1  Ld.  Raym.  264. 

21.  He  that  employs  a  servant,  under- 
takes for  him.  Boton  v.  Sandford^  2  Salk. 
44a 

21.  A  master  is  liable  for  the  neglect  of 
bis  aervaat,  but  not  for  his  wilful  acts. 
Jmu$  V.  Hari^  2  Salk.  441. 

23.  The  owner  of  a  cart  is  liable  for  da- 
nages  done  by  his  servants.  Anon.  1  Ld. 
Raym.  739. 

24.  A  master  of  a  stage  coach  is  liable  for 
goods  lost  by  his  driver,  if  he  takes  a  price 
for  carriage ;  alUer,  noL  MddUton  v.  Fow 
Ur,  1  SaJk.  268. 

21  Gaodo  are  spoiled  by  default  of  the 
naster  of  a  ship  employed  by  the  owners ; 
the  owners  are  liable.  The  action  should 
be  brought  against  all  the  part-owners,  who 
maks  bnt  one  master;  but  the  defect  can 
only  betaken  advantage  of  by  plea  in  abate- 
ment Baton  V.  Sandford,  2  Salk.  440. ;  and 
note. 

26L  If  a  servant  has  orders  to  sell  a  horse, 
and  the  servant  sells  him  as  a  good  one,  no 
action  ties  against  the  master.  Godb.  361. 
2  Ro.  27a    Niekoon  v.  Brofum,  10  Mod.  110. 

27.  A  merchant  is  answerable  eiviliier, 
though  not  criminaHler^  for  the  deceit  of  his 
&etor.    Horn  v.  AtcAolf,  Holt,  462. 

28.  If  the  master  command  his  servant  to 
do  what  is  lawful,  and  he  misbehave  himself, 


the  master  shall  not  answer  for  him.  Kingt' 
ton  V.  Booth,  Skin.  228. 

29.  The  chancellor  of  the  augmentations 
delivers  a  bond,  which  he  had  taken  from 
the  queen  by  virtue  of  his  office,  to  his  ser- 
vant, to  bail  to  the  clerk,  to  whom  the  cus- 
todv  of  it  belonged ;  the  servant  conspires 
with  the  obligor,  who  cancels  the  bond ;  his 
master  is  chargeable  to  the  queen  for  it,  and 
sois  the  servant  and  obligor.  2  Dy.  161.  pi. 
45. 

30.  A  receipt  given  by  a  servant  is  no  dis- 
charge of  a  debt,  without  special  authority. 
Tkorold  V.  Smith,  11  Mod.  87,  88. 

31.  A  refusal  to  deliver,  by  a  servant  of 
plaintiff,  goods,  without  an  order  from  his 
master,  is  not  absolute  enough  to  be  evi- 
dence of  a  conversion  in  trover.  2  Saund, 
46/.  n.  [m]. 

32.  In  an  action  against  the  master  for  his 
servant's  default,  tlie  servant  having  a  re- 
lease  from  his  master,  was  admitted  a  wit- 
ness for  him.    Jarvio  v.  Hayes,  2  Stra.  1083. 

U.  RiLATIVX  TO  THK  UABXLITT  OF  TBK  SB- 

VAHT. 

1.  A  servant  or  deputj  is  not  chargeable 
as  such  for  neglect  only,  but  recourse  should 
be  had  to  the  principal.  Lane  v.  Cotton,  12 
Mod.  488. 

2.  But  if  an  injury  arise  from  the  misfea- 
sance of  a  servant,  an  action  lies  against  him. 
Perkino  v.  Smith,  Say.  42.    12  Mod.  488. 

3.  If  a  servant  by  the  command  of  his 
master  do  a  tortious  act,  an  action  lies 
against  both.    Perking  v.  Smith,  Say.  41, 42. 

4.  Or  it  may  be  against  the  servant  alone. 
Sandt  V.  Child,  3  Lev.  352. 

5.  An  action  lies  against  a  servant  upon 
a  bill  of  exchange  drawn  on  him  and  ac- 
cepted generally,  though  the  order  is  to 
place  it  to  the  account  of  the  master.  Tho^ 
mas  V.  Bishop,  2  Stra.  955. 

6.  The  servant  may  be  charged  in  trover, 
though  the  conversion  was  for  the  benefit  of 
the  master.    2  Saund.  47  g.  n.  [n]. 

7.  If  subscAption  money  be  paid  to  a 
servant  of  the  South  Sea  Company,  who 
pays  it  over,  but  does  not  make  the  proper 
entry,  the  subscriber  has  no  remedy  against 
the  servant.     Cary  v.  JVebster,  1  Stra.  480. 

8.  If  a  servant  makes  a  bill,  acknowledff- 
ing  the  purchase  of  goods  for  his  masters 
use,  and  binds  himself  to  pay,  but  does  not 
seal  the  bill,  debt  will  not  lie  against  him, 
bnt  case  on  the  asoumpsU.  2  Dy.  230.  pi.  56. 

9.  Where  a  servant  executes  a  lawful 
command  of  his  master  in  an  unlawful  man- 
ner, he  is  answerable  for  the  misdemeanor, 
and  not  the  master.  Jfaiah  v.  East  India 
Company,  Com.  469. 

10.  Trover  will  not  lie  against  a  servant 
for  an  unlawful  intermeddling  with  the 
goods  of  any  person  by  the  command  of  his 
master.    Mires  v.  SoUbay,  2  Mod.  242. 

11.  The  servant  may  justify  battery  in 
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defence  of  hit  mailer,  but  not  e* 
[  *^7  1  cottoerto  £eetoer(f  ▼.  JBartfel,  1  Salk. 
407. 

12,  Where  money  in  paid  to  a  seryant, 
and  he  miaapplies  it,  the  party  has  a  remedy 
affainst  the  master  or  servant,  at  his  election. 
Auomey-General  v.  Perrjf^  Com.  486. 

13.  In  a  trespass  a^rainst  a  servant  fi)r  fish- 
ing in  a  several  and  free  fishery,  the  defend- 
ant may  plead  property  in  his  master,  and 
that  he  did  it  by  his  command.  Wine  v.  Ri- 
der^ 2  Mod.  68. 

IIL  RXLATITX  TO  THE  REMEDY  WOZ  THX  KAS- 

T«a; — 

(a)  Against  hi$  seroant, 

1.  A  master  can  have  an  action  on  the 
case  against  the  servant,  for  doing  any  thing 
to  his  damage  which  the  law  prohibits,  or 
which  is  a  breach  of  trust.  Huttty  v.  PtMjy, 
1  Sid.  298. 

2.  If  the  servant  of  a  common  carrier  ac- 
cidentally lose  goods  intrusted  to  his  master 
to  carry,  the  master  cannot  maintain  an  ac- 
tion against  him  for  the  value,  unless  he  can 
prove  negligence,  and  has  paid  the  money  to 
the  owner.  Savage  v.  WaUhew,  11  Mod.  135. 
See  Nickeon  v.  Brohan.  10  Mod.  111. 

3.  An  indictment  against  a  servant  for  ab- 
senting himself  from  his  master's  service, 
must  state  how  long  the  absence  continued. 
Rex  V.  Danid^  6  Mod.  182. 

(b)  Agairut  other  penons. 

1.  Trespass  Ues  by  a  master  for  the  bat- 
tery of  his  servant,  by  which  he  lost  his  ser- 
vice.   Roeiere  v.  Sawkina,,  Holt,  460. 

2.  For  the  battery  of  a  servant,  the  master 
and  servant  may  both  bring  actions  for  da- 
mages,  and  recovers  in  the  one  action  cannot 
be  pleaded  in  bar  of  the  other.  SavU  v.  Kirby 
10  Mod.  386. 

3.  But  the  master  cannot  have  an  action 
for  beating  his  servant  to  death,  for,  by  being 
converted  into  folony,  the  civil  remedy  is 
merged.  Higgina  v.  Buteker^  Yelv.  89, 90. 
1  BrownL  205.    Noy,  18. 

4  The  master  may  have  an*  action  for  in- 
veigling away  his  servant,  ilium.  Comb.  111. 
lb.  354. 

5.  The  servant  is  robbed  of  the  master's 
money ;  either  of  them  may  maintain  the  ac- 
tion upon  the  statute  of  Winton.  Conibee  v. 
Hundred  of  Bradley^  Holt,  37,  38. 

6.  If  the  servant  (an  apprentice)  earn  any 
thing,  the  master  may  recover  it  in  trover;  it 
does  not  matter  whether  he  be  legally  an  ap- 
prentice.   2  Saund.  47  i. 

7.  Trover  lies  for  the  master  for  his  ser- 
vant's ticket  for  money  by  him  earned,  &,c. 
Anon.  Holt,  461. 

8.  If  the  servant  purchases  goods,  the  mas- 
ter may  have  trover  for  them.  2  Saund.  47  t. 

9.  Trover  does  not  lie  for  taking  away  a 
negro  servant  2  Ld.  Raym.  1274.  Cham- 
herlain  v.  Harvey^  1  Ld.  luiym.  146. 

10.  An  indictment  for  retaining  a  servant 


without  a  tertimonial  from  his  laat  maater 
waa  quashed.    1  Mod.  78. 

IV.  RSLATIVI  TO  IBS  WXMEBW   VOE  THE  UK* 

YAirr. 

1.  If  a  servant  be  robbed  of  his  master's 
money  or  goods,  he  or  the  master  may  aue 
the  hundred.  Com^s  v.  Httmdared  ef  Bradley t 
Salk.  613,  614. 

2.  The  servant  cannot  have  an  action 
against  the  master  for  refusing  to  give  him  a 
character.    1  Saund.  130.  n.  [e]. 

3.  If  the  master  honestly  gives  a  bad  charac- 
ter of  a  servant,  who  brings  an  action  for  it, 
the  master  may  show  the  &ct  under  the  go- 
neral  issue.    1  Saund.  130. 

MAYOR. 

1.  A  mayor  has  not  a  casting  voice  in  a 
corporation  unless  by  special  custom.  Aium. 
7  Mod.  12. 

2.  If  a  charter  fix  the  election  of  a  mayor 
on  a  day  certain,  without  power  to  hold  over, 
the  poll  cannot  be  adjourned.  Rex  v.  Pole^ 
7  Mod.  194. 

3.  The  person  who  represents  the  mayor 
on  an  election  under  11  6. 1.  c.  4.  must  be 
the  person  nearest  to  him  in  place  and  office. 
Rex  V.  Morgan^  7  Mod.  322. 

4.  Where  a  corporation  is  by  charter  to 
consist  of  a  mayor,  recorder,  &C.,  the  same 
person  cannot  be  both  mayor  and  deputy  re- 
corder.    Semb.  Reg.  v.  Sutton^  10  Mod.  76. 

5.*  If  a  charter  authorize  the 
mayor  and  aldermen  to  nominate  [  *948  ] 
four  burgesses  as  candidates  for 
the  mayoralty,  a  bye-law  that  any  burgess, 
though  he  be  an  alderman,  may  be  put  in  no- 
mination,  is  void,  for  it  is  contradictory  to  the 
charter,  which  confines  the  nomination  of  tlio 
burgesses  only.  Rex  v.  Mayor  of  WeymouiU, 
7  Mod.  373. 

6.  An  attachment  lies  again  A  a  mayor  for 
proceeding  afler  a  certiorari  delivered.    Rex 

V.  Mtfyor  of  Cariitle,  7  Mod.  38. 

7.  An  information  will  not  lie  against  & 
mayor  for  neglecting  to  hold  a  session,  unless 
such  neglect  was  wilfiil  and  corrupt.  Rex  ▼• 
Holford,  7  Mod.  193. 

[Se€  ante,  tit.  CoaPOR4TioN,  div«  XVI.  (b). 
Vol.  I.  p.  376.] 

MAYOR'S  COURT. 

If  a  person  assault  an  alderman  of  London 
while  in  the  due  execution  of  his  effioe,  the 
common  serjeant  of  the  city  may  file  an  in- 
formation in  the  mayor's  court  against  the 
ofiender.    Rex  v.  Rogera,  7  Mod.  29. 

MELIUS  INQUIRENDUM, 

1.  The  courts  will  grant  a  melius  inquiren- 
dum on  proof  of  corrupt  practice  in  a  coro- 
ner, on  taking  an  inquisition  p09t  mortem* 
Rex  V.  Stanlake,  1  Mod.  b2. 

2.  So  to  supply  the  omission  of  finding  the 
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goods  of  •  /elo  detein  the  ooniiier*s  inqaisi. 
tioD.    1  SuuhL  371  o. 

3.  It  u  not  rranted  bot  fyt  a  mifldemeanor 
inthojiirf.    Sae  r.  HeihertaU,  3  Mod.  SO, 

4.  it  never  helps  a  defective  ioqaisition. 
Rut  T.  Warden  of  the  FUeL,  3  Mod  336. 

6.  A  melioB  inqairendam  is,  upon  default 
of  tho  eonmer,  to  be  directed  to  the  sheriff. 

6.  A  meUoe  inquirendom  shall  be  avoided, 
on  a  Buraiise  in  court  that  the  lands  are  of 
greater  yearly  valoe  than  is  declared  in  the 
oftoe ;  so  on  a  snraiise  that  they  are  held  by 
other  service,  or  that  the  party  is  Ktaed  of 
another  estate  than  Is  found  in  the  offioe;  but 
if  io  these  cases,  on  a  writ  of  melius  inqoi* 
readiMiH  it  be  again  foand  against  the  king, 
the  kiof  shall  have  a  new  writ  of  melius  in- 
qnirendum.    SUmghter'9  case,  8  Ca  168  a. 

7.  After  offioe  toond  against  the  king,  the 
oowt  onght  not  to  award  a  melius  inquiren- 
dttni«  o^eas  on  some  matter  of  record,  or 
some  other  pregnant  matter  to  show  the  for- 
nv  to  be  mistaken.    Id.  ibid. 

MERCHANT. 
L  DBmnioN  of  tbs  woan,  p.  94a 
II.  Or  ram  law-maoHAirr,  p.  948. 
IIL  RsLATivx  TO  assraAurrs  or  teaok,  p. 

94a 
IV.  LunuTT  or  a  MsaoHAiiT,  p.  949. 

V.  In    aXLATlOlf  TO  TBB   DEATH  Or  A  JOINT- 

r,  p.  949. 


i.  ODmrnoH  or  tbs  woed. 
1^  word>  merchant"  includes  all  sorts  of 
tra^sn,  as  weU  as  merchant  adventurers. 
Jfiyer  ^  Lmdm  ?.  WOkt,  Salk.  445.;  and 
S  BiumiL  99. 


IL  Or  mi  LAW^nacBAiiT. 

Hie  IswHBMvhant  isytis^ciittiMiY  and  part 
of  the  eosBmon  law,  and  the  court  ought  to 
take  notice  ofit  when  pleaded.  MeggadowY, 
Ale,  H  Mod.  15, 16. 

111.  Rblativb  to  annLAiNTB  or  nAOS. 

1 .  The  king  cannot  at  hit  pleasure  put  any 
impooition  upon  any  merchandize  to  be  im- 
portnd  into  this  kingdom,  or  exported,  unless 
It  be  for  advaneemont  of  trade  and  traffic. 
IS  Co.  33. 

S.  Such  impositions  so  laid  cannot  be  de- 
or  granted  to  any  subject,    ibid. 

[  ^949  ]  IV.*  LiABtUTT  or  a  mbecbant. 

A  merchant  shall  answer  civilly,  thpugh 
not  criminally,  for  the  deceit  of  his  factor. 
Utm  T.  JfiekoloB^  Holt,  462. 

V.     In  BCLATIOH  TO  THB  OBATn  Or  A  JOtNT- 

maoRAirr. 

1.  Among  joint-merchants  there  is  no  sur. 
YiTorship.  Mmrim  ▼.  Crompe^  I  Ld.  Raym. 
940. 

S.  Bot  though  the  doty  does  not  survive, 
the  remedy  does.  MartHh  t.  Crumps  2  Salk. 
444. 

3.  Tbeiefors  the  sttrriror  and  the  ezecu* 
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tor  cannot  join  in  an  action.  Martin  v. 
Crump,  2  Salk.  444.  Kemp  v.  Andrews^  1 
Show.  189.  3  Keb.  798.  2  Lutw.  1493. 
Contra,  Hall  v.  Hujfan,  2  Lev.  188.  lb. 
228. 

4.  To  an  action  of  trover  brought  by  the 
survivor  of  three  partners,  it  cannot  be 
pleaded  in  bar  that  the  two  deceased  part- 
ners and  the  plaintiff  were  joiot-mercbantS| 
and  that  there  is  not  any  right  of  survtvor- 
ship ;  for,  if  the  executors  of  such  deceased 
partners  ought  to  join,  it  is  matter  of  abate- 
ment and  not  of  bar.  Kemp  v.  Andre%B8, 1 
Show.  188. 

5.  The  executor  of  a  joint-merchant  de- 
ceased can  have  account  against  the  survi- 
vor by  the  law-merchant,  for  the  survivor  is 
only  entitled  to  half  the  stock;  but  it  is 
otherwise  by  the  common  law.  Chamhtrlain 
of  London^*  case,  3  Leon.  264.  2  Brownl.  99. 

MERGER. 

1.  One  bond,  be  it  of  record  or  not,  cannot 
merge  another  bond.  Higgen^o  case,  6  Co. 
44  b.      •     . 

2.  If  a  man  brings  an  action  of  debt  on  a 
bond,  and  is  barred  by  jodgmeot,  so  long  as 
the  judgment  remains  m  force  he  shall  not 
have  a  new  action.    Id.  ibid. 

[Respecting  the  merger  of  an  estate,  §ee 
ante,  tit.  Estatk,  div.  XI II.  Vol.  I.  p.  621. 

MESNE  PROFITS. 

1.  The  lessor  of  the  plaintiff  in  ejectment 
cannot  maintain  an  action  for  the  mesne 
profits,  without  an  actual  entry;  but  the 
lessee  may.    JVeicpor/V  case,  Skin.  424 

2.  When  a  remainderman  has  made  an 
actual  entry  to  avoid  a  fine,  a  court  of  equity 
will  decree  the  wrongful  possessor  to  ac- 
count to  him  for  the  rents  and  profits  from 
the  time  when  his  title  first  accrued,  even 
those  that  accrued  before  he  made  the  en- 
try. Dormer  v.  Forteseue,  Willes,  343.  n.  (a.) 

3«  But  in  a  court  of  law,  the  party  can 
only  recover  the  profits  that  accrued  afler 
sudk  actual  entry.    Compere  v.  Hickt,  ib. 

4.  If  a  suit  for  possession  be  properly  cog* 
niaable  in  equity,  there  may  be  an  account 
of  rents  and  profits ;  but  if  the  plaintiff  has 
a  legal  title  to  the  possession,  he  has  no  right 
to  proceed  by  bill  for  an  account  of  rents 
and  profits.  Bamewall  v.  BamewaU,  8 
Ridgw.  66. 

5.  An  after-born  child  is  not  entitled  to 
mesne  profits  in  case  of  entry  by  the  unolob 
TAomfry  v,  Fleetwood,  10  Mod.  414. 

6.  In  case  of  a  divorce  in  the  spiritual 
court  a  vineiUo  matrimonii,  the  husband  is 
not  answerable  for  the  mesne  profits  of  his 
wife's  estate.     10  Mod.  411. 

7.  An  action  for  mesne  profits  cannot  be 
maintained  against  the  executor  of  the  per- 
son who  held  the  possesfion.  Barnewall  v. 
BamewaU^  3  Ridgw,  24. 54.  71. 
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8.  It  if  in  form  aD  action  of  trespam;  if 
tho  declaration  omit  to  state  any  time  when 
tha  defendant  entered,  thia  is  cured  by  sta- 
tute 4  Anne.    1  Saund.  227  n.  [6.]  277  a, 

9.  Afler  recovery  in  ejectment,  the  lessor 
brought  an  action  tor  the  mesne  profits,  and 
the  lessee  released  the  action ;  bat  the  re- 
lease was  set  aside  by  the  court.     ▼. 

Close,  Skin.  247. 

10.  Where  judgment  is  obtained  against 
the  casual  ejector,  the  party  in  possession 
may  controvert  the  title  in  an  action  for  the 
mesne  profits.  Jefferiet  t.  Dyaon^  2  Stra. 
960.    2  Burr.  665.    But  see  Barnes,  473. 

11.  Mesne  profits  cannot  be  recovered  for 
a  time  before  the  demise.    1  Saund.  319  e. 

12.*  Actions  for  mesne  profits 

[  *950  ]  tend  to  create  double  expense; 

plaintiff  should  be  ready  at  the 

trial  of  the  ejectment  to  prove  his  damages. 

Treheme  v.  Oresnngkamy  2  Barnes,  59. 

13.  The  nominal  plaintiff  may  sue  for  an 
escape  of  defendant  in  execution  for  mesne 
profits.    1  Saund.  38.  n.  [A.] 

MESSUAGE. 

In  an  action  on  the  case,  a  garden  may  be 
said  to  be  parcel  of  a  messuage  or  house, 
and  it  shall  pass  by  such  words  in  a  convey- 
ance, although  in  a  prtbcipe  quod  reddat, 
where  land  is  demanded,  it  must  be  demand, 
ed  by  the  name  of  a  garden.  Smith  v.  Mar- 
tint  ^  Saund.  4  '1. 

MILL. 

1.  A  manor  was  held  of  the  king  in  fee- 
farm,  in  which  there  was  a  custom  that  the 
tenants,  &c.  should  grind  their  com,  &c.  at 
the  lord's  mill ;  the  defendant  erected  a  mill 
out  of  the  manor,  near  to  the  said  mill,  and 
to  have  this  mill  out  of  the  manor  demolish- 
ed was  the  drift  of  the  bill,  but  it  was  dis- 
uiissed.    Hard.  174, 175.     Ftrf«  184, 185. 

2.  In  an  action  for  not  grinding  at  a  mill, 
the  plaintiff  may  declare  on  his  possession 
Jberely  of  the  mill,  without  setting  out  any 
title.    2  Saund.  113. 

3.  The  custom  to  grind  must  be  proved 
at  the  trial.    2  Saund.  113  a. 

4.  This  action  is  substituted  in  the  place 
of  the  writ  de  $ecia  ad  nuUendinvnu  2  Saund. 
114  6. 

5.  If  a  miller  takes  more  than  custotpary 
toll,  it  is  extortion.  Rex  v.  Burdeit,  1  Ld. 
Raym.  149. 

MINE. 

1.  The  place  where  coals,  copper,  and 
ores  of  all  kinds  lie  buried  under  ground,  is, 
before  they  are  worked,  called  a  vein,  and 
after  they  are  worked  a  mine.  Attry  v.  Bal- 
iard,  S  Mod.  193. 

2.  But  a  vein  of  ore  not  open,  but  dose, 


may  be  called  a  mine.  Caie  of  Jftnes^Plow. 
337. 

3.  If  a  man  be  seised  of  lands  in  which 
there  are  mines  open,  and  veins  not  opeo, 
and  a  lease  be  made  of  the  lands,  the  mines 
only,  and  not  the  veins,  pass,  and  therefore 
he  cannot  open  new  mines.  w9s/ry  v.  Bal" 
lard,  2  Mod.  193. 

4.  If  a  man  lease  his  lands  and  all  mines, 
lessee  may  dig  for  them  when  there  are  do 
open  ones.    1  Saund.  323.    2  Saund.  259  6. 

5.  If  there  are  open  ones  at  the  time  of  the 
lease,  lessee  cannot  sink  new  pits.  2  Saand. 
259  6. 

6.  If  a  man  opens  a  mine  in  his  own  land, 
he  may  dig  and  follow  the  vein  under  ano- 
ther man^s  ground;  but  if  the  owner  dig 
there  also,  he  may  stop  his  farther  progress. 
Aium.  2  Vent  342. 

7.  In  ejectment  for  mines,  the  possession 
of  the  manor  is  no  evidence  to  prevent  the 
statute  of  limitations.  Rich  v.  Jokmmm,  9 
Stra.  1142. 

MISDEMEANOR. 

1.  It  is  a  misdemeanor  in  an  officer  to  tako 
any  thing  from  a  prisoner  in  hie  eostodj. 
Rex  V.  Johruoriy  11  Mod.  62. 

2.  A  sheriff  cannot  admit  a  person  to  bail 
who  is  arrested  for  a  misdemeanor,  ^nofi. 
6  Mod.  179. 

3.  But  he  can  take  a  reoognisanee.  9 
Saund.  59. 

4.  If  a  person  surrender  on  proclamation 
to  a  secretary  of  state  on  a  charge  of  misde- 
meanor, the  secretary  may  bind  him  to  ap- 
pear in  the  King*s  Blench,  but  cannot  obli|fe 
him  to  give  sureties  for  his  good  behaviour. 
Rex  V.  7\f/eAtn,  6  Mod.  164. 

5.  An  indictment  for  a  misdemeaaort  oet- 
tiag  forth  an  intention  to  commit  treason,  io 
good.    Rex  V.  Cooper^  5  Mod.  207. 

6.  The  defendant,  on  an  information  for 
a  misdemeanor,  is  entitled  on  pleading  to  an 
imparlance  until  tho  next  term.  Anoiu  1 1 
Mod.  5. 

7.  If  a  person  surrender  to  an  information 
for  a  misdemeanor,  he  may,  on* 
renewing  his  recognizance,  have  [  *9ftl   ^ 
time  to  plead ;  but  if  he  is  brought 

in  on  a  capiat,  he  most  plead  inaianUr,  iteac 
V.  TWcAin,  6  Mod.  165. 


MISNOMER. 

I.  Wh4T  is  a  SCTPncnENT  AMD  PEOPn 

MINT  or  A  FAltTV's  NAME;  AMD  COMSB- 
QUENCK  or  A  mS-STATBMKNT  ; — 

(a)  &ener«%,  p.951. 

(b)  In  a  name  ofdignitff,  p.  951. 

(c)  /n  the  name  of  a  corporaiion^  p. 

952. 

(d)  /na2Mfe,p.952. 

(e)  In  a  bond,  p.  952. 

(f)  /n  an  act  ofpajUament^  p.  952. 
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n.  WnM  AND  BOW  THK  OCRNDAIIT  CAN   TAI 
AD?ANTAQB  OT  A  MISMOMSR,  p.  953. 
III.  How  iftwr^M»«    BHOOLD  BK  PUBADKD,    p. 

953. 
IV.  GonnftUBfCB  or  mot  flbadino  it,  p.  953. 
y.  TVhbn  an  amxn dmxnt  will  u  allowed, 
p.  953. 

L  What  n  a  sufficient  and  propkr  itate- 

MENT    OF   A    party's    NAME;   AND  OON8E- 
anSNCE  OF  A  MIS-STATBMENT  ; 

(a)  OtneraUy. 
L  A  man  can  have  but  one  name  of  bap- 
tisiB,  bnt  he  may  have  two  sumames.    Dm- 
pifn  ▼. S/nvt^Cn.  EL.  57. 

2.  An  indictment  was  qaashed,  because  it 
giTe  the  defendant  two  distinct  Christian 
names.    Rex  t.  Newman,  1  Ld.  Raym.  562. 

3.  If  a  man  marries  with  a  woman  pre- 
contracted, and  has  issue  by  her,  this  issue 
hears  the  snmaine  of  the  father;  but  if  after, 
the  hoshand  and  wife  be  divorced  for  pre-con- 
tract, the  issue  loses  its  surname ;  yet  this  is 
a  food  gnmnd  for  reputation  subsequent ;  so, 
IB  msny  other  cases,  the  name  by  repute  is 
ssfBcieot.    FtncA'f  case,  6  Ckk  66  a.  66  b. 

4  Vulgar  repotation  is  allowed  in  writs 
taiieable,  which  are  had  by  agreement  and 
coosent  of  parties,  but  not  in  adversary  suits. 
Aiei's  case,  6  Co.  66  b. 

5.  **  A  certain  pereon  called  Captain  S, 
{entkoian,**  was  held  to  be  a  good  description 
of  a  person,  in  an  indictment  for  forcible  en- 
try. £gH  tfSaHsbufy  v.  Sir  A.  AMhUy,  Palm, 

6.  On  ccrfiersri  to  remove  orders,  the  name 
flf  the  pariah  in  the  writ  and  that  in  the  order 
■ttt  be  the  same.  Reg.  v.  InhabiianU  of 
IMiv,  2  Salk.  452. 

7.^  If  there  be  &thAr  and  son  of  the  same 
^^riMJan  Dsme^  a  declaration  against  the 
■am  CMstedia  marewehalii  is  good,  without 
Mnguislitng  him  by  the  addition  of  junior. 
Xmui  t.  Brovns,  6  Mod.  198. 

«^  la  4ebt  on  bond,  the  defendant  was  sued 
by  thenameof  *•  Joacob,*'  instead  of '*  Jacob,'* 
and  hdd  ao  mtanomer.  Aboab^9  case,  I  Mod. 
107. 

9.  "flbnaei**  and  *«  SamuP  shall  be  mtend- 
•d  the  same  name.  Fenn  v.  iiZston,  11  Mod. 
984 

10.  **  Seger"  and  **  Segear"  held  to  be  idem 
'Msafis,  and  no  misnomer.  Brvngery»8eger, 
lBa.495. 

11-  So,  •*  Peirs"  and  •*  Peter.''  ChniUh  v. 
JfidAtoR,  Cro.  Jac.  425. 

12.  So,  *«  Sanders"  and  ^  Alexander  ;'*  and 
**  Joan"  and  *»'  Jane.**    S.  C.  Cra  Jac  425. 

13.  •«  Franciseus"  and  *«  Francus."  Qtif- 
M  ▼.  mddleian,  Cra  Jac.  534. 

14  Bat  otherwise  of  "<  Edward"  and  ^  £d- 
■DamL"  WaUdiu  v.  Oliver,  Cro.  Jac.  55a 
S40. 

15.  So,  •«  Saint-John'*  for  ^  Sain^ohn,"  is 
bed.    2  R.  3.  fb.  13.1  And.  211. 

16.  So,  •«  Elizabeth**  and  <«  Isabel"  sra  dif- 


fbrent;  *•  Margaret"  and  ••Margary."    26. 
Ass.  pi.  16.  1  And.  212. 

17.  "  Ap'  Bell"  and  «  Ap'  Pell,"  held  not  to 
be  the  same  names,  though  they  are  idem  to* 
nantia  in  Welsh.  Uoyd  v.  BttheiL,  1  Ro. 
200. 

18.  ••  Adderley,"  for  "Adder by"  is  a  ma. 
terial  miBnoropr ;  but  is  amendable  by  the  sta- 
tute.   Mo.  407. 

(b)  Jna  name  of  dignity. 

1.  Baronet  is  a  dignity,  and  part  of  the 
name.  Lepara  v.  Sir  J.  Jermaine,  3  Salk. 
235. 

2.  Knight  is  likewise  a  dignity, 

and  part*  of  the  name.  Zrd.Ossiiis-  f  MKI^  ] 
ton's  case,  3  Salk.  336. 

3.  In  records  and  legal  proceedings,  the 
whole  name  is  to  be  set  forth ;  therefore,  if 
one  that  is  knight  and  baronet  be  only  styled 
knight,  it  is  a  misnomer.  Hutton  v.  Crow, 
10  Mod.  283, 284.  Salk.  50.  Jefferue  v.  iSneis, 
Carth.  14.  Comb.  65.  1  Salk.  6.  2  Salk.  54, 
55.  5  Mod.  310. 

4  An  earl  of  any  other  realm  may  implead 
or  be  impleaded  by  the  name  or  title  of  knight 
and  earl  of  such  a  place ;  and  good  because 
knight  is  not  local,  though  earl  is.  March, 
19.  pi.  26. 

5.  A  peer  may  be  named  esquire  in  the 
bail-piece,  but  not  in  the  recognisance.  7 
Mod.  38. 

6.  Indictment  of  a  peer  as  a  commoner, 
d&c  is  a  misnomer.  Rex  and  Reg,  v.  KnoUfi^ 
Holt.  533. 

7.  Elarl  of^  dtc.  is  a  sufficient  description, 
though  the  Christian  name  is  mistaken,  /n. 
goLdSby  V.  Msrttn,  Stra.  316. 

8.  A  duke's  eldest  son  is  not  to  be  styled 
by  his  fkther's  second  title  in  legal  proceed- 
ings, though  allowed  him  in  common  par- 
lance.  Marquie  of  Carmarthen^  eaee,  Salk. 
451. 

9.  A  declaration  in  debt  on  bond,  that  the 
defendant  became  bound  by  the  name  of  John 
Villars,  Viscount  Perbeck,  and  Earl  of  Buck- 
ingham, is  good ;  but  the  better  way  is,  to 
recite  the  titles  under  an  aliae  dietue.  ViL 
lars  V.  Gary,  6  Mod.  303. 

(c)  In  the  name  of  a  corporation* 

1.  A  corporation  may  acquire  a  name  by 
reputation.  Dutch  Weet  India  Company  v. 
Moeeo,  1  Stra.  614 

2.  A  corporation  may  sue  by  their  name 
of  incorporation,  though  they  have  express 
power  to  sue  by  another.  College  of  Phyti' 
ciana  v.  Salmon^  2  Salk.  451. 

3.  Any  variation  in  the  name  of  a  copora- 
tion  is  fatal.  Turml  v.  ilynsisartA,  2  Stra. 
787. 

4.  Judgment  against  a  corporation  by  a 
wrong  name  is  void.  Button  v.  Oardtm,  1 
Ld.  Raym.  119. 

5.  A  variance  between  the  writ  and  return 
of  a  mattdamtts  in  the  name  of  the  corporation 
is  ilL  Reg.  v.  Bailiff  of  ijpswicA,  Salk.  433, 
434 


952 


MISRECITAL. 


(d)  In  a  lease. 

1.  Lease  by  the  provost  and  royal  college 
of  the  hleBsed  Mary  of  Eton,  &c.,  by  the  name 
of  the  provost  and  fellows  of  the  royal  college 
of  Eton,  &c.,  is  void.    2  Dy,  150.  pi.  85. 

2.  A  lease  made  by  an  ecclesiastical  person 
shall  not  be  avoided  for  misnomer.  1  Mod. 
115. 

(e)  In  a  bond. 

A  bond  made  by  the  name  of  *^  Erlin,"  but 
fubscribed  ^*  Erlwin,"  is  no  material  variance. 
Cromwell  v.  Grunsden.  Salk.  462. 

(f )  In  an  act  of  parliament. 

Misnomer  of  a  corporation  in  an  act  of 
parliament,  when  the  express  intention  ap- 
pears shall  not  avoid  the  act.  {7moer«tty  of 
Oxfotd*e  case,  10  Co.  53  b. 

I(.  When  and  how  the  dffendant  can  take 

ADVANTAGE  OF  A  MttNOMER. 

1.  If  A  make  a  bond  in  the  name  of  B,  and 
is  saed  by  the  name  of  B,  he  may  plead  the 
misnomer.  Linch  ▼.  Hooke^  6  Mod.  226. 

2.  One  bound  himself  by  the  name  of  John, 
whereas  his  Christian  name  was  Robert;  in 
debt  on  this  bond,  he  pleaded  non  est  factum^ 
and  the  jury  found  the  whole  matter ;  a  judg- 
ment in  B.  R.  for  the  plaintiff  was  reversed 
in  Cam.  Scacc.  Lutw.  [370]. 

3.  A  wife  afler  a  bail-bond  given  may  plead 
a  misnomer.  lAnch  v.  Hooke^  6  Mod.  310. 

4.  The  putting  in  bail  is  the  act  of  the  bail, 
and  does  not  estop  the  defendant  from  plead- 
ing a  misnomer.  PuUein  v.  Beneont  I  Ld. 
Raym.  249. 

5.  An  exigent  is  sued  to  outlaw  a  defend- 
ant in  appeal,  who  sues  out  a  supersedeas  by 
the  name  in  the  writ ;  he  cannot  afler  that 
plead  a  misnomer  to  the  originaL  1  Dy.  8d. 
pi.  107.  ^ 

6.  Misnomer  cannot  be  pleaded  to  a  writ 
of exeommunieato  capiendo.  Botmejield's  Chse. 
1  Mod.  70. 

7.  After  defendant  has  appeared  and  plead- 
ed no  advantage  can  be  taken  of  misnomer* 
ft  Ro.  50.  88. 

8.  Misnomer  of  the  defendant  may  be 
pleaded  afler  a  full  defence,  but  not  afler  a 
general  appearance  and  defence.  Britton  v. 
Grmdon,  I  Ld.  Raym.  118. 

9.  If  two  be  joined  in  one  writ,  the  one 

shall  not  plead  the  misnomer  of 

[  *953  ]     the  other.*     Rawlinson  v.  Oriett, 

Carth.  96.  Finch*s  case,  6  Co.  64  b. 

III.   How  MISNOMER  SHOULD  BE  PLEADED. 

1.  Misnomer  must  be  pleaded  in  person, 
and  not  by  attorney.    2  Saund.  209  h, 

2.  A  plea  of  misnomer  by  attorney  may  be 
refbsed,  but  it  is  no  cause  of  demurrer.  Cre- 
mer  v.  Wicket^  1  Ld.  Raym.  509. 

3.  In  an  action  against  a  corporation,  mis- 
nomer of  the  defendant  can  be  pleaded  by  at- 
torney,  afler  obtaining  a  special  warrant  by 
leave  of  the  court.  Britton  v.  Gradon,  1  Ld. 
Ravm.  118. 509. 

4.  Great  precision  and  certainty  is  requi- 
site in  this  plea.  3  Sannd.  209  a. 


5.  It  is  a  bad  pka  in  abatement,  that  the 
defendant's  sane  of  baptism  is  aot  so  and  so. 
Evans  v.  «ing^  Willes,  558. 

6.  It  is  not  sufficient  to  say  be  waa  baptised 
by  another  name,  without  showing  that  he 
was  always  known  by  it.    6  Mod.  116. 

7.  In  a  plea  of  another  name  of  baptism, 
there  is  no  need  to  traverse.  Walden  y.  AU- 
man,  2  Ld.  Raym.  1016. 

8.  If  a  man  sued  by  the  name  of  Benjamin 
plead  in  abatement  that  he  was  baptised  by 
the  name  of  John,  with  a  traverse  that  tlie 
said  John  was  never  known  by  the  name  of 
Benjamin,  the  plea  is  bad.  S.  C.  6  Mod.  115. 
3  Salk.  238. 

9.  The  plea  must  not  state  that "  the  said 
B,  &C.,**  because  it  thereby  admits  that  he  is 
the  person  sued.  TaUani  ▼.  Germyn^  Garth. 
207.    2  Saund.  209  a. 

10.  In  debt  on  bond,  the  defendant  was 
sued  by  the  name  of  Peter  ;  he  pleaded,  that 
he  was  baptised  by  the  name  of  Taul,  and  not 
by  that  of  Peter,  and  concluded  to  the  coun- 
try: a  re«poni2eas  ouster  was  awarded.  Shield 
V.  Cliff,  7  Mod.  104 

11.  In  a  plea  in  abatement  of  the  writ,  do- 
minus  is  too  general ;  it  ought  to  be,  that  the 
defendant  is  a  baron  of  parliament,  and  oaght 
to  show  the  writ  under  seal  testifying  the 
same.  Countess  of  Rutland's  case,  6  Co.  53  bu 

IV.  Consequence  of  not  riiiADiifo  rr. 
If  the  defendant  omits  to  plead  a  misDOinerv 
he  may  be  taken'in  eiecntion  by  the  wronff 
Christian  name.    Cmto/brtf  ▼•  Sbfdbisetf,  m 
Stra.  1218. 

V.  When  an  amendment  will  be  allowbd. 
A  misnomer  in  a  bail-bond,  and  a  reddidU 
se,  variant  from  the  first  i^t,  cannot  be 
amended.    BemardisUm's  ease,  6  Mod.  309. 

MISRECITAL. 

1.  Immaterial  recitals  hart  not«  FM  r. 
Berkley,  Carter,  149. 

2.  If  the  recital  make  no  alteration  in  the 
commencement  or  end  of  the  term,  that  is  not 
a  material  misrecital.    S.  C*  Carter,  157. 

3.  One  having  bought  a  messuaffe  in  D  of 
J  C,  makes  a  feofiment  by  deed  of  his  mea- 
suage,  late  of  R  C,  in  D ;  this  mistake  does 
not  vitiate  the  conveyance.  3  Dy.  376.  pL 
25. 

4.  Where  there  is  a  misrecital  of  the  com- 
mencement of  a  fermer  lease,  habendum  aAer 
the  demise,  it  is  good ;  but  if  it  be  afler  the 
term  recited  is  expired,  it  is  void.  Fosi  ▼. 
BerUev,  Carter,  149. 

5.  Where  a  lease  is  misrecited  in  the  date, 
and  the  habendum  is  to  be  from  the  date 
which  is  recited,  there  the  lease  shall  com- 
mence  from  the  sealing.  Rows  ▼.  Hkniing- 
ton,  Vaugh.  73. 

6.  If  misrecital  of  a  lease  in  esse  be  in  • 
material  point,  this  lease  shall  begin  ftom  the 
delivery.    Foot  ▼.  BerkUyt  Carter,  149. 

7.  Misrecital  of  a  general  grant  wiO  pre* 


MONSTRANS  DE  DROIT. 


064 


jodioe;  tcew,  in  a  gmit  of  ptrtieiikn  0000 
foAflieiitly  Mentained.    Hob.  171. 

8.  The  qoeeo,  in  a  ffrantofan  office,  recited 
a  mrreDder  made  to  her  of  a  former  grant,  as 
dated  33 IL  a,  when  it  fiu^t  it  was  dated  32 
H.  8. ;  this  nuarecital  vitiates  the  iprant,  and 
iiaotaidedb/4a&5P.  &M.  c  1.  2  Dj* 
m.pL35. 

9.  If  a  lease  he  made  to  beem  ihr  thirty 
years  after  the  lease  made  to  jT  S,  and  there 
IS  BO  sodi  lease  iu  tate^  it  begins  ptesently. 
#baC  ▼.  IMUey,  Carter,  156, 

lOi  An  indictment  reciting  the 
[  •  Wft  1  1  EL  c"^  2.  to  be  made  at  a  parlia- 
ment  faoUen  on  the  23d  of  Janoanr, 
when  it  was  adjourned  to  the  25th,  it  is  a  Ul- 
tal  varianoe ;  hot  an  information  in  this  case, 
reciting  the  parliament  tent,  apud  We$L  an- 
US  prims  reginm  nanc,  was  holden  goo<^ 
though  it  refened  to  that  indictment.  3  Dy. 
203.  pi.  72. 

11.  Micradtal  of  the  date  of  an  act  of  par. 
fiamsDt  in  the  writ,  where  it  is  rightly  set  oat 
m  the  dedaration,  will  not  arrest  the  judg- 
ment   1  Py.  95.  pL  36. 

MISTRIAL. 

1.  A  mistrial  is  not  helped  by  consent  of 
the  parties.    Hob.  5. 

3.  It  is  not  a  mistrial  where  the  da^  and 
l^aoe  of  the  assises  is  leflout  of  the  diitnngat^ 
for  the  jsrsteis  the  warrant  to  try  the  cause. 
&r{  sf  FsrsMva  ▼.  Darrel,  3  Mod.  78. 

31  A  wrong  Yenoe  in  a  proper  county^  is 
aided,  bat  not  where  the  jury  which  tried 
the  caose  are  of  a  wrong  county.  5  Mod. 
405. 

4  If  an  indictment  for  a  conspiracy 
agauit  several  charge  the  acta  of  some  of  the 
Mndants  in  the'parish  of  St.  Gileses  in  Mid- 
dhnz,  and  of  the  others  in  the  parish  of  St. 
Hargarety  in  the  same  county,  and  a  venue 
ba  awarded  to  St.  Giles's  only,  it  will  be  a  mis- 
trial, for  the  jnry  ought  to  come  fiom  both 
pwidML   Rex  ▼.  Tmey,  6  Mod.  179. 

,  5.  If  asoiire  faciat  de  novo  be  granted  on 
ail  indieliDBat  after  a  mistrial,  the  defendant 
wmt  outer  into  a  new  recognizance.  Rex 
Y.  TVaei^  6  Mod.  179. 

MODUS. 

[&epMt,tlt.  TrrBBu] 

MONEY. 

Monsy  current  by  proclamation  is  lawful 
noDey  of  England.  Wade*e  case,  5  Co.  114  a. 


(8m  also  sale,  tit  Com,  Vd.  I.  d.  297.) 

jr  <&£  payment  of 
fioort,  aeepooU  tit.  PaAcricK. 


[Beepeeting  ike 


of  money  into 


MeofeeHngihe  application  of  money  paid, 
^foott  tiL  Patment. 

MONOPOLY. 
I.  A  charter  to  the  East  India  Company 


for  the  sole  trade  to  the  ESast  Indies  is  a  wo* 
nopoly.    iShndr  v.  CAtidt,  3  Lev.  351. 

2.  Monopolies  are  aeainst  the  common 
iaw.    Bdgebeny  v.  StejSens,  Holt,  475, 576. 

3.  And  contrary  to  Magna  Charts.  Par- 
tridge'e  case,  10  Mod.  106.  MitcAsi  v.  iZey- 
nolde,  10  Mod.  133. 

4.  But  where  the  king  has  a  special  in- 
terest, his  grants  shall  not  be  adjudged  mo- 
nopolies.    Partridge'i  case,  10  Mod.  107. 

5.  Monopolies  are  against  the  policy  of  the 
law.  £a«l  Jhdia  Company  v.  iSSsadyt,  Skin. 
226. 

6.  By  21  Jac.  1«  0.  3.,  all  monopolies  by 
letters  patent,  &c.,  or  any  thing  tending  to 
the  same,  are  void.    1  Mod.  258  noUe, 

7.  Monopolies  for  new  inventions  are  war- 
ranted by  21  Jac.  1.  Edgeberry  v.  Stepheng. 
Holt,  476.  *  ^         ^^ 

8.  The  statute  of  monopdles  does  not  ex- 
tend  to  letters  patent  granted  to  companies, 
Eaot  India  Componp  v.  Sandys,  Skin.  234. 

9.  If  exportation  or  importation  of  a  com- 
modity or  exercise  of  a  trade  is  prohibited 
generally  by  act  of  parliament,  and  no  cause 
thereof  expressed,  a  license  may  be  granted 
to  one  or  more  persons,  with  a  twn  wttante  ; 
for  by  such  general  restraint,  the  law  intend- 
ed to  limit  the  over  numerous  importers  and 
traders,  and  auch  general  licenses  shall  not 
be  acounted  monopolies.  T^oinat  v.  SorreU^ 
Vaugh.  345. 

10.  A  patent  granted  by  the  king  to  an- 
other for  the  making  out  all  bills  and  infor- 
mations, &.C.,  to  be  preferred  before  the 
council  at  York,  Was  declared  by  the  judges 
to  be  a  monopoly,  and  therefore  void.  JMbtfn- 
oon  V.  Lyoter^  W.  Jo.  231,  232. 

11.  To  avoid  a  monopoly,  the  king's  du- 
pensation  upon  all  prohibitory  laws 

must*  generally  be  limited  by  law.  [  *055  ] 
Thomae  v.  SorreU^  Vaogh.  346. 

12.  The  difference  between  monopoly  and 
engrossing  is,  the  one  ia  by  patent  from  the 
king,  the  other  is  by  the  act  of  the  subject 
between  party  and  party.  Eaet  India  Com^ 
pany  t.  Sandyi^  Skin.  169. 

MONSTRANS  DE  DROIT, 

AND 

PETITION  OF  RIGHT. 

1.  Where  claim  or  entry  in  the  case  of  a 
subject  is  required,  in  the  case  of  the  king, 
these  writs  are  the  only  remedy,  except  in 
some  special  cases.    2  And.  115^  113, 114. 

2.  Where  one  is  attainted  who  has  ac- 
knowledged a  recognizance,  conusee  has  a 
remedy  by  petition  of  right.    1  And.  281. 

3.  For  the  difference  between  a  monatrans 
de  droit  and  petition  of  right,  see  1  And. 
180, 181. 281. 

4.  The  mortgagor  of  socage  lands  redeem- 
ing, may,  by  monstrans  de  droit,  without 
petition,  recover  the  lands  which  the  king 
had  taken  into  ward,  with  the  heir  of  the 
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mortgan^,  hm  tenant  in  eapUe.    2  Dy.  S{36. 
pi.  25. 

5.  All  the  estates  must  be  tnily  set  down, 
else  all  is  void  after  judjfnient.  3  Leon.  242. 

6.  Upon  reversal  of  oulawry,  a  man  can 
enter  without  these  remedies.  1  And.  188. 

7.  If  the  plaintiff  therein  fails  in  his  own 
title,  he  cannot  teke  advantage  of  another's, 
or  want  of  title  in  the  crown.  Rex  v.  3fason, 
8alk.  447. 

8.  The  record  of  the  inqoisition  thereon  is 
before  the  court  with  respect  to  the  plaintiff 
only.    S.  C.  Salk.  448. 

9.  Estate  to  the  qaeen  upon  condition, 
which  is  performed,  ought  to  be  found  by 
office,  and  then  monstrans  de  droit,  upon 
which  an  amoveaa  numut ;  but  the  award  of 
an  amoveof  Monus  is  sufficient  without  exe- 
cution of  the  writ.    Mo.  346. 

10.  Where  upon  a  monstrans  de  droit,  the 
judgment  of  the  court  is  erroneous,  if  the 
remedy  be  proper,  the  court  ought  te  give  a 
new  judgment  The  Banker't  ease,  Skin. 
615,  616. 

MONSTRANS  DE  FAIT. 

[See  pott,  tit  Pleading.] 

MORT  D'ANCESTOR. 

1.  In  a  writ  of  mort  d'ancestor,one  obiect 
is,  to  enquire  if  the  demandant  be  next  heir 
to  his  father.    Plow.  239. 

2.  In  a  mort  d'ancestor,  if  the  issue  joined 
on  one  of  the  three  poinU  be  found  against 
the  tenant,  it  seems  the  other  should  be  in- 
quired of;  as,  if  he  plead  in  abatement,  or 
vouch,  all  three  must ;  but  if  he  plead  in  bar 
and  fail,  it  is  peremptory  against  him.  3  Dy. 
310.  pi.  82. 


L 
II. 

III. 

IV. 
V. 

VI. 
VIL 

VIIL 


IX. 


MORTGAGE. 
Rbultivz  to  thb  roMf  of  a  moet- 

OAGE,  p.  955. 
Of  thb  K£LAT10M  bitwikn  a  motga- 

OOa  AND  MORTOAOCB,  p.  956. 
RbsRCTING  the  EaUITT  OF  aiDEMFTION 

AND  FoaBCLoeuac,  p.  956. 
Wheeb  the  MoaTQAoaa  advances  a 

FDETHBE  SUM,  p.  956. 

Of  the  paEFBaENCE  given  to  a  moet- 

OAGEE,  p.  957. 

When  it  is  assets,  p.  957. 

In  case  of  death;  bt  Vbom  to  be 

PAID,  p.  957. 
Respecting   the  remedies  fob  the 

MOETOAOOa  ;*— 

(a)  EjeetmerU  for  the  mortgaged  pre- 

mtses,  p.  957. 

(b)  Debt  on  the  mortgage  deed^  p.  957. 

(c)  Cooenant  on  the  deed,  p.  958. 

How    AFFECTED    BT   A  FINE  OE   EBOO- 
VBBT,  p.  958. 


I.  Relative  to  the  form  of  a  mobtoagb. 
1.  An  absolute  conveyance,  with  a  sepl^ 


rate  dafeasanee  by  way  of  mort- 
gage,* should  be  discouraged  as  [  -^966  ] 
an    inlet   to   fraud.    Cottereil  v. 
Punhaae^  C.  T.  Talb.  63,  64. 

2.  A  mortgage  was  made,  with  a  proviso 
that  future  interest,  if  not  paid,  shall  bo 
token  as  principal  and  bear  interest;  the 
proviso  held  void.  Iiord  Ossti/sloit  y.  Lard 
Yarmouth,  Salk.  449. 

3.  Where  a  mortgagor  oovenante  to  make 
further  assurance  aAer  a  default,  he  is  bound 
to  make  an  absolute  assurance,  but  not  to 
release  his  equity,  nor  with  warranty.  ^Ikin 
V.  Urton,  Comb.  318. 

II.  Of  thb  bblation  between  a  mortoaoom 

and  mortgagee. 

1.  A  mortgagor  in  possession  is  strictly  a 
tenant  at  will  to  the  mortgagee.  1  Saund. 
276  a.  n.  [a]. 

2.  Though  the  mortgagor  be  not  tenant 
at  will  to  the  second  assignee,  yet  he  is  not 
a  disseisor,  but  a  tenant  at  sufferance,  and 
therefore  the  mortgagee  (his  esUte  not 
b^ing  divested)  may  assign^  though  the 
mortgagor  be  not  a  party,  and  the  mortga- 

gee  never  in  possession.    /fewport*$  caao, 
kin.  423. 

3.  A  mortgage  shall  not  be  allowed  to 
present  to  a  living  which  becomes  vacant, 
because  nothing  can  be  taken  for  it,  but  ho 
is  looked  upon  in  equity  as  a  trustee  for  the 
mortgagor  or  his  grAitee,  and  shall  present 
such  person  as  they  shall  name.  OaUy  T« 
&/^,  Com.  343.    8tra.403.  S.  0. 

4.  A  mortgagee  cannot  make  a  lease  of  a 
house  in  mortgage,  before  a  foreclosure,  nor 
present  on  an  avoidance.  Hungerford  y. 
Clay,  9  Mod.  I. 

5.  The  mortgagee,  for  himself,  his  ozo- 
cutors,  administrators  and  assigns,  covenanta 
with  the  mortgagor,  that  he  shall  enjoy  and 
Uke  the  profiU  tUl  default  of  pavment;  tho 
covenant  being  for  his  assigns,  he  shall  bo 
presumed  tenant  at  will  to  all  Uie  assigns  %» 
well  as  the  first  mortgagee.  J^emporCs  case. 
Skin.  424. 

III.  Respecting  the  Eaomr  of  RBNEMraoN 

AND  FORBCLOaURB. 

1.  In  case  of  a  common  mortgage,  as  soon 
as  the  day  of  payment  is  past,  the  legal 
eeUto  is  absolutely  vested  in  the  mortgagoo. 
Marks  v.  Markt,  10  Mod.  424. 

2  A  right  of  redemption  only  remaina  in 
equity.    Id.  ibid. 

3.  A  mortgage  by  a  popish  heir  may  bo 
redeemed  by  the  next  protestant  kin.  Jamaa 
V.  MeredUh,  Com.  661. 

4  One  who  claims  under  a  voluntary  con- 
veyance may  redeem  a  mortgage.  Jbnct  ▼• 
Meredith,  Com.  669. 

5.  A  mortgagor  is  not  relieyable  in  Chan- 
cery after  twentjr  years ;  for  the  stotnte  81 
Jac  1.  c.  16.  limite  the  time  of  entry  to  that 
number  of  yean,  and  it  is  best  to  adapt  tlio 
rules  of  equity  as  near  to  the  rules  of  i 
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and  law  as  may  be*    WkiU  ▼.  jCimt,  3  Vent 
340. 

6.  A  mortffage  shall  not  be  intoaded  to  be 
redeemed  nnieea  expresily  ebown.  Baily  ▼. 
n^,  Yelv.  35. 

7.  An  abeolute  conveyance  will  not  easily 
te  presomed  to  be  a  mortgage,  especially  if 
atteoded  with  a  long  nninterropted  posses- 
■oa.    C.  T.  Talb.  61  to  64. 

8.  Equity  will  not  interpoee,  on  a  coye- 
atnt,  that  a  mortgagee  shall  have  the  benefit 
of  pre-emption,  if  it  be  not  insisted  on  antil 
after  the  estate  is  sold.  Or&y  v.  Triggt  9 
Mo.S. 

9.  An  eqnity  of  redemption  is  an  estate  in 
the  land.  Cas6iinie  ▼.  Inglit^  C.  T.  Hardw. 
399. 

10.  Foreclosure  of  an  equity  of  redemption 
is  considered  as  a  new  parchsse  of  the  land. 
Id.  ibid.    1  Saund.  377  6. 

11.  An  eqnity  of  redemption  is  not  liable 
to  dower  if  in  fee ;  nor  is  it  legal  aisets  in  the 
heir,  if  the  mortgage  is  in  fee.    2  Saund.  46. 

VL  An  equity  of  redemption  cannot  be 
taken  in  ezeeotion  under  39  Car.  S.  3  Saund. 
11  m,  n.  [m]. 

13.  A  coTenant  for  further  assurance  does 
not  oblige  to  release  the  equity  of  redomp. 
tiea.    Atkin  t.  Z/ton^  1  Ld.  Raym.  36. 

XL.  Where  a  bill  is  exhibited  in  equity  to 
Ibredose  the  tight  of  redemption,  if  the 
mortgagor  be  foreclosed,  he  pays  no  costs. 
Hsvsrd  Y.  AUone^'General,  3  Mod.  174. 

IV.  Warn  TBS  MoaTGAooa  adyaiiobs  a 
FuaxBaa  sum. 

1.  'Where  the  mortgagee  lends 
[  *967  ]  more  money*  upon  lM>nd  to  the 
mortgagor,  he  shall  not  redeem 
without  paying  both ;  but  if  he  mortgage 
tbs  equity  of  redemption  to  another,  it  shall 
aot  be  iifeeted  with  that  bond,  ilaen.  3 
flalk.84.340. 

1  A  mortgage  of  lands  in  Middlesex  is 
daly  registered ;  a  second  mortgage  to  an- 
cm  ia  also  duly  registered ;  the  met  mort- 
raaa  Wnda  a  nirther  sum  without  notice; 
tea  Tcgirtsring  the  second  mortgage  is  not  a 
ttost]iacti?e  notice  to  gain  payment  prior  to 
tfas  seoood  sum  lent  by  the  first  mortgagee. 
Bt^ini  T,  Badtkeme^  W.  Kely.  5. 

3.  When  a  first  mortgagee,  after  a  second 
mortgage  to  another,  advances  a  further  sum 
vitbrat  notice,  he  shall  be  paid  his  whole 
nonsjr  hi  the  first  place.  Be^ord  ▼.  Back' 
*mae,W.Kely.6. 

4  Where  lands  are  thrice  mortgaged,  the 
tbird  mortgagee  may  buy  in  the  first  incum. 
Ivsaee  to  protect  his  own  mortgage,  and  then 
he  fau  both  law  and  eqnity.  MsrsA  ▼.  Lee, 
Sy«ttt338. 

&  He  shall  hold  the  land  against  the  se- 
cond mortngee,  until  he  be  satbfied  both 
die  money  be  paid  to  the  first  mortgagee,  and 
siso  his  own  whidb  he  lent  upon  the  last  mort- 
fige.    Id.  ibid. 


6.  But  where  part  only  of  the  land  is  mort- 
gaged to  the  first,  and  the  whole  to  the  se- 
cond, and  after  to  the  third,  here,  if  the  third 
buys  in  the  first  title,  it  shall  protect  only 
that  part  that  is  the  mortgage.  8.  C.  3  Vent. 
339. 

y.  Of  thx  painamcK  oivm  to  a  Moar- 

OAGXX. 

1.  A  mortgagee  or  purchaser  precedent, 
though  by  a  defective  conveyance,  shall  be 
prefi»rred  befiire  assignees  of  commissioners 
of  bankrupts.  Tbylor  v.  WheeUr,  3  Salk.  449. 

3.  If  a  purchaser  or  mortga^  come  in 
upon  a  valuable  consideration,  without  notice, 
and  purchase  in  a  precedent  incumbrance,  it 
will  protect  his  estate,  though  he  purchased 
in  the  incumbrance  after  notice  of  a  second 
mortgage.    Manh  v.  Lee,  3  Vent.  339. 


VI.  Whin  rr  is 
'  1.  The  reversion  in  fte  in  the  mortgagor  is 
legal  assets  in  the  heir  if  the  mortgage  be  fiir 
years ;  but  the  equity  of  redemption  is  not 
legal  assets  if  the  mortgage  be  in  fte.  3 
Saund.  8  e. 

S.  Upon  a  mortage  in  fee  the  redemptiMi 
money  shall  be  paid  to  the  executor,  and  not 
to  the  heir.  Manh  v.  Lee,  S  Vent  340. 351. 
3.  If  a  mortgagor  confess  a  judf^ment  sub. 
sequently  to  the  mortga^,  and  die,  and  the 
mortgagee  buy  the  equity  of  redemption  of 
the  heir,  the  money  paid  fer  this  purchase  is 
assets  in  the  hands  of  the  heir.  Fruman  v. 
Tbytor,  1  Mod.  115. 

VII.  In  cask  or  dsath,  bt  whom  to  bb  paid. 
A  remainder-man  in  possession  covenants 
to  pay  off  an  old  mortgage  on  the  premises, 
and  mes ;  his  personal  estate  is  not  liable  to 
the  mort^ee,  but  the  estate  in  the  hands  of 
the  next  m  remainder.  Evelyn  v.  iSeefyn,  W. 
Kely.  19. 

VII.  Rbspbctino  tbb  aBMiDiBs  roa  trb 

MOaTQAOOa  i — 

(a)  Ejectment  for  the  mortgaged  premiae$. 

1.  At  common  law,  the  court  would  stay 
an  ejectment  brought  on  a  mortgagee,  on  pay- 
ment of  the  mortgage  money.  Archer  v. 
Snappn  Andr.  343. 

3.  Where  money  is  lent  on  mortgage,  and 
afterwards  on  bond,  an  ejectment  brought  by 
the  mortgagee  shall  be  stayed  on  payment  of 
the  mortgage  money  only  by  the  mortgagor. 
Archer  v.  Snapp,  Andr.  ^1.  Stra.  1107.  &C. 

a  The  law  is  the  same  in  the  case  of  the 
vendee  of  the  equity  of  redemption.  8.  C. 
Andr.  341. 

4.  And  it  makea  no  difference  that  he  re- 
tains out  of  the  porchase-money  sufficient  to 
pay  the  bond  debt,  and  gives  bond  fer  psying 
the  money  retained  to  the  mortgagee,  if  the 
premises  are  not  redeemable  witnout  such 
payment.    Id.  ibid. 

5.  But  in  case  of  an  heir,  he  must  pay  both 
the  money  due  on  the  mortgage  and  the  bond. 
Id.  ibid.     . 
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(b)  Debt  on  (A«  mortgage  deed, 

1«  Ib  debt  on  the  morig9.ge  deed,  it  is  not 

neoofs&ry  to  state  that  interest,  up  to  the 

da/  of  de&ult,  has  been    paid; 

[  *&ft8  ]  for*  the  principal  and  interest  form 

separate  debts.    1  Saond.  201  a. 

n.  [nl. 

2.  The  interest  subseqaent  to  the  day  of 
the  default  must  not  be  claimed  as  part  of  the 
debt,  but  as  damages  for  the  detention ;  it  is, 
however,  prudent  to  add  a  connt  for  interest. 
1  Saund.  201  a.  n.  [n]. 

(e)  Covenant  on  the  deed. 
In  covenant  for  the  mortgage  money,  there 
is  no  necessity  for  a  writ  of  inquiry.  2  Saund. 
107  a.  n.  \h]. 

CL  How  AFFIOTKD  BT  A  VnfB  OR  KICOVERT. 

1.  A  mortgage  is  not  affected  by  a  fine 
levied  by  a  mortgagor,  who  continues  in  pos- 
■essioo.  S^nith  ▼.  Pierce^  Garth.  101.  414  1 
Sid.  460. 

2.  If  a  mortgagee  suffer  a  recovery,  the 
estate  of  the  mortgagee  remains  untouched 
by  the  reooverr,  ibr  his  rifht  to  the  land  is 
collateral.    POl  t.  Sroion,  2  Ro.  222. 

3.  A  son  entitled  to  a  remainder  in  tail, 
joins  his  fiither,  tenant  for  lift,  in  suffbring  a 
recovery;  then  they  execute  a  mortgage; 
the  son  is  not  compellable  to  pay  interest  to 
the  mortgagee  during  the  life  of  the  fiither. 
Ooy  ▼.  Cox,  1  Ridgw.  153. 

MORTUARY. 

1.  A  mortuary  is  not  due  but  by  particular 
custom  of  the  place.  Proud  v.  Ptper,  3  Mod. 
268. 

2.  It  cannot  be  sued  for  in  equity.  7br- 
rent  v.  Bur/y,  2  Stra.  715. 

3.  The  property  thereof  is  not  in  the  par- 
son before  seizure,  so  as  to  maintain  trespass 
or  replevin.    Plow.  281. 

MURDER. 

I.  What  constitutbs  thk  ceimk  or  muk- 

DER,  p.  95& 

II.  What  is  not  MuaniR,  but  owly  man- 

SLAUGHTER,  p.  960. 

III.  When  HOMioinE  is  justifiable,  p.  961. 

IV.  Relative  to  A  oRiHUfAL  prosbcution  FOR 

MURDER  ; — 

(a)  Of  ike  form  of  indictment,  p.  962. 

(b)  When  the  party  may  he  admitt^  to 

bail,  p.  962. 

(c)  Of  the  pUa,  p.  963. 

(d)  Evidence,  p.  963. 

(e)  ReUsUve  to  preeumptum  of  law 

againrtihe  offender;  ana  when 
malice  is  to  be  inferred,  p.  963. 

(f)  Verdict,  p.  963. 

V.  Relative  to  inquisitions  of  murder,  p. 

963. 


1.  What  oonstitutis  the  orims  of  murder. 
1.  It  is  murder  to  kill  one  suddenly  with- 
oat  cause.    Rex  t.  Legg,  J,  Kely.*27, 128. 


2.  If  a  master  corrects  his  serfant 
bar  of  iron,  or  strikes  him  with  a  sword,  and 
so  kills  him,  it  is  murder.  Orey^s  case,  J. 
Kely.64. 133.    X^'j  case,  Skin.  668. 

3.  So  where  a  husband  kills  his  wifo  by 
striking  her  with  a  pestle.  Greg's  case,  J . 
Kely.  64. 133. 

4.  Or  a  mother  her  child,  by  kicking  and 
stamping  on  it.    Greg's  case,  J.  Kely.  64. 

5.  Or  a  parent  leaves  a  child,  so  that  it 
perishes  by  famine.  Beat  and  Carter's  case, 
1  Leon.  327. 

6.  If  a  man  beats  a  trespasser  who  yields 
to  him,  so  that  he  dies,  it  is  murder.  HoUo- 
way's  case.  Palm.  546.    Cro.  Car.  131. 

1,11  K  park'keeper,  upon  private  malic* 
against  one  who  comes  into  the  park,  without 
any  intent  to  hunt,  kill  him,  it  is  murder. 
Rex  Y.  Wormal,  2  Ro.  121. 

8.  A  woodman  finding  a  boy  stealing  in  & 
park,  tied  him  to  a  horse,  and  upon  striking^ 
the  boy,  the  horse  ran  away,  and  the  boy  was 
killed ;  this  was  held  to  be  murder.  AUIe- 
wav's  case,  W.  Jo.  19a 

8.  It  is  no  excuse  that  the  party  died 
through  his  own  negligence  or  disorder.  Bex 
T.  Rew,  J.  Kely.  26. 

10.  Confining  a  person  with  one  infocted 
with  the  small  pox,  who  is  afraid 

of*  the  distemper,  and  catches  it,  [  *91I9  ] 
and  dies  of  it,  is  murder.  CasteU 
T.  Rambridge,  Stra.  856. 

11.  If  a  gaoler  confines  his  prisoner  against 
bis  will  in  an  unwholesome  room,  without 
allowing  him  the  necessaries  requisite  to 
cleanliness,  dtc,  whereby  he  Contracts  a  dis- 
temper, of  which  he  dies,  this  is  mar^r  hv 
duress.  Rex  v.  Hoggins,  Stra.  882.  2  Ld. 
Ravm.  1578. 

12.  If,  upon  a  sodden  affray,  the  oonstabb 
and  his  assistants  come,  by  authority  of  law, 
to  suppress  the  affray  and  preserve  the  peace, 
and,  in  executing  t}ieir  office,  the  constable 
or  any  of  his  assistants  is  killed,  it  is  murder, 
although  the  murderer  did  not  know  tho 
party  killed.     Young's  case,  4  Co.  40  a. 

13.  So  it  is  in  the  case  of  a  sherifi^  or  anj 
of  his  bailiffs,  or  other  officers,  or  of  a  watch- 
man.   Id.  ibid. 

14.  Where  persons  are  doing  an  unlawful 
act,  and  murder  ensues,  it  is  murder  in  all, 
and  it  is  lawful  for  any  one  to  command  the 
king's  peace,  and  suppress  them ;  and  rach 
attempt  to  suppress  thism  is  not  such  a  provo- 
cation as  to  make  killing  manslaughter, 
ill Aton'f  case,  12  Mod.  256.  Pahn.35.  Rex 
v.  Keate^  5  Mod.  289. 292. 

15.  A,  arrested,  endeavours  a  rescue,  and 
another  of  his  partv  kills  the  officer ;  it  is 
murder  in  A.    Stamey^s  case,  J.  Kely.  87. 

16.  And  so  it  is  in  one  that  comes  in  aid 
of  A,  though  he  knew  not  of  the  arrest.  Sir 
Charles  Stanley's  case,  J.  Kely.  87. 

17.  So,  where  several  attempting  an  un» 
lawfiil  act,  are  resLsted,  and  one  or  the  re. 
sisters  is  killed;  all  are  guilty,  though  not 
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pcesent.    5ir  CAorlet  jStenZey**  case,  J.  Kely. 
87. 

18.  A  and  others  oomo  riotously  to  the 
house  of  B;  C,  persuading'  peace,  is  killed  by 
a  stone  thrown  at  random  over  a  wall  by  one 
of  A's  servants ;  it  is  murder  in  all.  Hex  v. 
Phmnur,  J.  Kely.  1 16.    12  Mod.  369.  631. 

19.  So,  where  several  design  a  felonious 
ict,  and  in  doing  thereof  another  is  killed. 
Rex  V.  Plummer,  J.  Kely,  117.   13  Mod.  631. 

90.  Where  an  officer  is  killed  in  a  riot,  he 
that  b^an  the  riot  is  guilty  of  murder, 
thoogh  he  did  not  the  &ct,  &c.  Reg.  v. 
Wi2tit,  Hoh,  484. 

21.  A  is  privy  to  a  design  of  B  to  beat  C, 
and  accompanies  B  in  putting  the  design  in 
execution,  but  does  not  otherwise  aid,  See, ;  if 
C  fies,  A  and  B  are  both  guilty  of  murder. 
Lard  MoktM^B  case.  Holt,  480. 

22.  If  a  sheriff^  justice  of  peace,  chief  con- 
stable,  petit  constable,  watchman,  or  any 
other,  be  killed  in  the  execution  of  their  of- 
fice, it  is  murder.  MaekaUey*$  case,  9  Co. 
65  b.    Crow  Jac.  280. 

23L  To  kill  an  officer  who  comes  to  arrest 
one,  although  he  uses  not  the  words  of  ar- 
rest,  nor  shows  his  warrant,  is  murder. 
Ptwet^  case,  Cro.  Car.  183.  537, 538.  9  Co. 
65  b. 

31  If  a  minister  of  justice  is  killed  in  the 
execution  of  process,  it  is  murder,  although 
such  process  is  apparently  erroneous.  iSack' 
alley's  case,  9  Co.  65  h. 

&  So  it  is  to  kill  a  watchman  in  staying 
nigfat-waJkers.  MaekaUau^e  case,  Cro.  Jac. 
S8a 

36.  A,  B^  C,  &C.  attempting  an  unlawful 
act,  are  resbted  by  the  king's  officers;  A 
kills  B;  it  is  murder  in  A,  but  not  in  C,  ^c, 
oeepc  they  knew  of  A*s  design  to  kill  R 
Bex  V.  Plmmmer,  J.  Kelv.  111.  113. 

37.  But  if  A  had  killed  the  officer,  or  in 
atlenpting  to  kill  him  had  killed  B,  C,  &^.,  it 
veold  have  been  murder  in  all.  Rex  v. 
Pbmmgr,  J.  Kely.  114.  118. 

28.  Whae  persons  assembled  with  force 
toseixe  goods,  under  pretence  of  lawful  au- 
thority, and  a  woman  unarmed  coming  out 
of  the  hoase  wis  killed  by  a  stone  thrown  by 
<>»  of  the  assaiUnts  at  another  person  in  the 
f^tevay,  this  was  held  murder  in  them  all. 
^  Dy.  13a  pL  60. 

39.  A  assaults  B  (without  provocation)  by 
drawing  his  sword,  &c.  and  B  in  defence, 
<ii«ws  fail;  they  fight,  and  A  kills  B;  it  is 
nvder  m  A.    Hugget'$  case',  J.  Kely.  61. 

30.  It  is  murder,  notwithstanding  he  was 
driren  to  the  waD.    Anan,  J.  Kely.  58. 

31.  Words  are  not  a  provocation  sufficient 
to  lesnu  the  crime  from  murder  to  man- 
•Jl^offbler.  U.  .Afor/y's  case,  J.  Kely.  55.  65. 
»s  V.  Ke^e,  Comb.  406,  407. 

%  ATora  denial  of  a  key  by  a  servant  to 
^  Oitier.    JEeote**  caj»,  Holt,  482.    Skin. 

Vol.  n.  14 


33.  By  1  Jac  1.  c  8.  s.  2., 

every  person  who*  shall  stab  any  [  *IHlO  ] 
person  that  has  not  then  any 
weapon  drawn,  or  that  has  not  then  first 
stricken  the  party  which  shall  so  stab, 
although  not  ik>ne  with  malice  aforethought, 
shall  be  adjudged  guilty  of  wilful  murder  :  but 
it  is  provided,  **  that  this  shall  not  extend  to 
any  person,  who,  in  keeping  and  preserving 
the  peace,  sliall  chance  to  commit  manslaugh- 
ter, so  as  the  said  manslaughter  be  not  com- 
I  mitted  willingly,  wilfully,  and  of  purpose, 
under  the  pretext  of  keeping  the  peace." 
Rex  V  TooUy,  11  Mod.  347.  n. 

34.  A  sneed  was  held  to  bo  a  weapon 
drawn,  within  the  meaning  of  the  statute. 
Keate'B  case,  Skin.  666. 

35.  Two  men  fight,  the  one  throws  a  pot 
at  the  other,  the  other  kills  him  with  his 
sword ;  the  pot  was  a  weapon  drawn  at  tlie 
time  of  the  wounding,  within  the  statute. 
Rex  V.  Hunter,  3.  Lev.  255. 

39.  If  a  person  shoot,  intending  to  kill 
one,  and  kill  another,  it  is  murder.  Rex  v. 
Plummer,  13  Mod.  638. 

37.  If  A  assaults  one  upon  maZtce  prepense 
to  kill  him,  and  another,  who  defends  the 

rsrson  assaulted,  is  kiUed,  it  is  murder  in  A. 
bw.  101. 

38.  He  who  gave  the  stroke,  and  he  who 
was  assisting,  are  both  equally  guilty.  3 
Salk.  39. 

39.  Procuring  before  the  birth  the  mur- 
der of  an  infant  afler  the  birth,  is  felony  with, 
out  clergy.    3  Dy.  186.  pi.  3. 

40.  Poisoning  is  murder  at  common  law. 
Anon,  J.  Kely.  58.  i 

41.  A  mixed  poison  in  some  medicine  sent 
by  an  apothecary  to  her  husband^  which  did 
not  kill  him,  but  afterwards  killed  the  apothe- 
cary, who,  to  vindicate  his  reputation,  tasted 
it  himself,  having  first  stirred  it  about ; 
held,  this  is  murdsr  in  A.  GoreU  case,  9 
Co.  81  a. 

43.  If  A  puts  poison  into  a  pot  of  wine,  &c. 
to  the  intent  to  poison  B,  and  sets  it  in  a 
place  where  he  supposes  B  will  come  and 
drink  it,  and  by  accident  C,  against  whom  A 
has  no  malice,  comes,  and  of  his  own  head, 
drinks  the  wine,  of  which  be  dies,  it  is  mur- 
der; so  also  in  the  same  case,  if  C,  thinking 
sugar  is  in  the  wine,  stirs  it  with  a  knife  and 
drinks  of  it.    Id.  ibid. 

43.  A,  without  provocation,  throws  a 
bottle  at  B,  and  immediately  draws  his 
sword ;  B  returns  the  bottle,  and  strikes  A ; 
A  stabs  B ;  it  is  murder.  Reg,  v.  Matcgridge^ 
J.  Kely.  130.  135, 136. 

44.  If  men  fight  upon  appointment  under 
pretence  of  defending  their  honour,  and  one 
kills  the  other,  he  is  guilty  of  murder.  Rex 
V.  Tavemer,  1  Ro.  360.    3  Bulst.  171. 

47.  If  the  quarrel  is  in  the  morning,  and 
the  fight  in  the  afternoon,  it  is  murder.  J. 
Kely.  56.    Id.  27. 127. 

46.  So*  if  they  appoint  a  place  to  fighL  Id. 
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47.  If  A  and  B  haying  had  a  ludden  qnar- 
rel  blows  pass,  and  a  sufficient  time  then 
elapses  for  A  to  have  cooled,  (namely,  an 
hoar,)  and  aAerwards  he  kills  B,  it  is  murder, 
Rex  V.  Oneby,  2  Stra.  766.  2  Ld.  Raym. 
1485.  S.  C.  Ld.  Morly'B  case,  J.  Keiy.  56. 

II.  What  is   not  mdrbee,  bdt  only  man- 
slaughter. 

1.  l*he  killing  of  a  man  by  a  lunatick,  or  of 
a  thief  or  burglar  in  defence  of  a  man*s  per- 
son  or  house,  is  not  murder.    Hob.  134. 

2.  If  a  husband  kills  a  man  in  the  act  of 
adultery  with  his  wife,  it  is  only  manslaugh- 
ter, and  not  murder.    2  Vent.  158. 

3.  If  persons  quarrel  on  a  sudden,  and  fer 
conveniency  go  out  into  a  park  to  fight,  and 
death  ensue  on  this  sudden  quarrel,  it  is  not 
murder.    Rex  t.  Kirk^  12  Mod.  304,  305. 

4.  Firing  a  pistol  out  of  a  chaise  in  the 
street,  and  death  ensuing,  held  manslaughter. 
Rtx  V.  Burton^  1  Stra.  481. 

5.  Death  occasioned  by  throwing  a  stone 
over  a  wall  to  frighten  people,  not  murder. 
Rtx  V.  KtUty  1  Ld.  Raym.  143. 

6.  If  one  prepares  poison  to  kill  vermin, 
and  leaves  it  in  places  for  that  purpose,  and 
with  no  ill  intent,  and  one  finding  it,  eats  of 
it,  and  diep,  it  is  not  felony.  Gore^a  case, 
9  Co.  81  a.  Jenk.  Cent.  290.  S.  C.  Rex  v. 
SaunderB,  Plow.  474. 

7.  If  two  men,  tilting  or  tourneying  in  the 
presence  of  the  king,  or  two  masters  of  de- 
fence playing  their  parts,  kill  one  another, 
this  is  no  murder.  Weaver  ▼.  Wardy  Hob. 
134. 

8.  Several  persons  being  met  to  do  an  un- 

lawful act,  one  fires  a  gun  and 
[  *06I  ]  kills*  one  of  his  own  party ;  it  is 

not  murder,  not  being  found  that 
he  shot  at  the  king*s  officers  who  opposed. 
Rex  V.  Phimmer,  12  Mod.  627. 

9.  The  act  of  one,  whereby  murder  fol- 
lows, must  be  in  pursuance  of  the  original 
unlawful  design.  Rex  v.  Plummer,  12  Mod. 
630. 

10.  Feh  de  «f,  is  not  a  murder  within  the 
exception  of  murder  in  the  statute  of  par- 
dons.    ThmUs  V.  Ethrir^ion^  1  Lev.  120. 

11.  Intent  to  conceal  a  bastard  child,  not 
murder  within  the  statute.  Rex  v.  Attne 
Davie;  J.  Kely.  32. 

12.  AH  who  are  in  the  murderer*s  compa- 
ny at  the  time  are  not  necessarily  guilty  of 
murder ;  as  where  A  is  in  company  with  B 
casually,  and  B  commits  a  murder,  A  is  not 

Suilty  of  any  offence.    Ld,  MohurCt  case, 
[olt,  479, 480. 

13.  So  where  A,  knowing  previously  of 
the  malice  of  B  to  C,  is  casually  in  company 
with  B  when  C  happens  to  come ;  B  mur- 
ders C,  A  is  not  guilty  of  any  offence.  S. 
C.  Holt,  480. 

14.  A  accompanies  B  in  an  unlawful  ac- 
tion, in  which  C  is  not  concerned;  afler 
that  action  is  oTeK,  C  oomes  in  the  way  of 


B;  B  kills  0  without  the  assistance  of  A ; 
A  is  not  guilty  of  murder.    S.  C.  Holt,  481. 

15.  If  two,  on  a  sudden  quarrel,  fight  im- 
mediately,  it  is  only  manslaughter.  J.  Kelj. 
56. 

16.  If  two  quarrel  and  fight,  and  another 
runs  in  to  aid  one  of  them,  and  kills  the 
other,  it  is  manslaughter.    J.  Kely.  61. 

17.  If  a  constable  or  other,  coming  to 
keep  the  peace,  is  killed,  it  is  not  murder, 
unless  he  declares,  or  the  party  knows,  ho 
came  to  that  intent  Rex  v.  Plummm't  J. 
Kely.  115, 116.    12  Mod.  631. 

18.  It  is  not  murder  to  kill  a  sheriff  who 
has  not  a  legal  warrant.  Rex  v.  Sir  H. 
Ferrers,  W.  Jo.  346. 

19.  If  A  yields  to  the  arrest,  and  othan 
endeavour  to  rescue  him,  and  kill  the  officer^ 
it  is  not  murder  in  A.  StanUjf^$  case,  J. 
Kely.  87. 

20.  One  who  assists  the  party  arrested, 
not  knowing  of  the  arrest,  is  not  guilty  of 
murder  though  one  be  killed.  Rex  v.  Sir  C. 
Standlie,  1  Sid.  160. 

21.  Killing  an  officer  acting  irregnlsrlj, 
though  the  party  did  not  know  of  the  irre- 
gularity, or  a  thief  whom  the  party  took  to 
be  an  officer,  is  only  manslaughter.  Rtg,  ▼. 
Tooley,  2  Ld.  Raym.  1202. 

22.  If  a  constable  arrest  a  woman  illegally 
as  a  disorderly  person,  and  confine  her  ia 
the  round-house,  and  a  person  endeavourin|f 
to  release  her  from  such  confinement,  sud- 
denly, and  without  any  precedent  malice, 
kill  a  man  who  is  acting  by  thq  command 
and  in  aid  of  the  constable,  it  is  manslaugh- 
ter only,  i^nd  not  murder.  Rex  t.  Tbe^y, 
11  Mod.  242.    2  Ld.  Raym.  1300. 

23.  Killing  in  a  sudden  affray,  made  to 
deliver  a  stranger  fit>m  a  wrongful  impriaon. 
ment,  is  not  murder,  but  manslaughter. 
Holt,  487.  489,  &c. 

24.  H  and  another  went  to  the  lodgings  of 
B,  and  when  they  were  in  the  lodgings,  the 
assistant  took  down  a  sword  in  the  scabbard, 
which  hung  in  the  room,  and  stood  at  the 
door  of  the  chamber  with  the  sword  un- 
drawn in  his^  hand,  and  kept  the  door  to 
prevent  B  from  going  out  until  they  could 
bring  a  bailiff  to  arrest  B  for  a  debt  which  ho 
owed  to  H;  whereupon,  upon  some  dis- 
course  between  B  and  H,  B  took  a  dagger 
out  of  his  pocket  and  stabbed  H,  and  killed 
him :  B  was  indicted  on  the  statute  1  Jac.  1 
c.  8.;  but  judgment  was  given  for  the  pri- 
soner.   11  Mod.  247.  n. 

25.  Correcting  a  servant  with  a  sword  is 
unlawful,  and  justifies  the  servant  defendin|f 
himself.    Rex  v.  Keite,  1  Ld.  Ravm.  144. 

26.  A  defendant  arrested,  strikes  the  offi- 
cers, they  aflerwards  kill  him ;  held  man- 
slaughter.   Rex  V.  -Reamm,  1  Stra.  499. 

27.  The  statute  of  stabbing,  1  Jac.  1.  e.  8. 
does  not  extend  to  persons  present,  aidin^^, 
and  abetting.  Rex  v.  KeUe^  1  Ld.  Raym. 
141. 
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n,  Tbe  words  **  not  having  then  firet 
■trabk,'^  in  the  statute  of  stabbing,  refer  to 
the  time  of  the  mortal  wound  given.  S.  C. 
1  Ld.  Raym.  142. 

III.  WfflCN  HOMICIDI  18  JVSTITIABLK. 

1.  If  one  imprisoned  for  felony  escape, 
and,  upon  attempt  to  retake  him,  resist,  and 
is  killed,  it  is  not  even  manslaugh- 
[  *962  ]  ter;*  but  if  the  imprisonment  be 
only  for  debt,  unless  the  keeper 
retreat  as  far  aa  possible,  it  is  manslaughter. 
CvifieUU  T. ,  1  Ra  189. 

i  Killing  another  in  defence  of  oneself, 
and  the  possession  of  a  room,  is  justifiable. 
Bex  T.  Ford,  J.  Kely.  51. 

lY.    RXLATIYB    TO  4  CaiMINAL   FR08B0UTI0N 

Foa  mohdek; — 
(a)  (y  the  form  of  the  indieiment, 

1.  If  the  blow  be  given  one  day,  and 
death  foUow  the  next,  it  may  be  alleged 
that  the  party  committed  the  murder  on  the 
Ui«  dav.    WroU  v.  Wig^es,  4  Co.  45  b. 

9l  If  the  mortal  blow  is  given  on  one  day, 
■Bd  death  enaoes  on  another,  and  the  in- 
dictment charges  the  accessories  with  being 
prceent,  aiding,  Xce.  on  the  first  day,  it  is  bad. 
Bydooro  case,  4  Co.  41  a. 

A>  In  an  indictment  for  murder  by  admi- 
wstering  poison,  it  must  be  expressly  alleged 
that  the  person  murdered  received  and  draak 
the  Slid  poison.     Fauz^o  case,  4  Co.  44  a. 

4.  An  Indictment  for  murder,  ^  he  not  ha- 
'ving  first  struck,'*  not  saying  any  thing  of  a 
weapon  drawn,  is  ill.    Rex  t.  Jfeat,  12  Mod. 

iia 

5,  An  indictment  of  murder  de  guodam 
igm§o^  or  of  stealing  the  goods  tt^uodem  ig- 
m6,  is  good.  Plow.  85.  129.  Ruohton'o 
can,  2  Leon.  121. 

8.  Without  the  word  murdramt  in  an  fn- 
tesMnt  for  homicide,  the  charge  amounts 
bat  to  manslaughter.    3  Dy.  304.  pi.  56. 

7.  The  certainty  of  the  fact  ought  to  be 
ptitiealarly  alleged ;  if  for  murder,  it  must 
be  sHeged  that  a  stroke  was  given.  Rex  ▼. 
Gri(UU,3Mod.202. 

8*  Where  the  mortal  wound  is  given  by  a 
oomplete  separation  or  perforation  of  any 
put  of  the  body,  as  by  cutting  oflT  the  knee- 
pan,  the  indictment  need  not  show  the  depth 
ABd  breadth  of  the  wound.  Heydon't  case, 
4Ce.41a,  ^^ 

9*  An  exception  waa  taken  to  an  indict* 
Bent  that  the  length  or  depth  of  the  wound 
was  aet  shown ;  but  it  was  not  allowed,  for 
the  neans  were  alleged,  via.  by  discharging 
t  dagfe  loaded  with  powder  and  ball ;  and 
the  wound  was  described  aa  totaUter  pene- 
^f^^  et  per  toivm  eorpua,    Long*$  case,  5 

co.i»ir      ^^    * 

UK  An  indictment  describing  the  place  of 
the  wound  ouper  anieriorem  partem  eorporU, 
vai  held  to  be  certain  enough,  and  suffi- 
*^t;  so  simer  caputs  tuper  facian^  Sfe, 
Xisi^scase,  5  Co.  120  a. 

IL  Ao  indicCmeai  for  murder,  alleging 


that  the  prisoner  struck  the  deceased  in  tt- 
nietra  parte  ventrit  eirea  umbiUeum^  is  suffi- 
cient.    Walker*§  case,  4  Co.  41  a. 

12.  An  averment  that  A,  B,  and  C,  felo- 
niously, and  of  their  malice  aforethought, 
made  an  assault  upon  S,  and  then  and  there 
feloniously  struck  the  said  S,  and  then  and 
there  gave  the  said  S  a  mortal  wound,  ia 
sufficient;  for  the  words  *^ feloniously  and 
of  malice  aforethought,''  refer  to  all  the 
subsequent  words.  HtydanU  case,  4  Co. 
41a.  , 

13.  In  an  indictment  for  murder,  tnMin 
plagam  mortalem,  eireiUr  pectuo,  is  not  suffi- 
cient, because  the  part  in  which  the  mortal 
wound  was  given  is  not  properly  described. 
YoungU  case,  4  Co.  40  a. 

14.  An  indictment  quod  murderavit,  fior 
nntrdravit,  held  bad.  RjfU9*$  case,  Cro.  £lii. 
920.     See  also  Long*B  case,  5  Co.  120. 

15.  If,  in  an  indictment  for  murder,  it  is 
averred  that  the  person  murdered  died  de 
mUneribuM  et  plagie  pngdietit^  if  one  of  the 
wounds  is  uncertainly  alleged,  it  makes  the 
indictment  insufficient  as  to  all.  Young^e 
case,  4  Co.  40  a. 

16.  An  indictment  for  murder,  omitting 
that  the  person  slain  was  in  pace  Dei,  was 
yet  held  good.    Rex  v.  Tucker,  4  Mod.  164. 

(b)  When  the  party  may  he  admitted  to  bait 

1.  The  King's  Bench  may  bail  in  cases  of 
suspicion  of  murder.  Rex  v.  Pepper,  Comb. 
298. 

2.  The  court  will  not  bail  a  man  found 
guilty  of  manslaughter,  if  it  appear  by  the 
inquisition  to  be  murder.  Rex  y.  Carter,  7 
Mod.  172. 

3.  The  depositions  taken  by  the  coroner, 
and  not  the  verdict,  are  to  rule  the  court  as 
to  the  expedience  of  bailing.  Rex  v.  Dal- 
ton,  2  Stra.  911. 

4.  The  statute  3  H.  7.  c.  I.  re- 
specting  bail,*   extends  only  to  [  *963  ] 
cases  of  murder,  not  manslaugh- 
ter.   JInon.  J.  Kely.  25. 

[See  al90  ante,  tit.  Bail,  div.  (B).  Vol.  I. 

p.  182.] 

(c)  Of  the  plea. 

It  is  a  good  plea  to  an  indictment  for 
murder,  that  the  party  was  appealed  of  mur- 
der, and  found  guilty  of  homicide.  Wethe- 
rell  V.  DarUy,  4  Co.  40  a.  Cro.  Eliz.  296. 
S.C. 

(d)  Effidenee. 

In  murder,  a  discourse  antecedent  to  the 
fact  may  be  given  in  evidence.  Young  v. 
Staughterford,  11  Mod.  229. 

(e)  Relative  to  preeumptiont  of  law  againsi 
the  offender ;  and  when  malice  it  to  be 
inferred. 
1.  It  is  the  province  of  the  judge,  and  not 
of  the  jury,  from  the  particular  circum- 
stances of  the  case,  to  determine  what  is  ma- 
lice, and  whether  the  killer  had  sufficient 
time  to  cool.    Rex  v.  On^^  2  Stra.  766. 
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2.  On  a  killtngf  Without  a  proTOcatton,  the 
law  luppliefl  the  malice.    5  Mod.  S90. 

3.  If  A  says  he  will  reveni^e  himself  of  B, 
or  that  he  will  have  his  blood,  this  is  ex- 
press malice  against  B,  and  if  a  killing  en- 
sues, it  is  murder.    Rex  v.  Ofulfjf%  2  Stnu 

766. 

4.  Malice  may  be  inferred  fVom  the  facts 
found ;  but  the  consent  of  one  to  the  act  of 
the  other  is  matter  of  fact,  and  must  be 
found  by  the  jury.  Rex  v.  Huggint^  2  Stra. 
886.    2  Ld.  Raym.  158 1 .  1584. 

5.  Where  one  man  kills  another,  it  is  pre- 
sumed murder,  unless  the  suddenness  of  the 
quarrel,  Sec.  appears.  -  Rex  y.  Ondfjf^  2  Ld. 
Raym.  1493.  2  Str.  766. 

6.  Proof  of  the  suddenness  of  the  quarrel, 
&c  lies  on  the  prisoner.  Rex  ▼.  Legg^  J. 
Kely.27. 127.    2  SU.  766. 

(f)  Verdict. 

1.  Upon  an  indictment  of  murder,  the  jury 
may  find  that  be  killed  him  in  hb  own  de- 
fence.   Rex  V.  Griffith^  Plow.  101. 

2.  On  an  indictment  of  murder,  though 
the  party  is  acquitted  thereof,  he  may  be 
found  guilty  of  manslaughter,  and  upon 
such  verdict  he  shall  receive  judgment,  pM  if 
he  had  been  indicted  of  manslaughter ;  for 
the  offence  is  in  substance  the  sam^.  8.  C. 
Plow.  101. 

3.  Though  A,  who  actually  killed,  be  ac- 
quitted, yet  others  present,  aiding,  Slc.  may 
bo  found  guilty ;  for  all  present,  &c.  are  prin- 
cipals in  murder.    Reg.  v.  Wt//u,  Holt,  484. 

4..  When  the  jury  doubt  whether  the  facts 
proved  amount  in  law  to  murder,  they  may 
find  a  special  verdict,  statins  the  facts  as 
proved,  and  leaving  the  inference  to  the 
judges,  who  may  give  judgment  of  death  if 
they  think  the  offence  is  murder,  though  the 
killing  is  not  found  to  be  felonious.  Mack" 
alley'B  case,  9  Co.  65  b. 

5.  If  the  verdict  find  that  the  principal 
gaoler  knew  the  condition  of  the  room,  and 
that,  within  fifteen  days  of  the  death,  he 
was  present  with  his  deputy,  and  **  saw  the 
deceased  under  the  duress  of  tho  said  impri- 
sonment,*' sufficient  facts  are  not  found  to 
amount  to  murder.  Rex  v.  Huggiru^  Stra. 
882. 

6.  A  finding  of  the  stroke  and  death  is 
not  sufficient,  without  also  drawing  the  con- 
clusion thnt  80  the  said  A  murdered  the  said 
B,  6lc     Wrote  v.  Wiggea^  4  Co.  45  b. 

V.  ReUlTIVK  to  IimUISITIONS  OF  MUKDEK. 

1.  It  is  unnecessary  to  state,  in  an  inquest 
of  murder,  that  the  party  murdered  was  in 
the  peace  of  God  and  the  king.  HeydoiCt 
case,  4  Co.  41  a. 

2.  It  is  no  objection  to  an  inquest  of  mur- 
der, that  it  is  stated  to  have  been  taken  be- 
fore the  coroner  in  the  county,  for  it  shall  be 
intended  to  mean  the  coroner  (/the  county. 
S.  C.  4  Co.  41  a. 

[See  further  anU^  tit.  Cobonxr,  div.  IV. 


Vol.  I.  p.  371. ;  and  tit  iNammoii,  Vol.  I. 
p.  813.] 

NAME. 

Or  MAMBB  IN  OBNXaAL. 

1.  A  man  cannot  have  two  chriatian 
names.    Evant  v.  Kingy  Willes,  554. 

2.  A  dignity  is  parcel  of  the  name,  aa  well 
as  the  name  of  baptism.    Rex  v.* 

BiBhop  of  Chetter^  Carth.  44a    1  [  HNM  ] 
Ld.  Raym.  292.  S.C. 

3.  Clarencieuz  b  part  of  the  name  of  the 
officer.    Holt  v.  IVard^  2  Stra.  850. 

4.  A  name  of  office  or  dignity  does  not 
leave  a  man  by  his  going  from  one  place  to 
another.    Plow.  75. 

5.  Names  of  persons  not  christened  are 
surnames  only.    1  Ld.  Raym.  305. 

6.  The  .true  name  of  a  person  or  place  is 
that  which  precedes,  and  not  that  which  fol- 
lows an  o^toi  dietut.    Say.  279. 

7.  In  artificial  things,  there  needs  no 
other  de8criptv>n  but  only  to  name  them  by 
the  usual  names  they  are  commonly  known 
by.    2  Saund.  74. 

NATURAL  [ZATION. 

1.  Naturalization  is  always  by  act  of  par- 
liament, and  perpetual :  if  one  be  naturalized 
for  a  day,  it  is  good  for  ever.  Godfrey  v« 
Dixon^  Cro.  Jac  539. 

2.  In  acts  of  naturalization,  the  naturali- 
zation is  genera]  ly  restrained  by  express  words 
to  the  time  of  passing  the  act,  or  to  the  be- 
ginning of  that  session  of  parliament.  Col- 
Hnpvood  V.  Paeet  Orl.  Bridg.  455. 

3.  If  one  be  naturalized  bv  act  of  parlia* 
ment,  and  die  without  issue,  his  brother  can 
inherit  to  him.    2  Ro.  94. 113. 

4.  An  alien  has  issue  one  son,  an  alien, 
and  another  son  bom  within  the  realmt  and 
then  is  made  a  denizen,  and  dies ;  the  alien 
son  is  naturalized,  and  purchases  land  and 
dies,  the  other  brother  can  inherit  to  him. 
Palm.  14. 

5*  In  order  to  break  any  rules  of  law  or 
descent  by  an  act  of  naturalisation,  it  must 
contain  special  provisions  for  that  purpose. 
CoUingwood  v.  Pore,  Orl.  Bridg.  462. 

6.  A  feme  alien  naturalized  is  entitled  to 
dower.    Palm.  18. 

NAVY^BILL. 
The  property  in  a  navy  bill  does  not  ptum 
without    assignment.    MaeH»h  ▼•    £ims« 
Say.  73. 

NE  EXEAT  REGNUM- 

1.  A  writ  of  ne  exeat  regnum  is  grantahle 
in  Chancery  to  stop  one  from  going  beyond 
sea  to  avoid  a  sentence  in  the  ecciesiastioal 
court    2  Vent.  345. 

2.  Ne  exeat  regnnm  is  a  writ  applied  to 
particular  persons,  and  at  first  was  chiefly 
used  in  matters  of  state ;  bat  in  lata  times  it 
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hu  Vmh  uppHed  to  cotirte  of joitioe ;  it  ii  not 
to  be  fTiBted  without  oath.  £att  India 
Cvrnpan^  r.  iSnndyt ,  Skin.  136. 

3.  It  is  a  writ  grounded  upon  the  common 
lair,  and  not  given  by  any  particular  statute. 
Ribawe'9  caae,  3  Mod.  127. 

4.  The  writ  of  no  exeat  regnum  ought  not 
to  be  granted  but  upon  great  reaeon  and  ex- 
amination.   Amm.  7  Mod.  9. 

5.  It  is  lawful  for  any  one  to  go  beyond 
sea,  unices  there  be  a  ne  exeat  regnum 
against  him.    2  Ro.  VSL  115. 

€.  It  lies  to  prevent  a  person  who  has  mar- 
ried an  heireas  without  her  parent's  consent 
going  beyond  sea.  CaUhrope  v.  AxUUt  3 
Mod.  169. 


NEGATIVE  PREGNANT. 

1.  In  a  negative  plea,  that  three  persons 
did  not  do  foch  a  thing,  if  it  is  not  said  nte 
torwm  eKfVM,  it  is  bad,  as  being  a  negative 
pregnant.    2  Mod.  284 

2.  Declaration  on  5  &  6  Ed.  6,  e.  20.,  for 
lending  money  for  interest  and  usury,  and 
that  the  defendant  received  usurious  in- 
terest; plea,  that  he  did  not  receive,  is  a  ne- 
gative pregnant,  for  by  the  loan  the  offence 
u  complete.    1  Dv.  95.  pi.  36. 

3.  It  ii  bad  on  demurrer,  but  cored  by  ver- 
&t.   2  8aand.319. 


NEGRO. 

Neitbv  trespass  nor  trover  will  lie  for 
liking  a  negro.  Garth.  396.  Picketing  v. 
«4ffUf ,  Com.  355. 

[  •»»  ]  NEW  ASSIGNMENT. 

[&e/OS/,  tit.  TUEBPASS] 

NEW  TRIAL. 

[5^e/K»f/,  tit  Trial.] 

NIL  CAPIAT. 

I*  Jodgmentof  nil  capiat  will  be  entered, 
if  Ifat  plaintiff  demur  to  a  plea  in  bar  of  tbe 
*c^  and  it  is  decided  in  favour  of  the 
plM.   1  Saond.  ea  n.  (1.) 

^  If  several  pleas  in  bar  be  pleaded,  and 
n  tome  issue  is  joined,  and  others  are  de- 
Mnd  to,  if  any  one  of  the  demurrers  is  de- 
c><M  for  defendant,  judgment  of  nil  capiat 
■kifl  be  entered,  either  before  or  after  tbe 
^nal  of  the  issues.  Id.  ibid.  Cooke  v.  Sayer^ 
3  fioir.  749. 

NIL  DEBET. 

i.  Nil  debet  is  a  good  plea  when  a  specialty 
w  lecord  is  bat  iodocement  to  the  action ; 


but  not  so  when  the  action  is  grounded  on  a 
record  or  specialtv,  though  facts  are  mixed 
with  it  1  Saund.  38  a.  n.  (3.)  2  Saund. 
187  a.  167  d. 

2.  But  ifplaintiffdo  not  demur,  defendant 
is  let  into  any  defence  he  may  have,  and 
plaintiff  must  prove  his  own  declaration.  1 
Saund.  38  o.  n.  [i;.1 

3.  Pleading  nil  aebet  inetead  of  nil  tfe/cnsl, 
is  cured  by  verdict.    2  Saund.  319  a. 

4.  Pleading  nil  debet  in  oittunpni  is  an 
issuable  plea  within  a  judge^s  order  for  time 
to  plead,  and  therefore  plaintiff  cannot  have 
leave  to  sign  interlocutory  judgment  Baily 
V.  Edwardt^  C.  T.  Hardw.  179. 

[Se$  alto  ante^  tit  Dxbt,  div.  IX.  (h)  3.  Vol.  I. 

p.  449.] 


NISI  PRIUS. 

1.  The  authority  of  a  judge  of  nisi  prius 
is  by  commission  of  assize.  BuUock  v.  Par^ 
ton,  1  Salk.  454. 

2.  A  jadge  of  nisi  prius  acts  rather  io  a 
ministerial  than  judicial  capacity.  Reg,  r. 
HaltUme^  10  Mod.  203. 

3.  A  judge  of  nisi  prius  may  receive  m 
nonsuit  at  the  assizes.  Oreevet  v.  Rolls,  9 
Salk.  456. 

4.  A  cognovit  aetionem  may  be  entered 
there.    Oree  v.  RoUe,  12  Mod.  653. 

5.  Pleas  puts  darrein  eontinuanee  may  be 
recorded  there.     12  Mod.  653. 

6.  The  reason  why  the  nisi  prius  is  on  the 
dittringai  is,  that  the  jury  may  be  returned 
above,  and  the  parties  know  them.  .^iion. 
12  Mod.  370. 

7.  AH  crown  causes  in  the  court  of  King's 
Bench  must  be  tried  at  bar,  unless  the  attor- 
ney.general  will  grant  a  nisi  prius.  Rex  v. 
Bankt^  6  Mod.  147. 

8.  On  an  information  and  not  guilty  plead- 
ed, and  the  defendant  at  nisi  prius  confesses 
the  action,  either  no  notice  should  be  taken 
of  the  nisi  prius,  or  it  should  be  shown  that 
the  jury  were  called.  Hex  v.  ChaUmer^  12 
Mod.  377. 

9.  A  plea  in  abatement  must  be  entered 
on  the  nisi  prius  roll.  Doberiem  v.  Chaned^ 
lor^  1  Ld.  Raym.  329. 

10.  The  day  in  bank  and  nisi  prius  as  to 
pleading  are  the  same.  Oree  v.  RoUe,  12 
Mod.  654. 

11.  Where  the  day  of  nisi  prius  was  after 
the  day  in  bank,  it  was  held  not  to  be  amend* 
able.  CMld  v.  Harvey,  Garth.  506.  1  Salk. 
48,  &C. 

12.  Ejectment  against  seven,  who  all  ap- 
pear, plead,  and  join  issue ;  on  the  plea  roll, 
the  jurat  and  distringas  were  against  seven, 
the  issue  on  the  nisi  prius  roll  was  joined  only 
by  five,  and  verdict  against  seven  ;  the  nisi 
prius  roll  is  amendable,  for  the  judge  had 
sufficient  authority  to  try  the  cause.  WkUe 
V.  Bitkop  of  Worcester,  12  Mod.  107. 
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NON  COMPOS  MENTIS. 


[  'see  ]  NOLLE  PROSEQUL 

I.  In  civil  prockedinos,  p.  966. 
IL  In  criminal  rRocEKDiinGS,  p.  966. 

I.  In  civil  prociedinob. 

1.  Where  several  defendants  sever  in 
their  pleas,  the  plaintiffs  may  enter  a  nolle 
proseqoi  against  one  at  any  time  before  the 
record  is  sent  down.  Oreevet  v.  RoUs^  2  Salk. 
457. 

2.  A  nolle  prosequi  may  be  entered  as  to 
one  defendant  after  interlocutory  judgment, 
not  afler  final.     Lover  v.  Salkeld,  Salk.  455. 

3.  So,  when  there  are  several  issues,  it 
may  be  entered  to  such  as  go  to  part  only  of 
the  action.    1  Saund.207  b.    Ib.n.  [k,] 

4.  It  is  no  bar  to  a  future  action  for  the 
same  causes.  1  Sannd.  207.  OreeY^RoUtf 
12  Mod.  654.    Carth.  19.  S.  P. 

5.  In  actions  against  several  defendants 
for  a  tort,  it  may  be  entered  to  cure  m  wrong 
verdict  against  some,  though  tbey  all  joined 
in  the  same  plea;  and  in  such  a  case  it  is  a 
bar  to  any  future  action.  1  Sannd.  207  a. 
Bodney  v.  Strode^  Carth.  19. 

6.  Where  the  cause  of  demurrer  to  a  de- 
claration is,  that  the  counts  are  improperly 
joined^  the  plaintiff  cannot  enter  a  nolle  pro- 
sequi as  to  some,  and  leave  others  remain- 
ing.    TaU  V.  WhiUng,  11  Mod.  196. 

7.  On  a  nolle  prosequi,  the  plaintiff  will 
not  be  allowed  costs  for  the  counts  be  has 
abandoned,  though  he  succeed  on  others.  1 
Saond.  207  d,  n.  [n.] 

II.  In  criminal  procebdoios. 

1.  A  nolle  prosequi  ought  not  to  bo  enter, 
ed  on  an  indictment  without  leave  of  the 
oourt  on  motion.  Rex  v.  Parker^  7  Mod.  86. 

3.  An  informer  cannot  enter  a  nolle  pro- 
■equi,  for  the  king  has  an  interest  which  the 
informer  cannot  discharge.    2  Ro.  33. 136. 

3.  The  clerk  of  the  crown  cannot  enter  a 
nolle  prosequi  on  an  indictment  without 
leave  of  the  attorney-general.  Rex  v.  Cmn- 
Mcr,  1  Ld.  Raym.  721. 

4.  The  king*s  attorney  can  enter  a  nolle 
prosequi  at  his  pleasure.     1  Ro.  195. 

5.  A  nolle  prosequi  may  be  granted  upon 
an  indictment  against  a  surgeon  for  refusing 
to  be  a  constable.    King  v.  Pond^  Com.  312. 

6.  The  practice  of  the  attorney-general 
entering  a  nolle  prosequi  upon  an  indict- 
ment, began  in  the  latter  years  of  the  reign 
of  Charles  the  Second  s  but  on  informations, 
the  practice  had  existed  long  antecedently 
to  that  period.    6  Mod.  262. 

7.  A  nolle  prosequi  does  not  discharge  the 
crime ;  it  only  pots  the  defendant  without 
day ;  and  though  there  have  never  been  any 
proceedings  after  a  nolle  prosequi,  yet  the 
attorney-general  may,  if  he  thinks  proper, 
issue  new  process  on  the  same  indictment; 
but  an  acquittal  on  **  nut  guilty^'  pleaded, 
whether  by  verdict  or  confession,  goes  to 
the  fact  charged,  and  clears  the  defendant 


both  of  the  indietmont  and  the  crime  alleged 
against  him.  Ooddard  v.  Smithy  6  Mod.  2iS2. 
Reg.  V.  Ridpath,  10  Mod.  152, 153. 

NON  COMPOS  MENTIS. 

1.  Idiocy  is  a  natural  insanity  of  mind 
from  the  birth  of  the  party.  Roehfini  v. 
Lord  Ely,  1  Ridgw.  517. 

2.  Insanity  is  the  genus,  of  which  idiocy 
is  one  species.    8.  C.  1  Ridgw.  533. 

3.  Accidental  insanity  is,  when  a  person, 
having  had  a  competent  use  of  reason,  losea 
it  by  some  distemper  in  the  humours  of  the 
body,  or  by  hurt  in  the  brain  or  its  organs,  or 
by  the  violence  of  disease.    Id.  ibid. 

4.  The  words  ^  unsound  mind,"  and  "  un- 
sound memory,"  were  adopted  in  the  reign 
of  Edward  the  First    S.  C.  1  Ridgw.  518. 

5.  A  weakness  of  mind  only,  does  not 
amount  to  insanity.    S.  C  1  Ridgw.  521. 

6.  The  law  presumes  an  idiot  incapable  of 
ever  attaining  a  competent  degree  of  under- 
sUnding.    S.  C.  1  Ridgw.  535. 

7.*  The  law  presumes  a  lunatic 
capable  of  recovering  his  under-  [  *907  ] 
standing.     Lord    Ely'o   case,  1 
Ridgw.  520. 

8.  The  law  presumes  every  man  who  haa 
attained  the  usual  age  of  discretion  to  be  of 
sound  mind,  until  the  contrary  is  proved. 
S.C.  1  Ridgw.  520. 

9.  In  a  court  of  law,  no  man  can  be  con- 
sidered an  idiot  or  lunatic  until  he  be  found 
so  on  record.  Hume  v.  Burton^  1  Ridgw. 
212. 

10.  A  man  found  idiot  or  lunatic  may  tra- 
verse the  finding;  but  a  finding  of  sanity  is 
peremptory  in  Uie  first  instance.  Hume  t. 
Burton^  1  Ridgw.  213. 

11.  The  finding  upon  an  inquisition  is  not 
conclusive.  Roehfort  v.  Lord  Eiy,  1  Ridgw. 
549. 

12.  The  king,  as  the  political  fktber  of 
his  people,  has  the  care  of  the  persons  and 
personal  estates  of  those  who,  from  want  of 
understanding,  are  incapable  of  taking  care 
of  themselves.  By  statute  de  prenrogativa 
regie  he  shall  have  the  real  estates  of  idiota 
to  his  own  use,  finding  them  necessariea. 
Lord  Ely*»  case,  I  Ridgw.  519. 

13.  The  custody  of  persons  and  estatea  of 
idiots  and  lunatics  was  given  to  the  crown 
by  statute  for  the  benefit  of  the  subjocL 
Hume  V.  BurUm,  1  Ridgw.  224, 225. 

24.  The  king  shall  provide  for  the  safe 
keeping  of  the  real  estates  of  lunatics,  so  that 
they  shall  have  a  competent  maintenance, 
and  the  residue  is  to  be  kept  for  their  nae. 
Roehfort  v.  Lord  Ely^  1  Ridgw.  535. 

15.  Since  the  revolution,  the  crown  has 
granted  the  surplus  profits  of  the  estate  of 
an  idiot  to  some  of  his  family.  Lord  JSIy'a 
case,  1  Ridgw.  520. 

16.  If  he  release  his  right,  that  shall  not 
bar  the  king,  but  he  shall  seize  his  landa 
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dmintbiil^     TftMRfMn  t.  Xeoc/^  3  Mod 

303. 

\7.  AUenationa  not  of  record  bf  an  idiot 
ifVer  inqoiaition,  may  be  avoided  by  aei.  fa. 
EwM  ▼.  BwUm^  1  Ridgrw.  314. 22a 

18w  One  non  compos  mentis  may  pnrchaae 
hada,  and  may  grant  a  rent-charge  out  of 
bia  Mtate,  and  ahall  not  plead  iiiaanity  to 
aToid  hia  own  acts.    3  Mod.  309. 

19.  A  warrant  of  attorney  executed  by  a 
Don  compos  is  void.  Hwkm  ▼•  Burton,  83. 
100. 361. 

SO.  A  person  non  compos  mentis  cannot 
dispose  of  his  property.  Hume  7.  BurUmy 
1  Ridgw.  77. 

31.  A  surrender  made  by  him  is  Toid.  3 
Mod.  305. 

22.  If  a  mad  non  compos  mentis  levies  a 
Sae,  or  suffers  a  recovery,  or  acknowledges 
a  lUtale  or  recognizance,  neither  his  heir 
nor  executors  can  avoid  them,  for  they  are 

matters  of  record.    BeoerlafM  case,  4  Co. 

133  b. 
S3.  But  if  he  suffer  a  recovery  by  attor- 

Bsj,  it  is  error.    Hume  v.  Bur/on,  1  Ridgw. 

23. 

24.  Where  the  vouchee  in  a  common  re- 
eoTeiy  appears  by  attorney,  the  caption  of 
the  warrant  of  attorney  appointing  such  at- 
torney, appearing  upon  the  record  to  be  taken 
by  the  chief  justice  of  C.  B.  out  of  court,  is 
not  concloBTe  evidence  of  the  capacity  of 
such  voocbee  as  to  the  soundness  of  mind 
to  make  ■och  attorney  and  suffer  such  re- 
eofeiy.   &  C.  1  Ridgw.  16. 

25.  The  writ  dum  non/uU  eompoa,  lies  only 
for  privies  in  blood.    S.  C.  1  Ridgw.  233. 

96.  A  person  non  compos  mentis  cannot 
eoounit  petit  treason,  murder,  or  felony,  but 
■ly  in  some  cases  ^commit  high  treason. 
Baerieft  case,  4  Co.  134. 

97.  Acts  done  during  a  lucid  interval  are 
Ba€Hetf*9  case,  4  Co.  135. 


NONCONFORMITY. 

1*  On  a  suggestion  of  conformity,  after 
rdict  fer  the  plaintiff,  on  the  33  Eliz.  c.  1., 
the  coQit  will  allow  the  defendant  time  to 
«Bter  the  plea.    PeUrt  v.  White^  3  Show. 


6.  A  preacher  at  a  meeting-house  is  not 
liable  to  a  poor's  rate.  Rex  v.  St.  Tftomos, 
in  Southwarky  2  Stra.  745. 

NON  DAMNIFICATUS. 

1.  The  plea  of  non  daronificatus  is  proper 
in  actions  of  debt  on  bonds  conditioned  to 
save  harmless ;  but  not  where  the  condition 
is  to  discharge  or  acquit  the  plaintiff  from 
any  particular  thing.    1  Saund.  117. 

3.  It  is  not  a  good  plea  where  the  person 
and  lands  are  to  be  indemnified.  Shaxton  v. 
ShaxUmy  2  Mod.  305. 

NON  PROS. 
Whin  a  non  rxos  mat  be  bionxd  aoainbt  tbb 

PLAIMTUrV. 

1.  A  plaintiff  may  be  non  pressed  for  not 
declaring,  though  the  defendant  appeared 
voluntarily.    Fo$ier^9  case,  7  Mod.  36. 

3.  If  four  persons  are  arrested  on  one  writ* 
there  can  be  but  one  non  pros.  Barton  v. 
Bartlett,  Prac  Ca.  K.  B.  159. 161.  Holt,  367. 
S.C. 

3.  By  a  non  pros,  the  plaintiff  is  put  out 
of  court  against  all  the  defendants.  1  Saund. 
207  d.  n.  (2.) 

4.  A  non  pros  shall  be  granted  on  an  in- 
formation after  two  assizes,  and  two  notices 
of  trial.    2  Show.  80. 

5.  If  the  declaration  be  not  delivered  the 
last  day  of  the  second  term,  defendant  may 
sign  non  pros ;  he  may  at  any  time  ailer- 
wards  accept  declaration.  Bameo  v.  Geer- 
ing,  Prac  Ca.  K.  B.  160.    12  Mod.  277. 

6.  The  rule  and  non  pros  for  want  of  a 
declaration  ought  to  be  in  that  prothonota- 
ry's  office  wherein  the  plaintiff's  attorney 
practises.  Harvey  v.  Wetimiy  Ca.  Prac.  C. 
P.  53. 

7.  A  non  pros  for  want  of  entering  the 
issue,  signed  a  day  too  soon,  was  set  aaide. 
Margerum  v.  FenlUm%  2  Barnes,  257. 

8.  Aon  auumfoU  as  to  part,  and  issue  on 
demurrer  as  to  other  part;  a  non  pros  for 
want  of  replication  was  set  aside  on  payment 
of  costs;  a  reopondeat  ouster  being  awarded 
on  a  demurrer.  Pace  v.  E&itony  Ca.  Prac. 
C.  P.  83. 

9.  A  non  pros  may  be  siraed  v^ere  plain- 
tiff in  replevin,  being  under  order  to  plead 
issuably,  demurs.    2  Barnes,  250. 

10.  The  court  refused  to  set  aside  a  non 
pros  obtained  against  a  plaintiff  who  was  a 
common  informer.  Bemut  v.  Smithy  Prac. 
Ca.  K.  B.  160. 

NONSUIT. 

I.  When  the  plainivv  mat  be  nonsvitkd, 
p.  968. 

II.  When  the  pLAumFr  cannot  be  non- 
suited, p.  969. 


SL  On  a  judgment  on  the  statute  of  non- 
confonnity,  a  wneerieordia  should  be  entered, 
ttd  Dot  a  eaptatur.    3  Show.  37. 

^  An  information  is  not  grantable  against 
a  dinenter  for  not  taking  upon  him  the  of« 
te^  of  iberiff  of  London.  Bjex  v.  Orowenor^ 
ftfa.1193. 

4.  An  audUa  querela  lies  on  the  bishop^s 
certificate  of  conformity.  Petere  v.  White^ 
.3  Show.  240. 

5.*  A   defendant,  afler  jodg- 
[  *M6  ]  ment  in  a  qui  tarn  action  on  30 
Eliz.  c.  1.,  cannot  have  an  audita 
fj^^ebi  to  prevent  execution  on  a  certificate  o^^^m^y  |/.  ^w. 

of  conformity,  for  he  might  have  pleaded  itl  IIL  When  a  nonsuit  mat  sb  set  aside,  p. 
to  the  action.    Id.  ibid.  >  969. 
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IV.  RsspiCTiira  covrs,  p. 
V.  Effect  of  a  nonsuit,  p.  969. 


I.   Whkn  the  plaintiff  may  be  nonsuited. 

1.  At  common  law,  a  plaintiff  might  suffer 
a  nonsuit  after  a  verdict,  if  he  did  not  like  his 
damages ;  but  that  is  now  remedied  bv  the 
statute  2  Hen.  4.  Kent  ▼.  Barker^  5  Mod. 
208. 

2.  In  an  action  in  an  inferior  court,  if  it 
appear  that  the  cause  of  action  did  not  arise 
within  the  jurisdiction,  the  plaintiff  shall  be 
nonsuited.    jSi^i6  ▼.  Hole^  2  Mod.  30. 

3.  It  can  only  be  at  the  instance  of  the 
defendant;  but  the  plaintiff  may  be  nonsuit- 
ed in  an  undefended  action ;  and  it  can  only 
be  for  an  objection  apparent  on  the  record. 
1  Sannd.  195  d.  n.  [/]. 

4.  A  nonsuit  may  be  afler  payment  of 
money  into  court.     1  Sannd.  33  d.  n.  [g], 

5.  So  it  may  be  after  demurrer  joined  and 

argued,  or  afler  a  special  verdict. 
[  *909  ]  Semf  1   Saund.  195  r.  n.  [/]. 
Heruon  y.  Board,  T.  Jones,  1. 

6.  A  nonsuit  may  be  in  term  time.  Mut- 
grave  v.  Etteourt,  12  Mod.  417. 

7.  A  man  may  be  nonsuited  without  the 
consent  of  the  court,  but  not  discontinue 
without  the  consent  of  the  court.  March,  24. 
dL54. 

11.  When  the  plaintiff  cannot  be  non- 
suited. 

1.  The  court  cannot  order  a  nonsuit  against 
the  plaintiff's  consent.  1  Saund.  195  d,  n.  [/]. 

3.  In  a  writ  of  right,  if  the  defendant  make 
deiknlt  on  the  essoign  day,  the  demandant 
cannot  be  nonsuited.  2  Dy.  103.  pi.  8. 

3.  The  plaintiff  appearmg  and  arguing  by 
his  counsel,  and  praying  judgment,  cannot 
be  nonsuited  the  same  term.    Uro.  Jac.  35. 

4.  Upon  an  information  in  the  name  of 
the  king,  there  cannot  be  a  nonsuit,  for  he 
is  always  present  in  court.  Rex  ▼.  ildamson, 
Sav.  56. 

5.  A  jury  was  discharged,  because  the  de- 
fendant did  not  appear  to  demand  the  plain- 
tiff.   Arnold  v.  Johnmm^  Stra.  267. 

.  III.  When  a  nonsuit  mat  be  set  aside. 

1.  A  nonsuit  is  not  to  be  set  aside  with- 
out consent.  Cratnley  v.  BUtoUt,  12  Mod.  127. 

2.  Though  plaintiff  be  nonsuited  by  the 
judge's  mistake,  yet  it  will  not  be  set  aside. 
Lne  V.  Day,  1  Barnes,  226.  2  Ld.  Raym. 
1371. 

3.  A  nonsuit  will  not  be  set  aside,  though 
plaintiff  depended  that  defendant  had  made 
a  mistake,  the  issue  being  on  defendant.  Wil- 
liams ▼.  Jones f  1  Barnes,  211. 

4.  A  nonsuit  may  however  be  set  aside  on 

Eyment  of  costs.    2  Barnes,  248.   Contra^  2 
imes,  255. 

5.  Plaintiff  nonsuited  at  trial  dies  before 
the  day  in  bank ;  if  judgment  be  signed  after 
his  death,  it  is  reversable  by  writ  of  error,  but 
will  not  be  set  aside  on  motion.  Misaubin  ▼. 
Costa,  Ca.  Prac.  C.  P.  110. 


IV.  Respectinq  covni. 

1.  Held  that  plaintiff  ought  to  pay  the 
costs  of  one  nonsuit  only,  where  a  latitat  \na 
awarded  against  four  defendants,  (though 
they  appeared  severally  by  difierent  attor- 
nies,)  and  the  nonsuit  was  for  not  declaring 
against  them  in  two  terms.    Anon,  Com.  74. 

2.  If  the  plaintiff  is  nonsuited  in  ejectment 
afler  evidence  where  there  are  two  defend- 
ants, and  one  appears  to  confess  lease,  entry, 
&c.,  and  the  other  not,  the  plaintiff  shall  pay 
costs.    Fogg  V.  Roberts,  2  YenL  195. 

3.  Proceedings  in  a  second  action  were 
stayed  until  payment  of  the  costs  of  a  fbrmor 
nonsuit    Anon.  2  Ld.  Raym.  1508. 

4.  A  plaintiff  suing  in  forma  pauperis  is 
not  to  pav  costs  on  a  nonsuit.  Anseil  v.  jSZmo- 
man,  8  l^od.  344. 

5.  But  where  a  pauper  was  nonsuit,  and 
proceeded  in  a  new  action  without  paying 
costs,  the  court  dispaupered  him.  Anon, 
Prac.  Ca.  K.  B.  166. 

V.  Effect  of  a  nonsuit. 

1.  A,  nonsuit  was  formerly  synonymoue 
with  a  discontinuance.  1  Saund.  195  d.  n.  [/]. 

2.  A  nonsuit  in  an  appeal  before  appear- 
ance is  peremptory.  Holland  ▼.  ,  Cro. 
Eliz.  605.  Smith  ▼.  Bowen,  11  Mod.  216.  See 
Holt,  255. 

3.  Before  appearance  in  ti  nativo  habendo^ 
judgment  shall  not  be  final,  but  in  miseri- 
cordia.  DighUm  ▼.  BartholomeWf  Cro.  Eliz. 
881. 

4.  If  several  trespassers  sever  in  their 
pleas,  and  the  plaintiff  be  nonsuited  against 
one  before  judgment,  this  is  a  bar  against 
both ;  so  if  he  enter  a  nolle  prosequi.  Hob. 
70.  180. 

5.  In  trespass  against  fbnr,  there  can  be 
but  one  nonsuit  for  want  of  declaring.  AUing-. 
ton  V.  Vatxisor,  Salk.  455. 

6.  After  judgment  by  default  against  one 
defendant,  the  plaintiff  cannot  be  nonsuit  ae 
to  another.     Oreavet  v.  RoUt,  Salk.  456. 

7.  Though  a  man  cannot  be  nonsuited 
against  one  party,  and  proceed  with  the  other, 
yet  ho  may  be  nonsuited  for  one  part  of  the 
action,  and  proceed  for  the  other.  HoweU 
V.  Ewfey,  Hob.  100.    Prac.  Ca.  K.  B.  158. 

8.  After  a  nonsuit  in  replevin,  it  is  too 
late  to  object  that  the  avowry  states  a  par- 
ticular estate,  without  showing  its 
commencement*  or  a  seisin  in  fee.  [  *0T0  ] 
Anon.  6  Mod.  22% 

9.  Where  the  plaintiff  is  nonsuit  on  the 
issue,  contingent  damages  on  the  demurrer 
shall  not  be  assessed.  SnowY.  Come,  Stra.  507. 

10.  If  a  plaintiff  be  nonsuit,  and  declares 
de  novo  before  the  end  of  the  two  terms,  the 
some  bail  are  liable.  Latimer  v.  Hone,  Prac. 
Ca.  K.  B.  159.  3  Keb.  636.  a  C. 

11.  But  if  plaintiff  be  nonsuit,,  and  com- 
mence a  new  action,  the  defendant  will  be 
admitted  to  common  baiL  Barnes  v.  Oeering^ 
Prac.  Ca.  K.  B.  160.  Almanxor  v.  Davilaek^ 
Com.  94. 
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NONTENURE. 

1.  A  ienint  who  oomes  to  the  land  by  act 
in  law  and  not  by  pnrchaae,  pending  the 
writ,  may  plead  noa-tennre.  1  Ld.  lUym. 
S99.47a 

3.  The  plea  of  non-tenure  aa  to  parcel 
■boold  in  eeneral  show  who  is  tenant  of  the 
parcel ;  dUa  if  it  be  pleaded  generally.  Car- 
ter, 341. 243. 

3.  Non4eniire  in  eenavU  is  a  good  plea.  2 
Ral2a 

4  Bat  it  is  no  plea  in  a  »ci.fa.  2  Ra  54. 

5^  Non-tenure,  general  or  special,  is  not 
pleadable  after  imparlance.  2  Lev.  55. 205.  ^ 

6.  Noa4ennre  cannot  be  pleaded  by  impli- 
Citiao.    AdamM  t.  Savage^  6  Mod.  226. 

7.  A  plea  of  non-tenure  to  part,  and  entry 
ialo  the  residoe  is  ilL  Lntw.  [16, 17.] 

8l  Upon  error  to  reverse  a  fine,  and  non- 
tenore  replied  to  a  plea  of  a  common  reco^ 
very,  and  it  was  ibond  that  tenant  had  part 
of  tha  land,  the  plaintiff  was  held  entitled  to 
jndgmeotfir  the  other  part.  W.  Jo.  352,  353. 

NOTICE. 

L  RBPBnrmQ  hoticb  in  GXNxaAL  ;•— 

(a)  When  mdiee  U  neeettary,  p.  970. 

(b)  WktH  mdice  U  not  neceBmny,  p. 

971. 

(c)  When  ili$neee$mtry  to  be  alleged  in 

fUading^  p.  972. 

(d)  Biktive  to  the  form  of  a  notice,  p. 

972. 

(e)  Relatioe  to  tke  time  for  giving  fio- 

tiee,  p.  972. 

(f )  When  s  term's  notice  io  noeeeoaryt 

p.  972. 

(g)  Whot  it  meant  by  ekort  notice^  p. 

973. 
(h)  Bdative  to  the  continuance  of  a  no- 

tiee,  p.  973. 
(i)  7b  loAom  the  notice  ehoald  be  given, 

p.  973. 
())  flw  it  ekavld  be  otated  in  pleadingn 

1^973. 
(k)  Centquenee  ef  notice  becoming  tm- 

pMt5/e,p.973. 
0)  Cenetquence  of  want  of  notice,  p. 

973. 

^Kwicmio  NornoBB  m  tu  rAaTiouLiJi 

CASKS  VOIXOWINO  ; — 

(t)  Of  the  notice  to  appear,  p.  973. 

(b)  J^atiee  of  declaration,  p.  974. 

(c)  Ihtiu  of  inquiry ; 

1.  When  necessary,  p.  974. 
9.  Relative  to  the  form,  p.  974. 
3.  In  relation  to  the  time,  p.  974. 
4  To  whom  it  should  be  given, 

p.  975. 
5.  When  waived,  p.  975. 

(d)  Notice  efa  miatum,  p.  975. 

(e)  Notiu  to  quit,  p.  975. 

(f)  JVoltce  tfa  condition,  p.  975. 
{g)  Notice  if  a  topee,  p.  976. 
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(h)  NoHu  to  a  pmrehaoer,  p.  976. 
[Reopecting  notice  of  trial,  eeepoet,  tit.  Tuai*] 

I.  RxSPECniiO  MOTICB  IN  oxicBaAL;^ 
(a)  When  notice  ia  neceeeary. 

1.  Notice  of  an  award  is  necessary,  where 
the  party  proceeds  by  attachment,  or  there 
is  a  special  proviso  for  giving  notice.  2  Saund. 
62a. 

2.  Notice  must  be  given  of  a  thing  that  is 
secret    Fetter  v.  Jadcoon,  Hob.  51. 

3.  Where  one  promises  to  pay  as  much  for 
one  load  of  wood  received,  as  the  vendor 
would  procure  for  another  load,* 

notice  must  be  given  of  the  sale    [  *0T1  ] 

and  price.  Footer  v.  Jackeon,  Hob. 

51. 

4.  If  lands  be  devised  to  the  heir,  with  a 
condition,  he  must  have  notice  of  the  condi- 
tion ;  but  notice  is  not  necessary  if  lands  be 
so  devised  to  a  stranger.     1  Mod.  87. 

5.  in  debt  by  assigned  of  commissioners 
of  bankrupts,  notice  is  necessary  to  be  given 
of  the  assignment.  7\»mer  v.  Maine.  5 
Mod.  444. 

6.  If  a  man  promise  to  pay  so  much  upon 
marriage,  he  ought  to  have  notice  of  the  mar- 
riage,   jfiaut  V.  Homing,    I  Ro.  286. 

7.  A  refusal  by  a  copyholder  to  pay  rent 
to  the  bargainee  of  a  manor  before  any  no- 
tice given  to  him,  b  no  cause  of  forfeiture. 
Frauncea'e  case,  8  Co.  92  b. 

8.  Case  does  not  lie  for  keeping  a  fierce 
dog,  &C.  without  the  defendants  having  no- 
tice.   JMoson  V.  Keeling,  1  Ld.  Raym.  608. 

9.  Case  does  not  lie  for  mischief  done  by 
an  ox,  &c,  at  pasture,  without  notice  of  his 
mischievous  quality.    Id.  ibid. 

10.  Upon  the  countermand  of  a  licenae, 
either  in  deed  or  in  law,  there  ought  to  be  . 
notice  given.     Web  v.  Patemoeter,  Palm.  72. 

11.  Where  one,  in  consideration  of  the  for- 
bearance of  a  suit,  promises  to  pay  the  plain- 
tiff his  costs  and  charges  at  his  first  coming 
to  D,  (he  giving  a  note  of  his  costs  and 
charges,)  notice  must  be  given  not  only  of 
the  costs,  but  of  his  first  coming  to  D  alsa 
Rieharde  v.  Carvamel,  Hob.  68. 

12.  Covenant  V  to  make  further  assurance, 
as  by  counsel  of  the  covenantee,  on  request 
made,  shall  be  advised ;  the  counsellor  should 
give  his  counsel  to  the  covenantee,  who  must 
give  notice  thereof  to  the  covenantor.  Staf. 
ford  V.  Higginbottom,  5  Co.  19  b.  Cro.  EUz. 
298.  Moore,  596.  S.  C. 

13.  Notice  ought  to  be  given  to  a  person 
elected  into  an  office.  Holt,  187.  Kex  v. 
Harpur,  5  Mod.  96. 

14.  Upon  error  brought,  notice  ought  to  be 
riven  to  the  sheriff,  otherwise  he  shall  not 
incur  a  contempt  (for  serving  execution,)  for 
which  an  attachment  shall  issue.  March, 
54.  pL  81. 

(b)  When  notice  ia  not  neceeeary, 
1.  There  are  only  three  cases  where  notice 
is  not  requisite-;  1st,  in  case  of  a  condition 
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Erecedent ;  Sdly,  where  the  thing  is  of  a  pab- 
c  nature ;  3dly,  where  the  party  takes  it 
upon  himself.  MaUoon  ▼.  Pitzgerard,  Skin. 
128. 

2.  When  a  matter  does  not  lie  more  pro- 
perly in  the  knowledge  of  one  party  than 
another,  notice  is  not  requisite.     I  Mod.  87. 

1  Saund.  117  a.  n.  (3.)  11  Saund.  6S  a, 

3.  If  a  man  binds  himself  to  perform  the 
award  of  J  S,  and  J  S  makes  an  award,  the 
obligor  must  take  notice  at  his  peril.  Fraun- 
ee$'8  case,  8  Co.  92  b.  1  Ro.  286.  314. 

4  So,  if  he  be  bound  to  pay  what  shall  be 
found  in  arrear  before  an  auditor.  1  Ro.  286. 
314. 

5.  Upon  a  bond  conditioned  to  acquit  of 
suits,  the  obligee  is  not  bound  to  give  notice 
that  there  were  suits.  IRng  v.  Atkins^  1 
Sid.  442. 

6.  If  a  bond  be  conditioned  to  do  such  an 
act,  the  obligee  need  neither  give  notice  nor 
make  request  Norton  v.  Simmet^  Hob.  14. 
Fatter  v.  Jackson^  Hob.  51. 

7.  A  man  covenants  to  pay  200L  for  the 
support  and  maintenance  of  his  wife,  within 
two  years  after  he  shall  be  required,  to  such 
person  as  she  shall  by  deed  appoint ;  she  ap- 
points, and  dies  before  notice  given ;  the  mo- 
ney is  due  upon  tbe  covenant.  Roe  v.  Mar' 
shall.  Skin.  34. 

8.  It  is  a  rule,  that  every  man  is  bound  to 
take  notice,  when  there  is  uo  one  bound  to 
give  notice.    1  Mod.  87. 

9.  The  defendant  upon  an  award  was  to 
pay  to  the  plaintiff  82.  or  31.  and  costs  of  suit 
expended  in  an  action  of  trespass  betwixt  the 
plaintiff  and  the  defendant,  as  should  appear 
by  a  note  under  the  hand  of  the  plaintiff's 
attorney,  &c. ;  the  plaintiff  is  not  bound  to 
cause  his  attorney  to  give  notice,  or  make 
tender  of  the  note  to  the  defendant,  but  he 
ought  to  seek  the  attorney  and  request  it 
March,  108.  pi.  186.  and  156.  pi.  225. 

10.  Where  a  third  person  is  named  in  the 
consideration  of  an  aseumpsit,  of  whom  the 
defendant  may  inform  himself,  notice  need 
not  be  given  of  performance.  Smith  ▼.  Chase^ 

2  Ld.  Raym.  1127. 

11.  When  notice  ought  to  be  given,  the  law 

appoints  who  shall  give  it ;  where 
[  •9T2  ]  none  is  bound  to  give  it,  the  party 

ought*  to  take  notice  of  it  at  his 
periL  Rundale  v.  Eeley,  Carter,  172. 

12.  Notice  need  not  be  given  at  common 
law  to  the  parson  for  setting  out  tithes. 
Shatter  v.  Friend,  Carth.  143. 

13.  If  the  promise  to  give  a  portion  on  the 
daughter's  marriage  be  made  by  the  father, 
no  notice  is  necessary;  otherwise,  if  a  stran- 
ger make  the  promise.  AJfright  v.  Black- 
more,  Lat.  97. 

14.  Where  a  promise  is  made  to  pay,  &c. 
npon  an  act  being  done  by  the  plaintiff  to  a 
stranger,  there  it  seems  no  action  lies  with- 
out notice;  but  where  the  thing  is  to  be  done 


between  strangers,  no  notice  is  necessary. 
Brown  v.  Stephen;  1  Sid.  36.    2  Sid.  115. 

15.  A  person  who  comes  into  a  corporation 
is  bound  to  take  notice  of  the  bye-laws.  Brig 
V.  Adame,  Holt,  182. 

16.  Notice  is  not  requisite  to  be  riven  of 
an  assignment  by  commissioners  of  bank- 
rupts. Slaughter  v.  Pierpont,  Lutw.  [162, 
163J  456. 

17.  If  a  lessee  give  bond  to  deliver  posses- 
sion at  the  end  of  the  term,  and  the  lesaor 
assign  before  that  time,  yet  the  lessee  may 
give  possession  to  the  assignee  of  the  rever- 
sion, and  he  is  not  obliged  to  give  notice  of 
the  assignment  to  the  wst  lessee.  Piteher  ▼. 
Tbtey,  4  Mod.  72, 73. 

18.  Where  estates  cease  by  limitation  of 
uses,  and  the  land  is  limited  over  to  another, 
no  notice  need  to  be  given.  Rundale  v.  £e{ey. 
Carter,  172. 

19.  All  subjects  are  bound  to  take  notice 
of  the  king's  great  seal  and  privy  seaL  East 
India  Company  v.  Sand^,  Skin.  225. 

(c)  When  U  ig  neeeaaary  to  be  alleged  tjs 
pleadir^g, 

1.  If  the  defendant  pleads  a  oompositton, 
and  does  not  alle^  that  notice  thereof  was 
given  to  plaintiff,  it  is  bad.    Lutw.  [243.] 

2.  An  avowry  for  an  amercement  in  a 
oourt-leet  for  not  accepting  the  office  of  con- 
stable, must  state  that  he  had  notice  of  his 
election  to  the  office.  Fletcher  ▼.  Ingraim^  5 
Mod.  129.    1  Ld.  Raym.  71.  S.  C. 

3.  Held  upon  the  acts  for  discharge  of  poor 
prisoners,  that  it  was  not  sufficient  for  a  de- 
fendant in  his  plea  to  say,  that  be  had  given 
notice  to  the  plaintiff  in  the  action  in  which 
he  pleads  such  plea,  but  he  onght  to  aver  that 
he  had  given  notice  to  the  party  at  whoee 
suit  he  was  committed,  though  he  be  not 
plaintiff.   Lane  v.  Tenoe,  Skin.  362. 

4.  Notice  of  an  assignment  of  a  term  need 
not  be  pleaded,  because  the  assignor  is  only 
h'able  by  reason  of  the  land,  and  when  he  baa 
parted  with  that,  he  ought  not  to  be  fbrther 
charged.     Pitcher  v.  7^^,  4  Mod.  72,  76. 

5.  One  has  a  reversion  expectant  on  a  leajw 
for  years  by  conveyance  to  uses;  in  debt  for 
rent  reversed  on  the  said  lease,  it  is  not  ne- 
cessary to  allege  that  the  defendant  had  no- 
tice of  it  Brmordow  v.  Hetaley,  Letw.  [130, 
131.]  373. 

6.  Notice  is  not  necessary  to  be  alleged 
where  the  matter  is  presumed  to  be  known 
without  it ;  as  whore  A«  in  consideration  B 
would  deliver  up  a  bond  to  C,  assumes  to  pay 
B  30L ;  action  Ues  on  B*s  delivering  up  the 
bond  to  C,  without  alleging  notice  to  A  of 
such  delivery,  because  it  is  to  be  intended. 
Smith  V.  Goff,  Salk.  457. 

(d)  Relative  to  Reform  of  a  notice. 

1.  Notices  of  trials  and  in<|uiries,  and  coun- 
termands thereof  are  to  be  m  writing.  Anon. 
Ca.  Prac.  C.  P.  3, 

2.  If  money  is  to  be  paid  after  marriage 
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npoa  reqnmt,  tlie  request  is  a  sufficient  no- 
tice.   HodgtB  T.  Moor^  Let.  15. 

3.  A  profflise  is  made  to  pay  within  three 
months  aAer  the  age  of  eighteen  years,  or 
eighteen  days  after  marriage,  after  notice, 
wEidM?er  should  first  happen ;  if  a  general 
notice  is  given,  it  will  relate  to  both.  Read 
T.  BmUingUm^  Lat.  15& 

(e)  Relsttse  to  the  iiif$sfor  giving  futiee, 
1.  In  general,  proceedings  will  be  stayed, 

if  notice  hss  been  deliTersd  after  nine  o'clock. 

Ketde  ▼.  Bvigtrode^  3  Barnes,  246. 
3.  But,  by  the  practice  of  the  crown  office, 

a  notice  may  be  delivered  after  nine  of  the 

dock  in  the  evening.  Rex  ▼.  Read,  Say.  165. 

(f)  When  m  temCe  notice  is  necessary, 

1.  Where  there  have  been  no  proceeding! 
for  a  year,  a  term's  notice  must  be  given. 
Bladbnore  v.  Parsons,  2  Barnes,  242. 

2.  Tins  does  not  extend  to  motions  to  end 
proceediogs.  Roe  dem.  Hutehins  v.  Dunning, 
2Btfnes,24i. 

(g)*  Whatis  meant  hy  short  notice. 

I  *973  ]      On  an  order  for  short  notice  of 
inquiiT  or  trial,  two  days  are  ne- 
eesnry  at  the  least     BvUer  v.  Johnson,  1 
Barnes,  220, 221. 

(h)  Reiafsee  to  the  continuance  of  a  notice, 
L  Notice  of  trial  or  inquiry  cannot  be  con- 
tinoed  more  than  once;   by  continuing  is 
meant  giving  short  notice.    Boyes  v.  Thrsh, 
1  Barnes,  206. 

2l  Continoance  of  notice  of  inquiry  should 
be  serrod  two  days  be&re.  Price  v.  Bam* 
ifidge^  I  Barnes,  2X3. 

(i)  7b  wksm  the  notice  should  he  given, 

1.  Notice  by  a  husband  to  a  tradesman's 
KTvant  not  to  trust  the  wife,  is  sufficient  no- 
tice.   JZoSiiisofi  V.  Oosnold,  Holt,  103. 

2.  There  most  be  personal  notice  before  an 
ittadunent  will  go  for  not  performing  an 
tuird.    Anon,  12  Mod.  257. 

3.  If  an  agreement  be  to  give  notice  to  A, 
wHhaot  Baying,  **  or  his  executors  and  admi- 
Di^kratort/' yet  it  is  not  personal ;  but,  after 
the  death  of  A,  notice  to  nis  personal  repre- 
■entetives  is  suffident.    2  Mod.  268. 

jL  Upon  covenants  on  marriage,  for  settling 
s  jointurs  as  counsel  shall  advise,  the  notice 
far  the  aettkment  ought  to  be  to  the  counsel, 
not  to  the  party  hixuMlf.  Chrge  v.  Lane,  2 
Ra333. 

5.  An  notices,  where  the  party  has  a  known 
attorsey,  must  be  given  to  the  attorney  or  his 
agent,  and  not  to  Uie  party  himself.  Tashbum 
f'  Btsdoek,  2  Barnes,  240.    Say.  133. 

6.  Where  the  defendant's  attorney  is  not 
ksomi,  notice  of  trial  or  of  executing  a  writ 
of  ioqoiry  may  be  given  to  the  defendant. 
%riu  V.  Stuart^  Ca.  Prac.  C.  P.  62. 

7.  Where  the  attorney  cannot  be  found, 
D^ioB  may  be  served  on  the  party  himseUl 
mery.  Parsons,  2  Barnes,  242. 

8.  Where  neither  attorney  nor  party  can 


be  found,  the  court  must  be  applied  ta  S.  C. 
2  Barnes,  242. 

( j)  How  it  ehottld  be  stated  in  pleading. 

1.  The  allegation  of  ^amtsonim  non  tgno. 
ru$,  or  licet  sapius  requisitus,  is  not  sufficient, 
where  notice  is  material.  Semayne  v.  Ores- 
ham,  5  Co.  91  b.  Moor  661.  Yefv.  28.  Cro. 
Eliz.  90a  &  C.    Haul  v.  HenUng,  1  Ro.  286. 

2.  It  cannot  be  pleaded  to  be  given  to  ex- 
ecutors  without  averring  the  death  of  the  tes- 
tator.    Hob.  93. 

3.  If  a  proviso  in  a  deed  regulates  the  man- 
ner of  giving  notice,  the  notice  must  be  plead- 
ed according  to  the  proviso.  Clayton  v.  Ki- 
naston^  1  Ld.  Raym.  421. 

4.  If  a  condition  be  to  be  performed  upon 
notice  in  writing,  it  must  be  averred  in  the 
pleading  that  the  notice  was  in  writing.  2 
Mod.  268.  ^ 

(k)  Conscience  of  notice  becoming  impossible. 
Where  one  is  bound  by  deed  to  do  an  act,  of 
which  he  is  to  give  notice,  though  such  notice 
is  dispensed  with  bv  becoming  impossible,  yet 
the  act  must  be  done.  Aurse  v.  Pramtfton. 
Salk.  214. 

(1)  Comequence  of  want  of  notice* 

1.  Want  or  defect  of  notice  is  aided  by  ap- 
pearance.   2  Ld.  Ravm.  124.  Holt,  444. 498. 

2.  A  feme  sole  makes  a  lease,  and  marries ; 
the  lessee,  before  notice,  pays  rent  to  her ; 
this  does  not  bind  the  husband.  T\racy  v.  Dut. 
ton,  Pahn.  207. 

H.  ReSPKCTINO    notices   in   the    PARTICULAE 

CASES  following  ; — 

(a)  Of  the  notice  to  appear. 

1.  Notice  to  appear  must  be  given  with  all 
process  served;  and  the  want  of  it  is  not 
helped  by  the  plaintiff's  entering  an  appear- 
ance. Longbotkom  Y.  Knap,  1  Barnes,  391. 
Id.  164. 

2.  In  a  notice  under  a  copy  of  a  writ  served 
on  the  defendant,  his  name  was  omitted ; 
proceedings  were  set  aside.  Clark  v.  Paget, 
W.  Kely.  131. 

3.  A  notice  of  process  directed  to  plaintiff 
instead  of  defendant,  is  bad.    1  Barnes,  298. 

4.  Notice  of  copy  of  process  held  to  be  good  * 
on  appearance-day,  but  afterwards  held,  it 
must  be  on  the  essoin-day.    Alsop  v.  Bagott, 
1  Barnes,  205, 206,  207. 

5.  Though  return-day  be  on  Sunday, 
notice  to  appear  must  be  for  that 

day.*     1  Barnes,  208,  209,  210.    [  •974  ] 
Ca,  Prac  C.  P.  97,  98. 100. 

6.  Notice  to  appear  in  the  copy  of  process 
must  be  for  the  appearance-day,  and  not  the 
return-day.  Alsop  v.  Bagget,  Ca.  Prac.  C. 
P.  92. 

'7.  Proceedings  were  stayed,  notice  on  pro- 
cess being  to  appear  on  the  27th  of  October 
next,  instead  of  this  instant  October.  Darker 
V.  Edwardsj  2  Barnes,  240.  243.  246. 

(b)  Notice  of  declaration, 
1.  Notice  of  declaration  without  date  is 
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bad.    Hdnnaford  ▼.  Hoiman^  1  Bvnes,  210. 
298. 

2.  The  nature  of  the  action  mnit  be  ex- 
pressed in  the  notice,  as,  whether  in  debt  or 
case,  &c.  Taylor  v.  Sharman,  Ca.  Prac.  C. 
T.  122.    1  Barnes,  171. 204.  208.  216. 

3.  Notice  of  declaration  left  under  the  door 
of  an  empty  house,  defendant  being  served 
there  with  writ,  held  regular.  Sheridan  v. 
Ashby,  1  Barnes,  289. 

4.  But  put  under  a  latch,  without  knock, 
ing,  &.Cn  irregular.  Talboi  v.  Odekam^  1 
Barnes,  301. 

5.  Notioe  of  declaration  to  one  defendant, 
when  there  are  two,  is  irregular.  CouUon  ▼. 
T\imbull,  I  Barnes,  171. 204. 20a  216. 

6.  Notice  of  declaration  served  on  a  Sun- 
day held  bad,  and  an  imparlance  granted. 
Walker  v.  Tbwne,  2  Barnes,  245. 

7.  Notice  of  declaration  left  de  bene  esse^ 
without  indorsing  the  declaration,  is  not  suf. 
ficient.  JTiondinaon  v.  Oarton^  2  Barnes,  247. 

8.  Declaration  in  the  office  in  time,  but  no- 
tioe not  delivered  till  after  two  terms  from  the 
return  of  the  writ,  held  irregular.  1  Barnes, 
204, 205. 

[Set  alto  ante^  tit  Declaeatjon,  div.  XV. 
Vol.  I.  p.  465.] 

(c)  Notice  of  inquiry  ; — 

1.  When  necessary. 

1.  Notice  ought  to  be  given  of  executing  a 
writ  of  inquiry  of  the  value  of  the  land  on  a 
grand  cape,   Perkino  v.  Lamhcy  3  Lev.  409. 

2.  Notice  ought  to  be  given  of  executing  a 
writ  of  inquiry  of  damages  ip  dower.  Strange- 
toaye  v.  Aeeough^  Ca.  Prac.  C.  P.  14. 

3.  In  all  writs  of  inquiry  of  damages,  as 
well  in  real  as  personal  actions,  notice  ought 
to  be  given.    March,  82. 

4.  Notice  must  be  given  of  the  execution 
of  a  eeirejieri  inquiry,  but  not  of  an  elegit  or 
extent.  Steed  v.  Layner,  2  Ld.  Raym.  1382. 
8  Mod.  366.  Copley  v.  Delanoy,  Ca.  Prac.  C. 
P.  1.    2  Saund.  68/.  n.  (2). 

2.  Relative  to  the  form. 

1.  Notice  to  execute  a  writ  of  inquiry  by 
.  such  an  hour  is  uncertain,    /son  y.  FotDen, 

Stra.  1142. 

2.  Notioe  of  inquiry  at  eleven  is  good,  if 
executed  before  twelve.  Lark  v.  Denny,  1 
Barnes,  221. 

3.  Notice  of  executing  an  inquiry  before 
the  judge  of  assize  should  be  general,  and  not 
for  a  particular  day.  Waite  v.  Smalee,  2 
Barnes,  111. 

4.  Notice  of  inquiry  at  ten,  or  as  soon  as 
sheriff;  &c.,  is  bad.  Hannaford  v.  Holman, 
I  Barnes,  210. 

5.  It  must  be  executed  between  two  cer- 
tain hours.    Prac.  Ca.  K.  B.  157. 

6.  Notioe  of  inquiry  between  ten  and  two 
is  bad ;  it  must  not  be  above  two  hours.  Foo- 
ter V.  Smaleo^  1  Barnes  210.  213. 

7.  The  notice  is  bad  if  no  hour  is  mention- 
ed, though  defendant  said  he  would  make  no 


defbnoe.     Langotiffe  t.  Lamh,   1    BEmat. 
207. 

8.  A  notice  of  executing  an  inquiry  mut 
be  certain  as  to  the  place.  Brattkwtttt  v.  AL 
Ian,  2  Barnes,  245. 

9.  The  notice  should  express  the  sign  or 
name  of  the  house.  Squire  v.  Almond,  1 
Barnes,  214.    Prac  Ca.  K.  B.  157. 

10.  Notice  of  inquiffy  at  the  Three  Tons  in 
Brook-street,  without  adding  Holbom,  is  bad; 
so,  for  want  of  adding  the  county.  Le  Mark 
V.  AetenAom,  1  Barnes,  218, 219. 

11.  So  the  town.  HoUio  y.  JVeotbmry,  1 
Barnes,  221. 

12.  Notice  of  exeentmg  an  inquiry,  mis- 
taking the  plaintiff^s  name,  is  bsd,  and  the 
inquiry,  Su^  will  be  set  aside.  Mask  v.  Har- 
row, 2  Barnes,  247. 

13.  A  writ  of  inquiry  may  be  set  aside  fer 
uncertainty  in  the  notice  as  to  the  time  and 
place,  &C.  iS^tre  v.  Almond,  Ca.  Prac  C.  P. 
113.    Id.  133. 

3.  In  relation  to  the  time 

1.  An  inquiry  was  set  aside  for 

want  of*  fourteen  days'  notice«  [  *975  ] 
though  defendant  was  an  attorney, 
he  living  forty  miles  from  London.    &pkina 
V.  Knapp,  2  Barnes,  203. 

2.  Where  a  term's  notice  of  trial  is  re- 
quired, there  must,  at  the  same  distance  of 
time,  be  the  like  notice  of  executing  a  writ  of 
inquiry.    Peyton  v.  Burduo,  6  MoIL  146.  n. 
Prac  Ca.  K.  B.  156. 

3.  There  must  be  a  term's  notioe  of  exe- 
cuting a  writ  of  inquiry,  where  there  has 
been  no  proceeding  for  a  year.  Peyton  y. 
Burduo,  Stra.  1100. 1  Barnes,  205. 2(».  285. 
Sed  vide  Anon.  Ca.  Prac  C.  P.  4. 

4.  The  execution  will  be  set  aside,  if  a 
term's  notice  is  not  given  in  such  case. 
Paul  V.  GUdkiU,  Ca.  Prac  C.  P.  97. 

5.  The  same  notioe  is  necessary  of  execut- 
ing a  oeire  fieri  inquiry,  as  of  an  inquiry  of 
damages.     TUney  v.  WaUon,  2  Barnes,  S37. 

4.  To  whom  it  should  be  given. 

1.  Where  there  are  two  defendants,  and 
the  plaintiff  appears  fiir  them,  notioe  of  in- 
quiry  must  be  given  to  both.  JRngdon  t. 
Heme^  Ca.  Prac  C.  P.  94. 

2.  Notice  of  executing  an  inquinr,  given 
in  the  country,  is  good.  SmUk  v.  iacM^  2 
Barnes,  239. 

3.  It  must  be  given  to  the  attorney*  and 
not  the  defendant,  after  the  appearanoe  has 
been  entered.  Lee  v.  Bradford,  1  Barnes,  219. 
Harding  v.  Stafford,  Prac  Ca.  K.  B.  157. 

5.  When  waived. 

After  notice  ffiven  of  executing  a  writ  of 
inquiry  before  the  sheriff^  an  applicatioa  to 
the  court  to  have  it  executed  berore  the  chief 
justice  at  the  sitting,  is  no  waiver  of  the  firrt 
notice,  nor  is  it  necessary  to  give  fresh  notioe, 
or  to  appomt  any  particular  hour  for  the  eze* 
cuting  it    Ferry  v.  Trefuoio,  W.  Kely.  60. 

[See  alto  ante  tit  iNQunT,  diy.  Vol.  I.  ow 
811.] 


NUISANCE. 


976 


(d)  Ndiee  of «  nution.  ^ 
I.  NoUoe  mnit  be  given  of  a  motiim  to  dis- 

charge  a  rule.    Reg.  y.  Sirby^  Gilb.  311. 
3.  Notice  must  be  given  of  a  motion  to  en- 

hrge  a  mle  for  abowing  canae,  when  the  time 

tat  ihowing  canae  is  expired.    Dalev.  Car^ 

2eft,Ca.PracC.P.  67. 

3.  On  the  last  day  of  term,  no  motion  can 
be  made  in  arrest  of  judgment  without  no- 
tice.   Csmp.  ▼.  (ToZe,  Ca.  Prac.  C.  P.  106. 

4.  Notice  sbonld  be  given  of  a  motion  to 
make  the  sabmission  to  an  award  a  mle  of 

12  Mod.  525. 


(e)  Natke  to  quit. 

L  Demise  from  A  to  B  for  twenty.one 
years,  if  both  should  so  long  live ;  but  if  either 
should  die  be&re  the  end  of  the  term,  then 
the  heirs,  executors,  &c.  of  the  person  dying, 
should  give  twelve  month^s  notice  to  quit; 
held,  that  the  lease  could  only  be  determined 
by  twelve  month's  notice  given  by  the  repre- 
sentatives of  the  party  dying  before  the  end 
of  the  tenn ;  and,  consequently,  that  such 
notice  gifen  by  the  lessor  to  the  representa- 
tifesof  the  lessee,  (who  died  during  tne  term,) 
did  not  determine  it.  Legg  denh  Seott  v. 
AossR,  Willee,  43. 

3.  The  notice  must  be  signed  by  all  of  se- 
veral executors  and  trustees.  1  Saund.  276 
in.[.], 

3.  Where  power  is  given  to  a  party  to  de- 
termine a  lease  on  giving  a  notice  in  writing, 
be  cannot  determue  it  by  a  parol  notice. 
WiJ]es,4l. 

4  If  tenant  from  year  to  year  cease  to  oc 
cop^,  an  actJQQ  for  rent  against  him  is  within 
the  itatnte  of  limitations,  though  there  was 
BO  notice  to  quit.    2  Saund.  67  a.  n.  [«]. 

(f)  AWtce  qfaconditkm. 

I.  Where  conditions  are  annexed  to  estates 
to  psy  mone^,  notice  is  necessary ;  but  where 
elites  are  limited  upon  perfimnance  of  col- 
latond  acts,  notice  is  not  necessaiy.  3  Mod. 
30. 

^  The  heir  himself  ou||[ht  to  have  notice 
of  sQch  conditions  which  his  ancestor  has  put 
npoo  his  eitate,  because  he  has  a  good  title 
by  descent    3  Mod.  34 

3»  If  a  &lher  give  an  estate  in  tail  to  his 
^ughter,  profided  she 'marry  with  the  con- 
seat  ef  trustees,  the  estate  tail  'u  not  deter- 
nuBed  by  her  mariring  without  such  consent, 
although  she  had  notice*  coUate- 
[  *Vt^  ]  rally  of  the  condition  on  which  the 
estate  was  given.  Mallowne  v. 
fUtgtnrd,  2  Show.  31& 

4  If  an  estate  be  settled  on  A,  provided 
thit  ibe  do  not  marry  without  the  consent  of 
B^  the  estate  will  be  fbreited  if  she  marry 
vithoatsnch  consent,  although  she  had  no 
iMrtice  of  the  limitation  previous  to  the  mar- 

T.    Porter  V. /W,  1  Mod.  86. 
The  feoffee  of  land,  or  bargainee  of  re- 
^fnaa  by  deed  Indented  and  enrolled,  shall 
^^  take  advantage  of  a  condition  tor  non- 


payment of  rent  reserved  on  a  lease  npon  de- 
mand  by  them,  unless  thev  have ^  first  given 
notice  to  the  lessee  of  the  feoi&nent,  &c 
Frottnees's  case,  8  Co.  92  a. 

(g)  Notice  of  a  lapoe* 

1.  Notice  of  refusal  ought  in  all  cases  to 
be  given  to  the  patron.  King  v.  Biekop  of 
Hereford^  Com.  360,  note. 

2.  A  patron  ought  to  take  notice,  of  a  va- 
cancy  upon  the  statute  of  pluralities,  and  if 
he  does  not,  a  lapee  will  incur ;  but  at  com- 
mon law,  this  was  at  his  election.  Rex  v.  St, 
John's  ColUge,  Skin.  396. 

3.  If  one  be  presented  to  a  benefice  under  the 
age  of  twenty-three  years,  no  lapee  shall  incur 
to  the  bishop  without  knowledge  given  to  the 
patron.    March,  119.  pi.  190. 

4.  Lapse  shall  not  incur  upon  a  deprivation, 
unless  notice  be  given  to  tne  patron  by  the 
ordinary  himself    3  Mod.  31. 

5.  A  bishop  ought  to  plead  notice,  if  be 
would  take  advantage  of  a  lapee.    1  Ro.  70. 

(h)  Notice  to  a  purehaoer, 

1.  A  purchaser  for  valuable  consideratioii 
without  notice,  having  the  legal  estate  in  him« 
can  always  defend  himself  in  equity,  whether 
the  bill  be  filed  fer  discovery  or  relie£ 
Duckeet  of  Chandot  v.  Brownlow,  2  Ridgw. 
422. 

2.  An  infent  purchaser  is  bound  bv  a  con- 
dition in  a  deed  without  notice*  WiUiame  v. 
Fry,  2  Lev.  21. 

3.  If  an  infant  purchase  an  advowson,  and 
the  incumbent  die,  lapse  shall  incur,  although 
he  had  no  notice  of  the  death  of  the  incum- 
bent.   1  Mod.  86. 

4.  The  recital  in  a  deed  of  a  feet  which 
may  or  may  not,  according  to  circumstanoes, 
amount  to  a  fraud,  will  not  of  necessity  afieot 
a  purchaser  ibr  value,  denying  notice  of  the 
fraud.    Kenney  v.  Brotone,  3  Ridgw.  512. 

5.  If  a  man  j^eads  a  valuable  consideration 
in  Chancery  to  save  his  estate  from  jndgmoit, 
be  must  also  set  forth  that  he  had  no  notice 
of  the  judgment  Jinon.  2  Vent  361.  Vide 
2Ch.Ca.73. 

NUISANCE- 

I.  What  oornnnms  a  nuibamcs,  p.  976. 
II.  What  n  not  a  nuisancx,  p.  977. 

III.  RXLATIVX  TO  tax  OONTDIVAIIOX  OT  A  NUI- 
SANCE, p.  977. 

rV.  ReMKDT  fOB  THE  FABTT  DfJUEED  BY  A 
NUISANCE  ; — 

(a)  By  a  quod  permiitat^  p.  977. 

(b)  By  an  aeeixe^  p.  977. 

(c)  ^  en  action  on  the  eaee  f — 

1.  When  it  lies,  p.  978. 

2.  When  not,  p.  978. 

3.  Parties  to  the  action  f— 

(i.)  Phiintiff,  p.  978. 

(ii.)  Defendant,  p.  97a 
4  Deckration,  p.  97a 
fl.  Defence  and  plea,  p.  979. 
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6.  Evidence,  p.  979. 

(d)  By prfentmaaat  the lut^  p.  979. 

(e)  By  informaiumj  p.  979. 
{{)  By  indictment ; — 

1.  When  it  Ues,  p.  979. 

2.  Relative  to  the  form  of  the  in- 

dictment, p.  979. 

3.  Relative  to  the  quashing  of  the 

indictment,  p.*979. 

4.  Judgment,  p.  979. 

(g)  By  abating  or  removing  Ike  nui- 
mnee^  p.  980. 

I.  What  oonbtituteb  a  nuisance. 

1.  Keeping  swine  in  a  city  is  a  nuisance  at 
common  law,  and  indictable.  Rex  ▼.  Wigg^ 
Salk.  460.    3  Ld.  Raym.  1163.  S.  C. 

2.  An  actionl^on  the  oase  lies  for  erecting* 

a  hogstve  so  near  the  house  of  the 

[  *9T7  ]  plaintiff  that  the  air  thereof  was 

corrupted.    AJdrtd^o  case,  9  G>. 

57  b. 

3.  The  trades  of  soap-boiling,  caJendering, 
and  brewing,  thoagh  lawful,  yet  if  carri^ 
•n  to  the  annoyance  of  the  neighbourhood, 
are  naisanoes.    Rex  v.  Pteree,  2  Show.  327. 

4.  So,  the  erection  of  a  tallow  famaoe  by 
a  chandler,  to  the  annoyance  of  an  inn* 
keeper  and  hie  gnests.  Moriey  v.  Pragnelif 
Cro.  Car.  510. 

6.  A  brewhoase,  tanhouse,  and  glasshouse 
may  be  nnisances  to  another  house.  Palm. 
536.    1  Vent.  26. 

6.  So  also,  a  lime-kiln,  if  the  smoke  enter 
the  plaintiff's  house,  so  that  he  cannot  dwell 
there ;  so  of  a  dye-house,  &c.,  if  the  filth 
runs  into  his  fish  pond.  AldretTs  case,  9  Co. 
67  b. 

7.  If  the  owner  of  a  river  neglect  to  seonr 
h,  by  which  land  is  overflowed,  he  is  indict- 
able.   Rex  ▼.  Wharim^  12  Mod.  510. 

8.  Making  great  noises  in  the  night  is  a 
nnisance.    Rex  v.  8mUh^  1  Stra.  704. 

9.  A  rope-dancer's  booth  in  the  street  was 
held  to  be  a  nuisance,  and  a  writ  to  the  sher- 
iff  was  awarded  to  prostrate  the  balkiing; 
or  the  master  and  workmen  may  be  indicted, 
fia/ft  case,  Vent.  196.  1  Mod.  76.  2  Keb. 
846. 

10.  To  bring  a  large  ship  of  three  hon- 
dred^tons  into  Billingsgate  dock,  which  is  a 
dock  onlv  fitted  to  receive  smaller  vessels, 
and  not  free  for  all  ships,  is  a  public  nuisance. 
Rex  V.  Leach,  6  Mod.  145. 

11.  Placing  gates  across  a  highway  is  so. 
W.  Jo.  221. 

12.  Keeping  gunpowder  in  great  quan- 
tities is  a  nuisance.  Rex  v.  7V^/or,  2  Stra. 
1167. 

13.  If  a  man  be  continually  driving  a  cart 
along  a  horse-way,  so  as  to  render  it  less 
convenient  to  riders,  it  is  a  nnisance.  6 
Mod.  165. 

IL  What  is  not  a  nuisance. 
1.  There  cannot  be  a  nuisance  to  a  faii^ 
market,  or  franchise.  11  Mod.  67.  Sed^pi^rt, 


2.  Erecting  a  dovecote  by  a  fteeholder  is 
no  nnisance.  EaH  9f  /f9rlhumborlmUr9  cnae, 
Popk.  141. 

3>  A  pi^eon-hoQse  is  not  a  conunon  nni- 
sance.   DuiU  T.  Saundertj  2  Ro.  4.  Id.  40. 

4.  Darkening  the  street  by  a  larger  house 
is  not  a  nuisance.  Rex  v.  Wigg.  1  Ld.  R«ym. 
737.  ^ 

5.  The  building  of  a  wall,  so  as  to  inter- 
cept the  prospect  of  another,  is  not  a  nui- 
sance. Knowlet  v.  /ZicAtfrdfon,  1  Mod.  55. 
AmM  V.  J^eriofi^  Holt,  499. 

in.  RkLATIVS  to  THB  OONTUfUAMCB  OT  A  Mill* 

SANCB. 

1.  Though  a  thing  may  have  existed  for 
many  years,  yet  if  it  be  a  nuisance  that  wiU 
not  make  it  lawful,    ^non,  12  Mod.  342. 

2.  The  continuance  of  a  nuisance  is  a  new 
nuisance.    Withere  v.  Henky^  1  Ro.  241. 

3.  Case  lies  against  the  heir  of  feoffee  for 
continuing  a  nwsance,  although  it  was  crea- 
ted before  his  time,  tiz.  in  the  life  of  the 
ancestor  or  feoffor.    Moore,  353. 

4.  But  not  for  the  continuance  of  a  nui- 
sance to  feoffee,  who  come  to  the  land  after 
the  nuisance  was  created,  unless  defendant 
has  repaired,  kc  Bettmek  t.  Comedeii, 
Moore,  449. 599. 

IV.  RiEicxoT  Fon  TUB  faett  injuked  it  a 

NUISANCE  ; — 

(a)  By  a  quod  permitiai. 

1.  Quod  permittat  lies  for  the  feoffee  for 
a  nuisance  levied  in  the  time  of  the  feoffor. 
Penruddock^t  case,  6  Co.  100  b. 

2.  It  may  be  brought  against  him  who 
did  the  wrong,  without  any  request  made  ; 
but  it  cannot  be  brought  against  his  feoffe« 
without  a  previous  request  to  reform  the 
nuisance.    Id.  Ibid. 

3.  Quod  permittat  lies  only  against  the 
tenant  of  the  freehold.  Ro9ewe&  v.  Prior^  12 
Mod.  639. 

4.  The  defendant  in  a  quod  permittat 
pleaded  that  the  house  was  erected  in  the 
place  of  an  ancient  house,  and  it  was  found 
against  him  generally ;  held  that  the  whole 
should  be  prostrated.    Mo.  866. 

[See  pott,  tit  Quon  rBamTTAT.] 
(b)  By  an  atfixe. 
Where  one  has  a  freehold  in  a  honse,  and 
a  way  to  it  over  defendant^  land, 
[  •9T8  ]  held*  he  must  bring  assize  if  it  be 
stopped  up ;  he  cannot  bring  an 
action  on  the  case.    2  dy.  850.  pi.  88. 
(c)  By  an  action  on  the  ca$e  ; — 
1.  When  it  lies. 

1.  An  action  on  the  case  lies  to  reeorer 
damages  for  a  nuisance ;  this  is  the  modem 
and  usual  remedy.  Kendrick  v.  BarUnd^  t 
Mod.  253.    Baten^t  case,  9  Co.  63  b. 

2.  An  action  lies  for  a  nuisance  by  erect, 
ing  a  smith*s  forge  next  to  the  house  of  the 
plaintiff,  per  ^tto^^v.  BradlqfY,OiUflAkiw. 
[29]. 

3.  An  action  lies  for  the  contlnoanoe  of  it. 
12  Mod.  639. 
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4  A  fixed  a  mnall  pipe  and  cock  into  the 
Biftin  pipe,  and  diTerted  a  weter-ooune  to 
B^8  hooMi  after  hia  death,  hia  wife  occa- 
Booally  used  it;  it  waa  held  to  be  a  freah 
divenion  in  her.    3  dy.  319.  pi.  17. 

5.  Any  one  tnay  have  an  action  for  a  par* 
ticular  injniy  done  to  him  by  a  common 
2  Ro.  4. 96. 


2.  When  not 

1.  An  action  will  not  lie  for  a  common 
nniiance,  from  which  no  man  snatains  a  par- 
Uciilar  damage  more  than  another.  Thomat 
T.  Sorrdl,  Vaogfa.  335. 34J.  Fineux  v.  Hov- 
enden^  Cro.  £liz.  664  Ivemm  v.  Jfoore,  1  Salk. 
15.lLd.Raym.486.  Holt,  6. 10.  Com.  58. 
8.  C.  Paine  v.  Partridi,  Cartb.  193.  WU- 
liaaif  V.  Jones,  5  Co.  72  b. 

2.  The  reason  is,  to  avoid  a  multiplicity 
of  niiti,  and  becaoae  the  king  is  intrasted 
with  the  remedy.    Iveton  v.  Moor^  Com.  59. 

3b  If  a  man  have  a  particalar  damage  by 
afoondroos  way,  he  is  generally  without 
remedy,  because  it  ought  to  be  repaired  by 
some  township  or  viu,  against  whom  an 
action  will  not  lie,  but  an  indictment  only. 
Thmme  v.  Sorreil  Vaugh.  340. 

4  If  two  houses,  whereof  one  hangs  over 
the  other,  come  both  into  one  hand,  the 
wrong  is  purged.  Robins  v.  Bamee^  Hob. 
131. 

5.  If  they  come  into  several  hands  again, 
no  action  Uee,  nor  can  complaint  be  made 
for  redresi  of  the  precedent  injury.    Id.  ibid. 

6L  Rafter  the  houses  be  divided,  one  of 
them  be  pulled  down  and  built  up  larger,  a 
wmd permktat  will  lie ;  but  judgment  cannot 
be  given  prosirare^  any  more  than  the  in- 
ereise  of  the  overhanging.  /2o(tii«  v.Bomes, 
Bobil31. 

7.  If  a  man  have  a  house  and  ancient 
lights,  and  purchase  the  house  and  lands 
tdjoining,  and  build  thereon,  though  the 
hones  be  afterwards  divided^  yet  Uie  pri- 
vilege can  never  be  restored.  Jtobim  v. 
Bania,Hob.l31. 

3.  Parties  to  the  action ; — 

(i.)  Plaintiff. 

Where  a  nuisance  is  made  to  the  land  of 
two  tenaots  in  common,  they  shall  join  in 
the  action.    Saul  v.  Bonvtf  A,  Cro.  Jac.  231. 
(it)  Defendant. 

^  L  The  erector  is  liable  for  all  consequen- 
tial damages,  which  he  cannot  purge  by 
asngnment  over.    12  Mod.  639. 

2.  Tenant  for  years  erects  a  nuisance  for 
which  damages  are  recovered ;  he  assigns 
the  term,  or  makes  an  under  lease ;  if  the 
nnisune  is  continued,  an  action  may  be 
broogbt  against  either.  RosetetU  v.  Prior, 
12  Mod.  ^.  Salk.  460.  a  C. 
_  3  But  only  one  satisfaction  can  be  had. 
&  C.  12  Mod.  640. 

4  Before  the  stat.  West  2.  c  14.,  an  action 
lay  not  against  the  erector  lifter  isagnment 
8.  C.  12  Mod.  637. 


4  Declaration. 

1 .  In  an  action  on  the  case  for  a  nuisanee, 
it  is  sufficient  to  say  he  was  posseseed,  lee, 
without  showing  what  eetate  he  had.  Abrrtt 
v.Bafcer,lRo.  394. 

2.  In  an  action  on  the  case  for  stopping  a 
gutter,  a  declaration  in  a  que  estate  to  the 
house  to  which  the  itoppage  was  a  nuisance, 
without  alleging  a  seisin  in  fee,  is  bad.  P^yn 
V.  Bustine^  2  Show.  81. 

3.  In  case  for  stopping  lighti,  it  must  ap- 
pear that  the  lights  were  ancient.  RoteweU 
V.  Prior^  Salk.  459. 

4.  The  word  **  conraesf/'*  after  verdict 
was  held  to  import  time  out  of  mind.  Id.  ibid« 

6.'  In  an  action  for  a  nuissMce, 
if  it  be  laid  as  continuing  after  it  [  «97V  ] 
has  been  abated,  yet  the  plaintiff 
shall  recover  for  damages  for  the  injury  he 
sustained  previoos  to  the  abatement.  2  Mod 
253. 

5.  Defence  and  plea. 

1.  No  one  can  prescribe  to  make  a  nui- 
sanoe.  Fowler  v.  Sanden^  Cro.  Jac.  446. 491. 

2.  Recovery  in  a  former  action  is  a  good 
bar  to  an  action  for  erecting  the  same  nui- 
sance.   Johnson  v.  Long,  1  Ld.  Raym.  370. 

3.  In  an  action  for  a  nuisance  if  the  plain- 
tiff entitle  himself  generally  by  saying  that 
he  was  possessed  for  a  term  of  years,  it  is 
well  enough;  for,  not  making  title  to  his 
lease,  he  need  not  set  forth  particularly  the 
commencement  of  it.  Searle  v.  JSuimton,  8 
Mod.  71. 

4  Plea  that  the  defendant  has  removed 
the  nuisanee  is  bad.  WeHUn  v.  JBs/es,  Fort 
333. 

6.  Evidence. 

The  gist  of  the  action  in  nuisance  is  the 
damage,  and  therefore  evidence  may  be 
given  of  consequential  damages ;  not  so  in 
trespass,  which  is  one  entire  act.  Case  of 
the  Farmers  of  Hampsiead  Water,  12  Mod. 
619. 

(d)  By  presentment  at  ihe  leet. 

Such  nuisances  as  a  leet  has  power  to  re- 
dress ought  to  be  immediate  and  public  nui- 
sances.   2  Ro.  51.    See  Cro.  £1. 664 
(e)  By  information, 

1.  An  information  lies  for  cutting  down 
the  banks  of  a  public  river,  and  thereby  di- 
verting the  course  of  the  water,  although 
that  part  of  it  is  by  act  of  parliament  vested 
in  private  penons,  and  an  action  given  them 
for  damages  done  to  it;  for  it  is  a  public 
nuisance.    Rex  v.  Stanley,  2  Show.  30. 

2.  An  information  for  a  nuisance  was  re- 
fused, application  to  the  party  not  being 
shown,  &c.    Bex  v.  Oreen,  Keny.  379. 

(f)  By  indictment; — 
1.  When  it  lies. 

1.  A  nuisance  must  be  general  to  be  in- 
dictable. Rex  V.  Village  Sf  Hormey,  1  Ro. 
406. 

2.  An  indictment  as  for  a  nuisance  lies  for 
Jceeping  gunpowder ;  if  at  the  time  of  setting 


979 


OATH. 


up  UiQ  boofle  in  which  the  gunpowder  wu 
kept,  no  hooae  was  near,  bat  afterwards 
some  are  built,  it  is  at  the  peril  of  the  builder. 
Afum.  13  Mod.  342. 
2.  Relative  to  the  form  of  the  indictment. 

1.  An  indictment  for  a  nuisance  in  the 
Thames  without  setting  out  the  /enmnt,  held 
good.    Rex  V.  Haddock^  Andr.  137. 

2.  So  of  a  highway.    S.  C.  Andr.  145. 

3.  An  indictment  for  a  nuisance  must  state 
the  place  where  the  nuisance  was  commit- 
ted, and  describe  where  that  place  is  situated. 
Rex  y.  Record,  2  Show.  216. 

4.  An  indictment  laying  a  nuisance  to  be 
committed  near  the  highway,  and  also  near 
several  dwelling-houses,is  well  enough.  Rex 
y.  Pappmeauj  Stra.  686. 

5.  An  indictment  for  stopping  ouatidam 
viam  valde  neeeteariam,  was  quashed  for  the 
want  of  the  word  regiam^  and  because  the 
party  indicted  had  no  addition.  Keenest 
case,'  4  Leon.  121. 

6.  An  indictment  of  nuiiance  for  stopping 
&  watercourse  in  Kensington,  because  it  ran 
in  deirimenium  ommian  irUutbitanlium,  ^c.  in 
bad.     Tkrowgood^e  case,  1  Mod.  107, 108. 

7.  When  a  thing  is  not  a  nuisance  in  itself, 
but  only  becomes  so  by  particular  circum- 
stances,  the  indictment  ought  to  show  the 
special  matter,  and  not  conclude  generally 
t!d  eomnmne  nocttmentum.  Arum,  Palm.  368. 
374. 

3.  Rel&tiTe  to  the  quaihing  of  the  indict- 
ment 

1.  The  court  never  quashes  an  indictment 
for  a  nuisance  on  motion ;  but  the  defendant 
must  demur.  11  Mod.  305.  Reg  v.  Wigg^  2 
Ld.  Raym.  1163. 

2.  Nuisances  ought  to  be  certified  into  the 
the  court,  that  they  are  abated  or  avoided, 
before  the  indictment  shall  be  quashed.  Ley^ 
UnCt  case,  Cro.  Car.  584. 

4.  Judgment 

Judgment  of  abatement  is  unnecessary, 

when  the  nuisance  is  temporary ; 

[  *980  ]as,*  for  steeping  stinking  skins, 

&c.  Rtx  y.Pappineau^  1  Stra.  686. 

(g)  By  abating  or  removing  the  nuiioneen 

1.  A  public  nuisance  may  be  abated,  doing 
no  unnecessary  damage  to  the  party.  Jamu 
V.  Hayward,  W.  Jo.  222, 223. 

2.  If  one  erects  a  house  which  stops  mv 
lights,  I  may  pull  it  down.  jRexv.  RauweU^ 
2  Salk.  459. 

3.  A  judge  upon  his  own  view  may  order 
a  nuisance  to  be  abated.    1  Mod.  76. 

4.  Ailer  a  conviction,  a  writ'  shall  go  to 
the  sheriff  to  abate  it  at  his  own  charge. 
Anon,  Comb.  10. 

5.  A  feoffee  may  abate  a  nuisance  before 
any  prejudice  done,  as  well  against  the  feof- 
fee who  did  not  the  nuisance,  as  against  the 
tortfeasor  himself.  PenruddockU  case,  5  Co. 
100  b.  Cro.  £liz.  234.    Jenk.  260.  S.  C. 

6.  A  nuisance  may  be  redressed  by  the 
party  grieved  entering  and  abating  the  nui 


sanee;  but  in  this  latter  case,  he  shall  not 
have  an  action  or  recover  damages.  BaUtCa 
case,  9  Co.  53  b. 

7.  If  the  owner  of  two  houses  sell  one 
which  was  a  nuisance  to  another,  he  cannot 
abate  the  nuisance.    Mo.  866. 

8.  A  nuisance  cannot  be  abated  by  a  judg- 
ment in  case,  but  there  must  for  that  purpose 
be  either  an  assize  or  a  quod  permiUaL  2 
Mod.  253. 

9.  A  thing  that  will  be  a  nuisance  when 
completed,  yet  cannot  be  abated  till  it  be 
actually  so.     Rex  v.  Wharton^  12  Mod.  510. 

10.  In  a  justification  for  abating  a  nui- 
sance,  it  need  not  be  shown  that  he  did  it 
doing  as  little  hurt  as  could  be.  Lodte  t. 
Arnold,  Salk.  458, 469. 

OATH. 
I.  Wbxn  an  oath  is  jcicnBAaTfp.  980. 

n.  WflKN  NOT,  p.  980. 

III.  RlSnCCTlNO  THE  POWKa  OV  AOMINISTCa- 

INO  AN  OATS,  p.  980. 

IV.  H0WIT8B0l7LDBKADIIINX8TBEXn,p.98l. 
y.  CONBBHUKNCE  OP  NOT  TAXING  TSX  NSCC8- 

SAST  OATHS,  p.  981. 
VL  CoNSBdUKNCE  OV  BEXASIN6  AM  OATH,  p. 

981. 


I.  When  an  oath  is  NiensAar. 

1.  In  all  bills  in  equity,  where  the  loss  of 
a  deed  is  suggested  in  order  to  give  jurisdic- 
tion to  the  court,  the  fact  must  be  verified  on 
oath.    Howard  v.  Aliomey-Oenerai,  2  Mod. 
173. 

2.  One  robbed,  if  be  refuse  to  take  the 
oath,  cannot  sue  the  hundred.  Aocomb  v. 
Hundred  qf  Spelhohne^  Salk.  613. 

3.  The  king  is  not  bound  to  give  liverv  to 
the  heir  till  the  oath  of  supremacy  taken. 
Hob.  74. 

n.  When  not. 

1.  A  censor  of  the  college  of  physicians 
may  execute  that  office  without  taking  the 
oaths  to  government  Rex  v.  BurreQ,  6 
Mod.  431. 

2.  Special  bailiff's,  named  by  the  plaintiff^ 
to  execute  a  warrant  upon  a  Uuiiat^  are  not 
bound  previously  to  take  the  oath  required 
bv  the  27  Eliz.  Anon.  W.  Jo.  249. 

ill.  RxsraOTING  THX  FOWXa  OF  ADMINIBTBaiRO 

AN  OATH. 

1.  The  ecclesiastical  court  cannot  examine 
the  delinquent  upon  oath.    Hob.  84. 

2.  If  the  spiritual  court  call  a  man  to  take 
an  oath  tending  to  accuse  himself,  a  prohibi- 
tion lies.    Week's  case,  2  Mod.  27a 

3.  By  the  13  Car.  2.  c.  12.,  the  ex  qfficio 
oath  used  in  the  spiritual  courts  is  abolished. 
Waterjield  v.  Biekop  qfChiehetter,  2  Mod.  118. 

4.  But  the  spiritual  court  may  compel  a 
churchwarden  to  take  the  oath  of  office,  and 
may  administer  oaths  in  other  than  testa^ 
mentary  and  matrimonial  causes.  fFoler* 
JieUv.  Bithop  of  Chieheoier.Z  Mod.  IIB. 
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5.  The  Mcondary  cannot  examine  npoD 
oath.    2R0.499. 

6.  Where  a  coq>oration  has  power  to 
make  gtatutes,  they  cannot  grive  themiel? ei 

a  power  to  admioi§ter  an  oath. 
[  *981  ]  Rex*w,DeanaHdChapterofDtib' 
2m,  I  Stra.  537. 

7.  Where  the  charter  does  not  give  a 
power  of  adminiitcriDg  oaths  of  office,  there 
most  he  a  dedimuM  for  that  purpose.  S.  C. 
Stra.  539. 

8.  Affidavits  taken  before  commissioners 
by  S29  Car.  2.  c.  5.  roast  be  in  a  cause  in 
court.    Rex  ▼.  Jont»^  Salk.  461. 

9.  Justices  have  no  discretionary  power 
to  omit  tendering  the  oaths.  Rex  ▼.  Aetr- 
loii,  Stra.  413. 

IV.   How  IT  SHOULD    SK  ADMlNIBTBaSD. 

1.  It  is  a  good  custom  for  persons  to  be 
admitted  to  freedom  to  be  obliged  to  swear 
on  the  New  Testament.  Rex  ▼.  BoBwwth^ 
3  Stra.  1112. 

2L  It  tt  no  exception  to  the  oath  of  alle- 
giance, that  the  words  of  the  statute  are  to 
King  James,  and  in  administering  the  oath 
King  Charles  is  named.  Rex  v.  Oreen^  1 
Vent  171, 172. 

3.  Jews  are  allowed  to  cover  when  they 
swear.    Serra  v.  JIfeiies,  2  Stra.  821. 

4.  A  Mahometan  may  be  sworn  on  the 
Koran.    Fachina  ▼.  Sabine^  2  Stra.  1104. 

V.  CoNSBaUXHCI  OF    NOT    TAKIMO    THE    NX- 
CISSAar   OATHS. 

1.  Debt  lies  on  the  sUtute  25  Car.  2.  c.  2. 
against  a  colonel  in  the  army  for  not  taking 
the  oaths  to  government  as  directed  by  the 
•tatote.    O0dden  v.  HaUt^  2  Show.  475. 

2.  If  an  aldennan  omitted  to  take  the 
oaths,  and  sabecribe  the  declaration  at  the 
time  of  his  taking  his  oath  of  office,  his 
slsction  to  sQch  office  became  absolutely 
void,  although  the  oaths  were  not  tendered 
to  him ;  but  by  5  G.  1.  c.  6.,  all  persons  re- 
fund to  take  the  oaths  shall  be  confirmed 
in  sech  offices,  notwithstanding  their  omit- 
ting to  take  the  oaths.  Rex  v.  Sanehar^  2 
Show.  67, 68.  noiis, 

3,  The  acts  of  a  sheriff  who  has  not 
tiken  the  oaths  required  by  13  Car.  2.  sL 
2.  c.  1.  though  void  as  to  himself,  are  good 
utostrangezB.  Rex  v.  Sanehar,  2  Show. 
68. 

4  If  a  man  be  indicted  for  not  taking  his 
etth  being  chosen  head.borough,  it  must 
appear  that  he  was  warned  before  a  justice 
of  the  peace,  and  there  refused.  Kex  v. 
Priff,  Aleyn,  78. 

5.  Refusal  of  the  oath  of  supremacy  in- 
cvi  a  pr^munirei  upon  3  Jac.  c.  4.,  afXer 
teder  by  a  justice  of  gaol  delivery,  though 
never  tendered  by  the  bishop;  and  though 
m  the  indictment  the  tender  did  not  appear 
te  have  been  per  justice  of,  &c.  as  required 
by  the  statute,  yet  (it  appearing  in  the  pla- 
eita)  it  is  good.     Rex  v.  Vaughan^  Skin.  11. 

6.  An  indictment  on  the  3  Jac.  I.e.  4. 
Vol.  II.  16 


reciting,  that  the  **  defendant  refused  the 
oath,"  is  fgood,  although  the  words  of  the 
statute  are  "  refuses  to  take  the  oath."  Rex 
V.  Faughan^  2  Show<  196. 

VI.   CONSM^UXNOE   OF  SaKAKINO   AN   OATH. 

Though  an  oath  be  voluntary,  yet,  if  bro- 
ken, the  party  is  punishable  in  the  court  of 
King's  Bench.  Anm.  3  Salk.  248.  Cro. 
£1.486. 

OCCUPANT. 

I.  WhKN  TBSaK  MAT  Bl  AN  OCOUPANT,  p. 
961. 

II.  When  not,  p.  982. 

III.  Who  mat  bx  an  occupant,  p.  982. 

IV.  Who  not,  p.  982. 

V.  What  hi  is  knttflxo  to,  p.  982. 
VI.  RiLATlVB  TO  HIS  powxa,  p.  982. 
VII.  RkLATIVK  TO   HIS  UABILITT,  p.  983. 

I.  Whin  thus  mat  be  an  oocupant. 

1.  There  may  be  an  occupant  of  an  estate 
at  law;  but  if  tenant  by  curtesy,  or  in 
dower,  grant  over  their  estate,  and  the 
grantee  die,  none  can  enter  ae  occupant.  % 
Ro.  123. 

2.  One  sort  of  occupancy  is,  where,  by 
the  death  of  tenant  ptw  outer  vte,  not  only 
the  freehold  is  in  abeyance,  but  there  is  also 
a  poeetteio  vtuua ;  in  such*  case, 

the  estate  is  gained  by  entry ;  the  [  *982  ] 
other  is,  when  the  freehold  is  in 
abeyance,  but  the  posenssion  is  in  some  other 
person.     Oearyr,  Bearcrqfl,  Orh  Bridg.491. 

3.  A  man  can  only  be  an  occupant  of  a 
void  possession,  or  of  a  possession  which  he 
himself  has.  HoUen  v.  Sma&lMrooke,  Vaugh. 
192. 

II.  When  not. 

1.  There  can  be  no  occupancy  of  any 
thing  wherein  another  has  a  right.  HoUen 
V.  Smallbrooke,  Vaugh.  188,  189. 

2.  No  occupancy  of  an  estate  tail.  Plow. 
558. 

3.  There  can  be  no  occupant  of  a  copy- 
hold estate  without  a  special  custom.  Smar- 
He  V.  PenhaUouf,  Holt,  164. 

4.  Two  cannot  have  severally  possession 
of  the  same  thing  at  one  time.  Holden  v. 
SmaUbrooke,  Vaugh.  189. 192. 

5.  Occupancy  cannot  be  of  a  rent-charge^ 
for  none  can  make  title  to  it  unless  he  is  a 
party  to  the  deed,  or  derives  title  under  it. 
Crawley's  case,  Cro.  Eliz.  721.  901. 

6.  A  rent  is  granted  to  A  for  the  life  of 
B ;  if  A  dies,  the  font  ceases,  and  there  can 
be  no  occupant.  Smartle  v.  PenhaUow^  2 
Ld.  Raym.  1000. 

7.  There  can  be  no  occupant  of  land  be- 
longing to  the  king.    Mo.  393,  394. 

8.  If  a  man  die  seised  prtr  outer  ete  of  a 
rent,  tithe,  A&c.  or  other  thing,  whereof  there 
can  be  no  occupancy,  either  directly,  or  by 
consequence  as  adjuncts  of  something  else, 
by  the  death  of  the  grantee  in  all  these 
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e&BOS  the  grant  is  determined  u  if  there 
never  dad  been  any ;  but  when  thoae  things 
are  granted  in  the  same  deed,  together  with 
other  things  of  which  there  may  be  an  oc- 
cupancy, then  they  shall  be  subject  to  the 
occupancy.  Holden  ▼.  SmaUbrooke^  Vaugh. 
201,  20^. 

9.  Where  the  limitation  is  to  heirs,  it  ex- 
cludes occupancy.  Baker  v.  SearU^  Cro. 
Eliz.  407. 

HI.  Who  mat  bb  an  occupant. 

1.  Tenant  for  years  or  at  will  may  be  an 
occupant.  Holden  v.  Smallhrooke,  Vaugh. 
192.     Geary  v,  Bearerofi^  Carter,  59,  &c. 

2.  If  leasee  for  years,  becoming  occupant, 
disclaim  the  estate  by  occupancy,  it  will  not 
revive  the  estate  for  years.  Geary  v.  Bear- 
eroft^  Ori.  Bridg.  493. 

3.  Tenant  pur  outer  vie  makes  a  lease  for 
years,  and  dies ;  the  lessee  for  years  is  oc- 
cupant.   S.  C.  Orl.  Bridg.  498. 

4.  Tenant  |»ttr  auter  vie  makes  a  lease  for 
years;  lessee  for  years  makes  a  lease  at 
will ;  lessee  at  will  shall  be  occupant  Geary 
V.  Bearero/t,  Carter,  59. 

5.  No  occupancy  begins  with  the  freehold; 
but  it  begins  by  possessing  the  land,  and  the 
law  casts  the  freehold  upon  him.  Holden  v. 
SmaUbrooke,  Vaugh.  195. 

6.  A  freehold  vests  in  a  special  occupant 
by  descent,  without  entry  or  claim.  Comb. 
290. 

7.  The  administrator  is  an  occupant  since 
the  statute,  when  there  is  no  special  occu- 
pant ;  and  estates  pur  auter  vie  are  not  lia- 
ble to  distribution.  Oldfuan  v.  Pickerings 
Holt,  503. 

8.  But  occupancy  is  not  wholly  taken 
away  by  statute  29  Car.  2.  c.  3.  Bradhmm 
y.  KennerdaUy  Holt,  539, 540. 

TV.  Who  not. 

1.  A  claim  without  actual  poBseasion  can- 
not make  a  man  a  natural  occupant.  Vaugh. 
188. 

2.  None  can  be  an  occupant  unless  in 
possession.  Lord  fVindsorU  case,  3  Leon.  36. 

3.  No  man  can  be  occupant  by  doing  an 
injurious  act.  Geary  v.  Bearerofi,  Orl.  Bridg. 
498. 

4.  Rent  pur  auter  vie  to  one  of  his  execu- 
tors and  assigns:  the  executor  cannot  be  a 
special  occupant,  because  it  is  a  freehold; 
otherwise  of  an  heir.     Mo.  664. 

V.  What  he  is'zntitlkd  to. 

1.  An  occupant  shall  enjoy  whatever  is 
belonging  to  that  which  he  occupies.  Hoi' 
den  v.  Smallbrooke^  Vaugh.  199. 

2.  An  occupant  becomes  an  assignee  in 
law  to  the  first  lessee.    S.  C.  Vaugh.  204. 

VI.  Rklativk  to  his  power. 

He  has  power  to  pass  away  his  interest 
Hoiden  y.  SmaUbrooke,  Vaugh.  205. 

VII.*   RELATiyB      TO     HIB     LIABI- 

[  *963  ]  utt. 

I.  The  occupant  18  liable  to  pay 


the  rent   Ho^fen  y.  Anoiftroofts,  Vaugh.  208, 

2oa 

2.  If  tenant  jMtr  auier  vis  grants  a  rent- 
charge,  the  occupant! shall  be  charged  with 
it.     Geary  v.  BearcrqfU  Carter,  67. 

3.  The  heir  shall  be  charged,  in  the  caae  of 
a  special  occupancy,  with  payment  of  debts, 
not  legacies.  Oldham  y.  Pickerings  Salk. 
464. 

4.  An  administrator  shall  be  charged  fin 
like  manner,  where  he  is  a  special  occupant 
S.  C.  Salk.  465. 

5.  An  estate  pur  auter  vie  is  only  aseeta  in 
respect  of  creditors,  and  not  chargeable  with 
legacies,  unless  thereout  expressly  giyen; 
and  the  executor  or  administrator  (if  do 
debts  appear)  will  be  occupant  OUAam  y. 
Pickenng,  12  Mod.  103. 

OFFICE  AND  OFFICER. 
I.  Rkspbctino  the  cueation  or  an  omoB, 

p.  983. 

If.  RxsraCTlNO  TBS  MODS  OV  OaANTIliO  AN 

omcB,  p.  983. 

(a)  /n  rdation  to  the  perton  granttrng^ 
p.  984. 

(b)  In  relation  to  the  deeeription  ifpermm 

to  be  appointiedn  p.  984. 

(c)  In  rdation  to  the  number  of  penonM^ 

p.  984. 

(d)  In  rehtUm  to  the  eommencemeni  mnd 
duration  of  the  t^jUce^  p.  984. 

(e)  Whether  by  parol  or  by  deed^  p.  985. 
(  f  )  When  and  how  the  party  itpui  into 

poeeetium^  p.  985. 
III.  Who  akb  xxcubbd  fbom  beevimb  or- 
ncEB,  p.  985. 

IV.  CoNssauENCB  or  ExroBAii  to  aocbit  am 

OFFICE,  p.  985. 

V.  Relative  to  the  ABBfomoBrr  or  am  or- 

FICE,   AND  ALBO  UBBPSOTIMO    DBPOTIBB, 
p.  986. 

VI.  Relative  to  the  bale  or  ovncBB ;  and 

HEREIN  or   THE  5  &  6  Ed.  6.  C  16n 

p.  986. 

VII.  Relative  to  tbx  mflOHABOB  or  an  or- 

ncER,  p.  987. 

VIII.   RjCLATtVE    TO  THE  aBBIGNATION  OT    AN 

ovnoE,  p.  987. 

IX.  Relative  to  the  FOKFErruaB  or  an  or- 

FicK,  p.  987. 

X.  When  an  omcx  is  oeteehined  ok  ■»- 

cbMES  VOID,  p.  987. 
XI.  Relative  to  the  DnruaBANCE  or  an 

OFFICE,  AND  THE  REMEDY,  p.  988. 

XII.  Remedy  to  rbcovbr  an  omcE,  p.  988. 

XIII.  Relative  to  the  fees  and  PKRai7i- 
siTBs,  p.  988. 

XIV.  What  estate  a  man  hab  in  an  omcB, 

p.  988. 

XV.  Relative  to  the  liabilttt  or  an  orn- 

CER,  GENERALLY,  p.  989. 

XVI.  Relative  to  the  civil  remedy  aoaimbt 

AN  OFITCER  ; — 

(a)  Byaetumoftre»pai9,p.989n 

(b)  Bjf<KrtonoiitAeMMe,p.980. 
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(e)  Pr9ceeding$inndkaeHon^p,990» 

X.VII.  RxUklTTS   TO  TBB  CKIMINAL  KKSPONSl. 
BtUTT  OV  AN  officer; — 

(a)  By  informaiion,  p.  990. 

(b)  Bjf  tritfielinai/,  p.  990. 

I.  Rnrac?niio  tbb  crkation  of  an  officb. 

1.  The  erecting  new  offices  for  the  bene- 
fit  of  a  prirale  mao  ic  against  law.  WalUr 
CkuWa  case,  12  Co.  116. 

2.  The  Biffbop  of  St.  D.  by  license  founds 
a  oollege,  with  canons  secular,  reserving  to 
himself  s^iciian  decani  tanquam  deeanuM  ut 
tBlvaeedma  Meneveni,  and  having  assigned 
a  bene6oe  to  one  of  the  canonries,  translates 
it  to  the  deanery ;  this  translation  is  void, 
especiaily  for  hit  own  benefit ;  and  the  crea- 
tion of  the  deanery  ia  also  void,  for  want  of 
safficient  words  to  create  such  office.  Reg. 
V.  Bialwp  9fSi.  Davids,  3  Dj.  287.  pi.  50. 

II.*  Rksfsottno    thk    modk    of 
[  *984  1  OEAimMO  AN  office  ; — 

(a)  Jm  rdalion  to  the  person  granting, 

1.  An  office  forfeited  to  the  king  is  in  him, 
and  be  may  grant  it  before  any  office  found. 
Jf^oedward  v.  Foxo^  3  Lev.  290. 

2.  The  election  of  judge  of  the  sheriflT's 
eonrt  in  London  is  in  the  common-council, 
and  not  in  the  lord  mayor  or  sheriffs. 
TftsomsoB  V.  Ooodfellow,  2  Show.  173. 

3b  The  office  of  exigentor  is  in  the  gifl  of 
the  chief  justice  of  C.  B.,  and  the  king's 
grant  thereof  (even  during  a  vacancy  of  the 
chief  justiceship)  is  void.  2  Dy.  175.  pi.  25. 
(b)  hi  Tiktma  to  the  description  ^  peroon  to 
be  appointed. 

I.  An  archdeacon  cannot  be  appointed  to 
the  office  of  expenditor.  Dr.  Lee*»  case,  1 
Mod.  282. 

S.  The  grant  of  the  offices  of  chief  protho- 
oetory  in  C.  B.,  and  coroner  and  attorney  of 
B.  IL,  to  unskilful  persons,  is  void.  2  Dy. 
150.  pi.  1. 

(e)  M  rdation  to  the  number  of  persons. 

1.  A  ministerial  office  may  be  granted  to 
tM^cM^wnetim  et  dmoim^  but  not  a  judicial 
offies,  unless  warranted  by  custom.  Jones  v. 
Bern,  4  Mod.  1 7.    Carth.  214.  S.  C. 

2.  Bat  if  one  dios,  it  does  not  survive,  un- 
Jasi  said  to  the  survivor.    Salk.  465. 

3L  Tile  bishop  may  ^nt  the  office  of  re- 
patCT,  efaanceilor,  official,  or  commissary^  to 
two.  Jonet  V.  Bean^  1  Show.  289.  12  Mod. 
10.   Carth.  214.  B.  C. 

i>  A  frant  to  two  persons  of  the  office  of 
■iavardibip  of  an  honour,  and  of  the  keeping 
the  esurt  leet  and  court  baron  within  the 
iMooor,  with  the  perqaisitee,  ^  to  hold  them 
tfter  a  prior  grant  determined  for  thirty 
^•■rs,  if  they  or  either  of  them  should  so 
Mog  Uve,'*  is  good ;  and  the  grantees  may, 
•Aer  the  grant  takes  effect,  maintain  an  in- 
debitoHo  aooumpsit  for  taking  the  fees  inciden- 
tal to  the  eoort  baron,  or  for  monies  had  and 
neoivod  to  thmr  xm,    Howard  ▼.  Wood^  2 


5.  In  the  King's  Bench,  the  office  of  pro- 
thonotary  is  granted  to  two  persons;  so 
two  personn  make  one  custoo  brevium.  Jones 
V.  Bean,  1  Show.  289. 

6.  But,  in  the  Common  Pleas,  the  office  of 
prothonotary  is  granted  to  one  only,  because 
the  custom  does  not  authorize  a  grant  to 
two.     Jones  v.  Bean,  1  Show.  289. 

7.  The  grant  of  the  office  of  one  of  the  an- 
ditors  of  the  court  of  wards  to  two  and  the 
survivor  of  them,  is  good.  Tho  statute  32 
Hen.  8.  c.  46.  makes  the  auditors  one  officer. 
Curie*B  case,  11  Co.  2  b. 

8.  The  office  of  eiatoo  rotulontm^  or  chief 
justice,  is  not  grantable  to  two.    Hob.  153. 

9.  The  office  of  steward  of  a  court,  when 
full,  is  not  grantable  to  another  but  by  the 
king.  Colt  V.  Bishop  of  Coventrjft  Hob.  150, 
151. 

10.  If  two  persons  be  appointed  jointly  to 
the  office  of  clerk  of  the  papers,  a  new  grant 
made  on  the  surrender  of  one  of  the  ap- 
pointees, with  the  consent  of  the  other,  is 
good .     Woodtoard  v.  .^yton^  2  Mod .  96, 

11.  A  prescription  in  an  office  to  be  exe- 
cuted by  four  persons  to  be  named  by  the 
king  from  time  to  time,  is  good.  Duppa  v. 
Stephens,  Lutw.  [133, 134.]  381. 

^d)  In  relation  to  the  eommeneement  and  dura" 
tion  of  the  office. 

1.  An  office  of  trust  and  confidence  can- 
not be  granted  for  years.  BedeU  v.  Consta- 
ble^ Vaugh.  181. 

2.  The  offices  in  the  gifl  of  the  chief  jus- 
tice are  not  grantable  fur  less  than  life.  Hob. 
153. 

3.  The  office  of  marshal  of  the  King's 
Bench  is  not  grantable  for  years.  Cro.  Car. 
587.    W.Jo.  463.    3  Mod.  145. 

4.  That  office  was  held  to  be  grantable  at 
will.  9  Co.  98.  Dy.  176.  pi.  28.  3  Mod.  149. 
Sed  vide  27  Geo.  2.  c.  17. 

5.  The  marshal  of  B.  R.  may  grant  the 
office  for  life,  but  cannot  give  the  grantee 
power  to  make  a  deputy.  3  Mod.  147.  2  Ro. 
Abr.  154. 

6.  Whether  such  office  is  grantable  in 
trust,  see  Rtx  v.  Lenthall,  3  Mod.  145. 

7.  The  office  of  a  register  of  a  bishop  may 
be  granted  in  reversion.  Rex  v.  Kemp,  4 
Mod.  279. 

8.  The  office  of  a  steward  of  a  manor  is 
not  grantable  as  a  reversion,  ex- 
cept by*  the  king ;  and  the  grant  [  *986  J 
being  void,  that  of  the  fee  for  ex- 
ercising it  is  void  also.    3  Dy.  159.  pi.  16. 
5«f9u2e2Lev.245. 

9.  But  it  may  be  granted  to  the  son  afler 
the  death  of  his  father  (grantee  for  life)  by 
the  same  deed.    3  Dy.  270.  pi.  23. 

10.  The  grant  of  a  stewardship  of  aeoort- 
leet  for  years  in  reversion,  is  void.  Howard 
V.  Wood,  2  Lev.  245. 

11.  The  king  granU  an  office  to  A  dumnOe 
bens  peaeito,  and  after  grants  it  to  B,  to  com- 
menoe  after  the  death,  sorrender,  or  forfei- 
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tore,  of  A ;  the  I&tter  grant  is  good.  Rex  v, 
Kemp,  2  Salk.  465. 

12.  The  king  cannot  grant  revenionem 
officii;  when  one  is  officer  for  life,  if  the  king, 
without  reciting  it,  grants  the  office  to  ano- 
ther for  life,  the  second  grant  is  void  for 
want  of  a  recital.  Earl  of  RtUlatid*a  case, 
8  Co.  57  a. 

13.  Held,  that  the  office  of  auditor  of  the 
court  of  wards,  being  partly  ministerial  and 
partly  judicial,  could  not  be  granted  in  re- 
yersion,  for  that  it  was  by  act  of  parliament 
made  so  entire,  that  the  ministerial  part 
could  not  bo  divided  from  the  judicial. 
CurU't  case,  11  Ck>.  2  b. 

(e)    Whether  6y  parol  or  by  deed. 

1.  The  nomination  of  an  officer  by  parol 
may  be  good  by  custom  or  statute.  1  Ld. 
Raym.  163, 164. 

2.  The  euOoM  rottdorum  may  appoint  a 
clerk  of  the  peace  by  parol.  Saundera  v. 
Owen,  12  Mod.  199.    Salk.  467. 479. 

3.  A  steward  to  hold  courts,  with  a  sala- 
rr,  may  be  appointed  bv  parol,  and  debt, 
though  not  annuity,  will  lie  for  such  salary. 
2  Dy.  248.  pi.  79. 

4.  The  officer  of  controller  of  the  pipe 
surrendered  in  court;  and  another  was  ad- 
mitted without  writing,  only  an  entry  made 
of  it  in  court  Sir  A.  Bradrift  case,  Hard. 
476. 

5.  An  office  for  lifb  is  not  grantable  by 
parol.    Otoen  v.  Saunders,  1  Ld.  Raym.  159. 

6.  The  nomination  of  auditor  of  the  court 
of  wards  was  necessary  to  be  under  the 
great  seal.     Curle'B  case,  11  Co.  2  b. 

7.  The  office  of  marshal  of  K.  B.  lies  in 
grant,  and  cannot  be  transferred  without 
deed.     3  Mod.  147. 

(f )    fVhen  and  how  the  party  ia  put  into  poo- 

aetsion. 
In  an  elected  office,  the  party  must  be  in- 
vested to  gain  possession ;  but  in  a  patent 
office,  he  is  in  possession  by  the  creation.   1 
Mod.  122,  123. 

III.  Who  Aai  szcitsbd  prom  ssRvma  opitces. 

1.  A  woman  is  eligible  to  the  office  of 
«ezton,  and  may  vote  for  a  candidate  for 
that  office.     Olive  v.  Ingram,  7  Mod.  263. 

2.  Refusing  the  test  enacted  by  stat  13 
Car.  2^  is  no  defence  for  not  taking  an  of- 
fice.   Rex  el  Reg*  v.  Larwood,  Holt,  506. 

3b  A  dissenter  that  has  not  received  the 
sacrament  twelve  months  before,  may  plead 
the  sUtttte  13  Car.  2.  st.  2.  c.  1.,  to  excuse 
him  from  serving  offices  in  corporations. 
Mayor,  See,  ^GuUford  v.  Clarke,  2  Vent.  247, 
24a 

4.  A  tenant  in  ancient  demesne  is  not 
privileged  from  serving  the  office  of  high 
constable.    2  Show.  75. 

5.  An  inhabitant  of  a  particular  leet  is  not 
thereby  exempt  from  serving  the  office  of 
high  constable  of  the  handred.  Bex  v.  /en- 
ning$,  11  Mod.  915. 997. 


IV.  CoMBainDici  op  RsrusaL  to  aocipt  aw 

OPPICE. 

1.  The  court  will  not  grant  an  informa- 
tion for  refusing  to  accept  the  office  of  com- 
mon-councilman; but  the  corporation  may, 
by  a  bye-law,  inflict  a  penalty  for  such  re- 
fusal.   Anon.  11  Mod.  132. 

2.  If  one  refuses  to  accept  of  an  office  in 
a  corporation,  for  which  he  is  fined,  debt  lies 
for  it.  Starr  v.  Mayor,  See.  of  Exeter,  3  Lev. 
116. 

3.  In  an  indictment  for  refusing  to  serve 
the  office  of  constable,  it  must  appear  that 
the  court-leet  was  held  at  the  time  prescrib- 
ed by  Magna  Charta ;  but  it  may  be  held  at 
another  time  by  prescription.    11  Mod.  227. 

4.  In  an  indictment  for  not  serving  the 
office  of  constable,  stating  that  he  was  duly 
elected  at  a  court-leet,  it  shall  be  presumed 
that  he  was  elected  to  the  office* 

of  high  consUble.    Rex  t.  Jen-  [  *986  ] 
nings,  11  Mod.  227. 

V.  RXLATIVE  TO  THK  ASSIONMENT  OP  AN  OPPICK, 

AND  AU90  RX8PBCTINO  DKPUTIEB. 

1.  Offices  of  personal  trust  cannot  be  as- 
signed, for  the  trust  is  not  personal,  which 
any  man  may  have.    V'augh.  ISO. 

2.  When  an  officer  has  power  to  make 
assignees,  he  has  an  implied  power  of  making 
deputies.  Earl  of  S^ewabury^s  case,  9  Co. 
40  b. 

3.  An  assignee  of  an  office  has  an  estate 
and  interest  in  the  office  itself,  and  does  all 
things  in  his  own  name,  and  generally  his 
grantor  shall  not  answer  for  him;  but  a  de- 
puty has  no  estate  or  interest  in  the  office, 
and  does  all  things  in  the  name  of  an  officer 
himself,  and  for  him  his  grantor  shall  an- 
swer. Earl  of  ShretDtbury^a  case,  9  Co.  46  b. 

4.  A  deputy  may  be  made  without  deed. 
3  Mod.  150. 

[See  alao  the  next  division:  and  atUe,  tit, 
DiPUTT,  VoL  I.  p.  487. 

VI.  RbLATIVK  to  TBI  SALB  OP  OfVICB;  AND 

HsaxiN  OP  TBI  5  &  6  Ed.  6.  o.  16. 

1.  Judicial  offices  are  saleable  that  are  not 
within  the  statute  of  Ed.  &  iSeiii6.  Reg.  t. 
Mayor  ofJfomneh,  2  Ld.  Raym.  1246. 

2.  The  statute  of  5  Ed.  6.  c.  16.,  coneemioff- 
the  sale  of  offices,  does  not  extend  to  the  of^ 
fice  of  secretary  to  the  governor  of  Barba- 
does ;  aed  qwere,  for  the  office  is  (pranted  bj 
patent  under  the  great  seal  of  England. 
Daw  V.  Pindmr,  2  Mod.  45. 47  nolis. 

3.  The  sUtnte  5  &.  6  Ed.  6.  c.  16.,  re- 
specting the  sale  of  offices,  extends  not  to 
Jamaica  or  the  colonies.  CuUifitrd  ▼.  Car^ 
dpneU,  Com.  2.  note. 

4.  A  bond  given  by  any  of  the  offioera 
mentioned  in  that  statute  for  securing  all 
the  profits  of  the  office  to  the  person  ap- 
pointing, is  void  by  the  statute.  Willes,  577. 

6.  Bonds  given  to  make  payments  for 
obtaining  for  the  obligore  offices  in  the  re- 
venue, are  illegal,  ana  Chancery  will 
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tffUBrt  them.  Law  r,  Law^  C.  T.  Talb.  140. 

&  An  ftgreement  with  the  warden  of  the 
Fleet,  (who  held  only  for  life  under  the 
crowQ,)  that  for  a  sum  of  money  he  woald 
sarrender  the  office  to  the  king,  to  the  intent 
that  he  should  procure  from  the  king  a  grant 
of  the  office  to  the  purchaser,  is  void  by  sta- 
tate  5  &  6  Ed.  6.  c.  16.,  though  that  office 
baa  been  and  may  be  granted  to  a  subject  in 
fee.    HiggmM  v.Bambridge,  WilleB^^l. 

7.  A  bond  given  to  secure  the  payment  of 
such  consideration  money  cannot  be  enforc- 
ed in  a  court  of  law;  but  it  is  not  sufficient 
in  a  plea  to  an  action  on  such  a  bond  to 
eute  generally,  that  the  case  is  within  the 
sf atnte ;  the  defendant  must  set  forth  in  his 
plea,  facts  to  show  that  the  case  is  within 
the  sUtute.    WiUcs,  341. 247. 

8.  Offices  in  fee  are  not  within  the  statute 
«f  Ed.  6.;  as  where  grantee  for  years  of  the 
bailiwick  of  the  duchy  makes  a  grant  for  a 
less  t«m,  renderingjvnt,  and  making  his  les. 
see  his  deputy,  this  is  not  within  the  statute, 
the  revenion  being  in  the  king.  EUU  ▼. 
JWafe,2LeT.  15i:  ^ 

9.  The  exception  in  the  stotute  5  &  6  Ed. 
€.  c  10.,  that  the  act  shall  not  extend  to  any 
effiee  of  whieli  any  person  seised  of  any 
estate  of  inheritance,  means  only  offices  of 
which  subjects  are  seised  of  esUtes  of  inhe- 
riUnee.    Wittes,  246. 

10.  The  office  of  register  of  an  archdea- 
conry is  an  office  within  the  meaning  of  that 
•Utate.    /^ejTTig  v.  Paine,  Willes,  573. 

11.  If  a  person  hold  an  auditor's  office, 
ttd  depute  another  to  exercise  the  said  office 
deling  his  good  behaviour,  a  bond  given  by 
"ch  deputy  to  pay  his  principal  yearly, 
fonng  the  said  depnUtion,  200/.,  and  that 
m  coosideration  thereof  the  deputy  shall 
JaTs  an  the  renU  and  profits  of  the  said  of- 
fice to  his  own  uso,  is  void  by  5  &  6  Ed.  6. 
c  16.,  for  it  is  a  bond  to  pay  a  certain  sum 
tt  jU  events.     Oodtdphin  ▼.  Tudor,  6  Mod. 


12.  So  is  a  bond  given  by  such  an  officer 
w  soneoder  whenever  the  person  appoint- 
wr  "biiJ  choose.    Willes,  574. 

13.  A  security  by  a  deputy  to  account  for 
™  the  profits  of  an  office  to  the  principal, 
•M  to  retain  the  other  half  to  himself,  is  not 
•  «le  within  the  sUtute  6  &  6  Ed.  6.  c.  16. 
r  -w^  ,  CulH/ord  v.  CardoneU,*  Ck)m.  1. 
I  "WT  ]  12  Mod.  90.   S.  C.  Comb.  356. 

Salk.  466. 468. 
14.  8i^  when  the  profits  are  certain,  he 
"*J  grant  the  office  to  a  deputy,  reserving 
■2««m  out  of  the  profits;  but  when  the 
pwWs  are  oncertain,  he  cannot  grant  the 
«"tt,  ^c.  to  a  deputy,  reserving  a  certain 
•^at  all  events.  Willes,  576.  CuUifordy. 
CwAiistt,  Com.  1.    12  Mod.  90. 

_^j^  An  officer,  having  a  certain  salary  or 
F^Bfits,  may  make  a  deputatioa  of  the  office. 


reservmg  a  sum  not  exceeding  the  certain 
profits.    Willes,  576,  note.    Salk.  466.  468. 

VII.     RkLATIOK     to    the    msCBAKGB     or    AN 

opricxa. 
The  court  may  discharge  a  filacer  ore 
tenus,  without  entering  it  of  record.    2  Dv. 
114.  pi.  74.  ' 

VIII.  Rklattve  to  the  HBsraifATrvN  or  aw 

opncK. 

1.  The  office  of  an  alderman  may  be  re- 
signed lyithout  deed.  Rex  v.  Rippon,  1  Ld. 
Ravm.  563. 

2.  Resignation  of  an  alderman  by  letter  is 
revocable  before  the  place  is  filled  up.  Rex 
V.  Rippon,  1  Ld.  Raym.  563. 

IX.  RiLATiyx   TO   Tax   roamruRK  or  an 

omoE. 

1.  The  wardenship  of  the  Fleet  is  forfeited 
by  sufiferinsr  voluntary  escapes.  Rex  v. 
Mmdooe,  3  Lev.  288.    Holt,  504,  506. 

2.  An  office  at  will  may  be  forfeited.  1  Ld. 
Raym.  52. 

3^  If  a  park-keeper  cut  trees  without  a 
warrant,  it  is  a  forftitnre  of  his  office.  Mo. 
707.  786.    1  And.  29. 

4.  Non-attendance  is  a  good  cause  of  ibr- 
ftiture  of  the  office  of  recorder.  Reg.  v.  Bai' 
lift  of  Inewieh,  Salk.  435. 

5.  When  an  office  concerns  the  adminis- 
tration of  justice,  or  the  commonwealth,  and 
the  officer  ex  qfficio  or  of  necessity  ought  to 
attend  without  any  demand  or  request,  non- 
user  or  non-attendance  in  court  is  a  forfeiture 
of  the  office ;  but  when  the  officer  need  not  at- 
tend or  exercise  his  office  but  on  demand  or  re- 
quest  made,  non-user  is  no  cause  of  forfeit- 
ure,  unless  there  have  been  a  request  and  a 
subsequent  neglect.  Earl  of  Shrewebury'e 
case,  9  Co.  46  b.  Rev  v.  Pomfret,  10  Mod. 
lOa    See  also  3  Mod.  146. 

6.  Jn  offices  of  a  private  nature,  to  be  per- 
fermed  without  request,  non-user  or  non-at- 
tendance is  no  cause  of  forfeiture,  unless  it 
be  a  cause  of  prejudice  or  damage.  Earl  of 
Shrewebury'e  case,  9  Co.  46  b.  10  Mod.  lOa 
S.  P.  CUy  of  Exeter  v.  Glide,  4  Mod.  34 

7.  The  office  of  receiver  of  the  court  of 
augmentations  is  not  forfeited  fer  non  at- 
tendance  on  any  sovereign  when  distressed 
by  rebels,  under  11  H.  7.  c.  18.,  except  that 
by  whom  the  appointment  was  made.  2  Dy. 
210.  pi.  28.  ^ 

8.  If  the  king  grants  an  office  of  trust,  and 
the  officer  commits  treason,  the  office  will  be 
forfeited  to  the  king.    2  Ra  314. 

9.  Reproachful  language  by  an  officer  may 
be  a  cause  to  bind  him  to  his  good  behaviour, 
but  no  forfeiture  of  his  office.    4  Mod.  34. 

10.  The  act  o£  a  deputy  may  forfeit  the 
office  of  the  principal.    Salk.  19.  pi.  5. 

11.  If  an  archdeacon  grants  the  office  of 
register  fer  money,  it  is  forfeited  to  the  king, 

and  not  to  the  bishop.    PouUon  v. ,  3 

Lev.  389. 

12.  The  forfeiture  of  an  office  for  life  is  to 
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him  in  reTertian,  and  nol  to  the  kin;.    Hdt, 
504,505.    2  Lev.  71. 

[See  aUo  Com.  Dig,  last  ed,  VoL  III.  p.  136. 

137.J 

X.   WbSN  All  OPnCX  18    DnVKMIMSD  Oft    Bl- 

COMU  yoiD. 

1.  If  a  remembrancer  of  the  Exchequer  be 
made  a  baron  of  the  Exchequer,  the  first 
office  becomes  void.    2  Dy.  197.  pL  47. 

2.  Delivery  uf  the  writ  of  discharge  of  the 
old  sheriff  to  the  clerk  of  the  county,  sitting 
in  the  county  court  in  the  absence  of  the 
sheriff,  determines  his  authority.  Anon^  3 
Dy.  355.  pi.  36. 

3.  The  office  of  receivership  of  the  court 
of  augmentations  was  held  to  be  so  incorpo- 
rated witli  that  court  as  to  be  void  on  its  dis* 
solution  by  act  of  parliament.  2  Dy,  216. 
pi.  55. 

4.  Acceptance  by  a  judge  of  C.  B.  of  the 

patent  creating  him  a  judge  of 
[  •dSS  ]  R*  R.,  vacates  his  former  patent. 
2  Dy.  15a  pi.  34. 

5.  If  a  sheriff  succeed  to  a  peerage  tempore 
ptMmnetdi^  his  office  is  not  thereby  deter- 
mined.   3  Dy*  355.  n.  (a). 

6.  Where  an  officer  is  at  pleasure,  the 
choice  of  another  is  a  determination.  Rex  v. 
Mayor  of  Canterbury,  Stra.  674 

XL   RSLAITVX    TO    TSK    DISTUftBANCI    OF    AN 
OrriCK,  AND  TUB   aBMBDT. 

1.  11^  while  a  recorder,  sheriff,  or  other 
officer  be  taking  a  poll,  any  person  take 
away  the  poll-£x>k,  or  other  papers,  and 
thereby  prevent  the  poll  from  proceeding,  it 
is  a  disturbance  of  office,  for  which  an  action 
on  the  case  will  lie.  Show  v.  A  Burgeot  of 
Cokhetter,  2  Mod.  228. 

Sl  So,  case  lies  for  duturbance  of  a  seat  in 
the  church,  without  title  shown  in  the  decla- 
lation.    Aaldey  v.  FrcekUUm,  3  Lev.  73. 

3.  Or  for  disturbing  one  in  the  exercise  of 
the  office  of  parish^cierk.  Lee  v.  I>ral;e,2 
Salk.468. 

4.  The  holding  of  courts  and  taking  the 
fees  is  an  express  disturbance;  and  if  any 
disturbance  is  found,  which  is  alleged  in  the 
declaration,  it  is  sufficient.  Earl  tf  Shrews- 
6ttry*t  case  9  Co.  46  b. 

£  If  a  man  receive  the  profits  of  an  office 
on  pretence  of  title,  the  person  who  has  a 
right  to  the  profits  may  recover  them  by  an 
Action  of  indebitatus  aeounqteit,  as  for  monies 
had  and^received  to  his  use.  Arrii  v.  Stukeley, 
a  Mod.  262. 

6.  In  an  action  on  the  case  for  disturbing 
the  plaintiff  in  the  exercise  of  his  office,  the 
declaration  may  aver  the  disturbance  to  have 
been  vi  et  armU:  the  plaintiff  may  have  this 
action,  although  he  might  have  had  an  assiie. 
Earl  tf  Shrewsbury^ 8  case,  9  Ca  69  b. 

7.  Case  lies  by  the  keeper  of  a  forest  for 
disturbing  him  in  taking  profits  due  by  pre- 
scription to  his  office,  but  he  ought  to  show 
the   certaintv   of    the  profits   to   recover  | 
damages.    Moore,  706. 


8.  A  special  vmdict  in  auwufoU  Ibr  the 

profits  of  a  patent  office,  finding  that  the  de. 
fendant  had  received  the  profits  for  seven 
years,  is  good,  although  it  appear  that  the 
patent  had  not  been  made  more  than  two 
years,  iirrts  v.  fiitiiite/cy,  2  Mod.  263. 
XII.  Rbmkdv  to  bkoovbb  an  ovfick. 

1.  An  assize  lies  to  recover  the  office  of 
Serjeant  at  mace  in  the  hoose  of  oommone. 
Craig  V.  iVbi/olib,  1  Mod.  122. 

2.  To  maintain  an  assize  for  a  patent  office, 
the  party  must  prove  a  seisin  in  law.  1  Mod. 
122. 

3.  No  writ  of  quod  permittai  lay  for  an 
office.     Webb's  case,  8  Co.  47  b. 

4.  To  obtain  a  mandamus  to  be  restored  to 
an  office,  it  must  appear  what  the  office  is, 
that  the  court  may  judge  whether  it  is  of 
that  nature  for  which  the  law  allows  thin 
species  of  remedy,    ^non.  2  Mod.  316. 

5.  A  mandamus  confers  no  riffht,  but  tho 
title  to  it  remains  as  befiire.    Gub.  259. 
XIII.  Rklativb  to  thb  wBa  and  PBnaui- 


8ITBS. 

1.  A  new  office  can  be  granted  without 
anv  fee,  annual  or  casuaL   Mo.  808. 

2.  The  king,  by  privy  seal,  reciting  that 
nnserviceable  monition  belon^[ed  to  tin  mas- 
ter of  the  ordnance,  granted  it  to  him,  who 
thereupon  sold  it,  and  died ;  held,  such  moni- 
tion cannot  be  claimed  as  ancient  fees,  the 
office  having  been  erected  in  35  H.  8. ;  such 
grant  is  void*  and  the  executor  of  the  grantee 
is  chargeable  to  the  king  for  the  said  muni- 
tion,   iarl  of  Devonshire's  case,  11  Ca  89  «. 

3.  An  annuity  granted  by  reason  of  an 
office,  is  determinable  with  the  office.  Plow. 
162.  381. 

4.  A  rent  granted  for  the  exercise  of  an 
office  cannot  bs  served  from  the  office  but  by 
extinguishment  of  both.    Plow.  381. 

XIV.  What  xstatb  a  man  has  in  an  omcc 

1.  If  a  man  have  an  office  rranted  to  him, 
to  enjoy  so  long  as  he  shall  behave  himself 
well  in  it,  he  asa  an  estate  for  life  in  the 
office.    1  Show.  523.  525. 531.  536. 

2.  It  is  so  even  in  the  case  of  the  kin^. 
Hareourt  v.  JVuc,  1  Show.  557. 

3.  If  an  office  be  granted  to  two  persona, 
without  words  of  survivorship,  and  one  of 
them  die,  the  interest  is  determined  as  to 
both.    Sister  v.  Carew,  1  Mod.  187. 

4.  An  office  granted  at  wifl  is 

at  the  will*  of  the  king,  and  not  of  [  *M9  ] 
the  party,  and  may  be  surrendered. 
Salk    466.  Holt,  420.  Rexr.  Xsmpe,  1  Ld. 
Raym.  51. 

The  offices  of  commissary  and  official  are 
hereditaments  belonging  to  the  bishop  and 
archdeacons.     Walker  v.  Lambe,  W.  Ja  963. 

6.  Officers  of  justice  have  estates  for  lifh 
in  their  offices,  at  common  law.  Haramri  t. 
FVir,  4  Mod.  169. 

7.  A  parish-clerk  Is  a  temporal  officer,  and 
has  a  freehold  life  esUte  in  his  office.  PUU 
V.  iBeans,  7  Mod.  254.    Saik.536. 

8.  The  office  of  clerk  of  the  peace  is  a  froe- 
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]MqammimHbeneg€89erii.  Holt,514.  Rex 
T.  CwmUdnd^CUrk,  11  Mod.  80,  13  Mod. 
13. 4S. 

9.  And  therefore  he  u  not  removable  by  a 
■0V  eusta  ntulorum,  Hkreawt  v.  Fox,  12 
Mod.  4^ 

10.  He  is  not  removable  except  for  misde- 
meanoiir,  and  articles  in  writing  must  be 
exhibited  against  him.  Rex  ▼.  Evans,  13 
Mod.  13. 

11.  Grant  of  the  office  of  register  to  the 
eonri  of  admiralty  is  a  freehold  for  life ;  and 
though  they  do  proceed  by  the  civil  law,  yet 
the  right  A  that  office  shall  be  tried  at  the 
comiDoalav.  Joneer,  Ltmdeff  (BpXi  Mod, 
27,2a 

12.  ITie  office  of  a  register  of  a  bishop  is 
likewise  a  freehold,  and  the  right  shall  be 
tried  at  law.  Jmut  y.  Landqf  {Bp,)^  A  Mod, 
96. 

13w  If  two  men  haTe  an  office  for  their  lires 
and  the  surrivor  of  them,  and  one  of  them 
sorrender  to  the  other,  and  then  a  new  grant 
is  nude  to  this  other  and  a  stranger,  he  has 
dsfasrred  himself  of  the  sorrtTorship,  and  he 
iod  the  stranger  are  jointly  seized.  Wood- 
werd  T.  AMtam,  2  Mod.  96. 

14  If  the  office  of  comptroller  of  the  cus- 
toms, or  any  other  office  of  trust,  be  granted 
bv  psleat  to  two  persons  duratUe  bene  placUo, 
the  patent  is  determined  by  the  death  of  one 
of  the  grantees.    Arrit  ▼.  StukeUy^  2  Mod. 

XV.  BXLATITX  TO  THX  UABILITT   OV  AN  OFFI- 
CBB,  OKNIEALLT. 

1.  An  officer,  who  does  nothing  but  in  what 
belongs  to  him,  is  not  liable  for  a  pre^dent 
tortioos  act  of  others.  OlUeU  ?.  Beesey,  T. 
Jaies,214 

2.  A  constable  is  &yoared  in  law  as  to  ex- 
witiao  of  process.  Crump  ▼.  Halford,  4  Mod. 
3S9L 

3.  An  oflker  is  excused  for  executing  a 
writ  afisr  an  act  of  bankruptcy,  or  a  jiulg- 
meet  vacated,  bat  the  party  not.  Turner  ▼. 
Fe^fistc,!  Ler.95.  Bayley  y. Banning,  1  Ler. 

4.  Where  a  leditai  goes  to  a  county  pala- 
tae,  and  it  is  not  signed  by  an  attorney  of 
that  eoooty,  according  to  usage,  this  is  no 
news  to  the  officer  for  disobeying  the  writ 
Ciapmmn  t.  MatHton^  Andr.  196. 

5.  A  had  writ  or  warrant  will  justify  the 
officer  who  executes  it,  if  the  court  or  ma- 
cntiate  had  jurisdiction.    Moree  y,  Jamee,  7 

&  An  officer  is  justified  in  taking  a  man 
in  execution  under  process  of  an  inferior 
coort,  although  the  proceedings  are  errone- 
oos.    Sfiti&  V.  .ffi»2«,  2  Mod.  29. 

7.  An  officer  executing  a  void  or  illegal 
wrant  is  excusable  where  the  court  has  a 
poeral  jurisdiction  of  the  cause,  for  this  may 
he  a  mistake.  Crump  y.  Halford,  4  Mod.  350. 

&  Where  a  particular  jurisdiction  exceeds 


its  authority  the  officer  is  liable,  beeauee  all 
is  yoid.    Crump  y.  Halford,  4  Mod.  350. 

9.  Though  the  customer  of  a  port  must  by 
1  El.  c  11.  make  a  deputy,  stiU  if  he  certify 
falsely  into  the  Exchequer,  through  the  con. 
cealment  of  that  deputy,  he  is  liable  for  the 
penalties  of3H.  6.  c.  3.    2  Dy.  238.  pi.  3a 

10.  The  collectors  of  the  wmdow  duty  are 
only  answerable  for  what  they  reepectiyely 
receiye,  but  not  for  the  deficiency  of  each 
other.  Rex  y.  Inkab,  of  Artillery  Qrmind^ 
Park.  167. 

XVI.  RjULATiys  TO  Tm  onoL  riiibdt  kokuurt 
ANomcBi;— 

(a)  By  action  of  treepan, 

1.  Trespass  will  not  lie  against  them  for 
repleyying  goods,  unless  the  party  claim  a 
property  at  that  time.  Ibllett  y.£«rt,Carth. 
381. 

2.  If  process  be  awarded  by  a  court  hay- 
ing jurisdiction  of  the  matter,  though  the 
process  be  mis-awarded,  the  officer 

is*  not  a  trespasser.     TurbermHe  [  *990  ] 
y.  Tipper,  2  Ro.  493. 

3.  An  officer  who  refiises  a  good  bail-bond 
on  arresting  a  roan  on  mesne  process  is  not 
a  trespasser  ab  imtto.  Smith  y.  Hall,  2  Mod. 
32. 

4  If  an  officer  or  minister  of  the  law  is  re- 
sisted or  assaulted  in  the  execution  of  his 
office,  he  is  not  bound  to  fly  to  the  wall  or 
other  side.    Maekallei/'a  case,  9  Co.  65  b. 

(b)  By  action  on  the  ease. 

1.  Case  Ues  against  an  attorney  appear- 
ing without  warrant.  Z>orTington  y.  Edwin, 
Comb.  S. 

2.  It  lies  against  a  suramoner  of  the  spi- 
ritual court  for  returning  one  **  warned*'  when 
he  was  not,  on  which  excommunication  fol* 
lowed ;  and  it  is  not  necessary  to  show  the 
suit  or  the  authority  of  the  official.  Pottle 
y.  Godfrey,  Cro.  Jac.  351.  Moore,  835.  1 
Ra63. 

3.  Altering  a  record  of  the  spiritual  court 
is  an  ofience  of  temporal  cognizance,  for 
which  an  action  on  the  case  wiU  lie.  Kenton 
y.  Wallinger,  Cro.  El.  838. 

4.  So  it  lies  against  an  officer  for  not  in- 
rolling  a  bargain  and  sale  within  six  months. 
Ma  126. 

5.  Where  an  officer  does  an^  thing  against 
(or  refuses  to  do)  the  duty  of  his  place,  where- 
by  damage  accrues  to  the  party,  an  action 
lies.     Turner  y.  Sterling,  2  Vent.  26. 

6.  An  action  lies  against  the  clerk  of  the 
errors  for  certiQ^ing  a  wrong  record.  Anon, 
6  Mod.  245. 

7.  Against  the  mayor  of  London  for  not 
granting  a  poll  upon  a  doubtful  election.  7\»r- 
ner  y.  Sterling,  2  Vent.  25. 

8.  Also  against  a  mayor  and  commonalty 
for  a  folse  certificate  of  the  custom  of  Lon- 
don, but  not  against  the  recorder.  Day  y. 
Satiate,  Hob.  87. 

9.  Case  lies  against  a  mayor  of  a  corpora- 


990 


OFFICE  FOR  THE  KING. 


tion  for  not  admittinif  one  to  give  his  vote  at 
election  of  a  new  mayor.  Herring  v.  Fineh, 
temb,  2  Lev.  250. 

10.  Aijrainst  a  retuming-offioer  for  refbsing 
to  permit  &  free  borgees  to  vote.  Aahhyy. 
WhiU^  2  Ld.  Rajm.  93a    1  Balk.  19. 

11.  So,  against  an  archdeacon  for  refbsing 
to  indact ;  but  not  against  an  ordinary  for 
refusing  to  institute.    Moore,  835.    1  Ro.  63. 

12.  Case  lies  by  an  administrator  against 
the  bailiff  of  a  liberty  for  executing  aj!./a., 
and  removing  the  goods  off  the  premises  be- 
fore the  landlord  was  paid  a  year's  rent.  PoZ- 
grave  v.  Windham^  1  Stra.  212. 

13.  Amnst  a  bailiff  for  concealing  a^ /a. 
after  he  had  levied  money  upon  it.  Bell  v. 
CateBby,  1  Ro.  7a 

14.  Against  a  bailiff  of  a  franchise  for  the 
negligent  execution  or  the  fiJse  return  of  a 
wnt.    Moore,  432. 

15.  Action  lies  against  a  curate  for  erasing 
sentence  of  excommunication,  and  inserting 
the  ^aintiff*s  name.  Kenton  v.  WaUinger^ 
CraEliz.838. 

16.  If  a  judge  refuse  a  plea  which  by  law 
he  ought  to  receive,  an  action  on  the  case  lies 
against  him.    2  Ro.  498. 

(c)  Proceeding9  in  9uck  aetion. 
All  actions  brought  against  the  officers 
mentioned  in  2l8t  Jac.  must  be  laid  in  the 
proper  county;  and  if  the  plaintiff  is  nonsuit- 
ed,  or  discontinue,  or  a  verdict  be  against 
him,  they  shall  have  their  double  costs.  StiUa 
T.  Cox,  Vaugh.  111—117. 

XVII.  RXUITIVX  TO  THS  CRIMIlf  AL  RISPOIISI- 
BIUTT  or  AN  OVFICEK  ; — 

(a)  By  informatunL 
The  court  will  not  grant  an  information 
against  an  officer  for  neglecting  to  hold  a 
sessions,  unless  the  neglect  was  wilful  and 
corrupt.    Rex  v.  Halford,  7  Mod.  179. 

(b)  By  indictment, 

1.  If  a  man  be  made  an  officer  by  act  of 
parliament,  and  misbehave  himself  in  his  of. 
fice,  he  is  indictable  for  it  at  common  law; 
and  any  public  officer  is  indictable  for  misbe- 
haviour.    ilnon.  6  Mod.  96. 

2.  If  a  justice  commit  a  person  for  further 
examination,  the  officer  is  indictable  for  not 
carrying  him  to  prison,  although  he  produce 
the  prisoner  on  the  day  of  the  next  examina- 
tion.    Rex  v.  Johnson,  11  Mod.  62. 

3.  If  an  officer  of  the  court  does  not  ap. 
pear  upon  a  bill  or   information  exhibited 

against  him,  judgment  shall  be 
[  ••91  ]  given*  against  him  without  pro- 
cess.   Rex  V.  Pagett,  I  Sid.  134. 
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I.  Whew  an  oFncx  is  neckssaet,  p.  991. 
II.  Wren  an  omcx  is  not  necbssabt,  p. 

991. 
III.  Relative  to  the  foeh  of  the  office 

AND  INQUISITION,  p.  992. 


IV.  What  offices  aeb  good,  p.  993. 
V.  What  oFncBS  are  void,  p.  992. 
VI.  When  and  how  the  office  mat  bb 

TBAVBBSBD  or  aUBSTIONED,  p.  993. 
VII.  ReLATTVB  to  the  effect  OF  AN  OFFICBy 

p.  993. 
VIII.  Relative  to   the  pleading  an  of- 
fice, p.  993. 


I.  When  an  office  is  necbssabt. 

1.  In  some  cases,  the  king  shall  be  in  poe- 
session  by  seixure  without  office ;  in  some, 
by  office  without  sebure ;  in  some,  by  office 
and  seizure ;  in  some  cases,  the  king  shall  be 
in  seisin  without  any  office  or  seizure.  JBcy* 
ndCo  case,  9  Co.  95  a. 

SL  In  genera],  an  office  for  the  king  ie  as 
necessary  as  an  entry  for  a  common  person. 
BushelVt  case,  Vaugh.  153. 

3.  In  general,  as  the  king  takes  by  matter 
of  record,  his  estate  csnnot  be  divested  with- 
out office  or  matter  of  record.  CAelmiey  V 
case,  2  Co.  50  a. 

4.  On  a  clause  of  re-entry,  there  must  be- 
an office ;  but  if  the  office  is  found,  thoogis 
not  returned,  before  the  grant,  yet  if  it  is  af^ 
teiVards  returned,  the  grant  is  good,  and  the- 
lease  is  void  by  the  office  witnout  seizure- 
Knight  V.  Breaeh^t  5  Co.  54  b. 

5.  In  the  case  of  an  alien  person  attainted,, 
(so  long  as  he  lives),  king's  villein,  aliena- 
tion in  mortmain,  condition  broken,  &c.,  the- 
freebold  is  not  vested  in  the  king  until  office 
found  under  the  great  seal,  ^ueen  ▼.  Poger 
5  Co.  52  a. 

6.  An  office  was  necessary  in  all  cases,' (be- 
fore the  statute  of  33  H.  8.  c  20.),  to  vest  the 
lands  of  a  person  attainted  of  treason  in  the 
king.    JiUhoU  ▼.  NiehoU,  Plow.  486. 

7.  A,  tenant  for  life,  remainder  to  B  in  fee; 
A  is  attainted ;  the  king  seizes ;  B  mav  en- 
ter on  the  king;  aliter^  if  an  office  had  found 
A  seized  in  fee,  &c.  Lineh  v.  CooU,  Salk. 
469. 

8.  When  the  office  finds  the  descent  of  n, 
remainder,  there  ought  to  be  a  new  office  of 
the  death  of  tenant  for  life.  Puekering*^ 
case.  Hob.  91. 

9.  But  by  the  course  of  the  court,  the  foo- 
daries*  certificate  b  allowed  in  such  case. 
Hob.  9. 

10.  The  terre-tenants  shall  not  render  re- 
compense to  the  king  for  the  profits  of  the 
lands  before  office  found.    3  Leon.  242. 

II.  When  an  omcE  is  not  necesbabt. 

1.  The  queen  becomes  possessed  without 
office  of  the  lands  of  traitors  and  their  condi- 
tions.   Mo.  303. 

2.  An  office  countervails  entry ;  and  where 
no  entry  is  requisite  in  case  of  a  common 
person,  there  needs  no  office  found  for  the 
king.    Poph.  53. 

3.  No  office,  or  monttrana  de  droOt  is  ne- 
cessary to  divest  an  estate  in  the  king  which 
depends  on  the  estate  of  another.  Chiotndeft 
case,  2  Co.  50  a. 
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4.  If  a  biihop  be  aUainted,  there  is  no  ne- 
cewUy  for  an  office,  for  the  king  ia  ia  poe- 
seaalon  without  office.     2  Ro.  321. 

5.  Upon  an  information  groanded  on  in- 
dictmeots  against  an  hereditary  sheriff  for 
voluntary  escapes  of  felons,  and  holding  his 
toum  IA  loco  tiuiicto,  the  office  may  be  seized 
into  the  king's  hands  quousque^  without  9cire 
fttcioB  or  other  process.    2  Dy.  151.  pi.  4. 

6.  Where  the  title  of  dower  stands  with 
the  queen's  title,  and  affirms  it,  the  demand- 
ant  on  the  petition  need  not  havo  an  office 
found  for  her ;  otherwise,  if  the  title  of  the 
demandant  in  the  petition  disaffirms  the 
qoeen^s  title.    MenviVa  case,  13  Co.  19. 

7.  Upon  contempts,  where  the  king  is  only 
to  have  the  profits,  as  in  chattels  nomine* 

ptBM^  he  can  seice  without  any 
[  «998  ]  office.    Dot  dem.   Sir  T.  Knowlet 
▼. y  Sav.  8. 

8.  An  estate  vested  in  the  king  may  be 
defeated  by  force  of  a  condition  by  act  of 
law  without  office.  Cholmley^t  case,  2  Co. 
50  a. 

9.  If  a  lease  be  made  by  the  queen  on  con- 
dition that  if  the  rent  be  unpaid  the  lease 
shall  be  void,  upon  non-payment  the  free- 
bold  is  in  the  queen  without  office  found. 
Amm,  Sav.  70. 

10.  But  the  letoee  is  not  an  intruder  be- 
fore  office ;  and  the  queen  can  grant  before 
office.    Mo.  291. 

lU.  Relative  to  the  form  of  the  office 

AND  inquisition. 

1.  One  joint  inquisition  is  bad  upon  two 
writs.    2  And.  203, 204. 

2.  King's  tenant  at  will  may  forfeit,  but 
there  must  be  an  inquisition.  Rex  v.  Kemp, 
Salk.466. 

3.  An  inquisition  finding  some  points  well, 
and  nothing  as  to  others,  may  be  supplied 
hj  ^mduu  inquirendum,  Layionr  JMbnioee, 
Salk.  469. 

4.  Contra,  where  it  is  defective  in  the  points 
found.    Id.  ibid. 

5.  If  an  inquisition  seize  two  parts  of  the 
land,  two  parts  of  the  advowson  are  seized 
by  consequence  without  mention  of  the  ad- 
vowson.   Hob.  127. 

6L  Though  an  office  find  more  than  ia  re- 
ally due,  yet  it  is  sufficient.  Knight  v. 
SrtMk.  5  Co.  54  b. 

7.  An  office  finding  the  attainted  person 
seized  at  the  time  of  his  attainder  is  suffi- 
cient to  entitle  the  king,  and  if  it  find  more, 
the  residue  is  but  surplusage.  Case  of 
jiUan  Woods,  1  Co.  40  b. 

8.  Ad  office  is  instead  of  a  demand  of  rent; 
and  it  ought  to  find  the  king's  title  precisely. 
Ho.  199. 

'9.  Where  the  lands  of  one  attainted  for 
treason  are  forfeited  by  act  of  parliament 
from  such  a  day,  an  office  to  entitle  the  king 
ought  to  find  certainly  what  lands  the  party 
attainted  was  seized  of  at  the  day,  or  it  shall 
be  void.  AieAoIf  v.  JVicAols,  Plow.  485. 
Vol.  II.  17 


10.  Where  upon  an  office  found  a  title 
appears  for  the  king,  but  it  is  not  found  in 
what  degree,  there  the  best  shall  be  taken 
for  the  king.    Frtuier  v.  Proger$j  Skin.  178. 

11.  Upon  an  extent  of  lease  for  years,  it 
m  ust  find  the  certainty  of  the  term.  2  Leon. 
121.    3  Leon.  204. 

12.  Upon  assignment  of  a  debt  to  the  king, 
the  office  must  find  goods  since  the  assign- 
ment only.    3  Leon.  197.' 

13.  An  inquest  of  office  is  not  subject  to 
an  attaint ;  tboy  are  only  to  find  naked  mat- 
ter of  fact.   BuoheWs  case,  V augh.  153. 

14.  An  office  found  before  the  eseheator 
virtuie  officii,  returned  into  Exchequer  instead 
of  the  Chancery,  is  good.  Case  of  AUon 
Wood$,  1  Co.  40.  b. 

IV.  What  offices  are  good. 

1.  An  office  may  be  good,  though  it  be 
not  so  certain  as  a  plea  should  be.   Mo.  716. 

3.  An  office  finding  a  seisin  in  fee  at  the 
day  of  his  death  is  good.  Gatcoyn  ▼.  Long" 
vilU,  Cro.  Eliz.  895. 

3.  Where  the  king's  title  is  found  by  one 
office,  it  is  a  record  entire  of  itself,  and  shall 
not  be  taken  as  it  stands  in  comparison  with 
another  office.  Lawrence  v.  King,  Aleyn,  30. 

4  An  office  to  entitle  the  queen  to  the 
freehold  lands  of  an  alien  must  be  by  com- 
mission under  the  great  seal,  and  such  office 
is  an  office  of  entitling,  which  vests  the 
estate  and  possession  of  the  land  in  the  queen, 
where  she  had  but  a  right  or  title  before ;  the 
same  of  a  purchase  by  the  king's  villein,  or 
by  a  body  corporate,  or  pennon  attainted  of 
felony.    Queen  v.  Page,  5  Co.  52  a. 

5.  An  office  of  instruction,  which  is,  when 
the  estate  is  in  the  king  before,  but  the  par- 
ticularity of  the  land  does  not  appear  on  re- 
cord, as  in  the  case  of  one  attainted  of  high 
treason,  king's  tenant  attainted  of  felony, 
and  dying,  &c.,  may  be  under  the  Exchequer 
seal.    Id.  ibid. 

y.  What  offices  aee  void. 

1.  An  office  is.  void  which  does  not  find 
the  dying  seized,  and  which  finds  some  for- 
eign matter ;  a  melius  inauirend.  shall  not  is- 
sue upon  a  void  office.    Mo.  217. 

2.  An   office   finding  that  one 

died  seized*  of  a  reversion  or  re-  [  *903  ] 
mainder  is  void  for  uncertainty. 
Mo.  723. 

3.  If  an  office  be  found  upon  a  meliua  in- 
quirendumy  which  does  not  show  the  warrant 
of  the  first  office,  both  are  void,  /on's  case, 
Hob.  38. 

4.  If  found  upon  a  nuHtu  after  an  ignora^ 
mus,  it  is  void,  if  the  tnc/tus  were  restrained 
to  the  king's  tenure  only,  and  not  at  large. 
Hob.  3. 

5.  It  is  void  for  not  finding  who  was  heir. 
2  And.  203,  204. 

6.  An  office  found  in  one  county  of  all 
tho  lands,  whereof  some  lie  in  another 
county,  is  no  office  in  law  but  for  the  proper 
shire.    Puekering's  case.  Hob.  91. 
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7.  An  office  is  insufficient  when  it  does 
not  appear  what  authority  the  commission- 
ers  had,  but  generally  inquisitio  capta^  Sfc, 
eoramy  ifc,  virlute  eujusdain  eommusionis  ei$ 
direckB,    Q^ueen  v.  Paget  5  Co.  52  a. 

VI.  When  and  how  the  okfice  may  be  tra- 

versed OR  questioned. 

1.  At  common  law,  if  an  office  found  the 
title  of  the  king  to  a  freehold,  the  party  had 
no  remedy  by  traverse,  or  monslram  dt  droit; 
but  if  the  title  of  the  party  were  found  in 
the  same  office,  he  might  then  have  his  mon- 
atrans  de  droit;  in  this  case,  he  could  not 
enter  on  the  king,  but  he  might  enter  on  the 
king's  patentee ;  in  all  cases  where,  by  the 
common  law,  one  might  have  a  monstrans  de 
droit  or  traverse  against  the  king,  he  might 
enter  upon  his  patentee.  Holland  v.  Fisher^ 
Orl.  Bridg.  218. 

2.  Inquisitions  for  the  king  of  lands  for- 
feited for  treason  are  traversable.  Holt,  376. 

3.  Between  the  return  of  an  office  and  the 
grant  of  letters  patent,  there  ought  to  be  a 
month  by  the  statute  of  18  Hen.  6.  that  the 
parlies  might  come  and  tender  &  traverse. 
Frasier  v.  Progera^  Skin.  178. 

4.  It  is  not  traversable  whether  it  be  found 
in  the  proper  county  or  not.    2  And.  34,  35. 

5.  Nor  whether  any  title  was  found  for 
king.    2  And.  197. 

6.  He  who  is  right  heir,  and  grioved  by  the 
office,  Bhall  have  a  new  writ  of  diem  clausit 
extremuni  or  mandamus,  and  may  traverse 
the  finding.  Kenn'a  case,  7  Co.  45  a.  HiUme'a 
case,  13  Co.  61.     Ley.  13. 

7.  The  traverser  of  an  inquisition  for  the 
king  is  to  be  considered  as  a  defendant ;  and 
the  prosecutor  may  carry  down  the  record. 
Rex  V.  Roberts,  2  Stra.  1208. 

VII.  Relative  to  tub  effect  of  an  OFTicrB. 

1.  Where  an  office  is  found,  if  the  defend- 
ant has  no  title,  then  the  king  has  one  by 
bis  office.  Rex  v.  Bp.  of  Worcester^  Vaugh. 
62. 

2.  Where  the  king's  interest  shall  com- 
mence by  office  before  seizure,  see  Laurence 
V.  King,  Aleyn,  30. 

3.  An  office  found  by  a  commission  out  of 
the  Ezcifiequer  jfi  not  an  offi.ce  of  entitling, 
but  of  instruction,  where  the  king  was  enti- 
tled before,  and  serves  only  to  instruct  the 
king's  officers  of  the  certainty  of  the  land, 
that  it  may  be  put  in  charge,  and  not  to  cre- 
ate a  title  in  the  king;  an  entry  may  be 
against  such  office  of  instruction.  HoUand 
V.  Fisher,  Orl.  Bridg.  220. 

4.  A  woman  takes  a  husband,  and  has  is- 
sue, and  lands  descend  to  her,  and  the  bus- 
band  enters,  and  afterwards  the  wife  is  found 
an  idiot  by  office ;  the  king  shall  have  the 
knd.    Plow.  264. 

5^  If  two  parts  of  the  land  He  seized  by 
inquisition  for  the  king,  two  parts  of  the 
advowson  ajre  seized  by  consequence  with- 
out mention  of  it.    Hob.  127. 


6.  Nothing  in  deed  or  in  Iftw  vOTta  in  the 
king  till  office.    2  Ro.  375. 

7.  A  grant  before  office  foond  is  not  good. 
W.  Jo.  217. 

8.  By  the  office  and  award  of  the  eeizare, 
the  king  is  in  possession  without  any  writa 
or  commission  awarded  for  that  purpooe. 
ReyneVs  case,  9  Co.  95  a. 

9.  An  office  neither  determines  any  m«n*a 
right,  nor  does  any  party  put  any  trial  upon 
it.    BuahelCa  case,  Vaugh.  153. 

VIII.  Rfxative  to  the  fleadiwq  am  orricc. 
An  office  for  the  king  must  be  pleaded  un- 
der the  great  seal.    1  Leon.  65. 

ORDER*  OF  JUSTICES.  [  ♦W*  ] 

I.  General  kdleb  exx^tite  to 

the    FOEM    of    OKDEE8,    AKB    TOEIK 
CONSTRUCTION,  p.  994. 
IL  ReSFECTINO  THEFpRMATIOKAW)DWF«»- 
ENT  FARTS  OF  AN  ORDER  ; — 

(a)  By  what  juaticea  U  ahirttld  oe 

made,  p.  995. 

(b)  At  vhat  aeations ;  and  herein  re- 

specting an  adjoummenlj  p. 
995. 

(c)  Relative  to  the  atatenufU  Vf  'Ae 

county,  p.  995. 

(d)  Relative  to  the  /fine,  p.  995* 

(e)  Wien  it  ahould  be  in  tenting^ 

p.  996. 

(f )  Relative  to  the  atatement  of  th£ 

evidence,  p.  996. 

(g)  Relative  to  the  summom,  p.  996. 
(h)  Relative  to  the  preaentmenl,  p. 

996. 
(i)  Relative  to  the  adjudieatu»h  p. 
996. 

III.   RXSFEGTING  THE  FORM  AND  YAUDITT  OF 
FARTICULAR  orders; — 

(a)  In  relation  to  apprenticea,  p.  996. 

(b)  In  relation  to  conataUea,  p.  996. 

(c)  In  relation  to  ordera  of  bastardy 

and  JUiation,  p.  996. 

(d)  In  relation  to  ordera  of  matnle- 

nance,  p.  997. 

(e)  In  relation  to  overseers,  p.  997. 

(f )  In  relation  to acavengera,p.  998. 

(g)  la  relation  to  rates,  p.  996. 
(h)  In  relation  to  servanta,  p.  998. 
(i)  In  relation  to  a  avwgeon's  bill  for 

the  cure  of  a  pauper,  p.  998. 
<  j)  In  relation  to  orders  to  prosecute, 

p.  998. 
(k)  In  relation  to  ordera  acquiiting 

or  condemning,  p.  998. 
(1)  In  relation  to  a  apeeial  order,  p. 

838. 
(m)  In  relation  to  a  conditional  or- 
der, p.  999. 
[Respecting  ordera  of  removal  oee  poat,  tit. 

Removal.] 
IV.  When  several  orders  ark  neces- 
sary, p.  999. 
V.  Relative  to  the  removal  op  an  or- 
der, p.  999. 
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VI.  RbLAIITC  to  AFrKALBv  p.  999. 

VIL  RarmcnsQ  the  confikmation  of  an 

OBOEK,  p.  999. 
Vm.  Or  THE  CONFUIMATIQN  OF  AN  Q&OKR  IN 
PAAT,  p.  999. 

IX.  Relative  to  the  buperseoino  of  an 

OEDEA,  p.  999. 
X.  Relative  to  the  auAEHiMo  of  an 

OEOEE,  p.  1000. 
XI.  Of  tub  MOTION  TO  aUASH    AN   OEOEE, 

p.  1000. 
XII.  Relative  to  the  amending  of  an  oe- 

DEE,  p.  1000. 

Xin.  Effect  of  an  oeoee  when  not  ap- 

PEAl^EO  AGAINST,  p.  1000. 

XIV.  Effect  of  oischaeging,  eeveebing, 

OE  aUASBlNG,  AN  OROEE,  p.  1000. 

XV.  Epfktt  of  confieming  an  order,  p. 
lOOl. 

XVI.  ElFBCT  OF  A  NEW  OEDEE  ON  APPEAL, 

p.  1001. 

XVII.  EfFBCT    OF    AN    OEDEE    INCONSISTENT 
WITH  A  FORMER  ONE,  p.  1001. 

XVIIL  Remedy  foe  disoseyino  an  order,  p. 
1001. 
XIX.  Costs,  when  payable,  p.  1001. 

L  GknKRAL  E0I.B8  RELATIVE  TO  THE  FOEM  OF 
ORDERS,  AND  THEIR  CONSTRUCTION. 

1.  Spee'iRl  orders  asaigning  a  reason  must 
eonUin  certainty.     Holt,  507,  508. 

3.  In  a  speciaJ  order  of  sessions,  nothing 
is  to  be  intended;  and  the  whole  case  naust 
be  taken  to  be  sUted.  PmriMh  of  WodUtaiUou 
V.  Viueter,  Andr.  372. 

3.  Ad  order,  if  certain  to  a  common  in- 
lent,  is  good.  Between  the  Pariahes  ofRoU- 
cb/cn  mi  ExaU^  Stra.  211. 

4.*  In  an  order  of  sessions,  the 
[  *M5  ]  court  presumes  *^  omnia  ette  rile 
mUar    1  S^und.  313.  n.  (1). 

5*  Where,  in  a  sessions  order  relating  to  a 
■ettlsment,  several  circumstances  are  set  out 
iadiicing  fraud,  this  is  not  sufficient,  unless 
ths  fraud  be  expressly  found.  Parish  of 
WMiHailiii  Y.  Pariih  of  Utoxeter,  Andr. 
362. 

6.  In  orders  relating  to  settlements,  the 
oovt  jnoit  take  the  facts  for  granted  as  thej 
are  set  fiirth,  notwithstanding  there  appear 
ctrcofflgtanoes  sufficient  to  induce  the  belief 
of  t  fiiod.  Frenekam  v.  Pepperbarrow^  10 
Mod.  293.  Horion  v.  Houghton,  10  Mod.  393. 
&  F. 

7.  Where  an  order  gives  a  special  reason 
lor  a  nttlement,  and  tne  conclusion  in  point 
of  law  will  not  warrant  the  premises,  B.  R. 
win  rectify  their  judgment,  but  will  not  ez- 
vBine  into  the  iact  where  they  give  no  reason 
«t  alL  Between  the  Parishes  of  Rytlip  and 
Hnntai,  Holt,  572.  557. 

II.  RBnCTINO  TME  FORMATION  AND  DIFFERENT 
PARTS  OF  AN  ORDEE  ; — 

fa)  By  vhaijuttices  U  sltotdd  he  made, 
1.  An  order  made  by  justices  who  are  not 
Mid  to  be  irf'the  division,  is  good*  for  the  sta. 


Itute  is  only  directory.  Rex  v.  Athleu,  12  Mod. 
138. 

2.  Order  signed  separately  by  two  justices 
not  present  together,  is  bad.  nailer  v.  Rum- 
bat,  1  Ld.  Raym.  55. 

3.  They  must  appear  to  be  juRtices  of  the 
peace  in  the  order  itself  Walton  v.  Chcs- 
lerjield,  5  Mod.  322. 

4.  Orders  by  justices  residing  in  the  coun- 
ty, not  enough,  without  saying  "  of"  or  "  fpr" 
the  county.     Rex  v.  DohUyn,  Salk.  474. 

5.  An  original  order  must  show  one  of  the 
two  justices  to  be  of  the  quorum.  Rex  v. 
Inhabitants  of  Standish,  Burr.  Sett.  Ca.  No. 
50. 

6.  A  justice  of  peace  ought  not  to  join  in 
an  order  relating  to  himself;  such  an  order 
may  be  quasbod.     Uolt,  517.  Salk.  607. 

(b)  At  what  aeuiona ;  and  herein  respecting 
an  adjournment, 

1.  Orders  on  43  Eliz.  c.  2.  must  be  said  to 
be  ad  quarterialem  sessionem^  &c.  Rex  v. 
Tumock,  Salk.  474.  PumalCs  case,  Salk. 
476. 

2.  An  order  of  sessions  mentioned  to  be 
made  at  Michaelmas,  and  respited  from  the 
last  translated  sessions,  is  good  without  show- 
ing where  the  latter  were  held.  Pariifiet  of 
Woolstanton  and'  Utoxeter^  Andr.  372. 

3.  Otherwise  in  case  of  an  adjourned  ses- 
sions. S.  C.  Andr.  372. 

4.  The  sessions  by  an  order  stated  the 
special  circumstances,  and  adjourned  the  fur- 
ther consideration  of  a  case  before  them; 
and  anoUier  sessions,  by  a  second  order,  pro- 
ceeded to  adjudication ;  held,  that  a  regular 
continuance  was  not  necessary  to  appear  upon 
the  face  of  the  second  order.  Rex  v.  Read- 
ing,C,  T,  Hardw.  79. 

5.  In  orders  of  sessions,  it  is  necessary  to 
show  the  commencement  of  the  sessions,  but 
not  the  adjournment.  Rex  v.  Inhabitants  of 
Middlesex,  Andr.  101. 

6.  Where  an  order  is  made  at  an  adjourned 
sessions,  it  must  appear  the  sessions  be- 
gan in  time.  St.  Michael  Coslany  v.  St,  Mat' 
thew's,  2  Stra.  832. 

(c)  Relative  to  the  statement  of  the  county. 

1.  An  order  of  two  justices  must  show  the 
county  in  which  it  was  made.  Anon,  11 
Mod.  266. 

2.  The  order  for  maintaining  a  bastard 
child  must  specify  in  what  county  it  was  bom. 
Rex  V.  Green,  C.  T.  Hardw.  364. 

3.  In  an  order  of  justices,  it  is  sufficient 
that  the  county  appear  in  the  margin.  Be- 
tween the  Parishes  of  Spalding  and  Bourn, 
C.  T.  Hardw.  122. 

4.  But  a  sessions  order  against  selling  ale, 
Slc,  was  quashed,  because  the  county  was 
only  in  the  margin,  and  not  in  the  body  of  the 
order.    Rex  v.  Austin,  8  Mod.  309. 

5.  Where  two  counties  are  previously  men- 
tioned, "  county  aforesaid"  is  bad  for  uncer- 
tainty. The  parishes  of  Chesham  in  Bucks, 
and  Stepney  in  Middlesex^C,  T.  Hardw.  100. 
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(d)  Relative  to  the  time 
If  a  time  for  preienting  be  limited  by  the 
■tatute  creating  an  o6fence,  the  precise  day, 
both  of  the  offence  and  of  the  order,  most  be 
shown  in  an  order  of  justices  of  the  peace ; 
bat  if  no  time  be  limited,  it  is  not  necessaij 
to  show  either  day.  Rex  v.  Biseex,  Say.  30o. 

Salk.  369. 
[  *996  ]  (e)*   When  it  ehouldhe  in  writing, 
1.  Where  a  statute  directs  a 
complaint  to  be  made  in  writing,  it  must  be 
recited  so.    Rex  v.  Fumeea,  Stra.  264. 

2.  An  order  of  a  justice,  discharging  a  ser- 
vant, must  be  in  writing,  because  it  is  an  act 
of  jurisdiction.    Rex  v.  Jnhab,  of  Hanbury, 
Burr.  Sett.  Ca.  No.  115. 
(f )  Relative  to  the  statement  of  the  evidence. 

1.  It  is  not  necessary  to  set  out  the  evi- 
dence in  an  qrder  of  justices.  Say.  305.  Andr. 
81.  S.  P. 

2.  On  removal  of  a  clerk  of  the  peace,  the 
evidence  need  not  be  set  out  in  the  order. 
Rex  V.  Lloyd,  2  Stra.  996. 

3.  But  if  an  order  appear  to  be  made  on 
insufficient  evidence,  it  is  ilL  Rex  v.  Jnhab,  of 
BedeU,  Andr.  10. 

4.  A  sessions  order  reciting  the  evidence 
only,  without  stating  facts,  is  bad.  Rex  v. 
Jnhab,  of  Markley,  Andr.  151. 

(g)  Jielative  to  the  summone. 
It  is  not  necessary  to  set  forth  the  sum- 
mons, or  appearance.    Rex  v.  Jnhab,  of  Si, 
Leonard  :^ortditch,  Stra.  630. 

(h)  Relative  to  the  presentment. 
Where  in  an  order  a  presentment  is  stated, 
**  whereby  it  appears,"  &.C.,  this'is  sufficient. 
Rex  V.  Jnhab,  of  Middlesex,  Andr.  101. 
(i)  Jielative  to  the  adjudication, 

1.  In  an  order,  there  must  be  either  an 
express  adjudication,  or  a  plain  reference. 
Rex  V.  Jnhab,  of  Bourn,  Burr.  Sett.  Ca.  Na 
12. 

2.  The  sessions  need  not  set  forth  the 
reasons  of  their  judgment.  Salk.  607,  608. 

3.  An  adjudication  was  held  good,  though 
following  a  recital.  Between  the  Parishes  of 
Chesham  and  Stepney.    C.  T.  Hardw.  100. 

4.  An  order  of  two  justices  was  quashed, 
because  it  was  '^doth  adjudge,**  instead  of 
**  do  adjudge.**  Jieg,  v.  Weston,  2  Ld.  Raym. 
119a     Chreen  v.  Pope,  Hdt.  107. 

5.  An  order  was  quashed  for  want  of  an 
adjudication.  Rex  v.  Jnhab,  of  HS^^fidd, 
Burr.  Sett.  Ca.  No.  18a 

III.  Rbspbctino  the  form  and  valioitt  or 

PARTICOLAR  ORDERS ; — 

(a)  Jn  relation  to  apprentices, 

1.  The  sessions*  may  onginally  make  an 
order  for  discharging  an  apprentice,  and  may 
order  the  master  to  refund  part  of  the  money ; 
it  must  appear  that  the  master  was  summon- 
ed.   Jtex  V,  Jmon,  12  Mod,  4as, 

2.  Where  in  a  special  order  of  sessions 
relating  to  the  settlement  of  a  poor  appren- 
tice, It  is  stated,  that  the  indentures  were 
aUowed  and  confirmed  by  two  justices,  with- 


out saying  *^  quorum  unus,^  it  is  bad.  Be- 
tween the  Parishes  of  WooUtanton  and 
Utoxeter,  Andr,  37\, 

3.  Justices  cannot  order  a  sum  of  money 
to  be  paid  for  drawing  indentures  of  appren- 
ticeship, but  should  order  a  rate  to  levy  so 
much  per  week,  till  a  convenient  sum  be 
raised.    Anon,  12  Mod.  417. 

4.  Discharging  an  apprentice  without 
signing  a  good  reason,  is  ill.    JUx  v. 
Stra.  704. 

5.  An  order  to  bind  a  poor  child  out  an 
apprentice  should  mention  the  churchwar- 
dens.   Rex  V.  Fairfax,  Holt  570,  571. 

6.  When  the  justices  discharge  an  appren- 
tice, they  may  order  a  restitution  of  the  mo- 
ney.   DiUmCt  case.  Holt.  68. 

(b)  Jn  relation  to  constables, 

1.  In  the  exercise  of  their  jurisdiction,  over 
the  appointment  of  constables  conferredjon 
the  sessions  by  statute  13  &  14  Car.  2.  c  12., 
the  statute  must  be  strictly  pursued ;  thus  an 
order  of  sessions  for  the  appointment  of  con- 
stables in  Chepstow  ^*  for  a  year,  or  until  oth- 
ers are  chosen,*'  instead  of  **  until  the  lord 
holds  his  court,**  was  held  bad.  Rex  v.  Davis, 
C.  T.  Hardw.  282. 

2.  An  order  of  sessions,  that  a  constable 
shall  return  money  and  plate,  &e.,  is  good. 
Reg.  V.  LUrid,  Comb.  204. 

(c)  Jn  relation  to  orders  of  bastard^  andJiHa* 

/ton. 

1.  In  an  order  of  justices  adjudging  one  to 
be  the  reputed  father  of  a  bastard  child,  it 
must  appear  that  one  of  them  was  of  the 
quorum,  and  that  the  ezaminaticm  was  by 
two.    Rex  V.  Somerion,  12  Mod.  393. 

2.*  An  order  of  filiation,  made 
on  the  examination  of  one  jus-  [  *99T  ] 
tice,  is  bad,  although  two  justices 
made  the  adjudication;  for  the  examina- 
tion is  a  judicial  act,  and  both  most  be 
present.  Rex  v.  West,  6  Mod.  180. 11  Mod. 
59.  S.  C. 

3.  An  order  of  bastardy  must  be  on  com- 
plaint of  overseers.  Rex  v.  Adams^W  Mod. 
294. 

4.  In  an  order  of  bastardy  made  at  the 
session,  a  summons  will  be  presumed.  iZesr 
V.  Cleg,  Slra.  475. 

5.  An  order  of  bastardy  need  not  say  that 
the  child  is  chargeable.  Jlex  v.  Orihble,  11 
Mod.  29a  Rex  v.  Wentworth,  lb.  306. ;  and 
Rex  V.  Jenkins,  lb.  340. 

6.  It  must  appear  in  the  order  that  it  wae 
a  bastard.    Atkinson  v.  Spence,  5  Mod.  420. 

7.  In  an  order  of  bastardy,  it  must  ap- 
pear that  the  child  was  bom  in  the  parish  to 
which  relief  is  ordered.  JUx  v.  Butcher^ 
Stra.  437.  x 

8.  The  justices  may  order  a  sum  in  grooe 
to  maintain  a  bastard  child.  Atkinson  r. 
Spenee,  5  Mod.  419. 

9.  An  order  upon  the  father  of  a  bastard, 
to  give  security  for  iodemnifyiDg  the 
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for  the  fntiire,  is  good.    Rex  ▼.  JVifet,  10 
Mod.  271. 

10.  An  Older  to  pay  to  mueh,  disboned 
for  a  hutUrd  child,  and  other  neceasary 
cbaifw,  is  bad.    11  Mod.  294 

11.  An  order  upon  a  repnted  father,  to 
pay  M  mneh  until  the  child  is  ten  years  old, 
ud  then  so  mnch  as  an  apprentice  fee,  is 
bid.    I2<x  T.  .^/Jbtnf,  11  Mod.  173.    lb.  294. 

ISL  An  order  on  a  reputed  father  to  pay 
tbe  child  so  mnch,  and  the  mother  so  much 
a-veek  for  ten  years,  is  bad.  Rex  t.  CoUint, 
llMod.l7a 

13.  Where  an  order  of  bastardy  appears 
to  be  made  on  the  evidence  of  the  mother 
(who  was  a  feme  covert),  **  and  on  other 
proof,**  this  is  sufficient,  though  the  wife's 
evidence  alone  is  not  good.  Rex  v.  Inkab, 
efBtieO,  Andr.  a    C.  T.  Hardw.  379.  S.  C. 

14.  And  in  the  same  case,  an  order  of 
sessions  made  for  quashing  the  original 
order  became  the  husband  was  alive,  was 
held  ill ;  as  it  appeared  the  husband  had  no 
aoeesi.    S.  C.  Andr.  8. 

[See  Mleo  onto,  tit.  BASTAao,  div.  VII.  VoL 

L^^^o.} 

(d)  hi  reiaiion  to  orden  of  maintenanee, 

1.  Justices  cannot  mske  an  order  of  main- 
tenance, except  on  complaint  of  the  over- 
wen.    Rix  V.  Inhab,  of  Puttenham^  1 1  Mod. 

2.  An  order  to  pay  money  to  a  poor  per- 
son, most  mention  him  to  be  poor  and 
impotent  JSexv.  Inhab.ofHyworlh^Situ,  10. 

SL  An  order  cannot  be  made  to  compel  the 
hnsbaod  to  allow  matotenance  to  his  wife 
tnd  family  while  resident  with  them.  Rex 
T.  Dsvimi,  11  Mod.  268. 

4.  An  order  of  maintenance  for  an  exces- 
>nF«  lum,  is  bad.    Arum:  11  Mod.  59. 

5*  An  order  of  justices  to  pay  money  for 
Ihe  relief  of  a  poor  person,  until  further 
•rdcr,  is  good.     Rex  v.  GnUy^  10  Mod.  308. 

&  An  order  upon  a  father-in-law  to  roain- 
^shi  his  ton's  widow,  quashed,  because  not 
*>pn«td  that  he  was  of  sufficient  ability. 
^-  r.  Dinn,  10  Mod.  221. 

7.  An  order  of  sessions  for  the  mainten- 
tnoe  of  s  daughter,  quashed  ;  because  not 
>ud  she  was  unable  to  work.  Rex  v.  Gii//v, 
lOMod.307. 

8>  An  order  for  relief  of  H  and  four  poor 
CfiiUren,  was  quashed,  because  not  express- 
^  that  II  was  indigent.  Rtg,  v.  Inhab,  of 
«iflkerter,  10  Mod.  220. 

9.  An  order  of  justices  for  maintenance 
^  ft  poor  child  dropped  in  Christ-church 
^otfixt]^  war  quashed.    Salk.  485. 
(e)  In  reiaiion  to  ooerteerB, 

1*  An  order  appointing  overseers  ^  for  the 
year  ensuing*'  is  good.  Rex  v.  Ivhab,  of 
fmhm,  11  Mod.  403. 

2.  An  order  appointing  overseers,  may 
be  removed  before  appeal.  Rtz  v.  Harman, 
7  Mod.287. 

3.  Justicea  may  order  the  last  ovenieers  to 


pay  their  successors  what  money  is  in  their 
hands.  The  Churt^warden  of  Tbp^om'i  case, 
Salk.  484. 

4.  Tet  an  order  that  one  overseer  shall 
return  3/.  fraadulently  obtained,  held  ill,  for 
he  ought  to  bo  indicted.    Anon,  Comb.  287. 

5.  The  justices  cannot  make  an  order  on 
the  overseers  to  pay  a  surgeon's 

bill  for*  attending  a  pauper.  Rex  [  *9W  ] 
v.BeZsim,  11  Mod.  178. 

(f )   In  relation  to  eeaoengera. 
An  order  appointing  scavengers  (on  2  W. 
&  M.  c.  8.),  without  showing  them  to  be  able 
persons,  is  ill.    Rex  v.  JueH^eo  ofMiddleoex^ 
Andr.  72. 

(g)  In  relation  to  rales. 

1.  The  sessions,  on  appeal  of  particular 
persons,  may  set  a  side  a  poor-rate,  and 
make  a  new  rate,  or  order  the  church- 
wardens, ftc.  to  maike  one.  Case  of  Pariah 
of  St,  LeonanPi,  Holt,  508,  509. 

2.  An  order  for  raising  vagrant  money 
ought  to  be  made  quarterly  or  half  yearly, 
and  to  specify  the  time  for  which  it  is  raised. 
Rex  V.  Juttieeo  (f  the  Peaiee  of  Middlesex^ 
Stra.lQ28. 

3.  The  justices  cannot  make  a  standing 
rate,  or  con6rm  an  old  rate,  for  it  may  grow 
unequal.  /2exv. /nAii6t/anti^iliid/ey,  Holt, 
576. 

4.  An  order  for  a  parish  to  contribute  so 
loogas  the  justices  shall  think  fit,  is  ill.  Rex 
V.  Inhabitants  of  St,  Mary  the  VirgininMarl' 
boroughs  Stra.  700. 

5.  An  order  for  contribution  to  scaven- 
gers' rates  is  good.  Leweley  v.  Btidd,5 
Mod.  6a 

6.  When  in  an  order  for  repairing  a  bridge, 
a  general  rate  is  laid  on  the  parishes,  dtc., 
and  the  churchwardens  are  directed  to  assess 
the  inhabitants,  this  is  good  on  1  Anne,  sess. 
1.  c.  18.  Rex.  V.  Inhabitante  of  Middtetex^ 
Andr.  101. 

7.  An  order  for  repairing  a  bridge,  setting 
out  that  it  is  a  public  bridge,  and  out  of  re- 
pair, is  sufficient,  on  1  Anne,  sess.  1.  c.  18., 
without  showing  by  whom  it  ought  to  be 
repaired.    Andr.  285.  S.  C. 

8.  The  justices  charged  all  the  inhabitants 
generally  to  the  scavenger's  rate«,  according 
to  the  statute  of  2  W.  &  M.,  and  the  ques- 
tion between  inhabitants  of  N  was,  whether 
the  inhabitants  of  that  part  of  the  parish 
which  inhabited  within  the  county,  out  of 
the  paving,  should  be  contributory  to  the 
assessments  for  the  paving ;  the  order  was 
confirmed,  for  the  words  of  the  act  are  gene, 
ral ;  and  where  the  law  does  not  distinguish, 
the  court  ought  not.  Case  of  Pariah  of 
Ifewington  Butta,  Skin.  643. 

9.  In  an  order  made  by  two  justices  to 
tax  parishes  in  aid,  it  must  appear  that  the 
parishes  taxed  are  within  the  hundred ;  and 
therefore,  if  it  only  states  them  to  be  within 
the  county,  it  is  bad,  for  by  the  43  Elis.  c.  2.,  it 
is  the  sessions  only  that  can  tax  the  county. 
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if  the  hundred  is  unable  to  afford  relief.   81. 
Benediei  ▼.  8L  Peter^  /fonrith,  11  Mod.  269. 

10.  An  order  for  a  parish  to  contribute 
must  be  in  a  sum  certain.  Rex  r.  InhabUanit 
of  Telteombe,  1  Stra.  314. 

(h)  In  relation  to  temtnta. 

Justices  cannot  by  thoir  order  annul  a 
contract  between  master  and  servant,  under 
colour  that  the  servant  is  a  poor  person,  &c. 
Between  the  Parishes  of  Farringdon  and  Wil' 
eot,  Holt,  577, 578. 

(i)  in  relation  to  a  iurgetnCt  biU  fir  the  cure 
of  a  pauper. 

An  order  of  justices  on  the  parish  to  pay 
a  surgeon  for  curing  the  leg  of  a  poor  person 
was  quashed,  for  that  it  did  not  appear  that 
the  churchwardens  and  overseers  employed 
the  stfrgeon.  Case  of  Inhabitante  of  8t, 
Paul,  Fort.  313. 

(j)  In  relation  to  ordere  to  prooeeute. 

An  order  of  sessions  to  prosecute  a  man 
as  a  common  barrator,  at  the  charge  of  the 
county,  was  quashed.  Reg,  ▼.  SaSiU^  2  Ld. 
Raym.  871. 

(k)  In  relation  to  ordert^  aequitOng  or  eon- 

Dieting, 

The  authority  given  to  justices  out  of 
sessions,  in  cases  of  bastardy,  is  by  stat  18 
Eliz.  c.  3.,  and  which  confers  no  power  to 
convict  or  acquit ;  therefore  an  order  made 
by  such  justices  to  acquit  or  discharge  the 
person  charged  with  being  tlie  putative 
father  of  a  bastard  child,  is  bad.  Rex  v. 
Jenkin,  C.  T.  Hsrdw.  301. 

(i)  In  relation  to  a  special  order, 

A  special  order  of  sessions  ought  not  to 
conclude  to  the  opinion  of  B.  R.  Anon. 
Salk.  486. 

(m)*  hi  relation  to  a  conditional 
I  *999  ]  order. 

1.  Jubtices  of  the  peace  cannot 
make  a  conditional  order  of  removal.  Oak-' 
ham  V.  Wkittleaea,  1 1  Mod.  171. 

3.  Order  made  conditional,  "if  B.  R.  be 
of  such  opinion,**  may  be  quashed.  Orindon 
▼.  Overeott,  12  Mod.  333. 

3.  An  order  of  sessions  for  one  to  relieve 
his  father,  till  sessions  order  the  contrary,  is 

food.    Jenkin's  case,  Salk.  534. 
V.  When  several  orders  are  necessary. 

1.  Two  persons  cannot  be  removed  by  one 
order,  although  to  the  same  parish,  if  their 
settlements  are  independent  of  each  other. 
Rex  v.  Tutton,  1 1  Mod.  356.  Between  the 
Parishes  of  Cktwton  and  Crompton  Martin, 
Stra.  471. 

2.  Orders  on  two  different  statutes  must 
be  distinct.  Between  Inhabitants  of  Eaton 
Bridge  and  Westram,  Salk.  487. 

V.  Relative  to  the  removal  of  an 

ORDER. 

1.  An  order  of  justices  cannot  be  removed 
until  after  appeal.    7  Mod.  10. 

3.  When  two  justices  make  an  order, 
they  may  certify  it  to  the  sessions,  and  then 
the  sessions  are  legally  possessed  of  it,  and 


it  is  removable  by  certmrm*    Re*  ▼.  JViirl- 
borough,  12  Mod.  403, 403. 

3.  A  general  order  cannot  be  removed  by 
a  special  certiorari.    7  Mod.  97. 

4.  If  an  order  for  which  an  appeal  lies  be 
removed  by  certiorari  before  appeal,  it  ought 
not  to  \^  filed  until  the  court  is  informed  of 
the  matter,  an4  then  they  will  grant  a  prv- 
cedendo  notwithstanding  a  eertioraru  6  Mod. 
40. 

5.  On  certiorari,  the  justices  can  only  re* 
turn  the  order  in  hme  verba.,  Between  the 
Inhabitanis  rf  JVestons  Rivers,  mnd  St.  Pe- 
ters Morby.    Salk.  493. 

6.  Defect  of  an  order  cannot  be  made  good 
by  matter  alleged  in  the  return.    Salk.  493. 

VI.  Relative  to  apfeals. 

1.  An  appeal  to  the  next  quarter  sessions 
after  notice  is  good,  but  it  ought  to  appear 
so  in  the  order,  and  that  the  appellant  has 
no  notice  of  the  intervening  sessions.  Comb. 
318.418. 

3.  An  order  of  sessions  upon  appeal  need 
not  say  of  the  party  grieved.    Rex  v.  /nAo- 
bitants  ofAlmunhwry,  Stra.  96. 
[See  ante,  tit.  Appeal,  div.  II.  Vol.  I.,  p.  77.] 

VII.  Respbctinq  the  confirmation  of  an 

ORDER. 

1.  The  court  of  K.  B.  ex  dcbito  Jttstitia  is 
bound  to  confirm  an  order,  if  nothing  ap- 
pears why  it  should  be  set  aside.  Overcott 
V.  Orindon,  12  Mod.  376. 

2.  Motion  to  affirm  order  of  sessions,  on 
the  ground,  that  although  it  had  been  re- 
moved into  K.  B.  two  terms,  no  proceedings 
had  been  had  thereon,  granted,  unless  cause 
shown  before  the  end  of  tho  term.  Rex  v. 
Inhabitants  of  Oulton,  C.  T.  Hardw.  306. 

VIII.  Of  the  confirmation  or  an   order 

IN  part. 
An  order  of  justices  or  of  sessions  may  be 
confirmed  in  part  and  quashed  in  part.  Rex 
V.  Fox,  Say.  311.  Comb.  287.  1  Sid.  150. 
Bridges  v.  St.  Mary-le-bone,  11  Mod.  65. 
Reg,  V.  Simmons,  11  Mod.  136. 

IX.  Relative  to*"  the  super bedtno  or  an 

ORDER. 

1.  Justices  of  the  peace  may  supersede 
their  own  orders  for  surprise.  Parishes  <ft 
8t,  Paneras  and  Rumbdtd  in  Essex,  Stra.  60. 

3.  They  may  alter  and  set  aside  their  own 
orders  the  same  sessions,  for  the  sessions  are 
but  one  day  in  law ;  but  if  the  justices  alter 
their  judgment  and  make  a  new  order,  they 
must  certify  only  the  latter.  Between  ItihO' 
bitants  of  St.  Andrew*t  and  St.  ClemenCt 
Danes,  3  Salk.  494.  606.  Holt,  511,  513.  6 
Mod.  287. 

3.  A  BubsequeDt  order  is  a  virtual  repeal 
of  a  prior,  order  to  the  same  effect.  St.  Cle- 
menVs  t.  8l.  Andrew^  6  Mod.  287. 

4.  Where  an  order  of  two  justices  was 
superseded  only  by  the  sessions,  the  order  of 
sessions  was  quashed  in  B.*  R., 

because  the  sessions  have  power  [  *1000  ] 
to  quash  or  affirm,  but  not  to 
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RptttMde.    Rex  T.  HanM^  5  Mod.  906. 
Rix^.InhabUaMi9ofOkmg,3S»}k,»56,    2 

8alk.472. 

X.  ReLATITK   to  THC  QUAIHIKO  OV  AN  OEDKR. 

1.  An  order  was  quashed  for  want  of 
•hewing^  that  the  justices  had  jarisdiction. 
Rex  V.  Inhabitanii  ofStepney^  Burr.  Sett.  Ca. 
No.&    Stra.  300. 

2.  An  order  of  sessions  on  appeal  u  final, 
though  the  statute  does  not  expressly  say 
so,  and  the  court  of  King's  Bench  cannot 
examine  the  fact,  but  only  quash  the  order 
if  contrary  to  Uw  on  the  face  of  it.  Ajum, 
12  Hod.  m 

3.  An  order  of  sessions  quashing  an  order 
of  removal  by  two  justices  of  A,  reciting 
that  they  had  perused  the  charter  of  A,  and 
that  it  did  not  appear  thereby  that  either 
WAS  of  the  quorum,  quashed.  Parish  of  AU 
WMLaa,  t.  Pomft  of  Skiptm,  1  Stra.  300. 

4.  The  sessions  having  returned  reasons 
for  quashing  an  order  of  justices  by  which 
a  msgistrau  was  appointed  overseer  of  the 
poor,  held,  that  unless  such  reasons  appear 
dearly  wrong,  and  to  have  been  the  only 
ones  toted  upon,  sufficient  cause  is  not  mani- 
fest to  the  court  for  reversing  the  decision 
foQoded  upon  them.  Rex  v.  Qayer^  Keny. 
492. 

XL  Of  TBV  MOTION  TO   dOASR  AN  ORPKR. 

1.  A  motion  to  quash  an  order  of  sessions, 
or  an  order  of  justices  of  the  peace,  cannot 
be  made  upon  the  last  day  of  the  term.  Rex 
y- Skephard,  S^y,  66. 

2.  An  order  of  bastardy  cannot  be  ex- 
cepted to  Qoless  the  party  be  in  court.  Rex 
T.  hkabUamU  of  BedeO,  Andr.  10. 

XU.  RXLATIVS  TO  THS  AM BNOMBNT  OF  AN 

ORDER. 

The  seasions  cannot  amend  orders  by  add- 
iag  new  averments,  or  amend  in  any  mat- 
ter of  substance.  Rex  Y.  iiUiahUa/Us  of  Oreai 
Bcdwin,  Stra.  1158.  Borr.  Sett.  Ca.  No.  58. 
&  C.  Andr.  67. 
UL  EmcT  or  an  order  when  not  af- 

PBAUU>  AGAINST. 

1.  Aa  order  of  two  justices  binds  against 
all  parishes  till  repealed.  Betwten  the  Inha- 
Aitetf*  of  Knut*$  /Torion  and  SwolhiU,  Salk. 
48L  492. 524. 527. 

2.  An  order  of  two  justices  not  appealed 
IteiD  is  final  upon  tho  parish  upon  which  it 
i*  nsde,  till  a  new  eettlement  is  gained. 
Behetea  the  InhabUanio  of  Chaibury  and 
Cktnigg  Farringdon,  Salk.  488,  489.  Rex 
V.  hhdiianf  ^  Berk$weU^  Burr.  Sett.  Ca. 
No.  60.    lb.  No.  96. 

3.  That  parish  is  concluded  against  all 
^worid.  Rex  v.  JnhahiUmU  of  SUeheoter, 
Burr.  Sett  Ca.  No.  176. 

^OY.  EirecT  ov  discbaroino,  rbtbrsinq, 

OR   QUABfllllO,  AN  ORDER. 

1.  An  order  diecbarged  binds  the  contend- 
ngpanshes.  Rex  ▼.  InhabUaiUo  ef  Ctren- 
<iater,  Butr.  Sett.  Ca.  No.  6. 127.  Holt,  577. 


This  rule  holds  only  where  the  circnmp 
stances  remain  the  same.  Rex  v.  InhaH- 
tanU  of  Osgalhorpe^  Burr.  Sett.  Ca.  No.  89. 

3.  It  0017  binds  the  contending  parishes, 
and  not  a  third  parish.  Rex  v.  JnAa^anis 
of  Beniley,  Burr.  Sett.  Ca.  No.  135.  Stra. 
232. 1^  P.  Between  the  Inhabitanit  of  Mvn- 
ton  and  Stony  Stratford^  Holt,  577. 

4.  An  order  reversed  upon  appeal  is  final 
to  the  parties,  hut  does  not  bind  a  third  per- 
son. Somerl^  v.  Stretton^  1 1  Mod.  309.  Be- 
tweoi  the  Jnhatntanie  of  St,  Michael  Bedin- 
ham  and  KingtUm  Bounrey,  2  Salk.  486.  Be- 
tween the  Pariehet  of  Swmeeomb  and  Shtne- 
field,  Salk.  492.  524.  527. 

5.  If,  upon  an  appeal  to  an  order  of  re- 
moval, it  be  quashed  upon  the  merits,  the 
quashing  is  conclusive  upon  the  parish  re- 
moYing,  as  to  the  parish  to  which  the  remo- 
val was ;  if  it  be  confirmed  upon  the  merits, 
the  confirming  is  conclusive  upon  the  parish 
to  which  the  removal  was,  as  to  all  parishes 
Rex  V.  Inhabitanit  of  Bradenham,  Say.  287. 

6.  A  reputed  father  shall  be  bound  over, 
although  the  order  of  bastardy  be  quashed. 
11  Mod.  59. 

7.  The  first  order  failing,  all  tho  subse- 
quent orders  fall  to  the  ground.  Anon, 
Salk.  482. 

8.*    If  order  of  justices  be 
quashed  in  B.  R.,  the  order  of  [  *1001  ] 
sessions  fails.    Anon,  12  Mod. 
548. 

9.  The  validity  of  a  previous  order  of  two 
justices  held  so  far  to  depend  upon  the  spe- 
cial facts  stated  in  a  subsequent  order  of  ses- 
sions,  that  if  these  be  insufficient  to  maintain 
the  adjudication  of  the  sessions,  the  order  of 
the  two  justices,  as  well  as  that  of  the  ses- 
sions, will  be  quashed.  Rex  v.  Readings  C. 
T.  Hardw.  79. 

XV.  Effect  of  confirhino  an  order* 

1.  If  an  order  of  justices  is  confirmed  on 
appeal,  the  appellants  are  concluded.  12 
Mod.  548. 

2.  An  order  confirmed  at  sessions  binds 
the  parish  charged  as  against  all  the  world. 
Burr.  Sett  Ca.  No,  127.  Holt,  577.  Salk. 
492.  524.  527.  Pth.  of  Utile  BUham  v,  So^ 
merby,  Stra.  232.    Sed  vide  Carth.  516. 

3.  So  if  it  be  not  appealed  from.  Rex  v. 
Minion^  12  Mod.  668.  Rex  v.  Inhabitanit  rf 
Woodehetter,  Burr.  Sett.  Ca.  No.  67. 

XVI.   Effect  of  a  new  order  on  appeau 

The  sessions  must  either  reverse  or  affirm 
an  order ;  they  cannot  make  a  new  order  on 
a  third  parish;  a  subsequent  order  on  an 
appeal  cannot  make  good  a  void  order. 
Anon,  Holt,  508.    3  Salk.  254. 

XVII.  ErFBcr  of  an  order  inconhstent 

WrrR  A  FORMER  ONE. 

If  the  sessions  make  an  order  directly  con- 
trary  to  an  order  before  made  in  the  same 
sessions,  the  last  order  shall  prevail,  although 
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there  be  no  ezpren  words  of  repeal  in  it.  Si. 
Clemeni^M  v.  Si.  Andreu>^9^  6  Mod.  287. 

XVII  f.  Rbioedy  roE  disobstino  an  oedke. 

1.  The  seraions  cannot  commit  a  man  for 
disobeying  an  order  of  filiation,  but  must 
proceed  on  bis  recognizance.  Rtx  ▼.  Wttt^ 
11  Mod.  69. 

2.  An  indictment  lies  for  disobeyitig  an 
order  for  the  relief  of  a  poor  man  made  at 
the  quarter  sessions;  but  if  it  is  not  express- 
ed  in  the  order  to  be  made  at  the  quarter 
^ettioru,  it  is  bad.  Rex  ▼.  TStmer^  5  Mod. 
329. 

3.  An  indictment  lies  for  not  paying  the 
costs  of  an  appeal  to  a  poor's  rate,  pursuant 
to  an  order  of  sessions.  Rex  v.  Boys,  Bay. 
144. 

4.  In  an  indictment  for  disobedience  to 
an  order  of  sessions,  the  order  of  sessions 
ought  to  be  set  out  in  the  words  theroof. 
Rex  V.  Boys,  Say.  143. 

XIX.   Costs,  when  payable. 
Costs  are  not  to  be  paid  where  any  mate- 
rial part  of  an  order  (removed  into  K.  B.  by 


cjr/torarO  "  q«?^«J:   ^«*  ^'  {^^^^^*  ^f  always  took  a  bond  of  the  administrator  to 


Madiey,  in  Stt^wdehire^  Stra.  1198. 


ORDER  OF  A  COURT. 

An  order  made  at  a  mineral  court  at  Men- 
dipp,  that  the  defendant  should  forfeit  his 
mineral  tools  and  goods,  and  be  banished 
from  the  hills  for  eyer,  was  held  to  be  against 
law ;  such  order  of  an  inferior  court  can  be 
warranted  only  by  statute  or  custom,  .^iton. 
4  Mod.  148. 


ORDINARY. 

1.  By  the  ancient  canon  law,  there  was 
but  one  bishop  who  had  sole  jurisdiction, 
and  was  the  immediate  ordinary  through- 
out.   Jones  V.  Joneif  Hob.  186. 

2.  Probate  of  wills  did  not  originally  be- 
long to  the  ordinary.  Grandison  v.  Dover, 
3  Mod.  24. 

3.  If  the  executors  refuse  to  prove  the 
will,  he  may  grant  administration  till  they 
do  it     CoU  V.  Bishop  of  Coventry,  Hob.  144 

4.  The  ordinary  may  enforce  the  execu- 
tors to  pay  debts  upon  contracts,  as  well  as 
legacies  or  marriage  money.  Edgeomb  v. 
Dee,  Vaugb.  97. 

5.  The  ordinary  originally  had  nothing  to 
do  with  the  estate  of  an  intestate,  for  ama 
inleitati  capi  tolenl  in  manus  regit.  Ahra- 
ham  V  Cuningham,  2  Mod.  148.  3  Mod,  25. 
S.P. 

6.  But  by  13  Edw.  1.  c.  19.,  and  the  31 

£dw.  3.  c.  11.^  he  has  a  property 
[  *1002  ]  in  the*  goods  of  intestate,  not 

absolutely,  but  conditionally.  2 
Mod.  148. 

7.  An  action  lay  against  him  at  common 
law,  if  he  got  the  gomls  and  refused  to  pay 


the  intesUte's  debts.  3  Mod.  25.  SnOimg 
V.  JVbr/09, 5  Co.  82  b.  Noy»  53.  Cro.  Eliz. 
409.  S.  C.  Sed  vide  3  Mod.  60.  Plow.  277. 
280.  contra, 

8.  Before  the  statute  of  Westm.  2.,  he  was 
alone  intrusted  with  the  distribution  of  the 
intestate^s  estate;  but  by  that  statute,  he 
was  bound  to  pay  debts  as  far  as  he  had  as- 
sets.   Palmer  v.  AUicock,  3  Mod.  59. 

9.  By  the  statute  of  the  31  Edw.  3.  c  11^ 
he  was  bound  to  grant  administration  to  the 
next  of  kin ;  afterwards,  by  the  statute  of  2 
Hen.  8.,  he  was  compelled  to  grant  it  to  the 
widow  or  next  of  kin,  or  both.  S.  C.  3  Mod. 
60. 

10.  He  cannot  grant  administration  where 
there  is  an  executor  named  in  the  will.  2 
Mod.  149. 

1 1.  He  might  have  committed  administra- 
tion of  the  goods  of  intestates  before  the 
statute  of  31  Edw.  3.  c.  11.,  and  such  admi- 
nistrators were  in  all  respects  in  the  same 
plight  with  the  ordinary  himself.  Graytbook 
V.  Fox,  Plow.  27a  280. 290. 

12.  Before  the  statute  of  distributions,  he 


distribute  as  the  ordinary  should  direct.    3 
Mod.  60. 

13.  He  cannot  maintain  an  action  in  right 
of  an  intestate.  Maeiere  v.  Leteit,  1  Ld. 
Raym.  57. 

14.  He  cannot  sue  for  or  release  any  debts 
due  to  intestates.  Orayebook  v.  Fox,  Plow. 
277,  278. 

15.  He  cannot  compel  an  administrator 
to  distribute  the  surplusage,  5(atm<^'s  case, 
Hob.  83. 191. 

16.  On  a  plaint  against  him,  the  intes- 
tate's goods  cannot  be  attached.  Miuten  v. 
Lewis,  1  Ld.  Raym.  56. 

17.  The  distribution  or  disposing  of  seats 
or  pews  within  the  body  of  the  church,  and 
the  charges  of  repair,  belong  to  him.  Booth- 
by  V.  Baity,  Hob.  69. 

18.  No  ornaments  can  be  set  up  in  the 
church  without  the  consent  of  the  ordinary. 
Palmer  v.  Bishop  ofExon,  Stra.  576. 

19.  He  cannot  appoint  churchwardens. 
Stalltr  V.  Frestar^  Stra.  52. 

20.  He  must  seo  the  cure  served,  if  the 
parson  fail,  at  his  own  costs.  Coti  v.  Biohop 
of  Coventry,  Hob.  144. 

21.  If  he  celebrate  divine  service  in  any 
parish,  he  may  require  the  offering  of  that 
day.    Coit  v.  Biehop  of  Coventry,  Hob.  144. 

22.  The  ordinal^  can  sequester,  if  the 
patron  do  not  present,  and  the  incumbent 
cannot  be  deprived.  Colt  ▼.  Olooer^  1  Ro. 
453.    Hob.  144.  S.  C. 

23.  A  donative  is  exempt  from  the  ordi- 
nary's jurisdiction,  yet  the  clerk  of  it  may 
be  punished  by  ecclesiastical  censures,  bat 
not  to  deprivation.  Finch  v.  Harris^  12 
Mod.  640,  641.     ride  1  Ro.  453.,  eonira. 

24.  An  ordinary,  as  to  the  exaouoatioii 
and  institution  of  a  clerk,  ie  not  a  minister. 
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bot  a  jod(^    HeU  f,  Biahtfp  of  Exeter^  4 
Mod.  135. 

25.  An  ippeal  lies  from  his  Bentence  to 
hu  metrofMliUii.  Cart  ▼.  Manh.  Stri.  1080. 
Plow.  377. 282. 


ORIGINAL  WRIT. 

t.  In  ictiofis  by  ori^nal,  there  must  be 
fiAaen  dtys  betweea  the  teste  and  the  re- 
torn,  both  of  writs  and  process.  Gaiety  v. 
Gmngkmn,!! Mod.  260. 

2.  A  bill  in  K.  B.  is  considered  as  an  ori- 
giAsl  writ    2  Sannd.  1.  n.  (1.) 

3.  A  cop.  ad  re9L  is  proof  of  its  having 
beeo  saed  oaL    2  Saond.  1  s.  n.  (1.) 

4  An  ori^oal  is  detarmined  by  death  or 
vatUwry.    Cook  ^.  Hamillon,  10  Mod.  369. 

5.  It  does  not  abate  by  tlie  demise  of  the 
«fown,  by  1  Aaoe,  c.  8.  Reg,  ▼.  Hire^  10 
Mod.258. 

6.  The  wnt  of  an  orif  inal  writ  was  for- 
nsrly  caose  of  Terersal,  bat  that  was  reme- 
died by  fUlQta  18  Eltx.  c.  4.;  but  where 
tbers  isu  original  writ,  which  in  matter  of 
rabrtaoet  Tsries  from  the  declaration,  the 
defect  is  not  remedied  by  that  statute.  Telv. 
U8.  Bitbop  F,  Hareourt,  5  Co.  37  a.  11 
Mod.  2  8.  P.    ISaund.  318.    9  Id.  101 1. 

7.  Bot  a  vicious  original  writ  is  now 
cursd  after  verdict  by  the  sUt.  Geo.  1.  I 
Saund.  288  b.  n.  [h]. 

8.  The  word  '•  attached''  Instead  of**  sum- 
moned" does  act  vitiate,  even  on  special 
denmirer.    1  Saund.  317  a. 

9.*  The  court  will  now  amend 
[  1003  ]  any  defect  in  the  original  arising 
from  the  misprison  of  tiie  clerk. 
nMod.2.n. 

10.  Defendant  cannot  take  advanta^  of  a 
jd  original,  but  anon  oyer,  or  certiorari, 
«WM  T.  Vtnutoui,  W.  Kely.  I3a 

U*  And  oyer  cannot  be  demanded.  I 
S*»ad.   9  c  n.  [/J.  318  a. 

12.  So  that  BO  advantage  can  now  be  ta- 
™  ^Jf  a  defective  original,  or  a  variance 
between  it  and  the  declaration.  1  Saund 
318  0. 

13.  Upon  an  original  writ,  no  writ  of 
J>nv  li«s  to  the  exchequer  chamber.  I 
S«and.  346/.  n.  (4). 
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I.  Who  mat  ra  odtlawid,  p.  1003. 

11.  hi    WHAT    ACTIOiW    OUTLAWRT    UI8, 

p.  1004. 

in.  Is  WHAT  OOUNTT  IT  SHOULD  BS,  p. 

iv*  How  TBI  PEooKmnfofl  should  bb, 
p.  1004 

V.  RniPICTINO  AMKNOMKNTS,  p.  1004. 
VI.  RlSPBCTINO   A  SUFKaSKOXAB,  p.    1004. 
»U.  EmCT  OF  DEATHS — 
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(a)  OftheplaiTitiF.p.  1004. 

(b)  Of  the  defendant^  p.  1005. 


Vni.  Cow— ftUtWt'«»Oy  OUTLAWKT,  p.  1005. 

DL  Relative  to  the  lessee  or  TEN4irr 

OF    AN  OUTLAW,   p.   1006. 

X.  How  THE  mauxamoN  should  be.  n. 
1006.  *^ 

XI.     RxSPBCTTNa     THE    ESVEESAL    OF     AN 
OUTLAWRT  ; — 

(a)  What  i$  a  good  ground  far  rs- 

reverting   an    ouHmtory^    p. 
1006. 

(b)  How  it  9hould  be  reverted,  p. 

1007. 

(c)  When  bail  is  neeeeeary  on  re- 

verealf  p.  1007. 

(d)  In  the  eaee  of  an  outhno  our' 

rendering  himself  p.  1008. 

(e)  When  the  plaintiff  may  be  cam- 

pelled  to  reverse  the  outlawrvt 
p.  1008. 

(f)  Consequence   of  reversal   of 
outlawry ; — 

1.  With    respect    to   the    out- 

law's property,  p.  1008. 

2.  With  respect  to  proceedings 
previously  commenced  against 
him,  p.  1008. 

XIT.  RESPECTUta  THE  PLEA  OF  OUTLAWRT,  p. 

1008. 

XIII.  Respecting    a    certificate   of   out- 
lawry, p.  1009. 

XIV.  Respecting    the    preference   of   an 
outlawry  as  against  a  judgment, 

p.  1009. 
XV.  Respecting  the  escape   of  an  out- 
law, p.  1009. 
XVI.  Of  the  rfuedy  against  the  sherift 
for  not  extending  the  outlaw's 
goods,  p.  1009. 


I.  Who  BiAY  BE  outlawed. 

1.  The  king's  servant  may  be  outlawed. 
T.  Raym.  152. 

2.  Anciently  no  person  could  be  outlawed 
but  lor  felony  and  treason,  and  the  punish- 
ment was  death ;  but  afterwards,  process  of 
outlawry  was  ordered  to  lie  in  all  actions 
that  were  quare  ot  et  armis ;  and  since,  by 
divers  acts  of  parliament,  outlawry  lies  in 
debt,  account,  case,  Ate.  Rex  v.  JEarberrjf^ 
Fort  37. 

3.  Though  defendant  appears  publicly,  yet, 
if  he  keep  out  of  the  way  of  an  arrest,  he 
may  be  outlawed.  Bennet  v.  Sydenham^  1 
Barnes,  230. 

4.  In  case  of  a  total  absconding,  no  en- 
deavours •  to  arrest  are  necessary.  jPam- 
worth  V.  Sinith,  2  Barnes  260. 

5.  Persons  committing  treason  of  any  sort 
may  be  outlawed  while  beyond  sea;  the 
statutes  26  Hen.  8.  c.  13.,  and  5  dt  6  Edw.  6.  c 
11.,  extending  to  all  treasons.  3  Dj,  287.  pi.  49. 

6.  But  persons  beyond  the  seas  may  not 
be  legally  outlawed,  unless  in  the 
particular*  cases  especially  pro-  ]  *1004  ] 
vided  for.     llunTiby  v.  Fleetwood, 

10  mod  357. 
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7.  A  man  in  prison  .ought  not  to  be  oat- 
lawed  by  him  who  imprisoned  him.  Anon, 
3  Vent.  46. 

8.  Outlawry  of  an  infant  is  not  Toid,  but 
voidable  by  error.    3  Dy.  239.  pi.  39. 

9.  A  feme  eovert  outlawed  without  her 
hu«band,  was  discharged  on  motion.  OriffUh'a 
case,  12  Mod.  444,  4&. 

II.  In  what  actions  outlawey  libs. 

1.  Outlawry  lies  not  but  where  the  suit  is 
by  writ.     Crew  v.  BatZes,  I  Leon.  329. 

2.  Outlawry  does  not  lie  in  detinue  of 
charters.    2.  Dy.  222.  pi.  33. 

3.  No  outlawry  at  the  suit  ot  an  attorney 
upon  a  writ  of  privilege.  Crew  and  BaW$ 
case,  Prac.  Ca.  K.  B.  87. 

III.  In  what  county  it  should  bi. 

1.  The  capias  on  which  the  writ  oTexigeni 
lies,  most  be  into  the  county  where  the 
action  is  brought ;  if  it  issue  on  the  tettatum 
into  a  foreign  county,  it  is  error.  3  Dy.  295. 
pL  18. 

2.  Outlawry  in  a  foreign  county  is  regular, 
if  in  the  county  where  the  action  aroee. 
NoHon  V.  Gilbert,  Ca.  Prac.  C.  P.  7a 

IV.   How  THK  PaOCEEDINGS  SHOULD  BE. 

1.  The  capias  alias,  and  pluries  may  be 
sued  out  together.  Famwarth  Y.  SmUk,  2 
Barnes,  260. 

2.  On  process  to  outlawry,  no  affidavit  for 
bail  is  required.    Id.  ibid. 

d.  Date  to  such  process  is  not  usuaL  Id. 
ibid» 

4.  A  capias  thereupon  most  be  returnable 
the  term  ensuing.  Sector  v.  Genmi,  Cro. 
Eliz.  467.    21  H.  7. 16.  8  Ed.  4. 4. 

5.  The  defendant  has  till  the  quarto  die 
post  to  appear  to  the  exigent,  Colt  y.  floU, 
Co.  Prac.  C.  P.  2a 

6.  Upon  outlawry,  he  ought  to  appear  in 
person ;  but,  upon  affidavit  of  sickness,  the 
court  will  give  leave  to  appear  by  attorney ; 
but  the  entry  ought  to  be  in  propria  persona. 
Anon.  Cro.  Jac.  462.  616. 

7.  The  return  ought  to  set  forth  the  par- 
tlcular  days  on  which  proclamation  was 
made.  Anon,  Coldsb.  97.  Prac.  Ca.  K.  B. 
164. 

8.  If  a  capias  utlagatum  be  executed  on 
Sunday,  the  defendant  may  be  discharged, 
but  an  attachment  will  be  denied.  0<- 
hom  ?.  Carter,  Ca.  Prac.  C.  P.  90.  1  Barnes, 
228. 

9.  On  a  capias  vilagatum  returned  non  est 
inventus,  defendant  appearing  gratit  cannot 
plead  to  the  outlawry,  for  the  plaintiff  is  out 
of  court ;  nor  is  it  known  that  he  is  the  party 
outlawed,  unless  brought  in  by  a  cepi  corpus. 
2  Dy.  192.  pi.  25. 

10.  A  man  is  not  outlawed  till  the  writ  is 
returned  of  record.    Anon,  1  And.  36  pi.  91. 

11.  In  London,  the  recorder  passess  judg- 
ment of  outlawry.    3  Dy.  317,  pi.  6. 

y.  RXSPCCTINO  AMENDMENltU 

An  outlawry  upon  murder  was  faulty,  and 
the  court  awarded  a  eeriimari  to  the  cor- 


oners, that  thev  might  amend  it.    FUamu^s 
case,  Palm.  480. 

VI.  Ritpicriiio  A  BunaaiDKAS. 

1.  AfUr  return  of  the  exigent^  but  whilst 
in  the  hands  of  the  sheriC  ^  stmersedeag 
allowed  on  payment  of  costs.  WiihaU  v. 
White  2  Bornee,  261. 

2.  Supersedeas  to  the  exigent  should  be  de- 
livered to  the  sheriff  before  return.  Pmek 
V.  Wadland,  X  Barnes,  229. 

VII.  EiTBCT  oy  death;— 
(a)  Of  the  plaint^, 

1.  If  an  exigent  be  awarded  against  one« 
and  after,  he  is  qwnto  exaetus,  and  before  the 
return  of  the  exigent,  he  dies,  yet  the  out- 
lawry shall  stand  in  force.  Ibrilmid  y. 
Yates,  Prac  Ca.  K.  B.  161. 

2.  Proceedings  refused  to  be  stayed,  where 
plaintiff  died  after  the  day  of  outlawry,  but 
before  the  return.  i^VencA  v.  .Maii^,  2  Barnea, 
262. 

3.  A  capias  utlagatum  issued  after  plain- 
tiff's  death  without  revival  by  seL  fa*  was 
set  aside.    Rex  v.  Manby,  Banes,  Supp.  45. 

(b)*  Cf  the  defendant 
A  capias  utlagatum  cannot  be  [  *1005  J 
sued  out  aAer  the  death  of  the 
defondant    Burlaw  v.  Dickson^  Ca.  Prac.  C 
P.  36. 

VIII.  CoNSBdlTKNCES  OF  OUTLAWRY. 

1.  Outlawry  is  a  conviction  in  treason  and 
felony.    Rex  v.  Earler,  Fort  40. 

2.  The  law  accounts  the  person  outlawed 

fuilty  of  the  Act.    Reg,  v.  Simpoon,  10  Mod. 
79,  380. 

3.  The  court  cannot  give  judgment  against 
persons  outlawed  for  felony  unless  they  are 
present,  it  being  for  a  corporal  punishment. 
Rex  V.  Harrison  and  Duke^  13  Mod.  156. 
Holt,  399. 

4.  One  outlawed  for  a  misdemeanor  only 
cannot  be  thereon  fined  for  the  &ct.  Rax  v. 
Tippin,  2  Salk.  494. 

5.  The  bkiod  is  corrupted  and  estate  fbr- 
feited.    Reg.  v.  Simpson,  10  Mod.  3T9. 

6.  Upon  outlawry  for  lesser  crimes,  or  in 
personal  actions,  the  party  is  put  out  of  the 
protection  of  the  law,  and  shall  be  imprisoned 
if  found.    S.  C.  10  Mod.  380. 

7.  He  forfeits  all  his  goods  and  chattels  to 
the  king.    10  Mod.  380. 

8.  Debts  or  duties  due  by  simple  contraet 
are  forfeited  by  outlawry.  Slade^t  case,  4 
Ca  92  b. 

9.  Likewise  the  issues  and  profits  of  his 
lands,  as  long  as  the  outlawry  remains  in 
force.  Thornbu  v.  Fleetwood,  10  Mod.  358, 
359.    Reg.  V.  Simpson,  10  Mod.  380. 

10.  On  a  levari  facias  de  exitibua  terr^ 
upon  an  inquisition  on  a  capias  utlagatum^ 
cattle  of  a  stranger  levant  and  couchant  upon 
the  outlaw's  land  may  be  taken  and  soidd 
Britton  v.  Cole,  I  Ld.  Kaym.  306.  12  Mod. 
175.    5Mod.lia&C. 

11.  The  king  may  dispose  of  the  land  itself 
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of  a  penon  outlawed  By  the  ooone  of  the 
Ezcheqoor.    T.  Rayra.  17. 

VL  Oatlawrj  on  mesne  prooeM  does  not 
make  the  debt  a  Hen  on  the  land.  Erly  v. 
£^v,  Sa]k.  80. 

13.  The  special  capiat  tdlagatum  cum  ex- 
indi  facias  does  not  authorize  the  sheriff  to 
leU  the  goods  taken  under  it.  2  Oy.  222.  pi. 
23. 

14»  The  kinff  is  not  eutitled  to  the  real  es. 
tate  or  chattels  real  without  office,  but  to 
chatteb  personal  he  is.    12  Mod.  177. 

15.  Copyhold  lands  are  not  liable  to  he 
saaed  upon  an  outlawry,  because  it  would  be 
prejudicial  to  the  lord  of  the  manor.  Rex  y, 
Buid,  Park.  19a 

16.  A  disseissee  outlawed  shall  not  forfeit 
his  lands.  BenerUy  r.  ArehbiBkop  (^  Canter- 
Aary,  Owen,  3. 

17.  The  king  under  an  outlawry  may  re- 
deem  a  mortgage,  and  so  may  a  subject  afler 
a  lease  granted  by  the  crown,  and  not  before. 
Attonuy-GenendY.  BanuU,  Park.  268. 

18.  Alienation  before  inquisition  taken  is 
a  bar  to  the  king;  and  so  also  after  inquisi- 
tion  and  before  seizure,  except  as  to  the  is- 
MM  and  pro6ts.  Semb,  Thorvby  t.  FUeU 
«M<  10  Mod.  359.  409.  12  Mod.  176.  BriU 
IM  ▼.  Cole,  1  Ld.  Raym.  307. 

19.  A  Isase  or  other  estate  made  by  a  per- 
son  outlawed,  after  outlawry  and  before  in- 
quisition  takra,  will  prevent  the  king's  title, 
if  it  be  made  hema  Jiae  and  upon  good  consi- 
deratioa.  Ationuy'Oeneral  t.  Freeman,  Hard. 
101. 

90.  By  outlawry,  a  lease  for  years  is  for- 
Vtad  before  seizure ;  and  if  sold  before  seiz- 
an,  the  king  shall  avoid  the  sale.  Anon,  12 
llod.43a 

21.  If  a  man  be  imprisoned  at  the  time  of 
the  cQtlawry  ponounoed,  he  will  forfeit  his 
goodi;  for  they  are  forfeited  by  the  award  of 
the  o^genL    Carier*$  case,  2  Ro.  11. 

22.  Afier  outlawry  in  a  personal  action, 
and  before  seizure,  the  party  outlawed  may 
alien;  thus,  if  he  levies  a  fine,  the  conusee 
ihall  retain  aeainst  the  king ;  otherwise,  if 
the  seizure  be  before  the  fine  levied,  the  king 
>hill  not  be  ousted  of  his  pernancy.  Wind- 
m  V.  &yipe2Z,  T.  Ray m.  17.  1  Lev.  33.  &  C. 

2X  Iflands  are  aeiaed  into  the  king's  hands 
upon  aa  outlawry,  the  person  outlawed  cannot 
by  any  act  of  his  defeat  the  king's  interest, 
m  a  stranger  that  has  a  right  may.  AUw- 
•qF-Oawrafv.  Fax,  Hard.  422. 

21  Lease  rendering  rent  made  by  the 
^wen  to  an  outlaw  is  good,  and  not  forfeit- 
ed; but  if  the  queen's  lessee  be  outlawed,  the 
term  is  eztingnished,  and  is  not  revived  by 
&  genend  paxdoo.  Knowlee  v.  Pmoel,  Mo. 
237. 

SS.  If  the  plaintiff  in  piare  impedit  after 
jodgmeni  he  outlawed,  the  queen  shall  have 
^fa*  to  «»cate  the  judgment.    Mo.  241. 


26.*  A  person  disabled  bv  out- 
lawry  may  sue  for  the  king,  though  [  *1006  J 
he  cannot  sue  for  himself.  2  Mod. 
267. 

IX.  Relativx  to  the  lesski  oe  tenant  of 

AN  outlaw. 

1.  Lessee  of  an  outlawed  person  cannot 
maintain  treepaaa,  but  must  be  relieved  by 
moneirane  de  droit.  Britton  v.  Cole,  1  La. 
Ravm.  307. 

i.  A  lessee  of  an  estate,  upon  an  outlawry, 
shall  be  compelled  to  account  for  the  profits 
which  he  might  have  received,  with  a  credit- 
or of  the  person  outlawed  who  has  an  interest 
in  the  same  landm  by  extent.  Master  v. 
WhiUjield,  Hard.  106. 

X.   How  THE  XNQUISrriON  SHOULD  IE. 

In  an  inquisition  upon  an  outlawry,  the 
jury  find  A  seized  in  fte  of  a  messuage,  and 
of  several  pieces  and  parcels  of  lands  in  T,  in 
the  occupation  of  such  and  such,  and  find  the 
value;  they  find  likewise  a  seisin  in  fee  of  two 
marshes  in  T  by  particular  names,  and  their 
values,  and  in  whose  occupation ;  Cory  and 
others  appeared  as  terre-tenants,  and  demur- 
red ;  the  inquisition  was  held  to  be  certain 
enough  as  to  the  marshes,  and  that  an  inqui- 
sition may  be  good  in  part  and  void  for  the 
renmant,  as  where  several  values  are  found ; 
and  that  here  was  a  good  terre-tenant,  though 
the  land  was  onlv  found  to  be  in  his  occupa- 
tion, and  that  they  might  join  in  demurrer, 
though  their  occupations  were  severaL  The 
Protector  v.  Cory,  Hard.  59. 

XL  Rbspbctimo  the  eevbesal  of  an  oot- 

ULwavj— 

(a)  What  is  a  good  ground  for  teteroing  an 

outlawry. 

1.  If  the  defendant  be  m  prison  or  beyond 
eea  at  the  time  of  the  exigent  awarded,  the 
party  or  his  executors  or  administrators  may 
have  a  writ  of  error  to  reverse  the  award  of 
the  exigent,  Foxley*t  case,  5  Co.  109  a.  Skin. 
16.    1  Barnes,  228, 229. 

2.  An  administrator  obtained  judgment, 
and  died ;  his  executors  sued  a  teirefaeioB  on 
the  judgment,  and  outlawed  the  defendant ; 
held,  tiM  outlawry  is  erroneous.  Brudnel*§ 
case,  6  Co.  9  a. 

3.  An  outlawry  may  be  reversed  for  not 
saying  that  the  oonnty  court  was  held  pro 
eomitatu.  Rex  v.  Oneby,  1  Show.  309.  2 
Show.  60.    1  Vent.  108.    3  Mod.  90. 

4.  An  outlawrv  must  state  where  the  coun- 
ty-court was  held,  or  else  it  is  reversible.  Rex 
v.  Cope,  11  Mod.  173.  Rex  v.  Yeateo,  12  Mod. 
542.544 

5.  Outlawries  reversed  for  want  of  the 
words  **  bv  judgment  of  the  coroner."  Memo- 
randum,  i  Show.  60. 

6.  So,  it  was  reversed  for  want  of  the  par- 
ty's addition  in  an  indictment.  2  Leon.  SOO. 
Cro.  Jac.  616. 

7.  Outlawry  reversed,  because  the  the  ori- 
ginal  was  against  Lewellin  with  a  tiagle  2, 


1006 


OUTLAWRY. 


and  theothsr  prooeedings  with  a  double  U, 
Pnc.  Ca.  K.  B.  162. 

8.  Outlawry  reversed  in  debt  against  A  and 
B,  and  judgment  given,  and  a  eapioB  against 
B  only,  because  it  ought  to  have  been  against 
both.     Beverley  v.  Beverley^  Cro.  Eliz.  648. 

9.  Outlawry  reversed  without  writ  of  er- 
ror, for  the  omission  of  the  words  **  tribtu  Be- 

riralUmt  diebus**  in  the  writ  of  proclamation. 
Dv.  206.  pi.  10. 

10.  An  outlawry  is  bad  where  there  are 
several,  if  it  be  said  mm  comperuit^  but  do  not 
say,  nee  eorum  aliquie  compemit.  Anon.  3 
Mod.  90.    2  Show.  60.    Palm.  388. 

11.  If,  in  a  record  of  outlawry,  the  year  of 
our  Lord  be  written  in  figures,  instead  of  in 
words  at  length,  it  is  erroneous.  Rex  v.  Read, 
2  Show.  60. 

12.  Outlawry  reversed,  because  in  the  ex- 
igent no  place  is  mentioned  for  the  sheriff  to 
have  the  body.  Caear  v.  Stone^  Prac.  Ca.  K. 
B.  163. 

13.  So,  because  exigeni  bore  teste  after  the 
return  of  it.    Prac.  Ca.  K.  B.  165. 

14.  So,  &r  incorrect  language,  as  utUsi  for 

udegaiva  est  in  the  exigent.    v.  Whxte^ 

Prac.  Ca.  K.  B.  166. 

15.  *"  Utlegatue**  fyt  uOagatur,'^  reversed. 
Reg,  V.  Woonw,  1  Ler.  164. 

16.  If  the  party  be  outlawed  the  day  on 
which  he  was  quinio  exaetut^  it  is  error,  for 
he  has  all  the  day  for  appearance.  Archer 
T.  Dalhye,  Palm.  280. 

17.  Outlawry  reversed  by  pardon,  which 

related  to  the  first  of  November, 
[  *1007  ]  the*  defendant  being  quarto  ex- 

actue  the  twenty-third  of  Novem- 
ber.  rorA;  V.  ^I2en,  Prac.  6u  K.  B.  162. 

18.  Reversed,  because  the  defendant  had 
before  purchased  mipenedeae.  Mo.  73.  1 
And.  36. 

(b)  How  U  §houid  be  retereed, 

1.  Outlawry  for  treason  cannot  be  re- 
versed without  the  oousent  of  the  attorney- 
general.    Halloway*$  case,  3  Mod.  42. 

2.  On  error  to  reverse  an  outlawry  for  fe- 
lony,  a  eeirefaeioi  nnst  i«ue.  Reg*  v.  Staf- 
ford, 10  Mod.  188. 

3.  Otherwise,  where  the  outlawry  is  for 
treason.    /2e^.v.  iStmpsoTh  10  Mod.  188, 189. 

i.  Before  outlawry  for  murder  can  be  re- 
versed, a  teirefaeiao  must  go  to  all  the  lords 
mediate  and  immediate,  or  else  the  attorney* 
genera]  must  confess  on  record  that  there 
are  no  lands  or  tenements.  Rex  v.  Youngs 
12  Mod.  544,  545.  Arthur'e  ease,  1  Ld. 
Raym.  154.  Salk.  495,  8.  C. 
^  5.  Held,  that  outlawry  is  a  personal  ac- 
tion in  K.  B.  cannot  be  reversed  without  writ 
of  error.    2  Ro.  25. 

6.  The  coroner  on  certiorari  returning  de- 
fendant duly  outlawed,  is  not  sufficient  to 
make  him  an  ouUlaw ;  and  the  court  will 
reverse  it  without  writ  of  error,  if  it  appear 
that  the  defendant  delivered  a  oufenedoao 
at  the  fifth  county  ooart.    2Dy.mpl.83. 


7.  If  a  eamao  ufbgisfwii  go  Into  Middle 
acainst  a  ^fendant,  called  late  of  Lomian, 
iSiae  dietua  of  M,  in  the  county  of  K,  and 
the  proclamations  were  in  K,  when  in  fact 
he  was  commorant  in  Middlesex^  he  may 
avoid  the  outlawry  under  6  H.  8.  c.  4,  with- 
out writ  of  error;  but  if  the  action-  b9 
brought  in  another  county  than  JLon^on  or 
Middleeex^  the  proclamations  need  not  be 
where  he  is  commorant ;  and  if  he  be  wrongly 
named  in  the  writ,  he  may  avoid  it  by  the 
statute  of  additions.    2  Dy.  213.  pi.  44. 

8.  Outlawries  in  trespass  quare  elautum 
fregit,  defendants  have  a  right  to  reverse  at 
their  own  expense,  on  entering  common  ap- 
pearances and  payment  of  costs.  Aohiej^  v. 
Stockwdl,  2  Barnes,  26a 

9.  Held,  that  outlawry  could  not  be  set 
aside  on  affidavit  that  the  defendant  was  be- 
yond sea;  this  being  a  ground  of  error,  and 
not  merely  an  irregularity.  1  Ld.  Raym. 
349.    Peach  v.  Wadland,  1  Barnes,  228, 229. 

10.  But  it  is  now  held  to  be  discretionaiy 
in  the  court  to  relieve  by  motion,  or  put 
parties  to  a  writ  of  error.  AdUey  v.  iStodb- 
fvett,  2  Barnes,  264. 

11.  Defendant  need  not  appear  in  peraoa 
to  reverse  it,  except  in  treason  or  fslonv; 
though  formerly  otherwise.  Anon.  Salk. 
49&    Sir  TV.  Read:'$  ease.  Palm.  194. 

12.  Where  the  outlawry  is  against  baron 
and  feme,  error  to  reverse  it  must  be  by  both 
of  them  in  person.    Cro.  Eliz.  61 1. 

13.  If  two  are  outlawed,  error  to  reverse 
it  must  be  in  the  name  of  both ;  but  one  of 
them  may  be  summoned  and  severed,  and 
then  it  shall  be  only  for  his  benefit  that  ap- 
peared.   i%iii«ions  V.  BrtsMs,  Salk.  496. 

14.  In  a  writ  of  error  to  reverse  an  out- 
lawry, the  same  outlawry  is  no  good  plea* 
T.  Raym.  462. 

15.  The  court  will  not  assign  eoonsel  an 
an  outlawry  in  treason,  nnil  the  prisoner 
has  showed  material  error.  Rex  v.  Orjfim^ 
4«.,  Mod.  16& 

(c)  WhenbaUiineeetaaryonreoerooL 

1.  On  a  writ  of  error  to  reverse  an  out- 
lawry, bail  may  be  put  in  at  any  time  be* 
fore  the  reversal.  WUbraham  v.  Doyley%  1 
Ld.  Raym.  605.  Duckett  v.  Martin,  Stnu 
951. 

2.  On  reversing  an  oudawiy,  the  coart 
have  a  discretionary  power  to  order  special 
or  common  bail.  SereeM  v.  Hmipsoii,  S 
Stra.ll7& 

3.  In  personal  actions,  outlawry  may  be 
reversed  without  putting  in  baiL  Rex  t. 
Barberry,  Fort  39. 

4.  If  one  comes  in  or  appears  graha, 
he  may  reverM  it  without  bail;  ^Hr,  if  by 
eepi  eorpne.    Salk.  496. 

5.  An  outlawry  commenced  and  proeeeu- 
ted  during  defendant's  residence  in  Ireland^ 
reversed  witbont  bail  or  appearaneee.  Assf* 
l^  V.  0*CoRMr,  Barnes  Sopp.  45, 46. 

6.  One  outlawed  for  a  ■editions  '" 


OUTLAWRY. 


1008 


biiM  on  brio|fing  a  writ  of  error.    JEes  t. 
Briury^  8  Mod.  177.    Fort.  39.  a  C, 

7.  Ia  error  to  reTeree  outlawry  for  matter 
of  law,  be  need  not  giwe  bail  to^ 
[  *1006  ]  the*  ori^nal  action,  as  he  roust 
for  want  of  proclamations.    JVil- 
knktm  T.  Derhy,  12  Mod.  545. 

61  Defendant  waeoutlawed^  and  the  court 
vera  of  opinion  that  in  a  case  requiring  spe- 
eial  bail,  be  coald  not  appear  without  put- 
tioginbaiL  ComieU  v.  Zk%,  Prfto.  Ca.  K. 
B,166.    SBorr.  1990. 

9.  Upon  outlawry  on  an  indictment,  the 
eonrt  refased  to  bail  the  defendant  Res  ▼. 
Earbemf,  Fovt.  39. 

10.  The  racognizanee  of  special  bail  to 
rererse  an  outlawry  ia  to  answer  the  eoiv- 
demnation  oaooey ;  other  special  bail  if  **  or 
to  noder  th«  body  to  prison.'^  WU^raham 
▼.  Daley,  ]3  Mod.  545,  546.  iinoii.  Ca. 
Prae.  C.  P.  29. 

(d)  /a  ike  CMC  of  mi  ouHaw  nurrmdaing 

hitmeif, 

1.  One  apprehended  by  an  officer  may 
iorrender  w  Ithin  the  year,  in  order  to  rererse 
an  ootlawry  for  treason.  Rex  ▼•  Johutm^ 
Sen.  884.    Comb.  298. 

1  Formerly,  an  outlawry  for  treason,  if 
the  party  was  taken  within  the  year,  bot 
did  not  render  himself^  he  had  not  the  bene- 
fit  of  the  sUtate  5  &  6  Ed.  6.  c  11.;  but  in 
BQch  case,  the  benefit  of  the  statute  is  now 
allowed.    Aim$trong'$  caae,  3  Mod.  47.    Id. 


(e)  Whemike  piainiiffnuiyhe  emnpetled  Urt' 
vene  the  outlawry, 

1.  If  a  person  who  is  visible  be  outlawed, 
the  ootlawry  shall  be  reversed  at  the  charge 
«f  the  plainUff.    HiU  v.  WiJko,  12  Mod.  418. 

3.  If  a  person  visible  be  outlawed  in  tfie 
nme  county  where  he  dwells,  the  court  will 
Mt  oblige  the  plaintiff  to  reverse  the  oat- 
bwrj ;  ofiter,  u  in  another  county.  Hayu 
v.I«^6oamR,  Ca.  Prac  C.  P.  61. 

3.  Plaintiff  ia  not  compellable  to  reverie 
u  OQtlawry  at  his  own  expense,  except  on 
Meoant  of  misbehaviour ;  where  there  ia  a 
vivtahe  or  error  in  law,  reversal  must  be  by 
^ni  of  error.  Uood  v.  WUlianu^  G  T. 
Hardw.  131 

(0  ConMe^punte  ofreoerotd  of  ouHautry  ;--> 

l*  With  respect  to  the  outlaw's  property. 

!•  Upon  reversal  of  outlawry,  party  can 
wtcr  into  hia  lands,  and  ia  not  pot  to  his  pe- 
tition of  right    Anon,    1  And.  188.  pi.  223. 

ik.m. 

1  Goods  sold  by  the  sheriff  on  a  espios 
^gahan  shall  be  restored  to  the  party  on 
nvenal  of  the  outlawry,  though  a  sale  of 
K^odi  oa%fi,  fa,  shall  not  be  avoided  by  a 
■ohoeqaent  reversal  of  the  judgmenL  Hoe 
V.  BnOeoB,  5  Co.  89  b.    Mo.  468.  8.  C. 

3.  If  goods  be  seized  into  the  king's  hands 
m  an  ootlawry,  there  ahall  be  no  restitution, 
thoQ^h  the  ootlawry  be  reversed.  5)le 
B««£er>SGaR,5Mod.6l. 


4.  If  an  outlawry  be  reversed,  the  party 
shall  be  restored  to  money  levied  on  the  ca- 
pias «/2aga<iim,  though  paid  into  the  Exche. 
quer.    Buckley  v.  WUkineon^  2  Show.  68. 

5.  If  he  reverse  the  outlawry  for  error,  he 
shall  have  set.  fa,  to  remove  the  incumbent 
of  the  queen ;  but  if  one  having  an  advow- 
son  be  outlawed,  and  the  church  is  void,  and 
the  queen  presents  and  then  the  outlawry  be 
reversed,  the  incumbent  cannot  bo  removed. 
Mo.  269. 

2.  With  respeet  to  proceedings  previously 
commenced  against  him. 

1.  Though  outlawry  be  reversed,  the  ori- 
ginal stands.    March  9.  pi.  12. 

2.  On  reversing  an  outlawry,  the  plaintiff 
may  declare  in  a  new  original  in  another 
county  than  where  the  action  was  first  laid. 
fVhUwiek  V.  Ihvendeti^  3  Lev.  245. 

3.  Outlawry  before  judgment  determines 
the  process,  and  the  plaintiff  most  bring  a 
new  action ;  otherwise,  if  atler  judgment. 
Leigktony.  Oamon,  Cro.  Eliz.  706,  707. 

4.  If  there  be  an  outlawry  nponlm  indict- 
ment, and  the  ootlawry  is  reversed,  the  in- 
dictment stands  good,  and  open  to  proceed 
upon.    Morgan  v.  TbmJbnf,  6  Mod.  115» 

XII.  RBSPicrriNo  thk  tlea.  op  oim.awftT. 

1.  Outlawry  in  the  husband  cannot  bo 
pleaded  where  he  and  his  wife  sue  as  admin- 
istrators.   Swan  V.  Porfer,  Hard.  60. 

2.  It  bars  not  an  audiia  auerela  if  brought 
upon  the  same  record.  Edgar  v.  Crisp,  2 
Leon.  175,  17& 

3.  The  outlawry  of  the  plain- 
tiff may  be*  pleaded  to  an  action  [  *1009  ] 
or  information  gut  torn,  although 

the  penal  statnte  empowers  any  person  to 
sue  or  prosecute ;  and  if  the  outlawry  be  in 
the  same  court  in  which  the  informer  sues, 
it  need  not  be  pleaded  tub  pede  oigilli,  2 
Mod.  267, 268. 

4  It  is  a  good  plea  in  trover,  or  debt  upon 
bond,  but  not  upon  simple  contract.  Starkham 
V.  PitU,  2  Leon.  205. 

5.  Outlawry  in  Lancaster  is  pleadable  in 
B.  R. ;  but  outlawry  in  Chester  u  not.  3  Salk. 
111. 

6.  It  may  be  pleaded  in  abatement,  though 
it  might  be  pleaded  in  bar.  Semh,  PowU  v. 
WiUiamt,  Lutw.  [683,  684.]  1604. 

7.  Outlawry  is  no  plea  after  imparlance. 
2  Ro.  59.  Contra,  Worify  v.  SavU,  W.  Jo. 
239. 

8.  It  need  not{be  alleged  that  a  etqt.  nUagO' 
turn  after  judgment  issued  in  term  time. 
Lutw.  [116.] 

9.  Outlawry  in  another  court,  pleaded 
in  abatement  most  be  ]4eaded  $ub  pede  at- 

giUi,    Moore  v ,  Com.  307,  6  Mod. 

181. 

10.  Otherwise,  when  pleaded  in  bar,  or  if 
the  outlawry  is  in  the  same  court.    Moore  v. 

,  in  note.  Com.  307.  if fibtiif  v.  Boy. 

Its,  2  Mod.  267. 
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11.  To  a  plea  of  outlawry  in  abatement, 
plaintiff  replies  eomoranee  in  another  vill; 
adjudged  a  good  replication,  ^non.  1  Leon. 
87.  pi.  108. 

13.  To  avoid  an  ontlawry,  a  man  may  show 
that  he  was  living  at  the  place  the  dajr  the 
writ  was  parchaaed.    Mo.  70. 

13  Outlawry  cannot  be  avoided  bya  plea 
(in  a  collateral  action)  that  the  outlaw  had 
not  a  right  addition  of  the  place  of  his  abode. 
Drayeole  v.  Curzon^  Lotw.  [17, 18.]  40. 

14.  Defendant  pleads  outlawry  in  the  plain- 
tiff^  who  replies  nul  tiel  record  ;  the  fact  was, 
that  at  the  time  of  the  plea  he  was  outlawed, 
but  before  the  day  ibr  bringing  in  the  record 
it  was  reversed ;  court  awarded  a  re9pandea$ 
euHer,  Iwy  v.  Gray,  Cra  Jac.  484  Prac.  Ca. 
K.  B.  165. 

15.  A  plea  of  outlawry  does  not  abate  the 
writ ;  it  is  only  a  disability  of  the  person  till 
he  sues  out  a  charter  of  pardon.  Rex  v. 
Earberry^  Fort.  38. 

16.  When  the  cause  of  action  accrues  at  a 
time  a  person  is  outlawed,  a  plea  of  outlawry 
overthrows  the  writ,  and  after  removal  of 
outlawry  must  be^n  de  novo ;  but  where  the 
disability  comes  afler  the  caus*  of  action  ac- 
crued, the  plea  of  outlawry  is  only  a  tempo- 
rary disability,  and  does  not  abate  the  writ, 
but  only  qutnuque*  Lady  FaOdand  t.  StanioHj 
12  Mod.  400. 

XIII.  RuPBCnMO    A    CXRTinCATB  OF  OUT- 
LA  WET. 

1.  A  writ  to  certify  an  outlawry  in  London, 
shall,  by  the  custom  there,  be  directed  to  the 
sheriffs.    3  Dy.  317.  pi.  6. 

3.  Yet,  though  their  certlScate  is  good  for 
the  king,  it  u  not  so  for  a  subject ;  and  if 
the  exigent  itself  be  not  returned,  the  out- 
lawry is  not  pleadable  in  disability.  3  Dy. 
317.  pi.  6. 

XIV.    RlBPBCTINO    TH>    PSIFBUBNCK    OP    AM 
OUTI.AWRT  AS  AGAINST  A  JODOMENT. 

A,  indebted  to  B  on  a  judgment,  and  to  C 
on  bond,  is  outlawed  at  the  suit  of  C,  and  his 
•  lands  seized;  the  outlawry  shall  be  preferred 
before  the  judgment  (except  fraud  be  shown). 
AUomey-Oeneral  v.  Baden^  Salk.  495. 
XV.  Rbspectino  the  kscapk  or  an  outlaw. 

1.  On  an  outlawry  afler  judgment,  if  the 
person  be  taken  by  a  capiat  uUagaium,  and 
then  escape,  though  the  capiat  is  at  the  suit 
of  the  king,  yet  the  prisoner  shall  be  in  eze- 
cution  at  the  suit  of  the  party,  and  not  at 
the  suit  of  the  king  for  contempt  of  his  laws. 
Wolfe  V.  Daviooriy  5  Mod.  200. 

9.  An  action  lies  for  an  escape  of  a  prW 
ner  outlawed.  Cooke  q.  t  v.  Champneyt,  2 
8tnu90L 

XVI.  Or  TAB  RKMEDT  AGAINST  THE  SHBEIFr 
roa  NOT  EXTENOING  THE  OUTLAW^B 
GOODS. 

An  action  on  the  case  will  not  lie  for  the 
party  who  has  an  outlawry  against  a  sheriff 
who  neglects  to  extend  the  goods  of  the  out- 
law upon  the  writ  of  ci^jriat  utZogatem,  for 


that  is  the  king's  loM-    Da^ot&n  r.  S^er^9 
of  l^ondon,  a  Yeni,  90. 


OVERSEER.*    ['lOiO] 

1.  A  clergyman  is  exempted  fVom  senring 
the  office  of  overseer;  and  by  1  W.  &  M.  c. 
18.,  dissenting  ministers ;  and  by  31  6.  3.  c 
32.,  Roman  Catholic  priests  are,  under  cer- 
tain conditions,  exempted  from  serving  the 
office  of  overseer,  ^non,  6  Mod.  140.  Id. 
note. 

2.  A  cittnn  of  London,  who  has  a  oonn- 
try  house  at  H,  but  lives  most  part  of  hifl 
time  in  London,  cannot  be  chosen  overseer 
of  the  poor  at  H.    Rex  v.  Bbor,  Garth.  161. 

3.  An  order  appointing  overseers   moat 
state  them  to  be  substantial  honseholden  of 
the  parish,  pursuant  to  the  words  45  Elii.  e. 
2.    Rex  V.  iSl.  Andrew\  6  Mod.  77.  Case  of 
Overuen  nf  fVeobhf,  4  Stra.  1261. 

4.  An  order  of  justices  appointing  five 
overseers  for  the  same  place  is  bad.  Kex  v. 
Haman,  7  Mod.  402. 

5.  A  mandamut  lies  to  appoint  overseen 
in  an  extra-parochial  place.  Rex  v.  InkO' 
biiatUt  of  Rufford,  Stra.  512.  1004.  1071. 
1143. 

6.  Where  overseers  of  the  poor  are  appoint- 
ed  by  two  justices,  there  lies  no  appeal  to  the 
sesiions.    Rex  v.  Jtfbor,  Garth.  160. 

7.  A  certiorari  lies  to  remove  an  appoint- 
ment of  overseers  before  appeal.  Rex  v.  Her- 
mat,  7  Mod.  287. 

8.  Overseers  may  be  appointed  at  anytime 
of  the  year.    Rex  v.  Sparrow,  2  Stra.  1123. 

9.  They  may  be  appointed  after  the  time 
mentioned  in  the  43  £liz.c  2.  is  expired. 
Bex  V.  Spencer,  7  Mod.  393. 

10.  If  a  person  be  duly  elected  overseer. 
and  refuse  to  execute  the  office,  he  may  be 
indicted.    Rex  ▼.  Jonei,  7  Mod.  410. 

11.  Overseers  are  not  obliged  to  lay  ont 
tLcir  own  money  for  the  use  of  the  perish, 
and  if  they  do,  they  can  only  be  reimbursed 
out  of  the  money  arising  from  a  poor*s  rate 
made  during  their  continuance  in  office.  Rex 
V.  LiUlmri  Parish,  6  Mod.  97.    • 

12.  For  a  mandamuo  vrill  not  be  granted 
to  the  new  overseers  to  make  a  rate  to  reim- 
burse the  old  ones.    S.  C.  3  Salk.  232. 

13.  Overseers  of  the  poor  can  distrain  and 
justify  for  a  rate  imposed  upon  one  in  the 
parish  by  the  43  Eliz.  c.  2.  Anon.  2  Ra  112. 

14.  The  sessions  cannot  meddle  with  over- 
seers* accounts  till  allowed  by  two  justioea. 
Rex  V.  BarOett,  2  Stra.  983. 

15.  In  a  mandamut  to  make  overseers  ac- 
count, it  must  appear  that  they  could  not 
have  the  ordinary  remedy.  Rex  v.  Skepitm 
Mallet,  5  Mod.  421. 

16.  Overseers  may  be  indicted  at  sessions 
for  not  accounting.  Rex  v.  Commingo,  5  Mod. 
179.    Rex  V.  Hemmingt,  3  Salk.  187. 

17.  A  vestry  cannot  order  the  sesaiont  to 
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Mtam  the  bdanoeoC  their  aoooaiits.    Rgxv. 
JiutvDtB  tf  Samer§etMkin^  Strm.  993. 

18.  If  an  OTeneer  deliver  an  aeooant  to 
two  JQsticw  pnrmuuit  to  43  Eliz.  c  2.,  they 
oumot  eoauDit  him  becaoM  the  account  is 
ootflofficieatly  pertieular.  Rex  ▼.  Cerrocie,  1 
Show.  395. 

19.  On  an  indictment  of  overaeen  for  ne- 
glect, the  appointment  most  be  produced; 
parol  OYidance  is  not  sufficient.  Bex  t.  Ar^ 
nsU,  Stra.  101. 

OXFORD. 

1.  The  priTilege  of  the  University  is  not 
aOowed  to  townsmen,  so  as  to  excuse  one  from 
office  who  keeps  a  shop  and  follows  a  trade, 
thoo^  be  be  matriculated  and  servant  to  a 
doctor.    CityofOxf9rd*9  case,  9  Vent.  106. 

3.  Privilege  is  not  allowed  to  a  member  of 
this  Univernty  in  a  suit  in  Chancery.  Sir  T. 
Dnper  v.  Dr.  Crowther^  2  Vent  362. 

OYER. 

L  Or  WHAT  OTBl  MAT   Bl   DKMAlWKn,  p. 
1011. 

IL  Of  what  oyxr  camiot  bk  oemanobd, 
p.  IGU. 

IIL  WbUI  it  is  IfKKSSABT  TO  OKMAND  OTU, 
p.  1011. 

IV.  Whir  not,  p.  1011. 
V.  Wbat  shoold  me  okhandxo,  p,  1012. 

VI.*      At     what     TIHl     OYER 
[  *1011  ]  SflOULO  BK  OBMANDUI,  p.  1012. 

VII.      By     whom    OaAMTED,    p. 

1012. 
Vm.  What  A  fahty  is  xntituco  to  on  ovxa 

ORANTSIS  p.  1012. 

DL  £rrocT  or  oykb  bkino  dbmanoxo  and 

OBANTKO,  p.  1012. 

X.  GowBaoxNois  of  not  ojuntino  it,  p. 
1013. 


L  Of  what  otbb  mat  bk  dkmandqo. 

1*  Where  a  prior  recovery  in  the  same 
csQit  k  pleaded,  oy^r  must  be  given.  Huh* 
fcrv.WiKswn,  Stra.  823. 

^  On  plea  of  another  action  depending  in 
the  taoie  court,  oyer  may  be  prayed  of  the 
neord.    TfteoOaid  v.  Long^  1  Ld.  Raynh  347. 

3*  Where  the  deed  is  in  the  hands  of  a 
third  person,  the  court  will  oblige  him  tu 
fivs  oyer  and  produce  it.  WkUe  v.  Earl  of 
w^asioy,  2  Stra.  1198. 

^  Oyer  cannot  be  dispensed  with,  though 
the  dsed  be  lost.  SoreAy  v.  Sparrawt  Stra. 
1186. 

5.  If  the  defendant  swears  that  he  never 
U  one  part  of  the  indenture,  or  that  he  has 
lost  it,  the  court  will  sometimes  compel  the 
pUiatiff  to  give  a  copy  of  it,  but  it  is  ex 
gniia euruB,  and  notes  debiiojuftUim.  Jeveni 
V.  Barridge,  1  Saund.  9. 

11*  Of  what  otkr  cannot  bb  dkmandxo. 
1.  Defendant  cannot  demand  oyer  of  the 
^^dition  in  an  action  of  debt  upon  a  recog- 


niianoe  acknowledged  in  another  oourt. 
CAam6cr*s  case,  Poph.  202.  Prac.  Ca.K.B. 
170. 

2.  Oyer  of  an  original  will  not  be  granted. 
Ford  V.  Bumham,  L  Barnes,  250. 

3.  Oyer  of  the  baron's  fiat  for  an  extent 
cannot  be  had ;  but  when  appearing  upon 
the  writ^  the  court  are  bound  to  take  notice 
of  it.    Rex  V.  JKann,  Stra.  749. 

4.  Where  the  deed  or  writing  is  only  pro- 
duced as  evidence,  and  the  action  is  not 
founded  on  it,  the  defendant  cannot  hare  a 
copy.    fliU^v.  .42am/,  Salk.  215. 

5.  MThen  the  deed  is  not  in  court,  and  no 
profert  is  made,  no  oyer  can  be  had.  JevtuB 
V.  Harridgej  1  Saund.  9.    2  Saund.  405. 

6.  Oyer  need  not  be  given  of  a  writing 
unnecessarily  brought  into  court.  Oreen  t. 
WaUer^  2  Ld.  Raym.  892.  MorrU't  case, 
Salk.497.    1  Saund.  9  a.  n.  [d]. 

7.  But  it  is  otherwifle  where  the  profert, 
though  necessary,  might  have  been  excused. 
1  Saund.  9  a.  n.  (1). 

III.  Whxn  it  is  nkckbsakt  to  dkmand  oykb. 

1.  Variance  between  the  writ  and  the 
count  cannot  be  pleaded  without  craving 
oyer ;  for  though  it  be  in  court,  it  is  on  a 
distinct  roll  from  the  count.  Bragg  v.  Digbjf^ 
12  Mod.  189.    26alk.  658.  S.C. 

2.  In  covenant  on  an  indenture  of  appren- 
ticeship, the  defendant  cannot,  without  first 
praying  oyer  of  the  indenture,  plead  that  the 
covenants  therein  are  performed.  Foxen  v. 
Motefy^  6  Mod.  153. 

3.  It  a  party  declaring  on  a  deed,  with  a 
profert,  misrecite  it,  or  omit  any  part,  the 
defendant  should  crave  oyer  and  set  out  the 
deed,  and  then  demur ;  he  cannot  say  ^  that 
it  was  further  agreed,  ^c.,**  (without  de- 
manding oyer).  Stibb*  v.  Clovgh,  Stra.  227. 
1  Sannd.  9  6.    Id.  317.  n.  (2).  2.  Saund.  367. 

4.  If  the  omission  or  variance  be  material, 
the  defendant  shall  haTe  judgment  thereon, 
but  not  if  the  variance  be  immaterial  to  the 
action,  though  it  would  be  fatal  on  non  est 

factum,    2  Saund.  367.  n.  [a]. 

IV.  When  not. 

1.  Oyer  of  a  bond  need  not  be  prayed,  if 
the  condition  alone  be  material.  1  Saund. 
9  c.  n.  (1). 

2.  If  a  sctrs  faeia»  recite  a  recognizance 
incorrectly,  advantage  may  be  taken  of  it 
without  oyer  of  the  writ.  Rex  v.  £trer,  7 
Mod.  9. 

3.  If  a  deed  be  set  out  on  the  declaration 
80  much  at  length  that  nothing  fiirther  will  ap- 
pear on  oyer,  the  defendant*  may 

demur  without  it.  2  Saund.  367.    [  •1012  ] 

V.  What  should  be  dbhandbd. 
Oyer  of  part  of  a  deed  cannot  be  had 
without  the  other.     1  Saund.  9  c  n.  (!)• 
VI.   At  what  ttmk  oybb  shouu>  bb  dk- 

handed. 
1.  Oyer  of  letters  patent  cannot  be  demand* 
ed  after  the  expiration'of  the  term  in  which 
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the  profert  of  them  is  made.    Antm.  1  Mod. 
69. 

2.  Oyer  if  not  j^rantable  after  imparlance 
lo  another  term.  Mayor  cf  London  v.  Oomeif^ 
2  Lev.  142.  LonguevUU  ▼.  ThMeworthy  2 
Ld.  Rajm.  970.,  temb,  eonfra. 

3.  After  a  plea  in  abatement,  ther& cannot 
be  oyer  of  the  original,  though  demanded  in 
the  same  term.  iMngueoiUe  ▼.  Hundred  of 
TkuUewnrth,  2  Ld.  Raym.  970.  6  Mod.  28. 
S.C. 

4.  Oyer  must  be  demanded  before  time  for 

S leading  expires.    Duke  of  Leedt  r,  Revert, 
Barnes,  208.    Hartlejf  ▼.  Forruiy,  Ca.  Prac. 
C.  P.  96.  lb.  73.  Dovmy*  Rowell^  7  Mod.  295. 

5.  The  defendant  has  one  day  after  the 
rule  to  plead  is  out.  LitUekaUt  ▼.  Smith, 
Ca.  Prac.  C.  P.  7a 

6.  Where  oyer  was  demanded  after  rule 
to  plead  was  out,  the  court  would  not  grant 
a  stay  of  judgment,  though  there  was  an 
affidavit  not  for  delay.  Farranee  ▼.  Brignall, 
1  Barnes,  163. 234. 

VII.  By  whom  granted. 

1.  Oyer  is  craved  of  the  court,  and  not  of 
the  adverse  party.    Holt.  211. 

2.  Formerly  all  demands  of  oyer  were 
made  in  open  court,  as  they  must  now  be  in 
case  of  appeals ;  but  now  it  is  demanded  and 
granted  bistween  the  attornies.  LongviU  v. 
Thitileworih^  6  Mod.  28. 

3.  The  entry  on  the  will  of  an  indenture 
of  which  oyer  has  been  prayed  supposes  the 
indenture  to  be  brought  into  court  by  the 
defendant.    Jevens  v.  Harridge,  1  Sauod.  9. 

VIII.  What  a  party  is  entitled  to  on  oyer 

GRANTED. 

1.  The  party  craving  oyer  undertakes  to 
set  out  the  whole.  1  £und.  9  h,  n.  (1). ;  but 
see  p.  317.  n.  (2).  Longman  v.  Rogers,  2 
Barnes,  200. 

2.  Oyer  of  a  bond  does  not  entitle  a  party 
to  oyer  of  the  condition.  1  Saund.  9  6.  n.  (1). 
289.  o.  (2). 

3.  Secuo  of  a  deed  and  its  indorsement,  1 
Saund.  9  e.  n.  (1). 

4.  A  defendant,  who  prays  oyer  of  a  deed, 
is  entitled  to  a  copy  of  the  attestation  and 
the  names  of  the  witnesses,  as  well  as  of 
every  other  part  of  the  deed.  Langmon  v. 
Soger*,  WiUes,  28a 

5«  When  prayed  of  a  bond,  the  bond  regu- 
larly ought  to  be  entered  at  large.  1  Saund. 
9  6.  n.  (I).  317.  n.  (2). 

6.  In  debt  upon  bond  for  performance  of 
covenants  in  an  indenture,  after  oyer  of  the 
condition,  the  defendant  ought  by  law  to  show 
the  indenture,  and  not  the  plaintiff.  1  Saund. 
9.12. 

IX.  Effect  of  oyer  being  demanded  and 

GRANTED. 

1.  The  demand  of  oyer  is  a  kind  of  plea, 
and  it  is  always  intended  that  the  deed  is  in 
court  when  oyer  is  demanded.  Anon,  3  Salk. 
119. 

2.  A  deed  remains  in  ooort  all  the  tern  it 


is  produced;  dlUer  of  letters  testamentaiT,  or 
administrations.  Roberte  v.  ArlAur,  2  Balk. 
497.    12  Mod.  598, 599. 

3.  A  defendant  who  has  oyer  is  not  bound 
to  insert  it  in  his  plea,  ^eaeers*  Company, 
q.  t.  V.  P^nreot,  2  Stra.  1241. 

4.  Where  defendant  craves  oyer,  and  has 
it,  but  makes  it  no  part  of  his  plea,  vet  the 
plaintiff  may  make  up  the  issue  with  oyei. 
Wettvert^  Company  v.  Ware,  2  BRrnes,  26is. 

5.  Where  defendant  demands  oyer  of  a 
deed  indented  which  he  himself  ought  to  set 
forth  and  the  plaintiff  gives  oyer,  but  imper- 
fectly, it  is  at  the  defendant*s  perU.  Coti  v. 
Remndttgton,  2  Salk.  498. 

6.  Matter  set  out  on  oyer  becomes  part 
of  the  preceding  plea.  Smilh  v.  Yeommut^ 
1  Saund.  317.    Id.  n.  (2).    Hob.  217.  233. 

7.*  Where  upon  craving  oyer  of 
a  bond  and  condition,  it  is  entered  [  *1013  ] 
in  hoe  verba,  the  condition  is  par- 
I  eel  of  the  declaration,  and  not  of  the  defend- 
ant's plea.    Oage  v.  Aeton^  Garth.  513. 

8.  The  defendant  is  entitled  to  a  reasoo- 
able  time  to  plead  after  oyer  given.  Ham- 
mond V.  Homer,  Ca.  Prac.  C.  P.  72. 

9.  He  has  the  same  time  to  plead  after 
oyer  given  as  he  had  at  the  time  that  oyer 
was  demanded.  Tkeedham  v.  Jaekoon,  Ca,. 
Prac.  C.  P.  61.  1  Barnes,  158.  Simpoon  y. 
Duffield,  Ca.  Prac.  C.  P.  143.  1  Barnes, 
185.  S.  C.  Powell  V.  Oay,  Stra.  705. 

10.  If,  upon  oyer  of  an  indenture,  the  con- 
elusion  appears  to  be  that  both  parties  have 
put  their  hands  and  seals  thereto,  it  shall  be 
intended  that  the  troth  was  so  until  the  con- 
trary is  shown.  Pordage  v.  Cole,  1  Saund. 
320. 

11.  Where  in  an  action  of  covenant  the 
declaration  does  not  import  that  the  instru- 
ment for  which  it  is  brought  is  a  deed,  if  it  is  . 
set  out  upon  oyer,  and  concludes  with  '^in 
witness  whereof  I  have  hereunto  set  my 
hand  and  seal,**  this  will  not  help  the  declara* 
tion,  fer  sealing  is  a  fact  which  ought  poai. 
tively  to  be  averred,  or  something  set  forth 
in  the  declaration  which  necessarily  imports 
it.  JIfoore  v.  Joneo  3  Sb'a.  814  2  Ld. 
Raym.  1536.  S.  C. 

12.  The  entry  on  the  roll  was  that  the 
defendants  pray  oyer  of  an  indenture  fye 
performance  of  covenants  which  was  not 
brought  into  court ;  upon  a  general  demurrer, 
it  shall  be  intended  to  be  the  true  indenture, 
and  that  it  is  in  court,  ahhoogh  it  does  not 
appear  so  by  the  record.    1  Saund.  9. 

13.  If  oyer  is  given  when  it  need  not,  ad- 
vantage may  be  taken  of  it.  1  Saund.  9  a.  n . 
U'L  316.  a.  n.  (2).  Cook  v.  ReinagU,  6  Mod. 

X.  CoNBEaUBNCBB  OP  NOT  ORANTINa  FT. 

1.  Where  oyer  ought  to  be  granted,  the 
defendant  is  not  bound  to  plead  without  it. 
LongvUl  V.  Hundred  of  ThUtUworA,  6  Mod. 
28. 

2.'  An  imperfect  ojer  if  reoeived  is  soffi* 
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eimt.  BaXL  ▼.  BaU  of  Ru$$e^  9  Ld.  Ravm. 
1176.    8alk.602. 

3.  Where  the  deftndant  pleads  a  record  of 
the  same  ooart  in  abatement,  and  the  plain- 
tiff cravea  o^er  thereof,  if  it  is  not  riven  in 
eoQvenient  tune,  vix.  the  next  daj,  the  plain- 
tiff may  sign  judgment.  Theobald  t.  Long, 
Cirth.  453.  517.  1.  Ld.  Raym.  347.  KeUw. 
95.    Blaxand  t.  Burges,  1  Barnes,  168, 169. 

4  Dental  of  oyer  where  it  ought  to  be 
mated  is  error.  LongavU  t.  Hundred  of 
ii2<i0srf&,  2  Salk.  498.  Holt,  518.  1  Saund. 
9.e.n.(l).  2  Saund.  46  6. 

5.  But  not  80|  if  granted  where  it  ought 
not    Id.ibid.  3Saund.46i.n.  (7). 

6.  To  bring  error,  the  party  insistiDg  on 
oyer  must  enter  his  prayer  on  record.  1 
Sftond.  9  c.  n.  (1).  Holt,  5ia 

7.  Tlie  other  party  may  either  counter- 
plead or  demur.    1  Saund.  9  e,  n.  (1). 

PAPIST. 

1.  A  papist  who  has  not  taken  the  oaths, 
^bc.  (thcKigii  under  an  incapacity  to  hold  by 
sULli  &  19  W.  3.)  may  devise  lands  to  a 
pmteatant  MaUon  d.  Mar$h  v.  Bringhe, 
Wiltei,  75. 

S.  Bb  may  sell  to  a  protestant  by  statute  3 
6.1.ci&    Wi]]ee,75. 

3.  He  may  charge  lands  by  a  bond,  Slc 
Smb.  WiUes,  75. 

4i  A  papist  may  devise  his  estate  to  be 
sold  in  order  to  pay  money  which  he  owes  to 
protsilants  or  to  other  papists,  notwithstand. 
mg  tJbs  statute  11  A  19  W.  3.  c.  4.  MaUim 
V.  Binghi,  Com.  570.    Willes,  75.  89.  n.  (a). 

5.  A  mortgage  by  a  popish  heir  may  be 
ndeemed  by  the  next  protestant  kin.  Jones 
T.  mndHh,  Com.  661. 

S.  A  conviction  is  not  necesaarv  to  disable 
ft  pspist  from  devising  laads  m  Ireland. 
&e  V.  OtifiM,  9  Stra.  1096. 

7.  A  deinse  of  a  term  in  trust  for  a  papist 
M  void.  Winter  v.  Birmingham,  9  Mod. 
146,147.  ^ 

8.  A  devise  to  a  papist  could  not  be  made 
Mn  the  statute  18.  G.  3. 1  Saund.  979  6. 

PARCENER. 

[See  oitfe,  tit.  Jourr-TENAMT,  p.  894.] 
PARDON.* 

1  *1014  ]       I.  In    WHOM    TBI     FOWBE    OF 

rAEDONmo  assiDcs,  p.  1014. 
11*  Wbat  mat  mk  FAanotOED,  p.  1014. 
^  What  caioiot  be  paeoonbd,  p.  1014. 
1V«  RxspBcniia  the  ioem  of  a  PAanoN; 

WHETHEE  IT  SBOOLD  BE  OENSEAL.,  OB 
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I.  In  WHOM    THE    FOWEB    OF    FABDONINO    Bl- 

BIDBS. 

1.  The  power  of  pardoning  all  ofiences  Is 
an  inseparable  incident  to  the  crown  and  its 
royal  power.    Rex  v.  Parwna,  1  Show.  984. 

9.  If  the  king  grant  away  his  fines,  that 
does  not  extinguish  his  power  of  pardoning, 
for  that  is  inseparably  annexed  to  him.  ISt 
Mod.  119.    1  Ld.  Raym.  914 

II.  What  mat  be  fabdoned. 

1.  The  king  at  common  law  had  power  to 
pardon  all  offences ;  and  if  murder  be  named, 
there  needs  non  oUtante;  but  by  Will,  db 
Mary,  c  2.,  no  dispensation  by  non  oftitente 
shall  be  allowed.  £Ux  v.  PartonM,  1  Show. 
984.  lb.  983  no(u. 

9.  The  king  may  pardon  'the  burning  of 
the  hand  in  an  appeal,  and  this  dischargee 
the  imprisonment.  Shugborougk  v.  Biggint, 
5  Co.  50  a.  Ma  571.  Cro.  Eliz.  639.  6&.  & 
C.  i8^r2e  v.  WUiwrn,  Hob.  993.  Smith  v. 
^otoen,  11  Mod.  954.  Conim,  T.  Raym.  370. 
/2Mv£e2ier,  Mo.571. 

3.  Forestalling  the  market,  engrossing,  or 
the  like,  may  be  pardoned  like  other  offences, 
so  as  the  persons  shall  not  be  impleaded 
otherwise  than  by  the  persons  who  have  re- 
ceived particular  damage  which  the  king 
cannot  remit.    Thomas  v.  Sorrel,  Vaugh.  333. 

4.  The  king  may  pardon  a  transient  nui- 
sance^ but  a  continued  nuisance  cannot  be 
pardoned  so  as  to  acquit  the  nuisance- 
maker  for  committing  it,  but  the  fine  or 
punishment  imposed  for  the  doing  thereof 
may  be  pardoned.  Thomae  v.  Sorrel,  Vaugh. 

5.  All  proceedings  in  the  ecclesiastical 
court  ex  qfieio  are  far  the  king,  and  there- 
fore the  king  may  pardon  them.  Cook  v. 
OiU,  5  Co.  51  a. 

6.  He  may  pardon  a  suit  there,  even  after 
sentence.    Hob.  82* 

7.  Suits  in  the  ecclesiastical  court  pro 
salute  antfius,  or  for  reformation  of  manners 
between  party  and  party,  may  be  pardoned 
by  the  king,  but  not  suits  where  the  plaintiff 
has  an  interest  and  property  in  the  thing  in 
demand.    Cooke  v.  Hail,  5  Co.  51  a. 

II r.  What  cannot  be  fabdoned. 

1.  Although  the  suit  be  fbr  the  king,  yet 
when  sentence  is  given  and  the  costs  taxed,  the 
king  cannot  pardon  them,  notwithstanding  an 
appeal  firom  the  sentence.  Cool;  v.  HaU,  5 
Co.  51  a. 

9.  Although  in  an  action  popular  the  king 
shall  have  Uie  suit  solely  in  his  own  name, 
yet  he  cannot  by  his  pardon  discharge  the 
offender.    Case  of  Pardons,  19  Co.  30. 

3.  If  one  be  bound  to  the  king  in  a  recog- 
nixance  to  keep  the  peace,  the  king  cannot, 
before  the  peace  is  broken,  pardon  or  release 
the  recognizance.    Id.  ibid. 
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iV.  RcflPICTUrO  TRX  FOftM  OF  A  FAKDON 
WHETHER  XT  SRODLD  BX  GKNKRAL  OR 
BFECIAL. 

I.  For  felony,  a  pardon  by  implication  will 
soffice,  bat  not  for  treason,  for  there  most  be 
express  words.  Sir  W.  Rawleigh^i  case,  2 
Ro.  50. 

3.  The  king  has  power  to  pardon  murder 
by  general  words.  Rex  v.  Coneys  3  Mod.  37. 
3  Show.  334.  Stein.  157.  Sed  vide  Rexv. 
PartoM,  Salk.  499. 

3.*  A  pardon  of  murder  by  the 
[  *1015  ]  words /e^nicam  intefectionem  was 
allowed.  Rex  v.  Daviee^  Comb.  39. 
Mo.  753. 

4.  A  pardon  of  killing  and  ftlony,  Slc,  is 
no  pardon  of  murder.  Rex  v.  Howard^  T. 
Raym.  13. 

5.  A  pardon  of  manslaughter  does  not  ex- 
tend to  murder.    Anon,  J.  Kely.  34. 

6.  A  pardon  for  felony  with  a  clause  for 
transportation  was  allowed,  ilium.  Comb.  16. 

7.  A  pardon  is  good  without  recital  of  the 
indictment,  if  supplied  by  other  words.  Clerk's 
ease,  T.  Jones,  56.  1  Sid.  311.  Contra,  Reg. 
V.  Foxwarihy,  Holt,  531.     1  Sid.  366. 

8.  But  a  pardon  by  patent  of  all  robberies, 
where  there  is  a  conyietion  by  verdict  of  a 
robbery  in  particular,  is  not  good.  Rexv, 
Maddoeke,  1  Sid.  430. 

9.  A  pardon  was  held  Toid,  because  no 
mention  was  made  that  the  party  had  ab- 
jured.   Anon,  J.  Kely.  38. 

10.  By  the  statute  13  Rich.  3.  the  king 
eonld  not  pardon  by  general  words ;  the  16 
Rich.  3.  repealed  part  of  the  13th  as  a  grier- 
ance  to  the  people.  Rex  v.  ParoonM,  1  Show. 
383.    Salk.  499.  S.  C. 

II.  A  pardon  ofall  offences,  except  ofibnoes 
in  collecting  of  the  king*8  revenue,  mpans  of 
the  stated  revenue,  and  not  what  arises  by 
anv  forfeiture.    3  Mod.  343. 

13.  By  a  general  pardon  of  treason,  ^c, 
and  all  that  the  king  can  pardon,  simony  is 
not  pardoned.    PkiUipo'e  case,  1  Sid.  170. 

13.  Solicitation  of  chastity  was  held  to  be 
excepted  out  of  an  act  of  pardon  under  the 
words  **adultery  and  other  enormous  crimes." 
Oswald  v.  Sir  if,  Everard,  1  Ld.  Raym.  637. 

14.  A  suit  commenced  for  dilapidation, 
which  is  to  have  satisfaction  for  damages 
sustained,  is  not  pardoned  by  these  general 
words,  vix,  ^'offences,  contempts,  and  penal- 
ties."   Pool  V.  Trumbal,  3  Mod.  56. 

V.  Of  conditional  pardons. 

^  Pardon  of  murder  on  condition ;  the  con- 
dition must  be  performed,  and  the  court  will 
not  sufibr  a  third  person  to  prevent  it  Reg, 
V.  FoxwoHky,  Holt,  531. 

VI.  Rklativb  to  thk  ambnomxnt  of  a 

pardon. 

A  pardon  of  murder  may  be  amended  by 
inserting  the  word  *^  attineturas,"  Reg,  v. 
Pbxworthy,  7  Mod.  153. 


VII.  Effbct  or  A  pardon. 

I.  Where  a  crime  is  pardoned,  all  the  con- 
sequences thereof  are  discharged.  Rex  ▼• 
Groenvelt,  13  Mod.  119. 

3.  A  pardon  frees  a  roan  from  the  punish- 
ment due  for  a  thing  unlawfully  done.  7^ 
mas  V.  Sorrelt,  Vaugh.  333.  HaU  v.  Vaugkan^ 
5  Co.  49  a. 

3.  The  king*s  pardon  restores  a  person  to 
his  credit  and  competency,  who  is  convicted 
or  has  judgment  against  him  for  a  crime 
which  makes  him  incapable  of  being  a  wit- 
ness. Rex  V.  Crosby,  Skin.  578,  579.  5  Mod. 
16.  S.  C. 

4.  A  pardon  of  judgments  and  executions 
pardons  a  judgment  come  to  the  king  by  as- 
signment  Tombes  v.  BihringUm,  1  Lev.  131. 

5.  Pardon  of  the  burning  the  hand  dis- 
charges the  punishment,  and  pardon  before 
conviction  prevents  the  forfeiture.  Fudej^a 
case,  5  Co.  109  a. 

6.  A  false  plea  being  pleaded  before  par- 
don, judgment  for  an  amercement  for  it  after 
the  par<bn  is  pardoned.    Mo.  599. 

7.  If  the  king  pardon  the  breach  of  prison, 
the  prisoner  shall  be  restored  to  his  battail, 
which  before  was  lost    Hob.  67.  83. 

8.  The  first  entry  in  trespass  being  par- 
doned, all  that  depends  upon  it  is  pardoned. 
Strickland  v.  Thorpe,  Yelv.  136. 

9.  The  king  pardons  a  recusant  convict ; 
this  tolls  the  disability.  Lord  Peire  v.  l/m- 
versiiy  of  Cambridge,  3  Lev.  333. 

10.  A  suit  by  a  successor  against  the  ex- 
ecutor for  dilapidations,  is  not  nardoned  by 
the  general  pardon ;  otherwise  of  suits  ex  of- 
ficio  against  the  dilapidator.  ibien.  3  Vent. 
316. 

II.  A  pardon  does  not  discharge  ofibnoes 
against  the  statutes  of  a  college.  Bendey  v. 
Bishop  of  Ely,  3  Stra.  913. 

13.  A  pardon  cannot  restore  the  blood  to 
its  former  purity.  WalnngkmmU  oue,  Plow. 
55a    Co.  Lit.  391b. 

13.*  An  act  of  grace  does  not 
discharge  penalties  in  which  the  [  *1016  ] 
crown  has  no  interest.    HnoA  r. 
James,  Stra.  1373. 

14.  If  the  principal  be  attainted  of  burgls. 
ry,  the  accessary  mast  answer,  though  the 
principal  be  pardoned.  Johnson^s  case,  T. 
Raym.  477. 

15.  Though  the  fine  for  a  nuisance  is  par- 
doned by  general  pardon,  yet  the  abatement 
is  not  excused.    RexY,  Wtleex,  3  Salk.  458L 

16.  If  a  man  ought  to  repair  a  bridge,  and 
the  bridge  is  in  decay,  if  the  king  pardon  it, 
still  the  ofibnoe  remains,  but  the  pardon  may 
discharge  the  fine  for  the  time  past;  the  same 
law  in  case  of  depopulation.  Case  of  Partlonc, 
13  Co.  3  a. 

17.  If  the  king  pardons  the  usury,  yet  the 
bond  is  void.  Win^eombe  v.  Bishop  if  Wiiu 
Chester,  Hob.  168. 

18.  If  the  king  pardon  simonjr,  yet  the 
presentation  remains  void;  the  simonist  is 
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dspriraUe  by  the  orduuir^,  for  the  pardon 
does  not  enaUe  him  to  retain  it,  tsd  a  pardon 
will  not  divest  the  kin^  of  an  interest  accru- 
ing to  him  bj  the  offence  pardoned  ;  if  the 
pttiui  of  a  charch  be  guilty  of  simony,  and 
tlie  king  presents,  his  presentee  shall  not  be 
removed  on  the  simony  being  pardoned  afler 
the  presentation.  Rex  v.  7V»rptZ,  2  Mod.  52. 
SrnUh  T.  Shellmm^  Cra  Eliz.  686.    Hob.  167. 

19.  To  arrest  a  ielon  after  pardon  is  not 
penal,  because  it  is  an  act  of  justice.  Hob. 
67.83. 

20.  A  &ct  pardoned  by  the  act  of  grace 
may  be  a  ground  for  articles  of  the  peace. 
jRex  V.  Monday,  Stra.  473. 

31.  A  convict  may  be  charged  with  a  civil 
action,  if  it  will  not  frustrate  the  effect  of  a 
pardon.    Rex  v.  Foxworthy,  7  Mod.  153. 

32.  By  a  mere  pardon  of^e  crime  and  *'all 
fcrfeitures,**  the  thin^  forfeited,  being  an  in- 
terest  vested  in  the  king,  is  not  restored,  and 
there  moat  be  special  words  of  restitution. 
TWsiet  V.  AAcrinWofi,  1  Saond.  362, 363.  1 
Sid.  167.  1  Lev.  130.  3  Mod.  53.  Aex  ▼. 
Afamv,  3  Mod.  101. 

21  If  a  debt  be  due  to  a/<2o  de  m,  and  all 
ftrieitnrae  and  sums  of  money  are  afterwards 
pardoned  and  released  by  an  act  of  parlia- 
ment, the  debt  is  released  and  pardoned  to 
tbs  debtor,  and  not  revested  in  the  adminis- 
trator  of  the /els  tfe  m,  unless  there  are  in  the 
act  special  words  of  restitution.  Toomu  v. 
EihenmgUm,  I  Saund.  362,  363. 

31  Alt  when  nothing  vests  before  office 
fiond,  a  pardon  before  we  inquisition  extin- 
guishes all  forfeitures.    3  Mod.  54 

21  A  general  pardon  will  not  stay  a  suit 
in  the  ooort  Christian  ad  inttantiam  parti*  ; 
otherwise,  ifsoed  there  ex  oActoi'ttdicts.  Cra 
Bii.6d4 

36^  A  pardon  stays  the  trial  on  an  indict- 
aent    Jenk- 313. 

37.  A  pardon  of  all  contempts,  &.&,  dis- 
cbv^is  a  person  from  excommunication  and 
inpruoament.  7VoUop*f  case,  8  Co.  68  a. 
W.  io.  337.  2  Ld.  Raym.  8ia  Cro.  Jac.  813. 

aa 

38.  But  not  from  the  costs.  Reg,  v.  Dr, 
ITaCfea,  W.  Jo.  237. 339.    3Ld.Raym.8ia 

39.  But  if  the  pardon  be  before  sentence, 
tbs  costs  are  pardoned,  or  if  pending  an  ap- 
ped.  HnrrU  y,  WhUe^  Palm.  413.  Cro.  Jac. 

30.  If  the  person  outlawed  dies  afler  the 
pudm,  his  executors  may  satisfy  and  have 
benefitofit    PAttton't  case,  6  Co.  79  b. 

VIIL  RCLATIYB  TO  XZCimONB  IN  ▲  PAEDON. 

1.  An  exception  in  a  pardon  ought  to  be 
taksQ  as  largely  as  the  ptfdon  itself  Hex  v. 
•Mbulel^  3  Mod.  243. 

3L  a  general  pardon  pardoned  all  felonies, 
4c:«  bat  excepted  burglary ;  held,  one  attaint- 
ed of  burglary  is  withm  the  exception.  Albr* 
nce»f  cafle,6(Co.l3b. 

X  By  an  exoeptioa  out  of  a  general  pardon 
of  an  penalties  and  forfeitnres  now  due,  or 


which  shall  or  may  become  due,  &c,  by  rea-- 
son  of  any  offence  or  misdemeanor,  &.C.,  the 
fine  to  the  queen  on  a  prosecution  for  a  riot 
is  excepted,  and  also  the  purty^s  costs,  but  the 
impriHonmeiit  and  all  the  corporal  punish- 
ment are  pardoned.  Dooming  v.  Franklin,  5 
Co.  46  b. 

4.  A  general  pardon  except  debts  due  to 
the  queen,  and  also  except  all  debts,  dec,  for- 
feited by  reason  of  outlawry,  and  whereof  any 
grant,  &c^  had  been  made  to  any  person ;  by 
these  exceptions,  a  debt  originally 
due  to  a  subject,*  as  where  the  co-  [  ^1017  ] 
nnsee  in  a  statute-staple  is  outlaw- 
ed, is  not  excepted.  WyrraV$  case,  5  Co. 
49  b. 

^5.  A  general  pardon  contained  a  proviso, 
that  it  should  not  extend  to  any  person  out. 
la  wed  upon  any  writ  of  capioj  ad  tatitfadeti- 
dum,  until  such  time  as  the  person  outlawed 
should  satisfy  or  otherwise  agree  with  the 
party:  one  outlawed  afler  judgment  at 
the  suit  of  a  party,  is  a  person  able  by  the 
pardon  as  against  the  king,  but  not  as  to  the 
party  plaintiff.    PhUUm*i  case,  6  Co.  79  b. 

6.  An  exception  was  of  all  offences,  dec 
for  which  any  suit,  d&c.  should  have  been 
commenced  before,  and  be  depending  at,  a 
certain  time  therein  mentioned  :  what  shall 
be  said  to  be  a  suit  depending  within  the 
meaning  of  this  exception,  see  LUtleion  ▼. 
Dudley,  5  Co.  47  a. 

7.  When  the  offence  itself  is  excepted,  all 
incidents  or  appendants  thereon,  as  well  cor- 
poral as  pecuniary,  are  excepted.  Dawnifut 
T.  Frankling,  5  Co.  46  b.    1  And.  131.  S.  C. 

IX.  RXLATTVE  TO  THX  ALLOWAMCX  OF  A  PAK- 
DON ;  AND  WHXN  AND  HOW  TT  SHOOLD 
BE  PLXAOXD.  • 

1.  A  pardon  may  be  allowable  in  treason 
without  a  writ  of  allowance ;  otherwise  in 
felony.    Sir  H,  Linley'8  case,  Cro.  Eliz.  814. 

3.  A  pardon  of  murder  cannot  be  pleaded 
without  a  writ  of  allowance  directed  to  the 
judges.  CooJbe*s  case,  Carth.  130.  T.Raym. 
13. 

3.  A  pardon  of  murder  may  be  allowed 
without  a  writ  of  allowance,  where  it  has 
been  before  allowed  at  the  Old  Bailey. 
Comb.  230. 

4.  A  pardon  of  murder,  reciting  the  verdict, 
may,  afler  allowance,  be  pleaded  in  bar  of 
the  judgment,  although  the  offence  be  par- 
doned by  the  express  name  of  murder,  and 
there  is  no  [mm  obstante  of  the  statute  of  13 
Rich.  2.  c.  1.  Rex  v.  Anon.,  4  Mod.  61. 

5.  A  pardon  obtained  afler  judgment  may 
be  pleaded,  for  there  can  be  no  audt/a  querela 
against  the  king.     WeW*  case,  Palm.  40. 

6.  A  pardon  cannot  in  general  be  allowed 
without  appearing  in  person.  Rex  ▼.  Sir  A. 
MUdmay,  1  Ro.  190. 

7.  A  pardon  for  a  misdemeanor  may  be 
pleaded  without  going  to  the  bar.  Rex  y. 
Hale$,  Stra.  816. 

a  A  pardon  is  to  be  allowed  notwith* 
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ftanding'  any  mistakes  or  omissions  in  it. 
Rex  ▼.  AbfTM,  1  Ro.  298. 

9.  It  is  also  to  be  allowed  though  there  be 
a  variance  between  the  pardon  and  indict- 
ment, for  it  may  be  aidsd  by  an  averment  in 
pleading  the  pardon.    Rex  t,  Trowe,  1  Ro. 

,368. 

10.  An  act  of  pardon,  though  it  may  be 
given  in  evidence  upon  the  general  issue,  is 
not  to~be  taken  notice  of  by  the  court  in  col- 
lateral cases,  unless  the  act  directs  it.  in- 
gram  v.  Foat^  1  Ld.  Raym.  709. 

11.  A  general  pardon  must  be  pleaded 
with  a  special  averment,  to  make  the  de- 
fendant within  the  act  Cuddington  v.  WU' 
kins.  Hob.  67.  81.    Carth.  132. 

12.  In  pleading  a  general  pardon  where 
some  are  excepted  generally,  a  defendant 
ought  to  aver  that  he  is  not  one  of  them. 
1  And.  251.    Mo.  619. 

13.  General  pardon  was  allowed  to  a  per- 
son outlawed  upon  a  eeufa,  where  the  plain- 
tiff was  returned  dead,  without  averring  that 
the  defendant  was  not  one  of  the  persons  ex- 
cepted.   Mo.  303. 

14.  Held,  that  a  pardon  for  murder  ought 
not  to  be  allowed  without  writ  of  allowance, 
certifying  sureties  taken  for  the  peace.  Rex 
v.  Paraone,  Salk.  499. 

15.  It  is  in  the  discretion  of  the  court  as  to 
whether  bail  or  security  shall  be  required  on 
pleading  a  pardon.  Rex  v.  Chetwynd^  2  Stra. 
1203. 

16.  A  pardon  pleaded  confesses  the  fact, 
and  is  waived  by  pleading  not  guilty  after- 
wards.   Anon.  f.  Kely.  25. 

17.  Gloves  are  duo  to  the  judges  on  al- 
lowance of  a  pardon.    Id.  ibid. 

18.  To  plead  not  guilty,  and  then  to  re- 
join with  a  general  pardon,  is  a  departure. 
Hob.  271. 


PARENT  AND  CHILD. 

1.  A  father  has  no  right  to  the  custody  of 

his  bastard  within  the  age  of  nurture.    2 

Saond.  84.  n.  [a].  Rex  v.  Soper,  5  T.  R.  278. 

2.  Sccusofhis  legitimate  child. 

[  *1018  ]  Rex  v.*  De  ManneviUe^  5  East, 

221.    2  Saund.  84.  n.  [a]. 

3.  J  S  having  a  son  and  two  daughters, 
hj  will  devised  the  custody,  &c.  of  them  to 
his  wife^s  father  and  mother,  and  died ;  the 
wife  married  a  second  husband,  and  the 
grandfather  died ;  the  grandmother  devised 
her  socage  lands  to  the  son  in  tail,  remain- 
der to  the  daughters  and  the  heirs  of  their 
two  bodies  begotten,  equally  to  be  divided, 
remainder  to  the  mother,  (the  daughter  and 
heir-apparent  of  the  testatrix,)  and  died ;  the 
son  died,  and  the  youngest  daughter,  being 
under  sixteen,  but  above  fourteen,  and  living 
with  the  second  husband,  went  by  his  con- 
sent voluntarily  to  H,  where  she  married  the 
plaintiff:  Held,  1st,  that  the  mother  had  the 
guardianship  of  her  daughter  within  th«  4 


^  5  P.  ft  M.  c  8.,  notwithstanding  her  rah- 
sequent  marriage ;  that  she  had  the  custody 
of  her  person,  though  the  daughter  volunta- 
rily left  her  several  hours  before  the  contract 
of  marriage,  and  that  the  consent  of  the  step- 
father was  immaterial.  RaUUJpe  case,  3  Co. 
37  a. 


PARISH. 
I.  What  coNsrmms  A  PAaisH,  p.  1018. 

II.   RXLATIVK  TO  THX  PEOOF  OF  THS   lOUKOA- 
KISS  OF  A  PAKISH,  p.  I0l8. 

III.  RxLATIVK  TO  THK  UNION  OF  PAEIBHKB,  p. 

1018. 

IV.  WbO  are  CONSIDDEO   as    PAEISHIONKESv 

p.  loia 

V.  Rights  of  the  paeibbionees  at  laeqs, 
p.  1019. 
VI.  Power  of  the  majoeitt  to  bind  thk 
whole  paeish,  p.  1019. 


I.  What  coNmrnrrEs  a  paeish. 

1.  A  parishjnima/acte  intends  a  vill;  and  so 
if  a  piece  be  named  generally.  Brndd  r. 
Morton^  Salk.  501.    Hob.  6.  S.  P. 

2.  A  parish  is  an  ecclesiastical  divisioii,  it 
is  constituted  by  ecclesiastical  power,  and 
may  be  altered  by  the  king  and  ordinary  of 
the  place,  but  a  vill  is  a  civil  division.  A4» 
diBon  T.  Otway,  2  Mod.  237. 

3.  A  parish  is  under  the  snperintendancy 
of  the  parson ;  a  vill  is  under  the  care  of  the 
constable.    2  Mod.  237. 

4.  A  chapel  of  ease  is  part  of  the  parish, 
and  de  eommunijure  liable  to  reparations  of 
the  parish  church.  Parith  qfAtton  y.  Cs*- 
tle  Birmidge  Chapel,  Hob.  67. 

5.  A  chapePs  having  sacramentala  onlj 
will  not  make  it  independent  of  the  pariso. 
Anon.  12  Mod.  504 

6.  A  parish  in  reputation,  if  it  have  choreh- 
wardens  and  overseers  of  the  poor,  is  within 
statute  43  Elis.,  though  in  truth  it  be  no  pa- 
rish. Between  InhabUanU  of  ike  F&re&t  of 
Dean  and  the  Parish  oflAnion,  HoU.  575. 

II.  Relative  to  the  peoof  of  the  bodnda.- 

EIES  OF  A  PAEISH. 

The  parson  is  not  a  competent  witness  to 
prove  the  parish  boundaries.    7  Mod.  63. 
III.  Relative  to  the  union  of  paeishxb. 

1.  The  union  of  parishes  is  by  statute, 
and  not  at  common  law.  Vide  stat.  ftt  Car. 
2c.ll,&c.    I  Salk.  165. 

2.  Though  by  an  union  both  parishes  are 
made  one,  yet,  as  to  taxes  and  repaifa,  they 
are  still  several.    3  Salk.  382. 

3.  The  parish  of  St  Mary  being  nnited  to 
the  parish  of  St  Swithin  by  act  of  parlia- 
ment, and  the  church  of  St  Swithin  remain- 
ing the  only  parish  church,  a  parish  rate 
shall  charge  the  inhabitants  of  the  parish  of 
St  Mary  to  contribute  to  the  repair  of  the 
church  of  St.  Swithin.  Paritk  ef  Sl  Smitkin 
y.  St.  Mary  Bothaw,  Skin.  58a  616. 
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L  If  two  parish  churehw  are  united,  the 

reparmtioiif  ■hall  be  eeYeral  at  before.  Parish 

tf  Adorn  ▼.  CmttU'Birmidge  Chapel^  Hob.  67. 

IV.  Who  Aaa  coNsuMcaxD  as  fabishionxbs. 

The  occupier  of  land*,  though  living  out 

of  the  parish,  is,  in  judgment  of* 

[  *1019  ]  law,  a  parishioner  and  inbabi- 

tanti  and  may  come  to  tho  assem- 

bliei  of  the  parishioners.    Jeffrey  v.  Keneh" 

Ify,  5  Co.  66  b. 

V.  Rkmits  op  thk  rAaisHioimfl  at  largk. 

1.  Parishioners,  as  well  as  the  particular 
persons  appointed,  maj  appeal  against  an 
appointment  of  oYersaers.  Rex  v.  Forrett^ 
11  Mod.  260. 

2L  Parishioners  have  a  right  to  inspect  the 
parish  books.    Loot  ▼.  BaUly^  11  Mod.  134. 

VL  PowKB  or  THE  MAJoarry  to  bind  tbx 

WBOLB  FAaiSH. 

1.  A  parish  may  tax  themselyes  to  carry 
OB  a  soit  for  the  good  of  the  parish,  but  in 
mch  rate,  the  majority  will  not  bind  the 
rest,  as  in  ease  of  other  rates.  Rex  r.  £ver. 
md,  12  Mod.  440. 

2.  The  majority  of  parishioners  at  a  ves- 
try  nay  bind  the  whole  parish,  as  to  remo- 
viog  the  oommnniou  table.  JVeisioii  ▼.  Bawl' 
d^7Mod.7a 

PARISH-CLERK. 

1.  The  office  of  parish-clerk  is  merely 
temporal ;  and  where  by  custom  he  is  elected 
by  the  parishioners,  if  the  parson  proceed 
in  the  ecclesiastical  court  to  deprive  him,  a 
prohibition  will  be  granted.  13  Co.  70.  6 
Mod.  253.  7  Mod.  254.  1  Mod.  168  notis, 
&  P.  Contrm^  Tbvmiend  y.  Thrope^  Stra. 
776. 

5.  He  cannot  sue  in  the  spiritual  court 
for  his  feesu  1  Mod.  168  noiis.  6  Mod.  253. 
Httf  y.  Esan$,  Stra.  1108. 

3.  A  parish-clerk  has  a  freehold  in  his  of. 
See.    PHu  y.  Etant,  7  Mod.  254. 

4.  He  is  not  removable  without  cause. 
Rex  v.  Won,  11  Mod.  261. 

5L  A  mandamiu  was  granted  to  restore  a 
pansb-derk  who  bad  bsen  elected  by  the 
parkhiooers,  and  displaced  by  the  parson. 
£U  V.  fFalkinmm.  11  Mod.  221. 

6.  A  parish-clerk  may  execute  the  office 
without  license  of  the  ordinary.    Peak  y. 

'       942. 


7.  He  may  make  a  deputy,  &c  without 
liowise.   &■!».  Id.  ibid. 

PARISH-BOOKS. 

Parish-books  are  of  a  public  nature,  and 
eondnsiye  evidence  as  to  the  matter  of 
which  they  are  the  proper  registers.  Slainer 
▼•  Anstlwic/b,  11  Mod.  134.  n. 

PARLIAMENT. 

I*  HXLATIVX    TO  TBX    BUOTIOlf  OF  MXM- 
p.  1019. 


II. 

in. 

IV. 

V. 

VI. 

VII. 

vni. 

IX. 
X. 


RXLATIVB  TO  TBS  KUOIBIUTY  Of  MEM- 

Bsas  TO  Slavs,  p.  1020. 
Rcsricnifo  thc  bissionb  or  paeua- 
MElfT,  p.  1020. 

Or  TBI  DXSSOLOnoll  AHD  PBOaOQATlOlC, 

p.  1020. 

RxLATiyE    TO  THE    POWEE    AND  JUEIS- 
DICTION  OF  PAELIAMEMT,  p.  1020. 

Of  the  usages  and  paiyiLBOES  or  pae- 

LIAMENT,  p.  1020. 

Relative  to  the  peivileoes  of  the 

PAETldULAa  MEMBBES  AND  THEOt  SEE- 

vants,  p.  1021. 

RbBPECTINO     OEDEE0    OF    PAEUAMBNT, 

ftc.  p.  1022. 

Of    OOMMITMBNTS     BT    PAELIAIIBNT,    p. 

1022. 

EeEOE  »  PAELUMBNT,  p.  1032. 


L  Relative  to  the  election  of  memiees. 

1.  A  prant  to  choose  members  of  parlia- 
ment can  only  be  to  a  corporation.  j^Bkby 
v.  White,  2  Ld.  Raym.  951. 

2.  The  electors  may  agree  to  choose  one 
member  first,  and  then  another.  HaUt  y. 
Owen,  2  Ld.  Raym.  907. 

3.  The  check-polls,  as  well  as  the  origi* 
nal  book,  must  be  lodged  with  the  clerk  of 
the  peace.    Rex  v.  DavtM,  Stra.  1048. 

II.*  Relative  to  the  ELioiBiLmr 

OF  MEMBsas  to  seeve.     [  *1000  ] 

1.  An  outlaw  ought  not  to  be  a 
member.    Anon,  1  And.  293.  pi.  901. 

2.  A  clergyman  cannot  be  of  the  housa 
of  commons,  nor  a  layman  of  a  convoca- 
tion.   Bird  V.  Smith,  Mo.  7B1. 

3.  If  a  sheriff  be  returned  a  member  of 
parliament,  he  ought  to  serve,  notwithstand- 
ing the  clause  in  the  writ.  Abrrit  v.  Mns- 
dt/.  Comb.  432. 

4.  The  queen's  solicitor  was  first  com- 
manded by  writ  to  attend  in  the  upper 
house,  and  then  was  elected  a  burgess  of 
the  lower  house ;  still  he  shall  serve  in  the 
upper:  otherwise,  if  be  be  first  elected  a 
burgess  of  the  lower  bouse.  EgertotCe  case. 
Mo.  551. 

III.  RBBPECnNa  THE  SESSIONS  OF  PAELIAMENT, 

1.  Every  session  is  a  new  parliament. 
Priiehard^t  case,  T.  Raym.  120. 

2.  |t  is  not  a  session  of  parliament  anleas 
the  royal  assent  be  given  to  a  bill,  jifun,  1 
Ro.  29.  pi.  1. 

IV.  Of    THE    DISSOLUTION  AND  PEOEOGATION. 

1.  Prorogations  first  boFan  in  the  time  of 
Edward  4th.  Birt  v.  RoikweU^  1  Ld.  Raym. 
210. 

2.  All  their  orders  are  determined  by  a 
prorogation.    PrUehard*t  case,  1  Lev.  165. 

3.  On  an  adjournment  of  a  parliament, 
the  session  continues ;  but  after  a  proroga- 
tion, all  must  begin  de  novo,    2  Mod.  242. 

4.  In  general,  an  adjournment  is  made  by 
the  house  of  lords  or  the  house  of  commona 
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themseWes;  but  the  chancellor  has  adjouraed 
the  house  of  peers  ex  tnandaio  dpmini  regis; 
and  queen  Elizabeth  adjourned  the  house  of 
oommoos  by  commission  under  the  great 
■eal.    3 -Mod.  242. 

5.  The  dissolution  of  a  parliament  does 
not  alter  the  state  of  the  impeachments 
brought  up  by  the  commons  in  a  preceding 
parliament.  Li,  SiqffbnTa  case,  T.  Rajm. 
384. 
V.  Rbultits  to  the  powia  and  jomismo- 

TION  OF  PAaUAMBNT. 

1.  The  house  of  peers  has  a  double  au- 
thority, but  no  original  jurisdiction.  Rex  v. 
JTnoUvs,  Salk.  510. 

2.  The  authority  of  the  house  of  com- 
mons it  circumscribed  by  law.  Reg,  v.  Paty^ 
S  Salk.  504. 

3.  In  regard  to  all  eivil  acceptations,  an 
act  of  parliament  can  do  any  thing.  Crow 
V.  Ramseys  T.  Jonee,  13. 

4.  They  cannot  deprive  of  peerage,  and 
their  judgment  must  be  formal,  fee.  Rex  t. 
KwMffi,  S  Salk.  510, 511. 

5.  The  judicial  power  of  parliament  is  in 
the  peers ;  but  the  judgment  is  virtually  the 
king's.    8.  C.  Salk.  510. 

6.  The  court  of  parliament  hae  not  only 
power  to  reverse  or  affirm,  but  it  may  give 
a  new  judgment.  PhUipt  v.  Bury^  4  Mod. 
125.  127. 

Vl.  Or  TBK  USAOBS  AND   PaiVlLNKB  OF  PAa- 

UAMBNT. 

1.  The  ancient  usage  of  parliament  and 
the  law  of  parliament  are  the  same  thing. 
Benyon  v.  Evelyn^  Orl.  Bridg.  334. 

S.  Liberty  of  speech  (not  reporting  nor 
questioning  out  of  parliament  what  is  said 
in  parliament)  is  of  the  essence  of  the  par- 
liament.   Orl.  Bridg.  334. 

3.  The  parliament  is  a  court  of  the  great- 
eet  honour  and  justice,  of  which  none  can 
imagine  any  thmg  dishonourable.  Plow. 
398. 

4.  In  ancient  times,  all  the  parliament  sat 
together ;  but  afterwards  they  separated  by 
desire  of  the  commons ;  but  still  they  make 
now  only  one  bouse.  Ood§ol  y.  Heydon^  1 
Ro.  18. 

5.  Seditipua  acts  and  conspiraciei  plotted 
in  parliament  may  be  punished  out  of  par- 
liament in  the  King's  Bench.  Rex  v.  Eliol^ 
Cro.  Car.  181, 183.  209, 210. 

6.  It  does  not  belong  to  the  judges  to 
judge  of  any  law,  custom,  or  privilege  of 
parliament,  where  the  questions  arise  within 
the  parliament.  Benyon  v.  Evelyn^  Orl. 
Bridg.  329. 

7.  But  where  a  question  upon  the  privi- 
leges of  parliament  arises  upon  an  action  at 
common  law  out  of  parliament,  nothing  has 
been  more  frequent  than  for  the  judges  to 
deliver  their  opinions  concerning  it.  Benyon 
V.  Evdyn^  Orl.  Bridg.  330.  Rex  v.  JTno^x, 
1  Ld.  Raym.  18. 


8.  The  king's  eoarts  may  judge 

of  parliamentary*  matters  inci-  [  *\OXi  ] 
dentally.    Prideaux  v.  Morrity  2 
Salk.  503. 

9.  The  courts  at  Westminster  take  judi- 
cial notice  of  the  order  of  the  proceedings  of 
parliament,  and  of  their  committees.  Lake 
V.  King^  1  Saund.  133.    lb.  131  a.  n.  (1). 

10.  They  are  bound  ex  ofieia  to  take  no- 
tice of  the  commencement,  prorogation,  and 
end  of  every  parliament.  Rex  v.  WUde,  1 
Lev.  296. 

11.  The  house  of  lords  andhouee  of  com- 
mons can  alone  determine  and  decide  upon 
their  own  privileges,  orders,  and  customs. 
13  Co.  63. 

VII.     RXLATIVB  TO  TBB  FRIVILniXS  OF    THE 
rABTICULAR  MEMBXaS  AND  THBU  SBRVANTS. 

L  It  is  a  breach  of  privilege  to  dietrain  a 
horse  or  goods  of  a  member  of  parliament, 
which  he  has  with  him  for  his  use  whilst  he 
attends  by  command.  Beimyon  v.  £Ml{ym 
Ori.  Bridg.  350. 

3.  This  extends  not  to  prevent  a  distrass 
for  rent  or  other  duty  in  the  county.  Bsfi- 
yon  V.  JSee/yn,  OrL  Bridg.  358. 

3.  Filing  and  continuing  an  original  dor^ 
ing  a  session  afainst  a  member  of  parliament 
u  no  breach  of  privilege.  Skin.  537.  1  Ld. 
Raym.  1&    Reg.  v.  Poly,  Salk.  504. 

4.  By  13  &  13  W.  c  a,  the  Common  Pleas 
may  hold  plea  by  bill  against  a  member  of 
parliament  Daweon  v.  Burridge^  3  Ld. 
Raym.  1442.    2  Stra.  734 

5.  So,  if  a  member  of  parliament  sues  any 
one  at  law,  he  may  be  sued  by  such  person 
in  equity  for  a  discovery,  4:c.,  without  breach 
of  privilege.    Anon,  12  Mod.  343. 

6.  A  member  of  the  lords'  house  or  house 
of  commons  cannot  be  arrested  at  the  suit 
of  the  party  upon  mesne  process  whilst  par- 
liament is  sitting.  Benyon  v.  Evdyn^  OrL 
Bridg.  335.  1  Dy.  59.  pi.  17.  S.  P.  Case  of 
MutcovUe  Ambaeeadw^t  10  Mod.  4. 

7.  But  after  the  session  he  may  be  taken 
again ;  and  although  he  were  not  privileged, 
the  sheriff  is  not  liable  for  an  escape  in  giv- 
ing him  his  liberty  upon  tJie  writ  of  privi- 
lege directed  to  him  for  that  purpose.  1  Dy . 
59.  pi.  17. 

8.  The  privilege  from  arrest  continues  to 
those  who  have  been  members  of  the  hooeo 
of  commons  for  a  reatonable  time  alter  a  dis- 
solution of  parliament.  Barnard  v«  CoL 
Mordauni,  Keny.  125. 

9.  And  therefore  he  cannot  be  arrested 
within  two  days  after  dissolution  of  parlia- 
ment ;  for  members  of  parliament  after  its 
dissolution  have  privilege  redeundo.  HMkty 
V.  Pitt,  C.  T.  Hardw.  28.  7  Mod.  885.  Fort. 
160.    8  Stra.  985.  S.  C. 

10.  If  one  condemned  in  debt  or  traspees 
is  afterwards  elected  a  burgess  of  parlia- 
ment, he  shall  not  have  his  privilege.  Mo. 
57. 

11.  One  being  chosen  burgess  of  parlia- 
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nmV  vidlM.Yiii^  a  trial  at  btr  to  be  had 
btfore  Um  aittin|;  of  the  parliament,  mored 
to  havo  his  priTile^  allowed;  but  it  wte 
deoied,  beeatise  the  parllvnent  was  not  f it- 
tiof  ,  nor  to  sit  till  after  the  trial.  Sir  R. 
7\mpU*9  ease,  T.  Raym.  12. 

13.  The  speaker  of  the  house  of  oonimons 
was  arrested  after  a  prorogation,  and  held 
not  to  be  entitled  to  his  privilege  after  the 
boose  was  reassembled.    Mo.  340. 

X3.  A  Scotch  peer,  thongh  not  in  parlia- 
meot,  was  discharged  from  an  arrest  on 
motion.    Piii^M  ease,  Fort.  165. 

14.  The  privilege  of  parliament  does  not 
pioteet  a  man  in  the  case  of  a  breach  of  the 
peace ;  and  therefore  seenritj  for  the  peace 
may  be  obtained.  Rex  y.  Culpepper^  12 
Mod.  10&  Rex  v.  Earl  of  Dewnehire,  Comb. 
49.  Rex  T.  Merftde  of  Qtrmarthent  Fort 
3S9. 

15.  So,  a  member  of  parliament  is  liable 
to  a  proseeotion  if  he  pablish  his  speech, 
containing  libelloos  matter.  1  Saond.  131. 
n.[e]. 

16.  The  king's  servants,  or  the  servants 
of  peers  of  parliament,  are  privileged  fVom 
arrest    KUUgrew^o  case,  2  Show.  §4. 

17.  It  was  ordered  by  the  upper  house  of 
paifiament,  16  Car.  1.,  that  only  menial  ser- 
vants, or  such  as  attend  upon  the  person  of 
a  knight  or  bargess,  should  be  privileged 
fiora  arrest.    March,  92.  pi.  157. 

18l  An  attorney  or  steward  to  a  peer  has 

no  privilege  of  parliament  Wiek' 

I  *10O  J  Asm*  V.  Hobarl,  C.  T.  Hardw. 

348.  Stra.  1065. 

19.  A  writ  of  privilege  was  the  ancient 

wiiv  to  get  a  discharge.    Pt/r's  case.  Fort 

90.  Bat  now,  if  a  member  be  arrested 
either  daring  the  session,  or  within  a  rea- 
sonable time  after  its  prorogation,  he  may 
be  discharged  on  motion,  without  filing 
common  bail.  HoUidajf  v.  Pt/t,  7  Mod.  225. 
S  Btia.  985.  &  C.  C.  T.  Hardw.  2&  37.  Fort 
160. 

2L  But  that  is  no  discharge  to  the  suit 
FUft  ease.  Fort.  164. 

23.  As  to  granting  a  writ  of  privilege  out 
of  Chancery  for  the  discharge  of  a  member 
of  pailiameat  arrested  redieimdo,see  Holiday 
V.  Pin,  C.  T.  Hardw.  37. 

23.  The  eoort  of  B.  R.  cannot  compel  a 
— mbu  to  waive  it  by  putting  difficulties 
nponbim.    Holt,  264. 

24  Privilege  of  parliament  cannot  be  had 
•fter  imparUnoe.  Barnes  v.  Ld.  fVard,  1 
Sid.  29. 

35.  Bail  may  surrender  a  peer  of  parlta- 
aent  in  court,  though  the  party  come  in  of 
himoelf ;  but  as  the  recognisance  was  not  in 
K.  B.,  the  court  said  it  could  not  be  done, 
but  that  the  bail  might  put  him  into  custody 
ta  the  interim.    Pt//*s  case.  Fort  359. 

VlU.    RESFWrUW  OEDIRS  or  rAaUAMKNT. 

An  order  of  the  house  of  peers  that  one 


has  no  right  to  an  earldom,  shall  not  con- 
clude bim,  for  it  is  no  judgment  Rex  v. 
KnoUyt^  Comb.  273.    1  Ld.  iUym.  15. 

IX.  Or  ooMinTMDrrs  bt  PAaLUMiarr. 

1.  The  house  of  lords  or  the  house  of 
commons  may  commit  for  a  contempt  during 
the  sitting  of  parliament  LordShtrfle»burjf*$ 
case,  1  Mod.  144 

2.  On  commitments  by  the  house  of  com- 
mons for  privilege,  no  court  can  doliver  on 
a  habeae  eorput,  Reg,  v.  Paijf^  Salk.  503.  and 
note. 

3.  A  peer  of  the  realm,  committed  by  the 
house  of  lords  on  an  impeachment  carried 
up  against  bim  by  the  commons,  may,  on 
the  session  being  prorogued,  or  the  parlia- 
ment dissolved,  be  bailed  by  the  court  of 
Kling^B  Bench,  to  appear  at  the  bar  of  the 
house  of  lords  on  the  firat  day  of  the  ensu- 
ing session  or  meeting  of  parliament.  Rex 
V.  Earl  o/Danby^  2  Show.  336. 

4  One  taken  by  order  of  pariiament  after 
the  prorogation  may  be  discharged  by  habeae 
eorput.  Priichard's  case,  T.  Raym.  120.  1 
Sid.  245. 

5.  If  proceedings  are  pending  on  an  im- 
peachment, and  then  the  parliament  is  dis- 
solved, it  may  be  proceeded  with  in  another 
parliament  Peten  v.  Benntng,  12  Mod.  605. 

6.  One  committed  by  the  house  of  peers 
shall  not  be  admitted'  to  bail  notwithstand- 
ing a  dissolution,  for  a  commitment  is  not 
made  void  either  by  a  prorogation  or  disso- 
lution. Ettrl  of  SaUehury*t  case,  Carth.  132, 
Ld.  Slafford*e  case,  T.  Raym.  381. 

X.  Error  in  pARLiAKurr. 

1.  In  all  cases  of  appeals  and  writs  of 
error  in  parliament,  they  continue  and  are 
to  be  proceeded  on  inetatu  wo  as  they  stood 
at  the  dissolution  of  the  last  parliament, 
without  beginning  de  now.  Ld.  Stafford*9 
case,  T.  Raym.  383.  12  Mod.  605.  Conira^ 
Carth.  237.    Cro.  Jac.  341. 

2.  Upon  a  long  prorogation  of  parliament, 
writs  of  error  in  parliament  are  no  tupertc 
deae,    Ld.  Danby*s  case.  Skin.  163. 

3.  If  a  term  only  intervene  between  a  pro- 
rogation, execution  may  be  had.  Semb,  12 
Mod.  605. 

4.  The  King's  Bench  may  proceed  to  exe- 
cution without  a  remittitur.  Howard  v.  Bett^ 
Carth.  237.    Cro.  Jao.  341. 

5.  Upon  a  writ  of  error  returnable  in  par- 
liament, the  transcript  of  the  record  only  is 
removed.    4  Mod.  125. 

6.  If  judgment  be  given  in  B.  R.,  and  re- 
versed by  writ  of  error  in  parliament,  the 
new  judgment  must  be  given  there.  PfUUipe 
V.  Bury,  Carth.  180, 181.  319, 320. 

7.  Judgment  given  in  parliament  may  be 
executed  by  the  lord  chancellor.  Pritehard*e 
case,  T.  Raym.  120. 

PAROL  DEMURRER. 

1.  The  parol  shall  not  demur  for  nonage, 
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PARSON. 


unlew  the  tenant  be  in  by  deicent    Waller 
V.  Lambe^  1  And.  21. 

2.*  When  nona^  would  take 
[  "lOSia  ]  away  the  title  of  the  plaintiff,  then 
aee  le  not  grantable.    Harhert  v. 
^ifinton,  1  Ro.  251. 

3.  In  error, to  reverse  a  fine,  if  defendant 
be  terre-tenant  in  by  descent,  he  ihali  have 
his  age.    Herhret  v.  Bingham^  Moore,  847. 

4.  Where  the  heir  is  within  age  and  terre- 
tenant,  the  parol  ought  to  demur.  Harbert  t. 
Binnitm,  1  Ro.  251. 

[See  aUo  anU^  tit.  Infant,  dir.  XIX.  Vol.  I. 

p.  794] 


PARSON. 

I.  WbaT  U  NKCSSSAftT  TO  COMPLRS  A  PAR- 
SON, p.  1023. 
II.  Rbbpkctino  xzcbanobb  made  between 

TWO  rARSONS,  p.  1023. 

III.  When  parson  and  vicae  aee  both  in- 

STITOTED,  p.  1023. 
IV.  RSLATITS  to  the  POWER  WBXCB  A  PAR- 
SON POSSESSES,  p.  1023. 
y.  ReMEDT  for  not  PERffORMINa  HIS  DUTY, 

p.  1023. 
VI.  How  a  parson  avoids  his  benetices,  p. 

1023. 
VII.  Rbbpectino  non-residence,   and  rrs 

OONSBdUENCES,  p.  1034. 

VIII.  Relative  ix>  leases  made  bt  parsons, 
&c.p.  1024. 

I.  What  is  necessary  to  complete  a  par- 
son. 
Presentation,  admission,  institution,  and 
induction,  are  requisite  to  complete  r  par- 
son.   Biehop  of  St,  Davi^e  v.  J^iey,  1  Salk. 
137. 
II.  Respecting  exchanges  made  between 

TWO  PARSONS. 

On  an  exchange  by  two  parsons,  if  one  be 
instituted  and  inducted,  and  the  other  die 
before  induction,  it  is  void.  Cremieers  case, 
3  Co.  69  b. 

III.  When  parson  and  vicar  are  both  in- 

STITUTED. 

Where  parson  and  vicar  are  both  instituted 
to  the  same  church,  both  can  have  the  cure. 
Clarke  v.  Pryn,  I  ^d-  ^6. 

IV.  Relative  to  the  power  which  a  parson 

POSSESSES.  * 

1.  The  freehold  of  the  church  is  in  the  par- 
son,  and  no  one  can  preach  in  it  without  the 
leave  of  the  parson  or  ordinary.  Turton  v. 
ReignoUe,  12  Mod.  433. 

2.  He  ought  ex  debito  jmlitia  to  grant 
euch  license  to  one  who  is  fit,  but  if  he  will 
not  do  it,  the  remedy  is  by  appeal,  not  man- 
damue.    Id.  ibid. 

3.  A  curate  is  removable  at  the  will  of  the 
parson.    Birek  v.  Wood,  Salk.  506. 

4  A  parson  cannot  cliarge  the  parsonage. 
Jenk.  62. 


5.  The  pareon  cannot  pPeseribeRgainit  the 
composition  of  the  vicar.    Ma  761. 
V.  Remedy  for  not  performing  his  dctt. 

1.  No  action  on  the  case  lies  against  a  par- 
eon,  bound  to  celebrate  divine  service,  &c.  in 
a  chapel  (within  a  manor)  to  the  lord  Aomtni- 
bue  tenentibue  et  tervtentibue  suts,  for  a 
breach  of  his  duty.  Wt^toiiu  v.  Jonee^  5 
Co.  72  b. 

2.  The  proper  remedy  is  to  sue  in  the  spi- 
ritual court ;  but  if  a  chapel  is  private  only 
for  the  lord  his  servants  and  his  fiunily,  with- 
in a  manor,  there  the  lord  only  can  have  an 
action  on  the  case.    Id.  ibid. 

VI.  How  A  PARSON  AVOIDS  HU  BENXFICSi. 

1.  If  a  parson  is  chosen  bishop,  his  bene- 
fices are  all  void,  and  the  king  shall  present 
Edei  V.  Bp,  of  Oxford^  Vaugh.  19, 20, 21. 

2.  But  he  may  hold  the  parsonage  of  one 
place  (as  commendatory)  by  a  nculty  or 
confirmation,  while  he  remains  bishop  of  ano- 
ther. Wilton  V.  Bp.  of  Cariieie^  Hob.  107. 
287. 

3.  Where  the  parson  does  not  read  the 
articles  according  to  the  statute,  he  stands 
deprived  ipeofaelo,  ShuU  v.  Higden,  Vaugh. 
131. 

4  Where  he  does  not  subscribe 
the  articles,*  there  he  is  not  incum-  [  *1084  ] 
bent,  although  he  keeps  in  pos- 
session.   S.  C.  Vaugh.  133. 

VII.  ResPBCTINO    NON-RESIDENCE,    AND    RB 

CONSBaUBNCBS. 

1.  On  the  statute  of  21  H.  S,  of  non-reei- 
dency,  it  was  resolved,  that  the  parson 
ought  to  reside  in  the  parsonage-house,  and 
not  in  another  house,  although  within  the 
same  parish.  BuiUr  v.  Goodale,  6  Ca  21  bw 

2.  A  parson  gave  a  bond  with  condition  to 
resign  upon  request,  and  then  made  a  lease* 
and  aflerwards  was  absent  above  eighty  days ; 
the  bond  and  lease  both  became  void,  n'eb 
V.  Hargrove,  Mo.  641. 

3.  £a.  information  lies  for  ncai-residence  ; 
lawful  imprisonment  without  covin,  or  the 
non-existence  of  the  parsonage-house  in  the 
parish,  or  sickness  without  fraud,  are  good 
excuses  for  non-residenoe.  BtUler  v.  Ocod- 
ale,  6  Co.  21  b.  Cra  Eliz.  590.  Moore,  540. 
Goldsb.  169.  S.  C. 

VIIL  Relative  to  lbabeb  made  bt  parbone, 

&.C. 

1.  A  churchman  cannot  make  a  leaae  of 
the  possessions  of  his  church  without  deed. 
Holden  v.  SmaUbrooke,  Vaugh.  197. 

2.  A  prebendarj  cannot  make  a  lease  with- 
out the  consent  of  the  bishop,  dean  and  chap- 
ter.    2  And.  167, 16a 

3.  A  par8on*s  lease  is  avoidable.  Jenk. 
200. 

4  A  parson  made  a  leaae  for  for^  yeerB 
before  the  statute  of  13  El.,  which  was  con- 
firmed after  the  statute ;  the  lease  is  good. 
Mo.  459. 

5.  The  confirmation  of  the  patron  and 
ordinary  extend*  to  poBsibilities ;  and  if  they 
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Qonfimi  ninuMitfficiii  prtBdidMn  ct  onwui  tn 
ttiem  amttntOj  this  ^s  to  all  conditionB 
reinainden  mnd  poMibiUties  in  the  deed.  Mo. 
479. 

6L  A  leue  hy  a  parson  to  hem  after  his 
death,  and  confirmed  in  his  lira,  binds  the 
ioecesaor.    Hob.  70. 

7.  A  parson  makes  a  lease  ibr  years,  which 
if  eonfinned ;  this  does  not  determine  by  his 
death,  or  in  case  of  non-residency.  Bayl$f  ▼. 
Mvnday,  3  Lev.  61. 

8.  Parson  patron  and  ordinary,  before  the 
13  EL,  made  a  lease  lor  ninety-nine  years, 
there  being  a  former  grant  of  the  next  avoid- 
ance ;  the  parson  dies ;  the  grantee  presents 
an  incombent,  who  avoids  the  lease;  it  is 
thereby  totally  avoided  as  to  his  saooessors. 
Phudeu  V  OUford^Cro.  Car.  583. 

9.  A  lease  by  a  parson  defeated  by  one 
saeoessor  shall  never  be  revived  against  ano- 
ther, Hob.  7a 

[Sec  also  sale,  tit.  EocLisuffriOAL  Ls^sn, 
VoL  I.  f.  558.;  and  tit  Lxasb,  div.  IX. 
(d).  VoL  IL  p.  879.,  Ac] 

PARTIES  I'O  ACTIONS. 
I.  Who  is  tbb  FRom  fartt  to  bkuig  an 

Acnoic; — 

(a)  In  antanpHi^  p.  1035. 

Cb)  In  eaoenant  and  d^  p.  1035. 

(c)  in  ease,  p.  1035. 
IL  AoAUvr  WHOM  thk  action  should  bi 

■aoooHT;— 

is  ie^  and  covenant^  p.  1025. 

IIL  fiXL4TrVK    TO    THE    JOINDXft    OF    PAETIBB 

FLAurriFFS ; — 

(a)  Who  mttst  join  in  the  oeHon^  p. 

1035. 

(b)  Who  cannot  jinn  in  one  a^ion^  p. 

1036. 

(c)  Who  may  elect  to  iue  jointly  or  et' 

parattly,  p.  1036. 

(d)  Hoi0  the  non-joinder  of  parties 

jlaniHffe  may  he  taken  advantage 
i!f,p.l037. 

IV.  JClLAnvS  TO  THB  JOIHDIE  OF  FAKtW  PE- 
FBIDANTS;-^ 

(a)  When  the  action  should  be  against 

several  jointly^  p.  1027. 

(b)  When  it  cannot  he  brought  against 

several  jointly^^  1027. 

(c)  When  several  may  bejointljf  or  se- 

parately  sued,  p.  1027. 

(d)  How  the  non-joinder  of  parties  dc 

fendants  may  be  taken  advantage 
of,  p.  103& 

(e)  Csnje^ifence  of  joining  too  manjf 

defmdants,  p.  1038. 
(f)*  Bow  to  proceed  where  several  are 
suedf  and  one  wiU  not  appear, 
I  Moas  ]        p.  1038. 

I.  Who  is  thx  fkofxr  fartt  to  saiNo  an 

ACTION  ; — 
(a)  la  osenflMisif . 
1*  Assumpsit  lies,  thougn  the  prooiise  be 
Vol.  II.  20 


made  to  another  person,  and  not  to  the  plain- 
tiff, if  it  be  made  at  the  plaintiff's  request. 
&4f/€r  V.  Paine,  Sav.  34. 

3.  Assnropsit  lies  by  him  who  is  to  hafe 
the  advantage  of  a  promise,  although  the  pro- 
mise was  made  to  another ;  thus,  if  a  promise 
be  to  pay  money  to  the  attorney  of  A,  the  ac- 
tion may  be  brought  by  A  or  his  attorney. 
Dutton  V.  Po(d,  T.  Raym.  303.  T.  Jones,  103. 
3  Keb.  786. 

3.  Upon  a  consideration  of  marria^  be- 
tween the  defendant's  son  and  the  plaintiff^s 
daughter,  and  the  promise  made  to  the  father, 
he  may  bring  the  action.  Levet  v.  Hinoes, 
Cro.  Eliz.  619.  653.  Rippon  v.  Norton,  Cro. 
EL  849. 881. 

4.  In  consideration  that  the  son's  father 
would  assure  lands,  dtc.»  the  daughter's  &- 
ther  promised  the  eon's  father  to  pay  the  son 
JC300  upon  marrying  his  daughter ;  held  that 
the  son  might  bring  the  action.  Lever  v. 
Heys,  Moore,  550. 

5w  A  stranger  to  the  consideration  can 
maintain  no  action.  Crow  v.  Rogers,  Stra. 
593. 

6.  It  cannot  be  brought  by  C  upon  a  pro- 
mise to  pay  him  for  spoAa  sold  by  B  to  A ; 
but  by  B ;  contra,  if  &  owed  eo  much  to  C. 
De  la  Bar  v.  Gold,  1  Keb.  44.  pi.  117. 

7.  An  action  of  inddriiatus  assumpsit  lies 
not  by  C  against  B  for  money  ordered  by  A 
to  be  paid  by  B  to  C.  Crifford  v.  Berry,  11 
Mod.  341. 

(b)  In  covenant  and  debt, 
1.  In  covenant,  if  there  are  several  parties 
named  in  the  deed,  but  it  is  only  signed,  eeal- 
ed,  and  delivered  by  some  of  them,  those  who 
did  not  execute  it  must  be  excluded  as  par- 
ties by  proper  aver  men  te  in  the  declaration. 
Vernon  v.  Jejferiee,  7  Mod.  35a 

3.  In  the  case  of  deeds  between  parties, 
wl^ther  indebted  or  not,  none  shall  sue  or  be 
sued  but  the  parties;  otherwise,  of  deeds  not 
between  parties.  ChJIby  v.  CopUy%  3  Lev.  138. 
1  Saund.  154  n.  [a]. 

(c)  hi  case* 
If  a  carrier  to  whom  goods  are  deliverer! 
to  be  carried  put  them  in  a  common  inn  and 
they  are  stolen,  the  owner  and  not  the  car- 
rier  should  bring  an  action  for  them ;  for  the 
carrier  is  not  liable,  being  by  law  compella- 
ble to  carry  them.  Browne  v.  Portman^ 
DalL.& 

II.  Against  whom  thk  action  should  ik 

saouoHT : — 

in  debt  and  covenant. 

Where  two  are  named  in  a  deed  as  grmnt- 

ors,  but  only  one  seals,  it  is  not  necessary  to 

mention  the  other  in  the  declaration.    Jvew. 

digaU  V.  CapeU,  3  Dy.  337.  pi.  43. 

iii.  rllattvk  to  tir  jdndcr  of  fartiss 

flaintiffb; — 

(a)  Who  must  join  in  the  action, 

1.  Joint  contractors,  and  all  who  have  a 

1  j<»nt  interest,  must  join  if  alive,  and  if  any  be 
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dead,  the  fact  muat  be  stated.  Doekeray  t. 
Dickenson,  Skin.  640.  1  Saund.  291  k,  2 
SauDd.  121  c.  n.  (1).  116, 116  6. 

2.  Coveoaateea  or  obligors  muat  join  if 
alive,  and  if  any  be  dead,  the  fiict  moat  be 
averred.  36H.6.  c.  16.  Yelv.  177.  GuuUon 
▼.  Chaliner,  1  Saond.  291  g.  Anon,  2  hooa, 
47.    Beekuntk'9  case,  3  Leon.  161. 

3.  A  covenantee  maj  be  a  plainti^  though 
he  never  sealed ;  and  therefore  all  muat  be 
joined,  unlesa  excluded  by  express  averment. 

Vernon  v.  Jefferye,  Stra.  1146. 

4.  Two  covenantees  must  join  where  one 
of  them  has  no  beneficial  interest  whatever. 
1  Saund.  154.  n.  fuj. 

5.  Executors  plaintifia  must  all  join,  though 
some  be  within  seventeen,  or  have  not  proved 
the  wiU.    L  Saund.  291 1. 

6«  As  long  as  the  privity  of  contract  con- 
tinues, tenants  in  common  ought  to  join  in  an 
action  for  the  rent.  Baker  v.  Berisfard,  2 
Sid.  10. 

7.*  Iftwojoint-tenantsof^foods 

[  *1026  ]  lose  them,  they  should  join  m  an 

action;  but  if  one  of  them  deliver 

the  goods,  he  alone  can  bring  the  action.  43 

£.  3.  e.  21.    leack  v.  Clarke,  I  Ro.  129. 

8.  Joint  and  several  partners  of  a  ship 
ought  to  join  against  the  master  for  neglects 
and  torte.    3  Lev.  268. 

9.  The  defondants  in  the  original  action 
must  join  in  a  writ  of  error ;  but  it  seems^ 
otherwise  where  the  plaintilb  bring  error. 
Haeket  v.  Heme,  3  Mod.  134, 135. 

10.  Upon  a  verdict  on  8  H.  6.  c  9.  that  all 
the  defondants  forciblv  entered  disseised  and 
expelled,  and  one  of  tnem  only  held  out,  they 
may  all  join  in  attaint  upon  the  three  first 
points,  and  the  other  may  have  hia  attaint 
sole  upon  .the  detainer.    2  Dy.  141.  pi.  45. 

(b)  Who  cannot  join  in  one  action, 

1.  In  aooumptit  upon  a  promise,  two  can- 
not join  where  the  consideration  is  not  joint ; 
thus,  where  A  delivers  to  B  the  goods  of  C, 
and  B  thereupon  promises,  in  consideration 
of  a  sum  of  money  given  him  by  A,  to  deliver 
them  to  the  owner,  the  deliverer  or  the  own- 
er may  have  an  action  against  him,  but  they 
cannot  join.    Beil  v.  Chaplain,  Hard.  321. 

2.  If  two  covenant  to  sell  lands,  and  the 
purchajMr  agree  to  pay  the  money  to  one  of 
them,  he  alone  ought  to  bring  the  action. 
Timet  v.  Hawkey,  3  Mod.  263. 

i.  Three  covenant  with  two  severally;  they 
cannot  join  in  an  action.  March,  103,  pi.  176. 

4.  Upon  a  grant  of  an  annuity  of  JCIOO  to 
five  peraons,  viz.  to  each  of  them  X20  a  {nece, 
they  cannot  join,  because  this  is  a  several 
rent.  IVard  v.  Everard,  Garth.  340.  1  Ld. 
Raym.  422.    5  Mod.  25.    1  Salk.  390.  a  C. 

5.  If  one  named  in  the  indenture  does  not 
seal,  he  must  be  excluded  by  averment.  Ver- 
Hon  V.  J^ery,  Stra.  1146. 

6.  Tenants  in  common  cannot  join  in  an 
action.    5  Mod.  72. 


7.  Two  infonts,  joint  tenants,  cannot  join 
in  a  dum  fuii  infra  eUatem,  The  SerjeanVo 
case,  3  Leon.  255. 

8.  A  surviving  partner  and  an  executor  of 
a  deceased  one  cannot  join.    2  Saund.  117. 

9.  An  action  will  not  lie  by  two  jointljr 
against  a  defendant,  for  calling  them  two 
folse  thieves.    1  Dy.  19.  pi.  112. 

10.  Two  cannot  join  in  an  action  for  en- 
tering the  house  of  one  of  them,  and  takins^ 
the  ^x)ds  of  both.  Maddos  v.  Taylor,  2  l£ 
Raym.  1381. 

(c)  Who  may  elect  to  one  jointly  or  oeparately, 

1.  Where  two  or  more  are  jointly  entitled, 
or  have  a  joint  interest  or  damage,  they  may 
join  in  the  same  action.  3  Salk.  202.  3 
Sannd.  116, 116  a,  b. 

2.  If  a  promise  be  made  to  the  husband 
and  wifo,  it  is  in  the  election  of  the  husband 
to  bring  the  action  in  his  own  name,  or  to 
join  his  wife.  Hilliard  v.  Hambridgt,  Aleyn, 
36 ;  cites  43  E.  3.  c  10. 

3.  In  covenant,  if  the  interest  be  several, 
each  covenantee  may  bring  a  separate  action, 
though  the  words  of  the  covenant  be  joint. 
Wtn3Aam*scase,5Ca8a.  Dy.337b.  3Mod. 
263.  1  Saund.  154, 155.  WitherB  v.  Moort^ 
3  B.  &  C.  254. 

4.  If  there  are  two  covenantees,  and  a  duty 
under  the  covenant  vests  in  one,  he  alone  can 
sue.    2  Saund.  117. 

5.  If  A  covenant  that  he  will  not  agree  for 
the  taking  the  farm  of  the  excise  of  Mer  and 
ale  for  the  county  of  York,  without  the  coo* 
sent  of  B  and  C,  it  is  not  necessary  that  B 
and  C  should  join  in  an  action  for  a  breach  of 
this  covenant,  but  each  of  them  may  main- 
tain a  several  action  for  his  respective  da- 
mages.    Wt£ktfWonv.Iioyrf,2Mod,82. 

6.  A  dormant  partner  may  be  joined.  I 
Saund.  291.  n.  [A J. 

7.  Two  or  more  partnere  may  join  in  an 
action  for  alander  for  words  spoken  of  them 
in  the  way  of  their  trade ;  and  joint-tenants 
and  coparceners  for  alander  of  title.  2  Saund. 
116  6. 117. 

8.  Two  are  jointly  soed  in  tlie  apiritnal 
court  for  tithes  or  for  defamation ;  thev  may 
join  in  attachment  upon  the  prohibition. 
Chreen  v.  Fads,  1  Ld.  Raym.  127.  ^rtiie*s 
case,  Ow.  13. 

9.  Upon  a  joint  suit  in  the  Admiralty  (oon- 
trary  to  the  statute),  against  the  ship,  to  stay 
its  voyage,  each  party  may*  have 

his  several  action  on  the  case  for  [  *10Xt'] 
tiie  tort  done  him,  and  recover  his 
damages ;  but  the  king  can  have  but  one  fine. 
Sands  q.  t.  v.  Ckild^  3  Lev.  353. 

10.  Tenants  in  eomon  may  join  in  an 
action  of  debt  for  rent,  or  in  an  action  of 
covenant    Midgley  v.  Lovelace,  Carth.  990, 

11.  A  number  of  persona  who  join  in  pro- 
secuting a  mandamus  to  register  the  cer* 
tifieate  of  a  diwenting  meeting-house,  may 
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join  tn  ta  aetion  for  a  fake  retorn.  Cheen 
T.  Pope,  I  Ld.  RayiD.  Id7. 

13.  CburcbwardeDS  may  join  in  an  action 
for  a  fabe  retaro  of  a  mmndawiius  to  swear 
tkeoB.    Id.  ibid. 

?3.  Two  being  robbed  of  a  joint  auin  of 
money,  may  join  in  an  aetion  apon  the 
■tatote  of  Winton;  seau^  if  ibe  property 
were  eererai.  3  Dy.  370.  pi.  59.  1  Leon.  13. 
(d)  How  the  non-Joinder  of  parHeo  plaint^i 
may  be  taken  advantage  of. 

1.  In  actiom  er  deHcto^  if  one  of  several 
plaintiib  who  onght  to  join  brinj^  the  action, 
the  non-ioinder  can  only  be  taken  advantage 
of  by  a  plea  in  abatement,  even  though  plain- 
tiff himself  show  It ;  but  it  is  a  ground  of 
nonsuit  in  actions  ex  eontraetu,  1  Saond. 
891  A.  291  f,o.  [A],  3911;  1  Show.  105.  2 
8tra.8a0.    Skin.  640. 

2.  The  non-joinder  of  a  plaintiff  ezecotor 
can  in  no  ease  be  taken  advantage  of,  bat  by 
plea  in  abatement    1  Saand.  391 1. 

IV.    RCLATin    TO    THS  JOINDIA  OF  rAATOES 
DKMWNDAmB  f^ 

(a)  fnenOametionokouUheagainitoeoeral 

jointly. 

1.  In  actions  ex  eoniraetu,  all  the  con- 
tracting parties  most  be  joined,  though  one 
be  personally  discharged.  1  Saond.  S&7  a.n. 
[4    29ld.n.[<l].    3Mod.323. 

2.  Though  the  promise  is  one  created  by 
law.    3  Mod.  321. 

3.  Debt  upon  a  judgment  against  three 
cannot  be  brought  agaust  one  only.  Anon, 
2  Leeo.  290L  pL  277. 

4  Where  there  are  several  proprietors  of 
a  vssmI  for  carriage  of  goods,  which  are 
dajBsgod  by  carrying,  the  action  must  be 
brought  against  all  or  against  the  master 
tlooe.  Bssen  ▼.  SenuVord,  3  Mod.  391, 322. 
(b)  Wkenii eamut  bebrought oqamMt  oeveral 

Jointfy, 

L  If  one  cf  two  partners  buy  goods  and 
than  dies,  the  other  is  chargeable  in  tnde- 
MlafHS  auwnnni,  Hyat  v.  Hare^  Comb.  383. 

2.  Generally,  if  one  of  several  joint-eon- 
tnctors  die,  the  survivors  may  be  sued  with- 
out any  mention  of  the  deceased.  1  Saond. 
99W.n.[d].    2Saund.  131e.n.  [a]. 

3«  In  tlM  ease  of  joint-contractors,  the 
piaialiff  may,  in  the  same  writ,  recover 
against  one  defendant  as  survivor,  and  ano- 
ther as  an  individual.  1  Saond.  291  d,  n.  [d]. 

4.  Upon  a  joint  l>ond  if  one  is  dead,  the 
deflafatioB  against  the  other  is  good,  be- 
cuase  it  is  his  several  deed ;  but  if  the  other 
party  be  living,  he  ma^r  plead  it  in  abate- 
ment, because  the  lien  is  joint  Bsulioit  v. 
amdtford.  Skin.  380. 

5.  A  joint  artion  cannot  lie  against  one 
for  assault  and  battery,  and  another  for  tree- 
MSB  de  bonio  atportaiii.  CuUworth^t  case, 
Sly.  153.    tSaund.  117  a. 

&  Two  eaAot  be  joined  in  slander  for 
■peaking  the  same  words.  Stroad  v.  Roptr^ 
IBoktr.  16.    Palm,  13.    8  Saond.  117  a. 


7.  Two  cannot  be  joined  in  trover  for 
veral  conversions.    2  Saond.  117  a.  n.  [e\ 
cites  Ateotf  v.  Qknnit,  1  M.  d&  S.  588. 

(o)  When  several  may  be  jointly  or  teparatdy 

toed, 

1.  In  covenant,  though  the  interest  be 
joint,  the  covenanters  may  be  sued  sepa- 
rately, if  the  words  be  joint  and  several.  1 
Saand.  154. 

3.  If  a  lease  for  years  be  made  to  two,  and 
one  of  the  lessees  assigns  his  interest  to  ano- 
ther, one  action  of  debt  for  the  rent  may  be 
brought  against  the  lesaee  and  assignee. 
Waldron  v.  SymondOt  Palm.  384. 

3.  Several  persons  may  be  joined  in  one 
action  of  debt  for  not  setting  out  tithes.  2 
Saund. 117. 

4.  Two  or  more  may  be  joined 
in  an  action*  on  the  case  for  con-  [  '1028  J 
spiracv  to  indict  maliciously,  or 
in  maintenance,  or  trespass.    2  Saond.  117. 
Peneaoin  v.  TVappingt  Latch.  262. 

5.  Several  persons  may  be  joined  in  debt 
to  recover  one  penalty  onder  the  game  laws. 
2  Saond.  117.    3  East,  573.  n.  (a). 

(d)  HowthenonFJoinderofpartieodrfendtmio 
may  be  taken  adeanlage  (f, 

1.  If  two  are  boond  jointly,  and  one  ia 
sued,  he  may  plead  in  abatement  that  he  waa 
bound  with  another,  but  cannot  plead  nen 
eet  factum.  Cited  Bsson  v.  Sandford^  3  Mod. 
333. 

8.  No  advantage  can  be  taken  in  any  ease, 
of  the  non-joinder  of  a  defendant  but  by 
plea  in  abatement  GUbert  v.  Bath^  Stra. 
503.    1  Saund.  1540.391  a,  t,s,d. 

3.  Though  the  plaintiff  himaelf  show  that 
there  are  other  joint  contraetors  or  tort 
feasoTi.    1  Saund.  291 /.  2  lb.  396. 

4.  If  one  of  the  plaintiffs  be  liable  as  a 
co-contractor  with  defendant,  this  may  bn 
pleaded  in  bar.    1  Saund.  391  g,  n.  [g]. 

5.  The  non-joinder  of  defendants  in  ac- 
tions ex  deHeto  cannot,  in  general,  be  taken 
advantage  of  in  any  way.  1  Saund  891  e. 
Booon  V.  Sandford^  Carth.  68. 

6.  Except  in  the  ease  of  one  tenant  in 
common  who  is  sued  alone  in  tort  for  some 
thing  respecting  the  land,  in  which  case  he 
may  plead  in  shatement  1  Saund.  391/.  7 
H.5.8.6.    ^OeAeUv.  Tar^ul,  5  T.R.  651. 

7.  And  when  the  causs  is  in  fact  founded 
on  contract,  though  the  action  be  shaped  in 
tort,  yet  if  any  defondant  be  omitted,  who 
ought  to  be  jdined,  this  may  be  pleaded  in 
abatement  Boton  t.  Sandford^  Carth.  68. 
1  Saund.  219  d,  e.    13  East  453. 

8.  If  an  executor  or  administrator  plead 
in  abatement  that  there  is  a  co-executor  or 
co-administrator  not  joined,  he  must  aver 
the  life  of  the  co-execator.    1  Saond.  391  k. 

(e)  Contequenee  of  jeimng  too  UMsy  df- 

/ewdnnff. 

In  actions  ex  tomtrattu^  or  ex  T^on  can- 
traetu^  if  too  many  are  made  defendants. 
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the  pluntiiF  will  be  nonrait  1  Saand.  291 
e.  n.  [e],  291  i.  2  Marah.  485. 
'(f)  How  to  proceed  where  several  are  $ued^  and 
one  wilt  not  appear. 
Where  the  process  is  against  two  on  a  joint 
caose  of  action,  and  one  only  appears,  the 
other  must  be  outlawed.  Edwards  v.  Carter^ 
Stra.  473. 

PARTITEON. 

[See  ante^  tit.  Joint-tenant,  p.  630.] 

PARTNER. 

I.  Relative  to  the  liability  or  a  part- 
nee,  p.  1028. 
II.  Respecting  surra   brought   bt  part- 
ners, p.  1028. 
III.  Rebpectino  surrs  agaimbt  them,  p.  1029. 


I.  Relative  to  the  liability  of  a  partner. 

1.  A  note  of  hand  signed  "  for  self  and 
partner**  binds  the  partner.  Smith  v.  Bailey, 
11  Mod.  401. 

2.  If  one  or  two  partners  become  a  bank- 
rupt or  die,  the  solvent  or  surviving  partner 
is  liable  to  the  debt.    1  Mod.  46. 

3.  A  and  B  (when  breaking  up  partner- 
ship) agree  that  their  joint  bonds  shall  be 
discharged  by  A,  to  whom  an  allowance  is 
made  for  this  purpose ;  H,  an  obligee  of  such 
a  bond,  knowing  of  this,  agrees  with  A  that 
the  bond  shall  bear  an  increased  interest  of 
1/.  per  cent. ;  many  years  after  A  fails,  and 
H  brings  his  bill  against  the  executors  of  B 
to  compel  them  to  redeem  the  bond,  and 
held  that  he  shall  recover.  Heath  v.  Pereivalf 
291  1  Stra.  403. 

4.  Where  money  is  received  by  one  of  se- 
veral bankers,  who  are  partners,  it  charges 
them  all,  unless  they  show  an  express  dis- 
sent.    V.  Layfield,  Holt,  434 

IL  RsffBCTiiia  SUITS  brought  bt  farthers. 

1.  Partners  ought  to  join  as 

[  vKKW  ]  plaintiffs.    Booon*  v.  Sandford, 

3  Lev.  354.    Ib.fio(tt.   1  Saund. 

t.  n.  [h]. 

2.  A  surviving  partner  may  sue  alone, 
•ad  cannot  join  with  the  executor  of  the 
deceased  in  an  action,  and  he  must  describe 
himself  as  such  in  the  declaration.  1  Sanad. 
291 1.  n.  \h].  2  Saund.  117. 

III.    RSBPECTIMO  SUITS  AGAUIBT  THEM. 

1.  Partners  must  all  be  sued  jointly.  Bo- 
son V.  SarMnd^  3  Lev.  258. 

2.  But  if  they  are  not  all  joined,  it  is  only 
matter  of  abatemenU  8.  CX  3  Lev.  259.  in 
nofts. 

PARTOWNER. 

1.  The  majority  of  the  partowners  of  a 
ship  may  send  her  out  without  the  consent 
of  the  rest,  and  if  they  do,  the  majority  must 
run  the  hazard,  and  they  must  partake  of 
the  proat  Knighi  v.  Pmrry,  1  Show.  13. 30. 
Holt,  470, 471. 


2.  An  aetion  will  lie  as  well  agunst  the 
partowners  of  a  ship  for  the  loss  or  spoiling 
of  goods  delivered  to  the  master,  as  against 
the  master,  but  the  action  must  be  against 
all  the  partowners,  or  the  defendant  may 
take  advantage  of  it  by  a  plea  in  abatement. 
Boton  V.  Sandford,  1  Show.  30. 105. 

PARTY-WALL. 

An  action  of  debt  lies  for  the  expenses  of 
a  party-wall ;  an  exception,  that  it  was  not 
alleged  in  the  declaration  that  the  defendant 
had  built  upon  the  party-wall,  was  disallow- 
ed ;  but  the  plaintiff  setting  forth  the  statute 
of  19  Car.  2.  for  rebuilding  the  city  of  Lon- 
don, and  omitting  to  say  the  party-wall  was 
within  London,  that  was  held  ill  upon  de- 
murrer.    Clerk  V.  Serle^  Skin.  67. 

PATENT. 

1.  If  letters  patent  pass  by  bill  signed 
without  privy  seal,  the  patent  is  subocribed 
per  iptvan  regem,  and  then  remains  with  the 
chancellor  for  his  warrant;  when  it  passes 
by  privy  seal  also,  the  privy  seal  remains 
with  the  chancellor,  and  the  bill  signed  re- 
mains with  the  clerks  of  the  signet.  The 
Prince's  case,  8  Co.  18  b. 

2.  The  patentees  themselves  of  lands,  &c» 
granted  to  the  crown,  as  well  as  purchasers 
of  parcels  from  them,  are  entitled  to  a  roii-> 
Stat  of  their  letters  patent  under  statute  3  & 
4E.6.  c.  4.    2  Dy.  167.  pi.  13. 

3.  A  constat  cannot  be  had  without  an  a^ 
fidavit;  an  intpeximua  may.  Queen  v.  Page^ 
5  Co.  52  a. 

4.  Though  a  patent  be  surrendered,  a 
eonttai  is  grantable  if  no  vacatur  be  entered 
on  the  roll,  but  not  after  vaeaiur  entered.  S 
Dj,  167.  marg, 

5.  An  exemplification  and  an  isupeximut 
are  the  same  thing.  Queen  v.  P^ge,  5  Co. 
62. 

6.  It  is  a  rule  in  the  construction  of  pa- 
tents, that  if  the  king  makes  a  grant  at  the 
suggestion  of  the  party,  and  the  suggestion 
be  false,  the  grant  is  void.  AtlomejfXhme^ 
ral  V.  Jlfoy,  Sav.  38. 

7.  Letters  patent  may  be  avoided  whoa 
the  king  is  deceived  in  his  grant.  Rex  •▼. 
Kemp^  Holt,  419, 420. 

8.  If  the  consideration,  be  it  executory 
or  executed,  or  be  it  on  record  or  not  on  re- 
cord, be  not  truly  performed,  or  if  prejudioe 
may  accrue  to  the  queen  by  reason  of  noa- 
performance,  the  letters  patent  are  void. 
Barwick^s  case,  5  Co.  93  b. 

9.  When  a  patent  is  capable  of  two  con- 
structionB,  one  of  which  will  make  it  good, 
and  the  other  bad,  the  former  shall  be  adopt- 
ed.   Case  of  Alton  Woods^  1  Co.  40  b. 

10.  General  words  in  a  patent  will  not 
pass  things  which  belong  to  the  king  bj- 
virtue  of  his  prerogative.    Id.  ibid. 

U.  in  a  patent  of  king  H.  7.,  the  four 
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letter*  H.  R.  A«  and  F.  being  part  of  the 
king*!  ilUe,  were  left  oat,  to  be  afterwards 
timned  with  gold ;  yet  this  patent  in  C.  B. 
was  held  good.  Digby  ▼.  Mountfordj  3  Dy. 
34S.pI.53. 

IS.  The  stetnte  34  H.  8.  c.  21.  of  misno- 
mer in  the  king's  letters  patent  does  not  aid 
noD-nomer.    3  Dy.  331.  pi.  22. 

13l  if  the  last  patent  be  of  fairs  and  mar- 
kets holden  at  different  times 
[  *1090  ]  from  those*  under  the  first,  it  is 
no  cause  of  repeal.  3  Dy.  376. 
pi.  52. 

14  The  patent  appointing  a  receiver  of 
the  court  of  aogmentations,  with  condition, 
may  be  repealed  without  an  office  found  of 
the  breach  of  the  condition ;  but  it  is  not 
therefore  merely  void ;  there  must  be  asdre 
fanoi  to  repeal  it    2  Dj.  210.  pi.  28. 

15.  Sarrender  of  the  patent  to  the  master 
of  the  roUs,  without  its  being  recorded  in  his 
life,  or  the  patent  cancelled,  or  a  wteatur 
entered  on  the  inrolment,  is  void.  2  Dy. 
195.  pi.  35. 

Id  Surrender  of  a  former  patent  after  the 
date  of  a  second,  which  was  to  commence 
from  that  date,  will  not  make  the  second 
pileot  good.    2  Dy.  195.  pi.  35. 

17.  Neither  an  exemplification  nor  a  con- 
sist was  pleadable  at  common  law.  Qticcn 
▼.  Page,  5  Co.  52  a. 

18.  The  sututa  13  Eliz.  extends  to  all 
patente  whatMMrer,  and  by  force  of  it  the 
patentee  may  plead  the  exemplification  or 
eonUai  of  the  enrolment  of  hiii  own  letters 
pitenL    Id.  ibid. 

19.  The  assignee  of  the  king*8  patentee 
cannot  plead  the  letters  patent  without  a 
proferL     lDy.54.pL  17. 

20.  Oyer  cannot  be  demanded  of  letters 
pttent  aifter  the  expiration  of  the  term  in 
which  a  proihrt  of  them  is  made.  Anon,  1 
Mod.G9. 

9L  An  action  on  the  ease  lies  by  a  paten- 
tee against  any  one  that  infringes  the  pa- 
tent. Comb.  32.  CaUhorp  ▼.  Waymant^  3 
Keh.7iapL47. 

[See  elm  mUe^  tit.  Gaairr,  div.  (A,)  j»er  Mum, 
VoL  L  p.  731,  dLO. 

PAUPER. 
I  Of  nnDRi  m  toema  taufujm^  p.  1030. 

IL  Or  OOBHDIIfO    Dt    fUEMA    PAOPSEIB,    p. 

1030. 
m.  Of  oBPAUPnuNO,  p.  1030. 
I^'  Wrra  asartor  to  oovrp,  p.  1030. 


L  Ov  sumo  oi  roAMA  PAursaia. 

1>  A  pauper  may  be  admitted  to  aue  in 
^bnna  pauperis,  or  to  continue  a  suit,  though 
^  has  proceeded  as  far  as  a  rejoinder. 
J^'^^l^  ▼.  Blaekerbw,  Andr.  306.  See  the 
1 1 H.  7.  c.  12.,  and  23  H.  8.  e.  15. 
2L  Although  a  plamtiff  upon  an  iMao  di* 


rected  out  of  Chancery  shall  appear  to  have 
been  regularly  admitted  to  sue  in  forma 
pauperis  there,  he  must  also  be  regularly 
admitted  to  enable  him  to  try  such  issue, 
and  such  admission  may  be  made  during  the 
trial.  Gibson  v.  M'Carly,  C.  T.  Hardw.  311. 
3.  A  person  suing  in  forma  pauperis  can- 
not have  a  new  trial,  or  remove  his  cause 
from  an  inferior  court.  Anon,  1  Mod.  268, 
269. 

IL  Of  nKFBNDINO  IN  POEMA  PAUPXEIS. 

1.  A  defendant  in  a  civil  suit  cannot  be 
admitted  to  defend  in  forma  pauperis,  the 
statute  11  H.  7.  c.  12.  extending  only  to 
plaintiffs,  and  not  to  defendants.  Anon,  1 
Barnes,  231. 

2.  But  on  an  indictment,  the  party  may 
be  admitted  to  defend  in  forma  pauperis. 
Rex  V.  Wright,  C.  T.  Hardw.  211.  250.  2 
Stra.  1041.  S.  C. 

3.  A  pardon  may  be  pleaded  in  forma 
pauperis.    Rex  v.  Morgan^  2  Stra.  1215. 

ni.    Of  niBPAUPEEXNO. 

1.  A  pauper,  if  vexatious,  may  be  dispau- 
pered.   Ablret  v.  Watie,  Fort.  319. 

2.  As,  if  he  gives  notice  of  trial,  and  does 
not  proceed.  Anon,  Salk.  506.  Teylor  ▼. 
Loire,  2  Stra.  983.    3  Wils.  24. 

3.  One  suing  in  forma  pauperis  cannot  be 
dispaupered  on  an  affidavit  that  he  has  an 
income  of  40/.  ptr  annum,  if  he  swears  that 
his  estate  is  mortgaged  for  more  than  its 
value.    Stmb,  Anon.  salk.  507. 

IV.   With  eespxct  to  costb. 

1.  A  pauper  shall  pay  no  costs,  though 
dispaupered.  Sloman  v.  Aynel^  Fort.  320.  1 
Ra81. 

2.  If  a  pauper  is  nonsuited,  and  after- 
wards recovers  in  a  second  action,  the  costa 
of  the  first  action  shall  not  be  set  off.  Builer 
V.  Inneye,  Stra.  891. 

3.  A  pauper  shall  not  pay  costs  on  a  non- 
suit, though  an  estate  fall  to  him  afterwards. 
Aneell  v.  Sloman^  8  Mod.  344. 

4.*  A  pauper  shall  pay  costk 
of  nonsuit,  or  be  whipped.    Per  [  *1031  1 
Holt,  C.  J.  ilnen.   Salk.  506.    7 
Mod.  114.  eed  q^mmre, 

5.  He  shall  not  be  obliged  to  pay  costs  of 
a  former  nonsuit,  without  circumstances  of 
vexation.    Winter  v.  SZdw,  2  Stra.  878. 

6.  The  court  refused  to  make  a  rule  to 
tax  costs  on  pauper's  bringing  a  second 
ejectment,  where  he  did  not  appear  to  be 
acting  vexatiously.  Buihan  v.  Oreenvtie. 
Stra.  1121. 

7.  A  pauper  does  not  pay  costs  for  not 
going  on  to  trial,  as  other  plaintiffs  do ;  but 
if  the  costs  are  taxed,  the  court  may  Qf  he 
acts  vexatiously)  compel  him  to  pay  the 
costs  before  be  tries  the  cause.  Noake  v. 
WaiU,  1  Stra.  420.  Vort  319.  S.  C. 

[See  aleo  anie^  tit.  Goers,  div.  V.  (g).  Vol. 
I.  p.  390.] 
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PAYMENT. 


PAWN. 

1.  A  factor  cannot  pawn.  Pater$on  v* 
Tosh,  Stra.  1178. 

2.  The  pawnee  hai  a  property  in  the  goods 
pawned.    CoggM  t.  Bernard^  Holt.  528. 

3.  In  trorer,  the  defendant  cannot  justify 
detaining  goods  till  money  laid  oat  on  them 
is  paid.    Stone  t.  Longwood,  Stra.  651. 

4  Pawning  does  not  vest  a  property  as  a 
sale  in  open  market  does.    Jonk.  83. 

5.  Where  money  is  lent  on  a  pledge,  the 
borrower  is  personally  liable  without  an 
agreement  to  the  contrary.  South  Sea  Co. 
▼.  Duneomb^  2.  Stra.  919. 

6.  A  man  may  have  an  action  of  debt  for 
money  due  to  him,  notwithstanding  his  hav- 
ing  a  pawn,  or  though  the  thing  pawned 
perishes.  Anon.  12  Mod.  564.  Holt  461. 
62a    1  Vent.  179. 

7.  Goods  pawned  are  not  liable  to  an  exe- 
cution until  the  pawnee  is  paid.  Coggt  ▼. 
Bernard^  Holt,  528,  529. 

8.  The  death  of  the  pawnee  does  not  pre- 
vent the  redemption.  Ratcliff  ▼.  DavU, 
Telv.  17a 

9.  But  the  executor  of  him  who  pawned 
cannot  redeem.    S.  C  Yelv.  178. 

10.  Upon  a  pledge  of  personal  things,  if 
the  pledger  does  not  redeem  them  on  the 
day,  the  pawnee  may  sell  them,  without  a 
decree  to  foreclose.  Loekwood  ▼.  Ewer^  9 
Mod.  27a 

11.  A  gires  B  a  mortgage  to  receive  the 
money  due  upon  it,  B  pawns  it,  and  A  brings 
his  bill;  and  held  to  be  a  proper  remedy, 
though  it  was  urged  that  an  action  of  trover 
would  lie  as  in  the  case  of  plate  pawned  by 
a  aenrant    Jachnn  ▼.  Builer^  9  Mod.  297. 

PAYMENT. 

I.  What  n  to  bk  oonszdkrid  a  good  pat- 
MXNT,  p.  1031. 

n.  RXLATrVX  TO  TBI  APPLICATION  BY  A  CRCDI- 
TOE  OF  MONET  PAID  ON  ACCOUNT,  p.  1032. 
III.  RBPKQriNQ   TRB    PLKA    OF  PAYMENT,  p. 
1032. 


L  What  n  to  be  coNsiDBaxD  a  oood  pay- 
ment. 

1.  Payment  before  the  day  is  as  good  as 
payment  at  the  day.  Hobnt  v.  Bniet^  Cro. 
Jac.434. 

2.  But  payment  of  rent  before  the  day  bv 
the  obligee  does  not  discharge  him.  FuUert 
ease,  4  Leon.  4. 

3.  Payment  after  the  day  is  no  discharge 
of  a  bond  at  common  law.  1  Ld.  Raym.  383. 

4.  Payment  of  the  treasurer  of  a  society  is 
payment  to  the  society.  Rex  ▼.  Bithop  cf 
Chetter^  1  Ld.  Raym.  290. 

5.  Payment  to  assigns  is  payment  to  the 
party,  and  therefore  the  not  paving  to  ae- 
•igns  need  not  be  particalariy  avemd. 
Anon.  2  Ld.  Raym.  268. 


6.  Payment  to  the  gaoler  on  a  judgment 
and  execution  is  no  discharge ;  bat  payment 
to  the  sheriff  on  a  Jieri  faeku  is.  IhyUir  ▼. 
Bekim^  2  Lev.  203. 

7.  Payment  by  the  bail  to  the  plaintiff  is 
a  discharge,  but  not  if  it  be  a  less  sum  than 
the  whole  debt.  Hoknee  v.  Baal  of  Browne^ 
2  Lev.  212. 

8.  Payment  to  a  stranger  bv  command  of 
the  principal  is  the  same  as  if  it  had  been  to 
the  party  himself.    1  Ro.  29a 

9.*  Where  a  man  sells  goods, 
and  at  the  same  time  takes  a  cash  [  *1<I33  ] 
note  for  the  yalue,  it  is  good  pay- 
ment, though  the  note  prove  bad.    Ward  ▼. 
Evans,  2  Ld.  Raym.  929. 

10.  Paper  is  no  payment  where  there  wan 
an  original  and  precedent  debt,  for  it  is  in- 
tended to  be  taken  upon  this  condition,  mar. 
that  the  money  be  paid  in  a  convenient  time. 
S.  Com.  13a    ffolu. 

11.  By  3  &  4  Ann.  e.  9.  a  7.,  if  any  pereon 
accept  a  bill  of  exchange  in  satisfaction  of  a 
former  debt,  it  shall  be  deemed  complete 
payment  if  he  do  not  take  due  course  to  get 
it  paid :  what  shall  be  oonsidered  dueeaune^ 
see  6  Mod.  148.  n. 

12.  A  receives  money  of  B  by  the  hands  of 
C ;  il  is  A*s  money,  and  he  must  bear  the 
loss  by  C.  Carter  v.  Sheppard^  Salk.  507, 
503. 

la  So  if  A  receive  part  of  a  sum  and  pat 
it  into  a  bag,  and,  while  counting  the  resi- 
due, the  bag  is  stolen,  Icc  S.  C.  Salk.  507, 
50a    1  Ld.  Raym.  330.  S.  C. 

n.  Relative  to  the  application  by  a  cexdi- 

TOa  OF  MONEY  PAID  ON  ACCOUNT. 

1.  When  there  are  several  debts,  and  mo- 
ney is  paid  in  generally,  the  creditor  has  a 
right  to  apply  the  money  towards  payment 
of  whichever  debt  he  pleases.  Aracy  ▼. 
Sataidert,  7  Mod.  123.  2  Stra.  1194.  S 
Saund.  415.  n.  [6].  ./^non.  8  Mod.  236.  Sed 
tnde  Anon.  12  Mod.  559. 

2.  Where  money  is  paid  in  part  on  a  bond, 
though  expressed  as  paid  for  principal,  it 
shall  be  applied  towards  the  interest  due. 
Boitoek  V.  Boiioek,  6  Mod.  242. 

3.  The  creditor  cannot  apply  the  money 
paid  to  an  uncertain  demand ;  as,  to  a  debt 
from  a  testator.  Cfoddard  v.  Cos,  2  Stra. 
1194. 

4.  He  must  exercise  the  right  at^the  time 
of  payment.    2  Saond.  4l5.  n.  [6].  * 

III.  RESPBOriNO  TBE  PLEA  OP  PAYMENT. 

1.  Pavment  in  debt  on  a  bond  pleaded  w 
having  been  made  at  the  day,  will  be  sup- 
ported by  evidence  of  payment  before  the 
day;  that  is  the  proper  way  of  pleading 
such  payment.    Owen,  4Si  Cro.  Jac.  434. 

5.  Debt  on  a  bond  of  thirty-five  yean* 
standing;  on  oolvU  ad  dkm  pleaded,  pay- 
ment shall  be  preramed.  Semke  v.  Barring-' 
ton,  8  Mod.  27a 

3.  Payment  of  a  bond  with  eoodition  in- 
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dmMd  IB  n  food  plea  beibre  broteh.  Mark 
T.Jirarlk,8«lk.508. 

4.  Bat  Dol  after  breach ;  for  the  benefit  of 
the  condition  is  loet  by  the  breach.  S.  C. 
Salk.  507, 508. 

5w  PajrmeDt  of  apart  and  acquittance  plead- 
ed mua  dmrrtm  eontimumeef  ia  in  bar.  Peirce 
w.Fmjttmi^  Saik.519. 

6.  Money  paid  on  a  void  award  may  be 
pleaded  as  accord  and  aatiafaction.    Salk.  71. 

7.  Acceptance  in  eatiBfaotion  is  not  saffi- 
eient,  unlets  it  be  likewise  pleaded  to  have 
been  f  iven  in  satisfaction.  Timber  T.  Oar' 
duur^  10  Mod.  234. 

8.  If  a  'different  sam  be  pleaded  to  have 
been  paid  in  satisfaelioa  of  a  bond  from  what 
appears  opon  trial  to  have  been  received  in 
■aUsfaction,  this  is  a  variation  of  the  accord ; 
otherwise,  if  the  difference  is  only  ag  to  the 
lime.     Wtddal  v.  Jocar,  10  Mod.  306,  307. 

9.  To  debt  on  a  single  bill,  the  defendant 
pleaded  payment  without  acquittance,  and 
on  issue  jomed  it  was  found  for  the  plaintiff, 
and  held  that  it  was  helped  by  statute  32  H. 
&  and  18  JSliz.  Chamberlain  v.  Au;Ao2t,  5 
C6.  ^a.  Cro.Bliz.455.  Moore,  692.  Jenk. 
Genu  257.  S.C. 

lOi  An  averment  of  payment  or  of  non- 
payment, need  not  be  by  disjunctive  words, 
such  as  *'^d  or  caused  to  be  paid,*'  **or 
either  of  them,'*  and  the  like.  1  Saund.  234 
c  n.  (jS), 


PEACE. 

I.  To  meet  tnmultuonsly  at  a  place  of  re- 
]i«oas  worship,  in  such  a  manner  as  may  be 
wiaighung  to  the  people,  is  a  breach  of  the 
peace.    R£x  v.  BHateU  I  Mod.  13. 

Sl  a  husband  may  swear  the  peace  against 
hto  wife.    SimM'$  case,  Stra.  1207. 

3.  If  a  gentleman  visit  a  young  lady  as 

_  her  lover,  and,  on  her  parents  de- 
[  *1033  ]  nying*  him  aecen,  he  intrudes 
himself  rudely  into  the  house,  fol- 
lovra  the  young  lady  on  a  journey  taken  to 
aToid  him,  sssaulUi  the  person  under  whose 
protection  she  b  placed,  and  threatens  to 
tbroB  her  from  him,  it  is  a  good  cause  to  de- 
mand  surety  for  his  good  behaviour;  and  al- 
tbouh  the  surety  must  be  demanded  recent- 
ly after  the  cause  happens,  and  while  the 
nsar  it  oecasions  exists,  yet  if  the  party,  at 
aojr  distance  of  time  afterwards  do  any  act, 
though  to  another  person,  which  shows  that 
the  oM  grudge  remains,  the  court  will  couple 
the  last  act  with  the  antecedent  cause  of 
ietLTt  and,  on  articles  exhibited,  grant  surety 
ef  the  peace.    DenniM  v.  Lane,  6  Mod.  131. 

4.  A  fact  committed  before  the  act  of 
fimce  mnj  be  a  ground  for  articles  of  the 
peace.    Ax  v.  MendcM^  Stra.  473. 

5.  The  court  will  not  require  one  par. 
doned  on  an  indictment  for  murder  previous 
Ce  eonvictioQ  to  find  securities  for  his  good 


behaviour,  unless  he  appears  to  be  a  person 
of  ill  fame.    Rex  v.  Cfulteynd,  Stra.  1203. 

6.  To  have  suretj  of  peace,  an  affidavit 
must  be  had  of  the  cause  of  fear,  and  exhi- 
bited in  articles,  and  an  affidavit  made  that 
you  demand  it,  not  out  of  ilUwiil  or  malice, 
but  out  of  fear  of  some  bodily  hart.  ^aen. 
12  Mod.  565. 

7.  The  court  may  require  bail  for  such  a 
period  of  time  as  they  shall  think  necessary 
for  the  preservation  of  the  peace.  Rex  v. 
BoiDcs,  6  Mod.  132.  n. 

a  The  court  of  K.  B.  will  not  award  a 
mandamus  to  a  justice  of  the  peace  for 
taking  a  recognizance  for  keeping  the  peace 
upon  articles  of  the  peace  exhibited  in  that 
court,  unless  there  are  some  very  particular 
circumstances  in  the  case.  Rex  v.  HeUier^ 
and  Rex  v.  Lewit^  Saj,  253. 

9.  The  causes  of  demanding  surety  of 
the  peace  must  be  set  forth  in  the  articles. 
Detmit  v.  X«afie,  6  Mod.  132. 

10.  The  court  will  not  inquire  into  the 
truth  of  articles  of  the  peace,  but  they  will 
review  them  after  security  has  been  ordered 
upon  them,  and  hear  any  objection  that  ap- 
pears upon  their  face.  IaL  Fianet'e  case, 
Stra.  1202. 

11.  The  recognisance  for  keeping  the 
peace,  entered  into  upon  the  exhibition  of 
articles  of  the  peace,  is  forfeited  by  an  as- 
sault upon  any  person.  Rex  v.  iStomey,  Say. 
140. 

12.  A  commitment  for  want  of  sureties 
for  good  behaviour  for  words  spoken  of  a 
magistrate  must  be  made  presently.  Reg» 
V.  Langley,  2  Ld.  Raym.  1030. 

13.  Sureties  to  keep  the  peace  cannot  be 
discharged  until  the  condition  of  the  recog- 
nizance is  performed.  Rex  v.  Howard^  11 
Mod.  109. 

14.  The  king  cannot  discharge  a  recogni- 
zance taken  for  the  surety  of  the  peace,  but 
after  it  is  broken  he  maj,  Shipleif  v.  CraU' 
ter,  2  Vent  131. 

15.  A  breach  of  the  peace  destroys  a  par- 
don, although  it  has  been  allowed.  Rex  v. 
Foxworihjft  7  Mod.  153. 

PEER. 

Rklativi  to  peockbdings  against  a  ma. 

1.  A  capiat  did  not  lie  against  peers  at 
common  law  in  trespass  vi  et  annis.  Foeter 
V.  Jaekeon^  Hob.  61. 

2.  It  lies  not  against  them  at  this  day, 
notwithstanding  the  sUtute  of  25  £.  3., 
though  they  are  not  especially  exempted. 
S.  C.  Hob.  61. 

3.  A  capiat  will  lie  against  them  in  a  Ao- 
mtne  rep^gtando.    S.  C.  Hob.  61. 

4.  A  peer  if  excommunicated  forty  days 
may  be  apprehended  on  an  excommyniaUa 
capiendo,    7  Mod.  57. 

5.  Every  baron  of  parliament  ought  to 
have  a  knight  returned  of  his  jury.  Couniett 
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PENDENCY  OF  ANOTHER  ACTION. 


o/Rutkmd'B  case,  6  Co.  53  b.  54  a.  CcumUu 
if  Conway*9  caw.  Skin.  229. 

6.  A  peer  maj  waive  his  privilege  of  being 
tried  bj  hit  peers;  and  if  he  pleads  not 
gailty  generallj,  and  puts  himself  upon  the 
country,  he  cannot  aflerwards  claim  his  pri- 
vilege. MarmiU  of  DonttU  case,  Dall.  16. 
Contra^  Ld.  Dacr^$  case,  J.  Kelv.  56.  Skin. 
239. 

7.  The  court  will  not  on  motion  super- 
sede process  against  one  arrested  bj  the 
name  of  a  commoner  who  claims  peerage 
where  he  has  never  been  admitted  in  par- 
liament. Ld,  BanbuTy*9  ease,  2  Ld.  Raym. 
1247.    2  Salk.  512.  a  C. 

8.  In  civil  actions,  the  recog- 

[  *1034  ]  nizance  is*  entered  into  by  the 

bail  only,  and  so  no  estoppel  to 

a  defendant's  peerage.    Roberts  v.  FtUars, 

13  Mod.  217, 218. 

9.  If  the  claimant  of  a  peerage  be  arrested 
by  the  addition  of  gentleman,  the  court  will 
allow  him  to  give  bail  without  joining  in 
the  recognizance.    SmilA  ▼.  Ftliara^  7  Mod. 

3a 

10.  Indictment  for  murder  by  the  name  of 
C.  K. ;  he  pleads  in  abatement  misnomer, 
and  that  he  was  Earl  of  Banbury,  and  held 
a  good  plea.    Rex  v.  Knowlee^  12  Mod.  55. 

11.  Those  peers  before  whom  the  indict- 
ment is  found  may  try.  Lord  Daere^s  case, 
J.  Kely.  58. 

12.  The  verdict  of  the  greater  number  is 
good,  if  twelve  agree.    S.  C.  J.  Kely.  56. 

13.  The  high  steward  ought  not  to  speak 
with  the  peers  in  absence  of  the  prisoner. 
S.  C.  J.  Kely.  57. 

14.  A  peer  convicted  of  manslaughter 
may  be  discharged  without  reading.  Brom- 
wieh^t  case,  1  Lev.  180. 

PEERAGE. 

1.  A  peerage  is  well  created  though  the 
name  of  it  be  not  from  any  real  place.  Rex 
and  Reg,  v.  KnoUie,  Holt,  531.  Salk.  509, 
510.  a  C. 

2.  Where  a  barony  in  fee  descends  to  se- 
veral daughters,  it  is  in  the  crown,  and  the 
king  may  ex  gratia  vest  it  in  which  daugh- 
ter, or  the  inheritable  issue  of  which  daugh- 
ter, he  pleases,  u/  videtwr;  but  if  a  person 
summoned  to  parliament  by  wnt,  and  ha- 
ving sate  dies,  leaving  issue  two  or  more 
daughters,  who  all  die,  one  of  them  only 
leaving  issue,  such  issue  has  a  right  to  de- 
mand a  summons  to  parliament.  Sir  R. 
Vemey*t  case.  Skin.  441. 

3.  There  cannot  be  poeeetsio  fratriM  of  a 
barony.    Lmrd  Grey^e  case,  Cro.  Car.  601. 

4.  An  earl's  title  was  allowed  at  law, 
though  it  had  been  disallowed  by  the  lords 
in  parliament  Rex  v.  KnoUyt,  2  Salk.  509. 
512. 

5.  If  a  baroness,  &c.  by  marriage  marries 
under  the  decree  of  nobility,  she  loses  her 
name  of  dignity ;  but  a  woman  noble  by 


birth  or  descent,  whomsoever  she  marriea* 
remains  noble.  CowUeee  of  Rutland's  case, 
6  Co.  53  b. 

6.  A  peer  of  Ireland  being  also  a  peer  of 
England,  and  residing  in  England,  does  not 
lose  his  Irish  title  by  long  absence  alooe. 
Earl  of  Shrewehay^e  case,  12  Co.  106. 

7.  A  peer  cannot  be  onsted  of  his  dignity 
but  by  attainder,  act  of  parliament,  or  a 
judgment  in  a  eeire/aeiae  upon  his  patent; 
he  cannot  by  fine.  Rex  v.  Eearl  of  Banbury^ 
Skin.  526,  527,  52a 

a  The  house  of  lords  cannot  deprive  of 
peerage  by  patent.  Rex  v.  KnoUyt^  Salk. 
509,510. 

PENAL  ACTION. 

[  See  poety  tit  Statute.  ] 


PENALTY. 

1.  If  no  indictment  is  directed  by  a  sta- 
tute, a  penalty  to  the  king  must  be  sued  for 
as  a  debt    Rtx  v.  Malland^  2  Stra.  828. 

2.  When  a  statute  gives  a  penalty  to  the 
king  and  the  informer,  and  the  informer 
does  not  sue  within  the  year,  the  king  may 
sue  for  the  whole  penalty  at  any  time  with- 
in two  years.    Rex  v.  FrafMn,  6  Mod.  220. 

3.  If  there  be  two  convictions  against  one 
man,  and  he  can  pay  one  fine  and  not  the 
other,  he  shall  stand  in  the  pillory  for  that 
which  he  cannot  pay ;  but  if  one  conviction 
only,  and  he  wants  20t.  only  out  of  the  full 
pensity,  he  shall  keep  his  money  and  stand 
in  the  pillory.    Rex  v.  Wyat^  Fort  132. 

4.  After  a  commitment  in  default  of  dis- 
tress, justices  cannot  discharge  on  paying  it 
Rex  V.  Green,  Gilb.  232. 

5.  The  penalty  of  a  bond  and  costs  is  the 
maximum  recoverable;  tecut  in  any  other 
instrument,  if  the  action  be  in  aemmpait  or 
covenant    1  Saund.  58  a.    Id.  n.  [el. 

6.  Equitable  costs  are  not  allowed  out  of 
the  penalty  of  the  recognizance  of  bail. 
Baldwin  v.  Jtforgan,  2  Stra.  826. 

7.  The   penalty  is  still  the 

debt,  nowithstanding*  the  sta-  [  *1035  ] 
tute  8  &  9  W.  3.  c.  2.  s.  8.;  and 
therefore  defendant  is  not  entitled  to  oosts 
under  43  6.  3.,  though  plaintifi*  recover  leas 
than  he  was  arrested  for,  if  within  the  pe- 
nalty.   1  Saund.  58  e,  n.  [e], 

8.  Chancery  relieves  against  penalties 
where  a  satisfaction  can  be  settled.  Pead§ 
V.  D,  of  Somerset,  Stra.  453. 


PENDENCY  OF  ANOTHER 
ACTION. 

1.  If  two  actions  are  brought  in  the  same 
court,  or  in  different  courts,  upon  the  same 
promise,  though  for  different  sums,  one  ac> 
tion  may  be  pleaded  in  bar  of  the  other. 
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Jlffkwtdr.  WoMey^  10  Mod.  S86.  Owen ▼. 
iSJp«rTy,3Co.6i  a. 

9.  In  write  which  comprehend  oertainty, 
u  del>t,  detinoe,  Ao,  it  ie  a  good  plea  that 
the  writ  is  brought  pending  another,  bat  in 
write  which  do  not,  as  assise,  trespass,  Slc^ 
it  is  no  plea  until  after  plaint  and  declaration 
nade,  in  which  case  the  writ  purchased  after 
such  plaint  and  declaration  shall  abate. 
Owtn  ▼.  Sparry^  5  Co.  61  a. 

3.  In  an  action  of  trover  in  the  Ezche- 
qaer,  the  defendant  pleaded  that  the  plain- 
tiff  had  another  action  depending  in  K.  B. 
for  the  same  trover  and  conversion  of  the 
nme  goods;  and  it  was  held  that  the  bill 
•hoold  abate.     Oioen  ▼.  Sparry,  5  Co.  61  a. 

4.  Bat  an  action  pending  in  an  inferior 
eoort  is  no  plea  in  bar  to  action  brought  in 
the  saperior  conrt  for  the  same  caase.  Brku- 
l9T.Gfeld,12Mod.  204.  Owen  y.  Sparry,  5 
Co.  61  a. 

b.  So,  to  amm^tsU  in  the  King's  Bench, 
Ae  defendant  cannot  plead  in  bar  another 
action  depending  for  the  same  cause  in  the 
eoort  of  Common  Pleas.  Rowstan  ▼.  Combai, 
6  Mod.  157. 


PERFORMANCE. 
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L  Wan  rsaioKJiAMCK  should  bx  ayieekd 

Ol  A,  DBCUUULTION,  p.  1035. 
IL  &KLATITK  TO  THE   P1.IA  OV  fBaFORllAMCB, 

p.  1035.  

L  Wbbm  nafOBiuLNCE  should  bx  atxrked 

or  A  DECLAEATION. 

1.  Where  the  condition  precedes  the  thing 
demanded,  the  plaintiff  should  show  in  his 
eooat  the  performance  of  it;  otherwise, 
where  the  condition  is  subsequent,  and  goes 
in  defeasance  of  the  thing,  CoUhxni  v,  Bc" 
jmkm,  Plow.  35. 

SL  The  omission  is  cored  by  Terdict,  but 
not  by  jadgment  bj  default.  1  Saund.  228  a. 

II  AttiATITZ  TO  THX  FLBA  OF  riBJKUUlANCI. 

1.^  If  lesfoe  at  will  is  bound  to  give  notice 
to  his  lesser  of  all  declarations  delivered  to 
him  or  to  anj  other,  6l^  with  his  privity, 
general  performance  is  a  good  plea.  Keat- 
img  V.  /ru4,  Latv.  [22a]  593. 

9l  I»debt  OB  a  bond  that  a  steanger  shall 
tender  a  jast  and  true  aooount,  the  defend- 
ant cannot  plead  performance  generally,  but 
ought  to  show  how.  FiUmUriekr.Rotinmm, 
1  Show.  1. 

3.  Fonnerly  it  waa  not  allowable  to  plead 
pefformanoe  of  covenante  generally;  but  in 
qvteai  Elixabeth*s  time  genera]  pleadings 
^gan  to  be  used,  to  avoid  prolixity,  .^/Vi- 
cee  Csi^Mny  T.  .Mosen,  10  Mod.  22a 

4.  Peffikrmance  of  covenants  contained  in 
■a  indenture  cannot  be  pleaded  without  first 
^atmg  the  deed.    lSannd.9d. 

PERJURY, 
i  What  omumom  tbx  ceimi  or  riiuu- 
mT,p.  1036. 

You  II.  21 


n.  RsLATIVK  to  TBI  rAKTIBS'  EIHBDT  Wt 
ACTION,  p.  1036. 
in.  WUIM  AN  INDICTMBNT  LIBS,  p.  1086. 

IV.  Whbn  an  iniobmation  libs,  p.  1037. 

V.  RbLATIVB  to  PBOCBEDINGS  on  a  OBIMtRAL 
FBOSBCDTION  ;— 

(a)  tVhen  there  thould  be teveraltn" 

dteimentt,  p.  1037. 

(b)  In  what  court  the  proeeedinge 

ihauid  be,  p.  1037. 

(c)  With  reepeet  to  the  form  of  the 

tndietment  or  informatiom,  p. 

1037. 
(d)*  Evvlenee,p.  1037.   [  «1036  1 
'e)  7Vui<,p.l03a 
f)  WhenanewtrimlwiUbegrmiit' 

ed,  p.  1038. 
)  £rror,  p.  103a 
(B)  Puniekment,  p.  1038. 

VL  RxLATIVB  to  BUBOBNATION  OF  PBBIUBT,  P. 

losa  *^ 


I*  What  oomrrmrrBs  thb  cbimb  of  naiUEy. 

1.  If  a  man  gives  evidence  as  to  the  credit 
of  a  witness,  though  this  be  not  the  issoe, 
yet  as  it  is  a  point  circumstantially  mate- 
rial, it  is  perjury.  King  v.  Oripe,  Com.  48, 
note,  1  Ld.  Raym.  258.  Comb.  460.  10  Mod. 
195. 

2.  Perjury  may  be  in  an  answer  in  Chan* 
eery  to  matter  not  charged  in  the  bill,  bat 
not  to  an  interrogatory  when  the  matter  is 
not  in  it.    Rex  v.  Drue,  1  Sid.  274. 

3.  If  it  is  in  an  answer  in  Chancery,  it  may 
be  purged  by  a  eecond  answer.  Rex  v. 
Carr,  1  Sid.  418. 

4.  The  attorney-general  can  assign  per- 
jury upon  an  oath  made  even  for  the  qoeenV 
advantage;  and  also  perjury,  as  a  misde- 
meanor, is  assignable  at  an  inqoest  of  office 
not  upon  the  statute.  ^gar*t  case.  Mo.  627. 

5.  One  gave  evidence  at  a  trial,  and  aAer* 
wards  made  affidavit  that  he  was  penoied 
and  suborned,  for  which  affidavit  an  inibr- 
mation  was  exhibited  againet  him,  and  he 
was  found  guilty  of  perjury  in  swearing  that 
he  was  perjured.  Maynard*t  case,  1  Vent.  189. 

a  Unless  the  oath  be  not  only  false,  bat 
wilful  and  malioious,  it  is  no  periorv;  there- 
fore a  man  shall  not  be  convicted  of  perjury 
for  a  mistake;  as  when  one  swore  he  read 
such  a  deed,  and  the  fact  was  he  read  the 
counterpart  only,  thie  was  ruled  to  be  no 
perjury.    Reg,  v.  Jtfiiseo/f,  10  Mod.  195. 

7.  Perjury  by  a  juryman  most  be  with  the 
knowledge  that  it  was  false,  and  in  an  ao- 
tion  within  the  jorisdiotioo  of  the  court. 
IVild  V.  Coekman,  Cro.  Elis.  482. 

a  Peijury  cannot  be  asrigned  in  that  part 
of  the  verdict  which  finds  a  thing  merely  oat 
of  the  issue.    Foroter  v.  Jaekoon,  Hob.  5a 

9.  Making  an  affidavit  which  was  never 
used,  is  not  sufficient  to  eenviet  of  perjury. 
Rex  V.  Taylor,  Holt,  534. 

10.  Perjury  must  be  assigned  in  something 
material  or  eondooiBg  to  ttie  iBsoe,  or  to  the 


1086 


PERJURY. 


discover  J  of  the  truth.    Rex  v,  Onep^  Holt, 
535.    1  Ld.  Raym.  257.  S.  C. 

11.  The  oath  must  be  before  vome  judge. 
Sherington  v.  Ward,  Cro.  Eliz.  725. 

12.  An  oath  in  a  court  touching  a  thing 
which  it  has  no  cognizance  of  is  not  perjury. 
Paine*9  caie,  YeW.  111. 

II.  Rrlativk  to  the  parties*  remedy  by 

ACTION. 

1.  An  action  on  the  case  for  making  a 
false  oath  lies  only  on  the  statute  of  5  £Iiz. 
Damport  v.  Symton,  2  And.  47. 

2.  In  an  action  upon  the  statute  for  per- 
jury, the  plaintiff  must  shoiv  his  damage; 
otherwise  in  indictments,  &c.  Rex  v.  Gripe, 
1  Ld.  Raym.  258. 

3.  Perjury  may  be  punished  as  a  misde- 
meanor, and  the  party  injured  may  also  re- 
coYcr  damages  in  an  action  on  the  case.  12 
Co.  128. 

III.  When  an  indictment  ubs. 

1.  Perjury  is  punishable  at  common  law. 
Maiuuy'9  case,  12  Co.  101.  Damport  t. 
iSJymptOfi,  Cro.  £liz«  521. 

2.  *It  may  be  punished  at  common  law, 
though  the  jury  give  a  verdict  against  the 
false  testimony.  UamperU  case,  3  Loon.  230. 
8eelb.  170.    Cro.£l52L 

3.  One  that  commits  perjury  (not  punisha- 
ble by  5  Eliz.)  may  be  indicted  and  punished 
by  fine  and  imprisonment.  Sydenham  y. 
KeHaway,  Cro.  Jac.  8.  pi.  9. 

4.  Though  it  be  in  the  spiritual  court  or 
oourt  baron,  which  are  not  of  record,  it  is 
still  punishable  by  indictment  at  common 
law.    An(tn,    1  Sid.  454. 

5.  There  cannot  be  an  indictment  for  per- 
jury on^Stat.  5  Eliz.  c.  14.  forgiving  false  evi- 
dence to  the  grand  jury  at  sessions  on  an 
indictment  for  riot.  Flower's  case.  5  Co.  99  a. 

6.  So  also  of  perjury  supposed  to  be  com- 
mitted on  an  indictment  for  felony.  Id.  ibid. 

7.  Held,  that  a  defendant  for  an  oath  on 
an  interrogatory  in  the  Star-Chamber,  could 

not  be  indicted  on  the  statute  of* 
[  mm  ]  5  Eliz.  Sir  R.  Miller^*  case,  Yelv. 
120. 

IV.  When  an  information  lies. 

1.  Perjury  is  punishable  by  information  at 
common  law.    Rex  v.  ,  1  Sid.  106. 

2.  An  information  for  perjury  was  denied 
because  the  question  was  not  &ir.  Rex  v. 
Dttfiuner,  Holt,  364. 

V.  Relative  to  procsedinos  on  a  criminal 

prosecution  ; — 
(a)  WTten  there  thouid  be  eeveral  indietmetUt. 

Two  persons  cannot  be  jointly  indicted 
for  perjury.    Rex  v.  PhiUips,  Stra.  921. 

(b)  in  what  court  the  proeeedingt  ehould  be, 

1.  Perjury  is  to  be  punished  in  the  same 
oourt  where  it  is  committed.  Aire  v.  Sedg^ 
vrieke,  2  Ro.  19a 

2.  Perjury  in  Chancery  is  punishable  there. 
Mo.  656. 

3.  Perjury  committed  in  a  case  of  sptritual 
conusance  ii  punishable  in  the  spiritual  oourt 


Biehop  of  8t,  Dmidt  v.  Luejr,  1  Ld.  Raym. 

451. 

4.  But  it  is  punishable  in  the  King^s 
Bench,  though  not  committed  tberob  &x 
V.  IVhiekaley,  2  Ro.  244. 

5.  A  man  may  be  indicted  for  perjury  in  a 
court  baron.    Anon.  1  Mod.  55. 

6.  An  indictment  may  be  found  at  the  ses- 
sions for  perjury  and  barratry.  II  Mod.  67. 
But  see  ib.  67.  n. 

(c)  With  reepect  to  the  form  ef  the  indietment 
on  informaiion, 

1.  The  charge  of  perjury  ought  to  be 
equally  certain,  whether  at  common  law,  or 
on  the  statute.     Rtx  v.  Greepe,  2.  Salk.  514. 

2.  An.  indictment  for  perjury  ought  to 
show  the  cause  of  the  perjury,  but  otherwise 
in  an  action  for  wordts  concerning  perjury. 
SirR.Snowde,  v. ^  Cro.  Car.  322. 

3.  A  man  ou^ht  not  to  be  drawn  into  a 
constructive  perjury.    Salk.  514. 

4.  An  indictment  for  perjury  upon  the 
statute  5  Eliz.  must  say  volunJUtrie  depoouiL 
Hamper^t  case,  2  Leon.  211. 

5.  If  an  indictment  for  perjury  on  an  affi- 
davit before  a  commissioner  for  taking  affida- 
vits, do  not  say  that  the  penury  was  volun- 
tarily or  wilfullv'  committed,  it  is  bad  on 
error.    Rex  v.  Toy/or,  Show.  190. 

6.  If  an  indictment  of  perjury  assign  it  to 
be  done  at  A,  and  it  was  done  at  B,  it  is 
sufficient  if  within  the  same  county.  Rex  r. 
Taylor,  Holt,  534.  Skin.  403. 

7.  In  an  information  for  perjury,  if  the 
situation  of  a  place  is  not  sufficiently  averted, 
an  innuendo  will  not  help  it.  Rex  v.  Oripe^ 
Com.  43.    1  Ld.  Raym.  259.  &  C 

8.  An  indictment  for  perjury  foond  at  the 
sessions  in  Norfolk,  statmg  that  an  act  was 
done  at  Westminster  in  the  county  of 
Middlesex,  and  that  the  defendant  did  eom- 
mit  perjury  at  Theed  in  the  county  aforesaid, 
is  bad.    Rex  v.  ^iifin,  11  Mod.  66L 

9.  "Barnep"  for  "Barnap.'*  and  **orieniale** 
for  ^orienfolt,'*  are  fatal  variances  between  an 
indictment  for  penury,  and  the  record  of  the 
trial.    Rex  v.  Carter  6  Mod.  16& 

10.  If  an  indictment  for  perjury,  in  ra- 
citing  the  record  of  the  trial,  state  a  fact  as 
happening  between  A,  B,  and  C.  and  it  ap- 
pears from  the  record  produced  in  evidenoe, 
that  the  foot  happened  between  A  and  B 
only,  the  variance  is  fatal.    Id.  ibid. 

(d)  Evidence, 

1.  The  same  evidence  is  not  sufficient  to 
convict  of  perjury,  that  mirbt  deteroinie  a 
case  of  property.  Reg,  v.  Ifuseat,  10  Mod. 
194. 

2.  No  conviction  of  perjury  on  evidence  of 
a  single  witness.  Rex  v.  BroughUm,  3  Stra. 
1230. 

In  an  information  for  perjury,  the  party 
who  has  sustained  the  damage  cannot  be  a 
witness.    Rex  v.  Povey,  1  Sid.  237. 

4.  (^  an  indictment  of  perjury  in  an  an- 
swer in  CSianoery,  it  was  held,  that  if  the  bill 
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be  &nuMed  in  Qianoerj,  the  eomplain. 
■at  there  ii  a  witness,  otherwise  he  is  not ; 
that  the  bUl  taken  off  the  file  is  no  evidence, 
though  a  copy  made  whilst  the  bill  was  on 
the  file  may  be  read ;  bat  there  beio^  only 
oath  against  oath,  the  defendant  was  ae- 
quitted.    FansftoipV  case.  Skin.  327. 

5.  In  an  in&rmation  of  peijnry, 

{  *1038  ]  to*  prove  what  one  (who  was  since 

dead)  swore  upon  the  first  trial, 

and  aUowed  to  be  good  evidence.    Rex  v. 

Buckwotik,  T.  Raym.  170. 

6  A  copy  of  depositions  returned  into 
CbancerjT,  taken  under  a  oomroission  to  ez- 
■mine  witneases,  is  not  admissible  evidence 
on  an  indictment  of  perjury  against  the  de- 
ftndant,  although  swiom  to  be  a  true  copy, 
onleas  it  he  first  firand  that  the  defendant 
was  Bwwn,  and  that  he  made  the  original 
depoBitioBs.    Bex  v.  BamoU,  2  Show.  486. 

X,  Neither  the  redtal  of  a  deed  nor  the 
letter  of  the  party  is  evidence  to  prove  per- 
jmr.    Rex  v.  Da.  Ma.  Carr,  1  Sid.  419. 

8.  In  perjury,  if  the  record  of  the  trial  be 
not  entered  np«  it  cannot  be  proved  by  the 
minotea.    JKev  y.  Carter,  6  Mod.  168. 

(e)  TriaL 

1.  If  perjury  be  committed  at  the  assies, 
and  the  indictment  state  the  venire  faeiae  as 
fetnmable  before  the  justices  aforesaid,  yet 
the  Bobeequent  justices  of  assize  may  try  the 
indictment    Bex  y.  SerjeafU,  I  Mod.  Sh 

2.  If  there  be  two  indictments  against  a 
defendant  &r  perjury,  and  he  takes  the  re- 
eords  down  to  trial,  he  may  bring  on  which 
of  them  he  jdeases  first ;  but  the  attomey- 
mnerai  may  enter  a  noUe  protequh  and  cn- 
wce  him  to  bring  on  the  other.  Rex  v. 
Carter^  6  Mod.  168. 

(f)  y^henanewirialwillbegranUd^ 

1.  Where  the  party  is  acquitted,  no  new 
toal  la  aUowed  m  case  of  perjury.  Rex  v. 
Famuk^  1  Sid.  153. 

2.  The  court  will  grant  a  new  trial  on  an 
mdictment  of  peijnry,  after  a  verdict  for  the 
<uig,  if  it  appear  that  it  was  not  wilful  and 
eorropC    Rex  r.  Smithy  2  Show.  165, 

(g)  Error. 

One  convicted  of  perjury  cannot  take  ad- 
vantage of  errors  in  the  first  record  on  which 
he  was  convicted.  Rex  v.  Wright,  1  Sid. 
148.    T.  Raym.  74.  * 

(h)  PuniehmenL 

In  pemrj  upon  the  statute,  disability  is  a 
part  of  the  pmushment ;  at  common  law,  it  is 
a  ennaeqnence  only,  and  pardonable.  Rex  v. 
Oriepe^  1  Ld.  Raym.  25.  Salk.  514. 

IV.     RaZ-ATIVI  TO    SUSOKNATION    OF  FKRJnaT. 

1-  Agreeing  to  give  a  person  a  sum  of 
mney  to  prove  a  deed  to  be  fiirged,  for  the 
purpose  of  obtaining  a  verdict,  is  a  criminal 
ofienoe.    Rex  v.  Johnson,  2  Show.  1. 

2.  An  infermation  fi)r  attempting  to  sub- 
orn a  person  to  prove  a  deed  false,  is  good, 
without  alleging  that  the  deed  was  true.  Id. 
ibidL 

X  An  mdictment  for  tgreeing  to  suborn  a 


man  to  commit  perjury,  is  good,  without 
averring  the  agreement  specially.  2  Show. 
2S.  C. 

4  In  an  indictment  for  subornation  of 
perjury,  it  most  appear  that  the  party  sub- 
orned committed  the  perjury.  Rex  t.  Darhf^ 
7  Mod.  101. 

5.  An  indictment  that  one  man  gave 
another  divers  sums  of  money  to  prove  a  deed 
to  be  forged,  is  sufficiently  ceruin.  Rex  v. 
JohnMon,  2  Show.  2. 

6.  In  an  information  for  subornation  of 
periury,  if  one  of  the  assignments  is  good, 
and  the  defendant  is  found  guilty,  be  shall  be 
punished.     Rex  v.  Rhodes^  2  Ld.  Raym.  887. 

7.  An  attorney  convicted  of  a  misde- 
meanor may  be  fined  and  imprisoned,  and 
ordered  to  find  sureties  for  his  good  be* 
haviour,  and  be  struck  off  the  roU;  for  the 
penalty  of  subornation  of  perjury  (inflicted 
by  5  Eliz.  c.  9.)  is  no  guide  as  to  the  punishr 
ment  at  common  law.  i2exv.  Johnson,  8 
Show.  4. 

PETITION. 

1.  Where  an  estate  might  be  divested  out 
of  a  common  person,  and  vested  in  another 
without  action,  entry  or  claim,  it  shall  be 
divested  out  of  the  lung  without  petition  or 
moTutraru  de  droit ;  and  e  convereo.  Choimr 
ley's  case,  2  Co.  50  a. 

2.  A  petition  lies  to  the  king,  though  he 
has  parted  with  the  fieehold.  Sadler's  case, 
4  Co.  54  b.    1  And.  180.  S.  C. 

3.  When  one  common  person 
against  another*  common  person  [*1099] 
is  put  to  his  real  action,  in  such 

case  he  shall  be  put  to  his  petition,  which  is 
in  lieu  of  his  real  action  against  the  king. 
Id.  ibid. 

[See  also  ante,  tit.  MoiiffraANS  dk  Deoit,  p. 
955.] 

PEW. 

1.  Uninterrupted  enjoyment  of  a  pew  for 
more  than  twenty  years,  is  not  evidence  to 
presume  a  title  in  plaintiff,  unless  the  pew  be 
laid  as  appurtenant  to  a  messuage  in  the  pa- 
rish.   2  Saund.  175  e. 

2.  A  faculty  will  not  entitle  to  an  action  at 
law  for  disturbance  of  a  pew,  unless  it  annex 
the  pew  to  messuage.   2  Saund.  175  c.  n.  [61. 

[See  also  anU,  tit  Chubch,  Vol  I.  p.  283.J 

PHYSICIAN. 

1.  No  one  may  practise  physic  in  London, 
or  within  seven  miles  of  the  town,  without  a 
license  firom  the  college  of  physicians.  Col" 
lege  of  PJwticians  v.  West,  10  Mod.  354  Cro. 
Jac.  121.  S.  P. 

2.  Nor  may  any,  besides  graduates  of  one 
of  the  universities,  practise  in  the  country 
without  a  license  from  the  president  and 
three  elects.  The  (Mege  of  Physicians  t. 
West,  10  Mod.  354. 

3.  A  graduate  physician  of  Oxford  cannot 
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pnotifle  in  Loodon  without  license  of  the  ooj. 
lege.  CoUegt  of  Phy9ieian$  v.  LowU^  1  Ld. 
Ravm.  473. 

4.  The  charter  of  incorporation,  in  which 
these  privileges  are  granted,  is  confirmed  by 
statute  14  &  15  Hen.  8.    10  Mod.  353. 

5.  An  apothecary  visitiDg  a  patient,  judg- 
ing of  his  disease,  and  sending  in  medicines 
for  his  cure,  is  not  a  practising  of  physic  con- 
trary to  the  14  and  15  H.  8.  c  5^  provided  he 
only  charge  for  the  medicines.  Pktgtieia'M'' 
CJUgt  V.  Raife,  6  Mod.  44. 

6.  By  32  H.  8.  c.  48.,  members  of  the  col- 
lege of  physicians  are  exempted  from  serving 
the  office  of  constable  in  London ;  but  this 
will  not  exempt  a  physician,  though  a  mem- 
ber of  the  college,  from  serving  the  office  in 
the  country  vihen  he  occasionally  resides. 
Mhr,  Pordmge*$  case,  1  Mod.  22. 

7.  If  a  statute  enact  that  the  lord  lientan- 
anta  of  the  several  ooonties  shall  charge  ^*any 
person  with  horse  and  arms  in  the  county 
where  his  estate  shall  lie,*'  towards  the  main- 
tenance  of  the  militia,  tJhe  colle|;e  of  physi- 
dans  are  not  exonerated  from  this  charge  by 
a  charter  exempting  all  the  members  thereof 
from  **  bearing  or  providing  arms  to  serve  in 
the  militia  in  London  or  \^tminster.''  Sir 
Ham  Sloane  v.  Pawlett,  8  Mod.  11. 

8.  The  colleee  or  the  president  may  sue 
fiir  the  penalty  tor  practising  without  license. 
CoUege  of  Pkytidant  v.  TotAois,  1  Ld.  Raym. 

9.  The  college  of  physicians  may  brin?  an 
action  on  the  34  H.  8.  c.  5.  in  the  name  of  the 
president  and  fellows.  President  and  College 
of  Phyoicians  v ,  2  Show.  167. 

10.  In  debt  on  the  14  H.  8.  c  5.  for  practis- 
ing  without  license,  the  printed  statute-book 
is  evidence  of  the  charter  of  the  college.  S. 
C.  2  Show.  166. 

11*  In  an  action  for  false  imprisonment 
brought  against  the  president  and  censoi's  of 
the  college  of  physicians  and  others,  the  de- 
fendanto  justified  under  the  charter  for  the 
incorporation  of  the  coUecre,  and  the  statute 
14  d&  15  H.  8.  c.  5.  by  which  the  charter  is 
eoofinned,  and  the  statute  1  Mary  c  9.  en- 
larging the  power  of  the  censors,  and  set 
ibrtb,  that  the  plaintiff  practised  physic,  not 
being  admitted,  Sec. ;  that  being  examined,  he 
was  found  insufficient,  and  forbidden  to  prac 
tiee ;  but  that  notwithstanding  he  afterwards 
did  practise  for  a  month,  whereupon  they 
amerced  him  jC5.,  to  be  paid  at  their  next 
usembly,  d&c,  and  likewise  enjoined  him  to 
forbear  practising  any  more  until  he  was 
found  sufficient,  £0^  upon  pain  of  imprison- 
ment; that  he  continuing  still  to  practise,  was 
farther  &ied,;uid  ordered  to  be  committed; 
that  being  questioned  if  he  would  submit  to 
the  said  «>Uege,  he  replied  that  he  had  prac- 
tised, and  would  practise  without  leave  of  the 
ooUego,  and  denied  thit  by  the  statute  they 
had  any  authority  over  him ;  he 
I  *1040  ]  having  regularly  taken  his*  de- 


gree of  doctor  of  physic  within  the  md- 
versity ;  whereupon  the  censors  ordered  him 
to  prison,  which  was  executed  according- 
ly; the  plaintiff  replied,  bv  showing  the 
clause  in  the  act  upon  which  he  relied, 
and  averred  that  he  had  taken  the  degree  of 
D.  M.  in  the  university  of  Cambridge,  and 
practised  physic  in  the  city  of  London  as  ho 
well  might ;  upon  demurrer,  the  replication 
was  held  to  be  good,  and  that  the  censors  had 
no  power  to  commit  the  plaintiff  fat  any  of 
the  causes  mentioned  in  the 'plea.  Dr,  Bon^ 
hamU  case,  8  Co.  114  a. 

12.  It  was  also  resolved  in  the  above  case, 
that,  supposing  the  censors  had  power,  yet 
they  had  not  pursued  it,  for  these  reasons  ; 
1st,  because  the  censors  alone  have  power  to 
fine  and  imprison,  whereas  the  fine  was  im- 
posed by  the  president  and  censors ;  2dty,  the 
plaintiff  was  summoned  to  appear  before  the 
president  and  censors,  whereas  the  president 
had  no  authority ;  3dly,  the  fines  imposed  hf 
them  by  virtue  of  the  act  belong  to  the  king, 
and  yet  the  fine  was  limited  to  themselves  ; 
4thly,  they  ou^ht  to  have  oommittcfd  flie 
plaintiff  immediately,  though  no  time  is  limit- 
ed by  the  act ;  5thly,  their  proceedings  ought 
not  to  have  been  by  parol,  but  put  upon  re- 
cord, inasmuch  as  their  authority  was  by  pa- 
tent and  act  of  parliament,  particularly  as  it 
was  to  fine  and  imprison ;  Sthljr,  the  act  was 
to  be  construed  strictly,  otherwise  the  liberty 
of  the  subject  was  at  their  pleasure.  Id.  Ibid. 

PIEPOWDER  COURT. 

1.  This  court  must  be  holden  before  the 
steward,  and  not  the  mayor,  unless  by  cus- 
tom.   Anon,  Skin.  33. 

2.  This  court  may  be  attached  to  a  market 
as  well  as  to  a  fiur,  but  it  can  only  meddle 
with  what  happens  in  the  market  the  same 
day,  and  actions  for  words  or  concerning  land 
are  not  proper  for  that  court,  but  only  mat- 
ters of  cbntracts  and  batteries,  and  words 
there,  during  the  market,  and  by  oecasion 
thereof.    Howel  v.  Johmy  Cro.  Eliz.  774. 

3.  A  plea  in  justification  of  an  arrest,  stat- 
ing that  the  contract  was  made  within  the 
fair,  to  entitle  the  piepowder  court  to  juris- 
diction, but  without  specifying  that  it  was 
for  something  bought  or  scud,  or  arising 
within  the  fair,  was  neld  bad.  Anon.  Skin. 
33. 

[Set  aZso  an<e,  tit.  Court,  div.  II.  (n.)  Vol.  I. 

p.  401.] 

PIRACY- 

1.  Piracy  was  held  to  be  within  the  words 
of  a  policy,  vmt.  danger  of  the  seas.  Bsrtsii 
T.  WMford,  Comb.  56,  57. 

2.  A  thing  which  is  not  fokmy  if  done  upon 
the  land,  is  not  piracy  within  the  statute  518 
H.  8.  if  done  upon  the  sea.  Pdaekie'i  csss, 
I  Ro.  175. 
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3.  Thevenel  wiMt  fbrftitod  by  the  pincr 
oT  those  who  are  in  it.  HUdelfTani*$  case,  1 
Ro.385. 

4.  A  pftrdon  for  all  felonies  in  or  oat  of  the 
realm  does  not  pardon  a  piracy  npon  the  high 
■0a ;  hot  it  pardons  piracy  in  a  creek  or  port. 
Amm,  Mo.  756.  jL  1044. 

5.  The  knowinely  receinng  and  abetting 
within  the  body  ofa  county  one  who  has  com- 
mitted piracy  upon  the  sea,  is  not  an  oflfenoe 
oopitsable  by  the  common  law ;  for  where 
the  common  law  cannot  punish  the  principal, 
it  cannot  punish  any  one  as  accessary  to  such 
principal ;  fvcre,  whether  the  admiralty  has 
jurisdiction  in  soefa  case.  AdmiraUy  case, 
13  Cou  51. 

€L  By  the  letters  patent  granted  to  the  lord 
admiral  of  England,  the  goods  which  pirates 
lake  from  others  by  robbery  and  piracy  do 
not  pass.    Case  of  Aracy,  Id  Co.  73. 

7.  Until  proofof  property  be  made,  the  king 
mar  seias  goods  so  taken,  and  may  sell  them 
if  ikey  are  &oae  feriUura,    Id.  ibid. 

8.  Tlie  statute  does  not  limit  the  owner,  in 
eaee  of  dejttedatioQi  to  any  certain  time  to 
profe  the  property  of  the  goods,  as  in  case  of 

Id.»Md. 


[  •1041  ]         PLACE. 

RklATITB  to   TBI  STATCIOENT  OW  THK  PLAOK 

m  puEAninQ. 

1.  A  dedaration  in  atntmpnl  that  the  de. 
iendant,  in  coosidsration  the  plaintiff  would 
do  eoeb  aa  set,  promised  to  pay,  averring 
that  he  did  the  act,  without  alleging  a  place, 
ie  bad  on  demurrer.  Jack$on  ▼.  MiUi^  1 
Show.  5a 

2L  It  is  not  sufficient  to  show  where  a  spi- 
ritoal  court  was  held  at  the  commencement 
of  the  suit,  without  alleging  at  what  place 
it  was  held  when  sentence  was  pronounced. 
Imdter.  Lueke,  Lutw.  [110, 111].  303. 

3l  If  a  contract  be  laid  in  London,  and  a 
eollataral  matter,  or  the  thing  contracted 
for,  be  done  beyond  the  seas,  it  need  not  be 
alleged  **to  be  done  in  the  ward  of  Cheap." 
Mbt4^  w.  Homer,  1  Show.  348. 

4.  If  a  man  pleads  a  conveyance  made  of 
land  aecording  to  promise,  he  need  not  show 
where  it  was  made,  for  it  shall  be  intended 
to  be  made  upon  the  land;  so  in  case  of 
fiHrmance  of  covenants.  March,  23.  pi.  51. 

&  In  pleading  the  statute  33  H.  8.  c.  16. 
of  alien  artificers,  a  place  need  not  be  alleged 
where  he  was  an  alien  and  artificer,  Sevens 
T.  JXsrri^ge,  1  Saund.  8. 

6.  If  the  count  omit  to  state  the  place,  yet 
if  the  defendant  plead  a  collateral  matter 
whereby  the  matter  of  fact  is  confessed  by 
implication,  the  fault  in  the  count  is  thereby 
eamL    Pepe  ▼.  Sit.  Leger^  Lutw.  [175]. 

7.  So,  aner  a  writ  of  inquiry  of  damage, 
the  want  of  a  place  is  not  material.    Lutw. 


tag. 


The  plaoe  laid  in  the  dedaration  ought, 
in  general,  where  the  matter  is  transitory. 


to  be  followed  in  the  plea.  Bridgewaier  v, 
Bythway,  3  Lev.  113.  1  Saund.  8.  85.  S 
Saund.  5  6. 

9.  Where  the  jostification  is  local,  the 
place  mast  be  traversed.  1  Saund.  81  a.  3 
Saund.  56. 

PLANTATION. 

1.  Though  a  plantation  be  an  inheritance, 
yet  if  it  is  in  a  foreign  country,  it  is  looked 
upon  as  a  chattel  to  pay  debts,  and  a  testa- 
mentary thing.  Abeijv.  Robineon^  3  Vent  358. 

3.  On  an  appeal,  the  appellant  must  pro- 
cure the  proceedings  to  be  transmitted,  and 
proceed  within  a  vear  after  the  appeal  al- 
lowed, or  appeal  will  be  dismissed  with  costs^ 
without  notice.  Oorden  v.  JLowlAcrs,  3  Ld. 
Raym.  1447. 

3.  The  foreign  courts  cannot  transmit  a 
matter  for  difficulty  to  the  king  in  council, 
but  must  determine  it  &  C.  9  Ld.*Raym. 
1448. 

PLEAS  AND  PLEADING. 

(A)  RESPECTING  PLEADING  IN 
GENERAL. 

I.  Gknseal  ruues  in  kjeadxng,  p.  1043. 

11.   ReLATIVX    to    THK  OONBTEVCTION  OV 
PLKADINGS,  p.  1043. 
ni.  RxLATIVX  to   THK   DCQEBS    OV    CKR- 
TAINTT  NKCnSAET  IN  rUUDINO,  p. 

1043. 

IV.  RCLATIVK  TO  THE  U8I  OV  A   SCHJOKT, 

W).  1043. 
HKRI  A  DXKA  SHOULD  Bl  SHOWN  IN 
PLEADING,  AND  HOW    FT  SHOULD  BK 
PLEADED,  p.   1044 
YI.  ReLATTVE   TO  AVBKM1NT8    Df  fLIAD- 
INO; — 

(a)  When   an    a/oermefni    is  neee$~ 

•ary;^ 

1.  In  a  declaration,  p.  1044. 

3.  In  a  plea,  p.  1045. 

(b)  When  an  avtrmetA  need  net  he 

made; — 

1.  Generally,  p.  1045. 
9.  In  a  declaration,  p.  1045. 

3.  In  an  indictment,  p.  1045. 

4.  In  a  plea,  p.  1046. 

(c)  How  an  averment  ehotdd  he  made^ 
p.  1046. 

VII.  WhEEK  the  OONCLUBION  OF  PROUT 
PATBT  PER  REOORDUM  IS  PROPER, 
p.  1046. 

VIIL*  Relative  TO  msTAJKEs  IN  [  *1042  ] 

pleading; — 

(a)  In  thecaee  of  a  mere  derieei  mis- 
take,  p.  1046. 

(b)  Where  there  are  ttDoeonlradictmry 
ttaUmente,  p.  1046. 

(c)  What  ie  held  to  be  matter  of  oub- 
otanee,  p.  1047. 

(d)  What  ie  only  form,  p.  1047. 
IX.  General  rules  rkspbctinq  joining 

nsux,  p^  1047. 


1042 


PLEAS  AND  PLEADING. 


(B)  RESPECTING  FLEAS  IN  GENERAL. 

I.  Gknkeal  rulu,  p.  1047. 
II.  When  nrKRAL  defendants  should 

JOIN  OE  8EVBE   Df    TUEUt  PLEAS,  p. 

1048. 
III.  When  and  how  defence  should  be 

MADE  IN  A  PLEA,  AND  BT  WHAT  AT- 
TORNEY, p.  1048. 

rV.  Relative  to  the  sTAmcENT  of  the 
PLACE,  p.  1048. 
V.  Rblatitb  to  the  statement  of  the 

TIME,  p,  104a 
VI.  Of  giving  colour  to  the  plaintiff, 

p.  1049. 
VIL  When  the  means  bt  which  a  thino 

IS  DONE  SHOULD   BE   PARTIOULARLT 
STATED,  p.  1049. 

VIIL  The  plea  must  correspond  with 

THE  FORM  OF  ACTION,  p.  1049. 
IX.  ReLATHTB   to  THE   OONCLUSION  OF   A 

plea;-* 

(a)  OeneraUy^  p.  1049. 

(b)  When  U  thould  eondude  with  a 

verifieation^  p.  1050. 

(c)  When  it  §hmdd  eonclu/de  to  the 

eountry^  p.  1050. 

(d)  How  a  wrong  amehmon  ohoM 

be  taken  advantage  of,  p.  1050. 

X.  Relative   to  the  distinotion   be- 

TWEEN  PLEAS  IN  BAR  AND  IN  ABATE- 
MENT, p.  1050. 

XI.  Respecting  traverses,  p.  1051. 
XII.  What  cannot  be  given  in  evidence 
without  being  pleaded  bpbciallt. 
p.  1051. 
XIIL  What  cannot  be  pleaded  special- 
ly, or  if  pleaded  makes  the  plea 
bad,  as  amounting  to  the  oenerai, 

ISSUE,  p.  1053. 

XIV.  What  mat  be  pleaded  speciallt, 

OR  GIVEN  IN  EVIDENCE  UNDER  THE 
GENERAL  ISSUE,  p.  1052. 

XV.  Relative  to  justifications  upon 

possession,  p.  1053. 

XVI.  When  and  how  the  party's  estats 
should  be  shown  in  a  plea,  p. 
1053. 
XVII.  Relative  to  the  plea  of  judg- 
ment REOOVERD,  p.  1053. 
XVIII.  Relative  TO  duplicity  Df  A  plea; — 

(a)  What  pleoM   are  bad  a$   being 

double^  p.  1053. 

(b)  What  are  not,  p.  1053. 

(c)  How  ditptieity  thould  be  taken 

advantage  of,  p.  1054. 
XIX.  Relative  to  the  pleading  several 
pleas; — 

(a)  When  a  defendant  can  have  leave 

to  plead  several  pleaa,  p.  1054 

(b)  Of  the  motion  for  that  nurpooe,  p. 

1054.  r    i—     r 

(c)  What  pleae  may  be  pleaded  to^ 

FetW,  p.  1055. 

(d)  What  pleae   cannot  be  pleaded 

together,  p.  1055. 


(e)  Bom  ihew  ahmiid  be  pleaded,  p. 
1056. 
XX.  When  a  plea  is  to  bi  considered 
ISSUABLE  wrrmN  the  meaning  or  a 
judge*s  order,  p.  1056. 
XXI.  When  an  affidavit  is  necessary 
in  support  of  a  plea,  p.  1056. 

XXn.  CoNSEaUENCES    OF   THE   PLEA    BKMQ 
BAD,  p.  1057. 

XXIII.*  What  defects  in  plead- 
ing ARE  CURED    BY  THE  [  *1043  ] 
SUBSEQUENT  PLEADINGS; 

(a)  A  bad  declaration  by  ike  pHea,  p. 

1057. 

(b)  The  plea  by  the   rqHeatian,   p. 

1057. 

(c)  The  repUeation  by  the  refcinder,  p. 

1057. 

(d)  What  fauUe  are  cured  by  demur^ 

ring,  p.  1058. 
XXIV.  Relative  to  notices  and  rulre  to 

PLEAD,  p.  1058. 

XXV.  Relative  to  the  timx  of  plbadiho 
puuB,  p.  1058. 
XXVI.  Relative  to  the  obtaining  fob- 

tbsr  time  to  plead,  p.  1059. 
XXVII.  Relative  to  the  delivery  or  bil- 

INO  OF  PLEAS,  p.  1059. 

XXVIII.  Of  witbdrawing  pleas  ;-« 

(a)  When  a  defendant  will  he  aUawed 
to  withdraw  or  waive  hie  plea,  and 
plead  de  novo,  or  amend,  p.  1059. 

(b)  fVAen  not,  p.  1060. 

XXIX.  Of  adding  AND  amending  PLBAB,  p. 

1060. 

XXX.  Of  TBX  PLEA-ROLL,  p.  1060. 


(A)  RESPECTING  PLEADING  IN  GE- 

NERAL. 

I.  General  rules  in  PUEADUfa. 

1.  Every  thin^  shall  be  taken  most  stroof  . 
1y  against  the  pleader.  Hob.  323.  234.  1 
Saund.  258  a. 

2.  Whatever  is  tnateriallv  alleged  and 
not  denied  is  admitted.  Atdtolien  v.  5tH^ 
son,  Stra.  297.    1  Saund.  22  «.  n.  (3). 

3.  The  day  of  the  week,  where  material* 
ought  to  be  set  forth  in  pleading,  for  tbo 
court  are  not  obliged  to  consult  the  alma- 
nack.   Major  V.  Clarke,  t  Vent  248. 

4.  In  reciting  statutes  in  pleading,  it  \m 
sufficient  for  anv  one  to  recite  so  much  as  \m 
for  his  case.  Lord  ShaJfUbury  v.  Di^^  T. 
Jones,  50. 

5.  Surplusage  in  a  count  or  dedaration 
hurU  not.    RM  v.  Oeborn,  Hob.  23. 

II.  Relative  TO  THE  coNSTRQOTMMf  OF  PUBAXft* 

INGB. 

1.  In  pleading,  words  shall  be  tied  to  a 
strict  construction,  according  to  the  roles  of 
grammar.  Jackson  v.  Lavnight,  10  Mod. 
185. 

2.  Words  are  to  be  taken  eEclusively  or 
inclusively  according  to  the  subject-matter. 
Rex  V.  City  ofNorwick,  Stra.  18L 
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nL  Riunrx  to  the  d: 


OF  OBKTlBfTT 

moEaHAmT  nr  plkadino. 

1.  In  but  which  are  to  defend  the  party 
and  ezeose  himself^  certainty  to  a  ooramoo 
intent  i«  fofficient ;  in  indiotmenti,  counts, 
leplicationa,  &c.,  certainty  to  a  certain  in- 
tent in  general  ie  required ;  bat  certainty  to 
a  certain  intent  in  every  particular  ie  rmect* 
ed  by  the  lav.  Lang*9  caw,  5  Co.  190  a. 
1  Leon.  321.  SUnu  ▼.  Taoener.  10  Mod.  330. 
Comb.  64. 

9.  Duplicity  or  uncertainty  is  not  allowed 
in  any  pleading.  Buftop  of  JSseter  v.  Htaly 
Comb.  239, 240. 

a  Plets  which  go  to  the  disability  of  a 
penoo  ooght  to  Im  very  certain.  HeU  ▼. 
BiMkaojfExeier^  4  Mod.  136. 

4  Where  ban  are  to  be  good  to  a  com* 
mon  intent*  it  shall  not  be  such  an  intent  as 
stands  indifferent,  but  such  as  has  a  more 
vehement  presumption  than  any  other  in* 
tent.    CMdnt  t.  B^uakm^  Plow.  30. 

5.  Want  of  the  word  dHo  or  elm  in  a  de- 
claration, where  several  mention  is  made  of 
thiqgs  of  the  same  nature,  hurts  not  after 
verdict    Chambttlain  v.  Coofce,  2  Vent.  78. 

IV.  RXLATrVB  TO  TBI  USE  OF  A  8CIUCIT. 

1.  What  comes  under  a  scilicet  shall  not 
vitiate.    WM  v.  Turner^  Stra.  1095. 

3.  When  time  or  other  circumstance  is 
ascertained  by  a  vidilicet  or  scilicet,  if  it  is 
not  material  it  is  void.  Harvey  v.  Sir  O. 
£MMU,LatS00.309. 

i  Where  payment  is  pleaded  to  a  bond, 
ecilJoet  such  a  day,  the  day  is  not  material. 
Bmne  v.  Barry ,  Stra.  954. 

4.  An  inconsistent  postea  under  a  scilicet 
may  bo  rejected.    Heyimin  v.  Iioger$,  Stra, 


5.*  A  scilicet  repugnant  to  the 
[  *1044  ]  matter  precedent  is  void,  as  well 
upon  demurrer  as  after  verdict. 
CwOer  T.  Soatkem,  1  Lev.  195. 
V.  Whbi  a  oexd  shouij>  bb  shown  in  plbad- 
ne,  AMD  BOW  rr  sboitld  bb  rixADBn. 
1«  Upon  pleading  a  grknt  of  a  reversion, 
the  deed  must  be  shown.    MaidweU  v.  An- 
drmM^  1  Leon.  310. 

So,  upon  pleading  an  estate  in  a  hundred. 
Lmmom  v.  Bare,  2  Leon.  74. 

3.  A  tinner  claiming  the  privilege  of  the 
a^SMiaries  court  under  a  imtent  made  by 
£dw.  1^  must  show  the  patent.    Mo.  849. 

4.  A  justification  under  process  out  of  the 
palace  court  ought  to  show  the  letters  pa- 
teat  for  the  erection  of  it.  Rogert  v.  Jttir«- 
cel,  1  Sid.  259. 

5«  PeilSM'mance  of  covenants  cannot  be 
pleaded  without  showing  the  deed.  Anon, 
1  Sid.  5a  97. 

6.  Where  an  acceptance  of  rent,  lease  for 
lift*  or  an  entry  for  a  forfeiture,  is  pleaded 
to  be  made  by  a  corporation  aggregate,  or  a 
Aoffinent  to  them,  it  need  not  be  shown  that 
aucb  aflceptaBce  was  by  deed,  or  that  there 
was  m  warrant  to  make  or  receive  livery,  or 


to  enter,  under  their  common  seal  i^aeii 
and  Chapter  of  Windtor  v.  Geoer,  2  Saund. 
305. 

7.  The  lord  of  a  manor  avows  upon  hie 
tenant  for  rent  and  servicee,  and  avows 
upon  the  land  according  to  the  statots ;  the 
tenant  pleads  a  lease  of  the  manor  to  a  stran* 
ger  by  the  lord ;  he. need  not  show  the  deed, 
though  it  be  the  deed  of  a  corporation,  be- 
cause in  his  defence.    Mo.  870. 

8.  In  pleading  a  lease  by  husband  and 
wife,  the  lessee  need  not  allege  that  it  was 
by  deed.    BoratUm^o  case,  3  Co.  19  a. 

9.  He  who  comes  in  by  act  of  law  need 
not  show  the  deeds  of  his  estate.  Oray  v. 
Fieider^  Cro.  Car.  209. 

10.  One  possessed  of  a  lease  makea  an 
under  lease;  under  lessee  makes  a  lease, 
and  his  tenant  covenaats  to  repair ;  in  an 
action  of  covenant  upon  the  breach  he  need 
not  set  out  the  original  leese  or  mesne  as- 
signments*   Oold  V.  Bamoly^  Carter,  31. 

11.  On  a  general  demurrer,  no  advantage 
shall  be  taken  for  not  producing  a  lease  uo« 
der  the  duchy  seal.    Lutw.  [568]. 

12.  Want  of  showing  a  deed  is  aided  after 
verdict  by  the  18  Eliz.  o.  14.  Lawi9n  v. 
Hare,  2  Leon.  740.    3  Leon.  195. 

13.  Deeds  are  to  be  pleaded  according  to 
their  legal  operation.  Holt,  177.  211.  Ne- 
therion  v.  Jeuop,  Holt,  413* 

14.  None  need  plead  more  of  a  deed  than 
what  makes  for  him.  ElHott  v.  Blake^  1  Lev. 
88. 

VI.  RbLATIVB  to  AVERHXNTB  in  ThEADlNQi — 

(a)  fVfun  an  averment  U  neeeooary; — 
1.  In  a  deckraiion. 

1.  In  case,  it  is  necessary  to  aver  the  per^ 
formance  of  a  condition  precedent.  Atkin- 
Bon  V.  Morrice,  Holt,  148. 

2.  Debt  lies  on  an  agreement  bv  a  pa- 
rishioner to  pay  his  share  of  the  charge  of 
a  suit,  against  an  individual  of  the  parish, 
averring  that  his  afaare  came  to  so  much. 
Sanders  v.  Marke,  3  Lev.  429. 

3.  The  consideration  of  a  duty  ought  to 
be  precisely  alleged ;  as,  in  an  action  on  the 
case  for  a  duty  to  be  paid  for  weighing 
goods,  it  must  be  averred  that  the  goods 
were  such  which  are  usually  sold  by  weight. 
J^ffHe»  V.  Watkint,  3  Mod.  162. 

4.  In  aonanpoU  ad  damntaa  4002.,  defend- 
ant pleads  the  statute  of  limitations ;  plain- 
tiff replies  he  sued  out  a  latitat  two  years 
before  for  1502.,  but  not  averring  it  to  be  for 
the  same  cause,  held  ill.  Hotloweuf  v.  TViur- 
fioR,  8  Mod.  109. 

5.  Where  promises  are  mutual,  perform- 
ance or  tender,  Slc,  must  bo  averred.  Coi- 
lonel  V.  Brim,  Salk.  112. 172. 

6.  So,  where  one  thing  is  to  be  done  as 
the  consideration  of  the  other  in  contracts, 
&4S.    a  C.  1  Salk.  112, 113. 171. 

7.  Where  an  administrator  brings  an  action 
during  the  absence  of  the  executor,  he  must 
aver  uat  the  executor  is  absent    Slater  v. 
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Jby,  3  Sdk.  S3.  S  Ld.  Rajni.  1071.  6  Mod 
304.    fialk.  43.  S.  C. 


[  *1045  ]        2.*  In  a  pi 

1.  Wh«re  a  recovery  it  pleaded 
with  a  different  name,  either  of  the  party 
or  land,  there  ou^rfat  to  be  an  averment 
that  the  land  in  demand,  and  the  land  men- 
tioned in  the  recovery,  are  the  same.  Stont- 
houK  V.  Beade^  3  Ro.  377. 

9«  Where  joint-tenancy  is  pleaded  in 
abatement,  the  life  of  the  other  joint-tenant 
not  named  mast  be  averred.  Sir  Jariah 
CkUd  V.  SttfuU,  Salk.  33. 

3.  Where  a  deed  giving  power  to  appoint 
is  pleaded,  if  no  appointment  be  made,  it 
most  be  so  averred ;  seeia,  if  the  deed  be 
not  pleaded.  3  Dy.  136.  pi.  17. 
(b)  Wktre  an  avermmt  rued  nei  be  mMd$  ;-^ 
1.  Generally. 

1.  It  is  a  rale  in  pleading,  that  nothing 
need  be  averred  which  appears  sofficiently 
plain  without  Chiid  v.  Pierce,  10  Mod. 
331.    Rex  V.  £fio%e,  1  Ld.  Raym.  13. 

3.  There  needs  no  averment  of  that  in  a 
plea  or  declaration  which  will  come  more 
properly  on  the  other  side.  8i,  John  v.  Si» 
John,  Hob.  7a  134. 

3.  No  man  shall  be  compelled  to  disclose 
matter  which  makes  against  him,  bat  it 
shall  come  on  the  contrary  side.    Plow.  16. 

4.  Delivery  of  a  writ  or  warrant  need  not 
be'  averred,  but  the  contrary  must  come 
from  the  other  side.  BriUon  v.  CoU,  1  Ld. 
Raym.  310. 

5.  The  suing  of  a  bUiUU  need  not  to  be 
averred  to  be  oat  ef  B.  R.,  because  it  is  a 
peculiar  writ.  Odee  v.  Clerk^  1  Ld.  Raym. 
397. 

3.  In  a  declaration. 

1.  There  needs  no  averment  in  a  declara- 
tion, where  it  appean  there  are  reciprocal 
remedies.  MtekoU  v.  RmnUtredt  Uob.  88. 
106. 

2i  In  an  action  npon  the  case  against  an 
executor  npon  a  promise  made  by  Use  testa- 
tor to  pay  302.  at  his  death,  the  plaintiff  need 
not  aver  that  he  did  not  pay  it  in  his  liie- 
time.    Oreenway  v.  Homeblow,  Hard.  ^1. 

3.  An  averment  of  notice  of  a  fact  of 
which  defendant  must  be  conusant,  is  unne- 
eessarv ;  and  although  it  might  be  neces- 
sary the  defect  is  aided  by  pleading  over. 
Dodd  V.  Atkineofiy  C.  T.  Hardw.  343. 

4.  The  plaintiff  is  not  obliged  to  show  an 
act  done  between  a  stranger  and  the  defend, 
ant  to  which  he  is  not  privy.  Cross  v.  Wal- 
dmnke^  Telv.  35.  138. 

5.  Things  apparent  need  not  be  averred ; 
as  in  an  action  for  these  words,  **  as  sure  as 
Ood  governs  the  world,  or  king  J.  this  king- 
dom," kc,  \  it  is  not  necessary  to  aver  that 
God  govemf  the  world,  iL^  Deiey  v.  Chinch, 
1  Sid.  53. 

6.  For  saying  that  be  haa  killed  J  N,  an 


aetkm  lies  withowl  aveninf  J  N  to  be  dead. 
Id.  ibid. 

7.  Declaration  npon  an  csmisjMtl  in  eon* 
siderallon  of  a  cure,  good  after  verdict  with- 
out  averring  the  cure.  Xee  v.  Edwarde^  1 
Sid.  428. 

8.  There  is  no  occasion  to  aver  that  pay* 
ment  was  not  made  to  the  plaintiff^e  order. 
Mitchell  V.  Broughten,  1  Ld.  Raym.  673. 

9.  In  debt  upon  two  bonds,  there  is  no 
need  to  aver  that  no  part  is  paid.  WtUotm, 
V.  HttdltMUm,  1  Ld.  Raym.  704 

10.  A  man  buys  wood  growing,  and  eovw- 
nants  to  pay  for  it  upon  tale;  Uiere  ie  no 
need  to  aver  that  he  had  the  wood,  or  that 
the  plaintiff  told  it.  IngUdew  v.  Crons,  2 
Ld.  Raym.  815. 

IL  In  an  action  against  an  administrator, 
there  is  no  need  to  aver  that  administration 
was  committed.  HMdag  v,  Fldeher,  8 
Ld.  Raym.  1510. 

13.  Averment  of  entry,  in  debt  on  a  da* 
raise  for  years  is  unneoeaMry,  though  in 
debt  on  a  lease  at  will,  it  is  necessary 
averment  is  well  made  by  ^pirhde  ctfttc 
traviLr  Sahncm  v.  SmUh^  1  Sannd.  303  m. 
303. 

13.  If  the  defendant  has  covenanted  with 
the  plaintiff,  that  after  the  aaeertainment  of 
the  profits  of  land,  the  defendant  shall  have 
one  moiety  of  the  profits  and  the  plaintiff 
the  other,  it  is  not  necessair  to  aver  the  aa- 
eertainment, but  only  that  the  defendant  has 
received  so  much  of  the  profits  of  the  land. 
Barker  v.  Thorold,  1  Saund.  48, 40, 5a 
3.  In  an  indictment. 
1.  An  indictment  for  not  returning  a  war^k 
rant  on  a  conviction,  need  not  aver  the  con* 
viction  by  the  record,  because  it  is  but  an* 
ducemenU  B/eg.  v.  WyaU,^  Ld.  Raym.  1192, 
1193. 

3.  An  indictment  for  conspiring  to  chaise 
a  man  with  being  the  father  ef  a  child, 
with  which  £  £  spineter  pre- 
tended^ to  be  pregnant,  ie  good,  [  'lOie  ] 
withoat  an  averment  that  he 
was  not  the  father.  Reg,  v.  Beak  3  Ld. 
Raym.  1167. 

4.  In  a  plea. 
In  a  plea  of  a  release  of  errore,  then  ia 
no  need  to  aver  that  the  judgment  is  the 
same.    Daoenani  v.  Rafter,  3  Ld.  Rayai* 
1054. 

(c)  How  am,  averwuM  akauld  Ie  made. 
1.  The  natore  of  an  averment  is,  to  iw» 
duce  a  thing  to  a  certainty  which  was  vn* 
certain  before.    Anon.  3  Mod.  316. 

3.  An  averment  may  be  made  by  a  parti- 
ciple as  well  as  a  verb,  or  by  any  words 
which  imply  such  matter  to  be  eo.  3  Saund. 
61  g.  n.  (9). 

£  A  plea  alleging  that  A,  having  haam 
lawfully  possessed,  kc  as  tenant  at  will  to 
B,  is  a  sufficient  avennent  that  A  was  » 
tenant  at  wiU  to  B.  £slm  v.  AiclAly,  Wil- 
les,  131. 
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4.  In  an  information  on  the  4  Jk  5  Philip 
k  Marj,  c.  8L,  which  inflicts  two  yean  im- 
priaoomeot  on  any  person  above  the  age  of 
Ibarteen  who  ahall  take  away  an  heiress 
being'  within  the  age  of  sixteen  years,  a 
charge  that  the  defendant,  being  above 
fourteen,  &c.,  is  a  ■afficient  averment  that 
he  was  above  that  age.  Rex  v.  Jtfoor,  2 
Mod  130. 

5.  An  averment  is  good  by  the  words 
"jww  em  quod,^  **mtai,^  or  **licetr  1  Saond. 
117  a,  &. 

6.  In  B.  R^  calling  the  defendant  admi- 
nistrator in  the  declaration,  is  sufficient 
without  a  special  averment.  Holiday  v. 
Fkieher,  Stra.  781. 

7.  Averment  of  the  continuance  of  a  life 
Deed  not  he  express ;  it  is  sufficient  if  it  ap- 
pears by  implication.  SeamUr  v.  Johmon^ 
T.  Jo.  227.    I  Saund.  235  a. 

8.  Where  an  agreement  is  to  deliver  goods 
on  or  before  a  day  to  a  barge  to  be  brought 
by  the  plaintifl^;  averment  that  they  were 
not  delivered  on  the  day  is  sufficient,  be- 
caose  the  plaintiff  was  to  concur.  Harman 
V.  Owden^  1  Ld.  Raym.  621. 

9.  In  an  action  on  a  promissory  note,  the 
plaintiff  sol  forth,  that  he  demanded  the 
money  dt  eodem  G  (the  drawer),  but  did  not 
■et  forth  that  C  drow  the  note ;  yet  on  de- 
murrer held  a  good  averment.  Elliot  v. 
Cowper,  8  Mod.  307. 

10.  An  averment  need  not  be  made  by 
disjunctive  words,  such  as  ^  paid,  or  caused 
to  be  paid."    1  Saund.  234  c.  n.  (6). 

11.  A  material  averment  may  be  well 
made  under  a  aeUiceL    1  Saund.  170.  n.  (2). 

12.  An  averment  without  time  and  place 
ii  bad  on  special  demurrer  only.  1  Saund. 
33  c.  n.  [6]. 

13.  The  want  of  an  express  averment 
nay  be  sapplied  by  words  which  imply  it. 
Barlow  T.  Bradnox^  2  Lev.  88.     Vide  ib.  23. 

sia 

Vn.  Wboie  ths  ooNCLunoir  of  nour  patit 

put   EBOOaDUM   IS  PaOPKE. 

1.  In  sctrs  faeiai  against  the  bail,  if  they 
plead  a  surrender,  they  must  conclude  with 
a  pront  patet  per  recordom.  Debtet  T.  Fen- 
aftsw,  3  Lev.  152. 

2.  Front  patet  per  record  um  is  not  neees- 
Miy  in  debt  for  an  escape.  Wale  v.  Bnggs, 
1  Ld.  Raym.  35. 

3.  When  a  general  act  is  pleaded,  the 
averment  prout  patet  per  reeordum  need  not 
be  made.  Ailomai'Oeneral  v.  7\toke»  Hard. 
334. 

4  When  outlawry  is  pleaded  in  abate- 
ment, a  tttpioM  or  some  such  thing  must  ap- 
pear, and  not  conclude  prout  patet  per  re- 
oordnm,  as  when  it  is  pleaded  in  bar.  Anon* 
12  Mod.  132. 

5.  A  eomadtHhtr  is  to  he  pleaded  with 
proot  patet  per  recordom,  but  not  so  of  a 
writ.    Alanoon  v.  Butier,  1  Lev.  21 1. 

6.  If  an  executor  pleads  in  bar  several 
Vol.  n.  22 


judgments  against  him,  he  may  conclude 
prota  per  teparalia  retorda  t'nde,  &c.,  without 
concluding  every  one  prout  per  reeordum. 
Palmer  v.  Lawwn,  1  Sid.  332,  333. 

Vill.   RXLATITE  TO  MISTAKES  IN  PLEADIira  ; — 

(a)  In  the  ease  of  a  mere  cUrieal  mittake. 

1.  The  mistake  of  the  plaintiff^s  name  in 
a  bar,  viz.  prod,  Henrie.  for  Christoph,  will 
not  hurt.    Lovdaee  v.  Bickham.  Lutw.  [1501. 

42a 

2.  A  mere  clerical  error  will  not  vitiate 
pleadings.  Morgan  v.  Griffith^  7  Mod.  381. 
(b)  Where  there  are  two  contradictory  etatC' 

ments. 
Where  it  was  pleaded  that  lands  were 
delivered  a  day  before  the  libe- 
rate awarded,*  virtute  brevie,  the  [  ♦1047  ] 
words  that  imported  the  contra- 
diction, wore  held  void.    Butler  v.  JVdUUy 
Cro.  Eliz.  464. 
(c)    What  iM  held  to  be  matter  ofndutemee, 

1.  An  action  against  husband  and  wife, 
on  the  bond  of  the  wife,  made  by  the  wife 
before  marriage,  must  be  in  the  debet  and 
detinet;  if  it  be  brought  in  the  detinet  only, 
theerror  is  matter  of  substance,  and  not  mere- 
ly of  form,  and  is  therefore  not  remedied  by 
Stat.  18  Eliz.  c.  14.  JJoyd  v.  Waleot,  5  Co. 
36  a.    3  Leon.  206. 

2.  The  omitting  profert  in  curia  of  a  deed, 
is  substance.  FeUhaw  v.  CudworthfU  Ld. 
Raym.  762. 

3.  The  omission  of  eantra  paeem  in  tres- 
pass is  substance,  but  aided  by  verdict  Day 
V.  Markett^  2  Ld.  Raym.  985. 

4.  Want  of  traverse  is  sometimes  matter 
of  substance,  and  sometimes  only  form.  1 
And.  166.    1  Leon.  44. 

5.  Want  of  showing  a  place  is  substance. 
E9tigg9  T.  Oufle,  3  Leon.  200. 

6.  In  trespass  for  taking  flsh,  the  omission 
of  the  nature  and  number  of  fish  is  matter 
of  substance,  and  not  of  form,  to  be  reme- 
died by  Stat  18  Eliz.  Playter  v.  IVame,  5 
Co.  34  b. 

(d)    What  iM  only  form. 

1.  Pleading  to  a  condition  performance  of 
covenants  generally,  is  but  form.  Bond  v. 
Richardson^  1  Leon.  311. 

2.  Pleading  that  he  was  seised  by  force  of 
the  statute  of  uses,  where  the  conveyance  is 
at  common  law,  is  merely  form.  Shortridge 
V.  Ltanplugh^  2  Ld.  Raym.  802. 

IX.     GeNXEAL   EULES  EXSPBCTDfO    JOffHINb 

ISSUE. 

i.  No  issue  can  be  joined  after  a  traverse 
with  a  hoe  petit,  Sfc.  Read  v.  Z^atoion,  2 
Mod.  140. 

2.  A  man  cannot  be  driven  to  take  issue 
on  a  matter  that  he  confesses.  Ashton  v. 
Sherman,  1  Ld.  Raym.  263. 

3.  To  debt  on  bond  against  an  executor, 
if  issue  be  joined,  whether  he  had  assets  on 
a  particular  day,  it  is  bad.  Read  v.  Davh 
ton,  2  Mod.  139. 

\Su  alto  ante,  tit  IstuB,  Vol.  L  p.  818.] 
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(B)    RESPECTING  PLEAS  IN  GENE- 
RAL. 

I.  Genxral  rules. 

1.  The  word  ^^plaeiiiun^  in  nomen  eoUuti* 
mm.    Comb.  239.    1  Saund.  338. 

2.  Pleading  is  settinjr  forth  properly  and 
in  due  form  that  fact  which  in  law  is  a  good 
discharge.     Weddal  v.  Joear,  10  Mod.  304. 

3.  Every  man's  plea  shall  be  taken  strong- 
est against  himself.  MuMton  t.  Yateman^  10 
Mod.  229. 

4.  All  necessary  circumstances  implied  by 
law  in  a  plea  need  not  be  expressed.  2 
Saund.  305  a. 

5.  Where  several  pleas  are  requisite,  as  in 
tusianpaii  and  trover,  the  causes  of  action 
are  badly  joined.  SaraHni  v.  KUner,  Holt, 
367. 

6.  It  is  a  rule  in  pleading,  that  every  plea 
must  answer  the  matter  which  is  charged 
upon  the  defendant  in  the  declaration.  &tm' 
wajft  V.  EldetUy^  2  Mod.  75. 

7.  The  bar  must  be  good  to  a  common 
intent,  and  must  confess  and  avoid,  or  tra- 
verse, or  conclude  the  defendant  by  estoppel 
Zouch  V.  Ban\field»,  1  Leon.  77.  1  Saund. 
14.  n.  (3).  27.  n.  (1).    jinon.  Sav.  86. 

8.  A  plea  in  bar  must  answer  the  whole 
declaration  or  count  1  Saund.  28.  n.  (3).  n. 

[«]• 

9.  Pleading  to  part,  and  omitting  part, 

will  discontinue  the  whole,  if  judgment  is 
not  entered  up  for  the  part  unanswered.  2 
Ld.  Raym.  841. 

10.  Pleas  are  in  their  own  nature  entire, 
and  cannot  be  good  as  to  one  part,  and  bad 
as  to  another;  therefore,  if  a  plea  be  pleaded 
to  the  whole  that  goesio  but  part  of  the  ac- 
tion, the  plea  is  bad  for  the  wnole.  Bttldwin 
▼.  Church,  10  Mod.  322,  323.  1  Saund.  27. 
n.  (2).  28.  Haneocke  v.  Proude,  1  Saund.  337. 
PeU  V.  Garliek,  Lutw.  [629].  1492. 

11.  A  plea  by  an  executor  of  several  judg- 
ment is  entire;  and  if  one  of  them  fails  indg- 
ment  shall  be  given  for  the  king.  Rex  v. 
I>iffibensom  Park.  262. 

12.  If  a  party  do  not  avail  himself  of  an 
opportunity  of  pleading  matter  in  bar,  he 
cannot  afterwards  plead  it,  either  in  another 
action  founded  on  the  first,  or  in  tei,  fa.  1 
Saund.  219  c.  Roek  v.  Ijaylon^  Com.  88.  notis, 

13.*  The  facts  pleaded  in  one 
[  *1048  ]  plea  can  neither  assist  nor  ivali- 

date  another  plea  on  tlio  same 
record.    WiUes,  380. 

II.    Where  several  defendants  should 

JOIN  OR  ^EVER  IN  THEIR  PLEA8. 

1.  Each  party  should  plead  that  only 
which  belongs  properly  to  himself.  2  Ro. 
37. 

2.  If  two  or  more  join  in  a  defence,  which 
is  a  sufficient  justification  for  some,  but  not 
others,  the  plea  is  bad  as  to  all.  1  Saund. 
27.  D.  (2%  PhUtp  y.  Birtm,  Stra.  509.  994 
1184.    IZbwe  ▼.  TWI^  Willes,  15. 


3.  Joint  defendants  may  sever  in  their 
pleas  in  abatement,  or  in  bar.  Hob.  25(K 
Estington  v.  Boureher,  Hob.  244,  245. 

4.  Sut  in  an  action  against  baron  and 
feme,  the  feme  cannot  have  leave  to  plead 
separately  from  her  husband.  Gordon  ▼. 
Haipen  and  Wife,  C.  T.  Hardw.  101. 

5.  The  principal  and  bail  cannot  join  a 
plea.    Addison  v.  Patterton,  8  Mod.  f^. 

6.  Where  an  action  is  brought  against 
three  defendants,  who  plead  jointly,  the  jury 
may  sever  the  damages,  and  the  plaintiff 
may  take  execution  de  milioribut  damnit,  as 
well  as  where  their  pleas  are  several,  and 
trials  at  several  times.  Rodney  v.  Shrode,  3 
Mod.  101, 102. 

7.  Though  there  be  several  executors,  yet 
the  plea  of  any  one  of  them  shall  bind  the 
estate  of  the  testator.  Baidmn  v.  Church, 
19  Mod.  324. 

III.    Where  and  how  derncb  should  bb 

MADE  IN  A  PLEA,  AND  BT  WHAT  ATTORNEY. 

1.  In  all  dilatory  pleas,  except  such  as  go 
to  the  jurisdiction  of  the  court,  a  full  defence 
must  be  made.  Oawen  v.  Surby,  2  Show.  445. 
noiii, 

2.  Excommunication  is  not  pleadable 
without  defence.  Hampton  v.  Bill,  3  Lev. 
240. 

3.  Ancient  demesne  is  pleadable  without 
defence.    Smilh  v.  Thampton,  3  Lev.  405. 

4.  But  it  is  only  good  if  accepted,  else  not. 
Semb.  Ferren  v.  MiUer,  12  Mod.  21, 22. 

5.  The  words  **  venit  et  defendit  vim  ei  in- 
Juriam  quando^^^  Sfc^  make  a  full  defiance  ; 
and  after  such  defence  a  defendant  cannot 
plead  outlawry  in  disability  of  the  plaintiff, 
although  a  special  imparlance  has  been 
given  to  him.  Oawen  v.  Surby^  2  Show. 
444. 

6.  But  in  debt  upon  an  escape  after  exe- 
cution, the  defendant  appeared  **  et  defendii 
vim  ei  injuriam  auando,^  ^e,;  the  court  held 
this  was  not  a  full  defence.  2  Show.  445. 
votit.  But  see  TrundaL  v.  TrowelU  eonlra^ 
2  Show.  445.  notie. 

7.  A  defence  without  the  words  **  defendii 
vim  et  injuriam^  held  good  on  a  special  de- 
murrer.    Waiford  v.  Savile,  Lutw.  [4. 452]. 

2.  The  want  of  it  but  form.  BeUaeyoe  ▼• 
Hettie,  Lutw.  [675]. 

9.  A  plea  without  defence  may  be  refus- 
ed, but  it  is  made  good  by  acceptance.  Fer^ 
rer  v.  MUler,  Salk.  217.    Holt,  219.  S.  C. 

10.  A  plea  by  an  attorney  of  another 
court  is  a  nullity.    1  Barnes,  194. 

IV.     RXLATIVB  TO  THE  STATEMENT  OF  THE 

PLACE. 

1.  A  plea  to  a  icire  faeiat  against  bail, 
that  the  principal  had  paid,  must  state  the 
place  where.    BirreU  v.  Shaw,  1  Mod.  34. 

2.  Where  a  submission  is  pleaded,  and  no 
place  is  shown,  it  is  bad.  Barker  v.  Pahmer^ 
Com.  141. 

3.  If  a  feoffment  be  pleaded  in  satisfBc- 
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tion  of  a  bond,  tlie  acceptuioe  most  be  laid 
m  the  county  where  tlie  (eofimeDt  waamade. 
WiUiamM  t.  Farrow^  6  Mod.  82. 
*  4.  It  !■  not  neoenary  for  the  defendant  to 
answer  to  a  certain  place  in  a  town,  in  tres- 
paas;  otherwise  in  repJoTin,  where  the  place 
is  material.  Spteot  ▼.  Carpenter^  T.  Jones, 
S07. 

5.  A  Tenue  need  not  be  laid  in  a  plea  in 
abatement,  when  pleaded  in  disability  of  the 
plaintiff.    6  Mod.  106. 

V.  Relatitk  to  the  statbmknt  ov  thk  time. 

1.  If  the  defendant  pleads  a  thin^  as  done 
mnte  exkihitiontm  bill^^  instead  of  ante  trnpe' 
traiian^  brevity  ^c^  the  action  bein^  by  origi- 
naJ,  it  is  Ul.    Lutw.  [241, 242.  701.] 

2.*  A  plea  of  payment  on  the 

[  *]049  J  day,  mistaking  the  day,  is  bad. 

Jemegan  t.  Harruon^  Stra.  317. 

3.  The  defendant  is  not  bound  to  the  time 
mentioned  in  a  plea  in  bar,  either  in  plead- 
ing, or  oTidence.    3  Saund.  5  a,  b, 

VI.  Or  onriNO  colour  to  the  plaintiit. 

1.  In  trespass  for  taking  and  carrying 
away  hay  and  corn,  the  defendant  pleaded, 
that  qneen  Elizabeth,  by  letters  patent,  de- 
mised the  rectory  of  C  to  A  for  his  life,  who 
demised  to  B  for  years,  and  that  as  serTant  to 
B  he  took  the  corn,  &c.  as  tithes ;  but  the 
defendant  in  his  plea  made  no  profert  of  the 
letters  patent;  upon  demurrer,  assigning  for 
cause  the  want  of  colour,  it  was  held  to  be 
unnecessary.    Leiifield*$  case,  10  Co.  88  a. 

2.  When  the  special  matter  of  the  plea  bars 
the  plaiofiff,  although  he  had  right  before, 
eolonr  need  not  be  given.  Id.  ibid.  See  also 
lb.  90  a.  90  b.  &  92  a.  note  (B.)  last  ed. 

VII.  When  the  means  bt  which  ▲  tbiim  is 

DOHK  SHOULD  BE  PARTICULAELT  STATED. 

1.  A  plea  that  letters  patent  became  void, 
withoat  showing  how,  is  ill.  Lewit  v.  Pre*' 
fsa,  1  Show.  290.  Skin.  303.  S.  C. 

sL  If  one  is  bound  to  save  harmless  against 
a  partlcnlar  thing,  defendant  should  show 
how  ha  has  done  it ;  but  if  it  be  to  save 
harmless  generally,  non  damnificatut  wiU  do. 
wfnen.  12  Mod.  406. 

3.  If  a  man  plead  an  affirmative  plea,  as 
that  be  htm  saved  the  plaintiff  harmless,  and 
does  not  show  how,  it  is  bad ;  otherwise  of 
a  negative  plea,  as  turn  darnnificaiUB^  &c. 
March.  121.  pi.  200.    Cro.  Jao.  363.  634. 

4.  A  discharge  from  a  debt  cannot  be 
pleaded  generally  without  showing  how. 
Htl&er  T.  Plympton^  Stra.  422. 

5.  A  plea  that  he  paid  all  debts  owing  by 
him  to  J  S«  ought  to  show  wiiat  debts.  Sta- 
pUUn  ▼.  Thuhek^  3  Leon.  3. 

6.  Plea  that  it  appears,  not  saying  how,  is 
iH  Wibm  V.  Done^  2  Lev.  125.  3  Keb.  183. 
S.  C- 

1,  On  distraining  for  the  penalty  of  a  bye- 
law,  the  bailiff  roust  plead  the  precept,  &o. 
to  make  the  distren.  Lamb,  v.  MUUt  Holt, 
554,  555. 


8.  In  trespass,  where  the  defendant  jasti- 
fies  the  taking  by  precept  of  an  inferior  court, 
he  ought  to  show  all  the  proceedings  at  large. 
Oarrei  v.  Higby^  T.  Jones,  129. 

9.  But  in  pleading  a  sentence  of  depriva- 
tioif,  it  is  not  necessary  to  show  before  what 
judge  the  sentence  was  given.  3  l>j.  293. 
pi.  3. 

10.  So  administration  may  be  pleaded  ge- 
nerally without  showing  who  committed  it. 
3  Dy.  294  pi.  7. 

VIII.  The  plea  must  ooaaEspoND  with  the 

FORM  or  ACTION. 

.A/1/  debet  to  attumpsit  on  a  promissory  note, 
is  a  nullity.  Siqjfbrd  v.  LUUe^  1  Barnes,  189. 

IX.  Relative  to  the  conclusioic  or  a  plea  ; 

(a)  OeneraUy. 

1.  Every  plea  ought  to  have  its  proper  and 
apt  conclusion.    2  Saund.  209  e, 

2.  The  conclusion  makes  the  plea,  and  not 
tho  introduction.  1  Ld.  Rsym.  337.  Tai6ol 
V.  UoptDOod.  Fort  335.    1  Show.  4 

3.  And  therefore,  though  it  begins  in  bar, 
if  it  conclude  in  abatement,  it  is  a  plea  in 
abatement;  and  so  tfiee  vena.  Carneth  v. 
i'rior,'l  Show.  4. 

4.  A  plea  concluding  in  abatement  is  in 
bar,  and  issue  peremptory.  Baktr  v.  Berii' 
ford,  1  Keb.  504.  pi.  65. 

5.  Where  tho  condition  of  an  obligation  is 
for  payment  of  three  several  sums  at  three 
several  days,  and  the  defendant  pleads  pay- 
ment of  the  two  first  sums,  and  that  the  third 
day  is  not  come«  he  shall  conclude  in  bar. 
Owen  V.  Bulkleif,  Comb.  483. 

6.  Si  ad  billam  rtspondere  debfBoi,  is  an  ill 
conclusion  in  abatement,  but  proper  to  the 
jurisdiction.  Powert  v.  CooJb,  1  Ld.  Raym. 
64. 

7.  A  plea  that  demands  such  judgment  as 
the  court  cannot  give  upon  it  is  ill.  JDooen- 
ant  V.  jRa//er,  2  Ld.  Raym.  1053.     - 

8.  In  debt  upon  bond,  the  defendant  pleads 
the  statute  of  S3  H.  6.,  and  that  he  was  in 
custodyt  and  that  tho  bond  was* 

for  his  enlargement,  and  con-  [  *1050  ] 
cl  odes  non  etifaetum,  which  ought 
to  have  been  judgment  si  aeiioi  Sfc. ;  and 
held  naught,      heech  v.  Davys%  Aleyn,  58. 

9.  A  plea  in  bar  must  conclude  to  the  ac- 
tion.   1  Saund.  325. 

10.  If  a  plea  commence  in  bar  with  good 
matter,  and  conclude  in  abatement  to  the 
writ,  it  is  well.     12  Mod.  525. 

11.  But  if  a  plea  begin  in  abatement  and 
conclude  to  the  action,  it  is  ill,  if  as  a  plea  in 
bar  it  be  not  sufficient.    12  Mod.  525. 

12.  Wherever  an  action  is  commenced  by 
bill,  praying  judgment  of  the  count;  such  is 
a  plea  in  bar  and  in  case,  a  plea  in  abate- 
ment of  tho  count  must  not  pray  judgment 
of  the  count  and  that  the  count  may  be 
quashed,  but  that  the  bill  may  be  quashed. 
Leaves  v.  Bernard,  12  Mod.  133. 

13.  If  a  plea  begin  with  an  answer  to  the 
whole,  and  the  matter  of  it  is  only  an  answer 
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to  part,  the  plea  ia  naaght.     Weeka  t.  Peachy 
Holt,  561. 568,  569.    1  Sid.  16. 

14.  So  where,  in  an  action  upon  the  case 
for  damages,  the  inducement  in  the  plea  of 
the  defendant  goes  only  to  part  of  the  wrong, 
and  yet  ihe  traverse  goes  to  the  whole,  the 
plea  is  bad.  Os6or?ie  ▼.  Rogerti  1  Saund. 
268, 269. 

15.  A  condemnation  by  a  justice  of  peace 
upon  the  statute  of  excise,  pleaded  with  a 
proui  patetper  reeordumf  is  good.  AyU^mry 
V.  Harvey^  3  LeT.  205. 

16.  An  ill  conclusion  Titiates  a  plea. 
Comb.  86. 

(b)  WkenU9hmMemul^^dem^haver\fiaUion. 

1.  The  condosion  must  be  with  an  aver- 
ment after  any  affirmative  matter.  1  Saund. 
103  a.  235. 

2.  Where  there  is  an  affirmative  to  a  nega- 
tive, yet  if  the  matter  is  new,  the  party  need 
not  conclude  to  the  country.  Loier  v.  Loder, 
3  Salk.  211. 

3.  If  a  party  conclude  **  and  this  he  is 
ready  to  certify,"  instead  of  **  verify,**  it  is 
no  objection.    Wiiles,  6. 

(c)  IVhen  ii  thould  conclude  ta.the  country, 

1.  Where  after  an  absolute  affirmative  the 
other  party  makes  a  direct  negative,  he  ought 
to  conclude  to  the  country.  Roberta  v.  Ma- 
rt^, 2  Saund.  189, 190. 

2.  A  plea  of  delivery  as  an  escrow  ought 
to  conclude  to  the  country.    MUty  t.  Loek^ 

2  Ld.  Raym,  787.  8U3. 

3.  A  plea  of  bankruptcy  mast  conclude  to 
the  country,  but  this  pica  is  an  exception  to 
the  general  rule.  Poole  v.  Broa^fidd^  1 
Barnes,  236.  1  Saund.  235.  n.  [/.]  Gilb.  318. 

4.  In  asaumptit  to  perform  an  award,  if  the 
defendant  pleads  no  sQch  award,  he  ought  to 
conclude  his  plea  to  the  count^.  Cooke  v. 
Whorvfood^U  Saund.  337. 

5.  Negative  pleas  should  be  averred  with 
hoc  paraiut  eat  veT\fieare.    Mathews  v.  Carey, 

3  Salk.  52. 

6.  Where  it  concludes  et  hoc  paratua  eat 
verjfieare^  where  it  ought  to  conclude  to  the 
country,  is  bad.  Earl  v.  Andrews,  Comb.  86. 

(d)  How  a  wrong  eoneluaion  should  be  taken 
advantage  of. 
If  the  conclusion  be  wrong,  it  must  be  spe- 
cially shown  for  cause  of  demurrer.  1  Saund. 
99. 103  e.  285.     2  lb.  190. 

X.  Relative  to  the  oktimction  bbtwkbn 

ri.BAS  IN  BAE  AND  IN  ABATEMENT. 

1.  A  plea  beginning  in  bar  and  concluding 
in  abatement  is  good.  Leavea  v.  Barnard,  5 
Mod.  131. 

2.  If  a  plea  either  begins  or  concludes  in 
bar,  it  is  a  plea  in  bar.  Medina  v,  Sioughton. 
1  Ld.  Raym.  593, 594. 

3.  A  plea  commencing  with  petit  Judieium 
de  narratione  is  in  bar.  Bond  v.  Bamea.  2 
Ld.  Raym.  1205. 1461. 

4.  Where  matter  in  bar  is  introduced,  and 
the  plea  concludes  as  in  abatement,  it  is  a 


plea  in  abatement  Medina  t.  SUu^don,  1 
Ld.  Raym.  593.  1  Mod.  214  Ooiilrs,  6  Mod. 
103. 

5.  It  seems  that  in  such  case  the  defend- 
ant  at  his  election  may  take  it  either  in  bar  or 
in  abatement    Stubbina  v.  Bird,  2  Mod.  63. 

6.  Plea  in  abatement,  demurrer  as  in  bar, 
and  joinder  as  in  bar,  held  to  be  a  disconti- 
nuance.   Carter  v.  Davia,  1  Show.  255. 

7.*  Where  a  plea  concludes  in 
abatement  it  is  not  peremptory ;  [  *I05I  ] 
bnt  if  a  plea  in  abatement    be 
pleaded  in  bar,  it  is  peremptory.    Aleyn,  63. 
65. 

XL  RESPBCTtNQ  TRAVBE8IS. 

L  A  traverse  ought  to  be  of  such  a  part 
(or  point)  as  if  found  for  the  defendant  de- 
stroys the  plaintiff's  action.  WatUm  v.  Spark, 
Comb.32L    Holt,  571. 

2.  If  a  plea  be  to  an  action  brought  by 
one  as  administrator  that  A  made  an  execa* 
tor,  the  defendant  ought  to  traverse  that  A 
died  intestate.  Landon  v.  Beaaingham,  Com. 
156. 

3.  In  aaaumpait  against  a  person  as  execu- 
tor, a  plea  in  abatement  that  the  testator 
made  another  person  executor,  who  proved 
the  will,  and  took  upon  him  the  execution 
thereof,  must  traverse  that  the  defendant 
vras  executor.  Singleton  v.  Bawtree^  2  Mod. 
168. 

4.  In  trespass,  the  defendant  justified  un- 
der a  lease  for  vears  made  to  him  by  one  W, 
who  was  seised  in  fee ;  the  plaintiff  in  repli- 
cation made  title  by  descent  and  traversed 
the  lease ;  held,  on  demurrer,  the  traverse  is 
good;  the  plaintiff  might  have  traversed 
the  seisin  in  fee ;  in  many  cases,  the  one 
or  the  other  is  traversable.  Read*a  case,  6 
Co.  24  a. 

5.  Where  a  iustification  goes  to  a  time 
and  place  not  alleged  bv  the  plaintiff  there 
must  be  a  traverse  of  both.  Goodwin  v.  Butch' 
or,  2  Mod.  68. 

6.  Where  the  date  of  a  bond  is  material, 
and  differs  from  the  day  mentioned  in  it, 
there  must  be  a  traverse  of  the  delivery  on 
that  day.    PtdUn  v.  Benaon,  Holt  558. 

7.  He  who  claims  a  lease  fer  years  by  an 
elder  grant  ought  not  to  traverse  a  later 
grant,  but  the  other  party  ought  to  traverse 
the  elder  grant,  or  show  how  the  grantor 
was  enabled  to  make  the  second  grant ;  oth- 
erwise, in  the  case  of  a  feoffment.  Helyar*a 
case,  6  Co.  24  b.  Moore,  550.  Cro.  Eiix. 
500.  &  C. 

8.  Where  I  confess  and  avoid,  I  ought  not 
to  traverse,  and  it  may  be  passed  over,  and 
issue  taken  upon  the  avoidance.  12er  v. 
Archbithop  of  Armagh,  Stra.  837. 

9.  The  words  "911A  eat  eadem,  4r^.**  in 
trespass  supply  a  traverse  of  the  time,  &.c. 
Bodle  V.  fVilkina,  3  Lev.  227. 

XII.  What  cannot  be  given  in  etidkncb 

WITHOUT  BBINO  PLEAOEO  8PBCIALLT. 

1.  In  an  action  of  trover  for  a  ship  and 
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cargo,  it  was  olrjeotad  that  the  caivo  was 
shipped  by  A  B  and  Company^  and  B  being 
dead,  the  action  brought  by  A  only  is  ill,  be- 
cause it  appears  others  have  an  interest ;  but 
ruled  that  this  ought  to  be  proved ;  and  if 
there  are  others,  this  is  a  matter  in  abate- 
ment, and  ought  to  be  pleaded.  Diekunray  v. 
Diekenmm^  Skin.  640. 

fL  Where  there  is  matter  in  bar  to  be 
pleaded  and  omitted,  it  shall  not  be  given  in 
evidence.  Rook  v.  Sheriff  of  SaUamiTyt  12 
Mod.  412. 

3.  He  who  justifies  by  a  license  or  liberty 
in  any  ferm  of  action  must  plead  it  specially^ 
and  cannot  have  advantage  of  it  upon  the 
general  issue.  Hob.  174, 175.  Atum,  6  Mod. 
70.    Leonard  v.  Staeey^  6  Mod.  69. 

4  A  claim  of  goods  as  a  deodand  will  not 
be  admitted  in  evidence  on  the  general  issue. 
Dyer  t.  MUIm^  Stra.  61. 

5.  In  tiemss,  if  the  locuo  in  quo  was  a 
common  highway,  the  defendant  must  plead 
that  specially.  Saimon  v.  Cowrtnay^  7  Mod. 
301. 

41.  In  trespass,  matter  of  right  must  be 
specially  pleaded.  Dove  v.  Smithy  6  Mod. 
153. 

7.  Matter  of  discharge  must  always  be 
pleaded  specially,  and  showed  to  the  court 
how,  &C.    Stake  v.  Drake^  Hob.  296. 

8.  To  an  indictment  for  not  repairing  a 
road,  matter  of  discharge  must  be  pleaded. 
Rfx  V.  Si.  AndretDs^  1  Mod.  112,  113. 

9.  Upon  «Mi  est  factum  pleaded  to  a  bail- 
bond,  the  defendant  admits  all  other  matters 
against  him,  and  depends  upon  that  fer  his 
defence.     Biekop  v.  Brooke^  Com.  303. 

10.  In  debt  upon  a  single  bill  payable  with 
interest  on  demand,  the  defendant  cannot 
give  want  of  demand  in  evidence  on  non  ett 
faetrnm^  fer  it  must  be  specially  pleaded. 
Oi6oni  V.  flofier,  6  Mod.  16a 

11.  On  a  special  promise,  payment  or  any 
other  legal  discharge  must  be  pleaded.  Fiiz 
V.  PVeestoM,  1  Mod.  210. 

XIIL  What  cannot  bx  plkadkd 

[  *1052  ]  SPKCIAIXT,  Oa    if  rLEAD- 

XD,  MAKES  THE  PLKA  BAD, 
AMOUNTING  TO  THK  GXNISRAL  IS- 


1.  In  pleading  specially,  wherever  the  de- 
fendant shows  a  cause  of  action  in  the  plain- 
ttfl^  either  express  or  implied,  and  confesses 
and  avoids  it,  it  is  a  good  plea;  but  without 
allowing  a  cause  of  action,  it  amounts  to 
the  general  issue.  HdUett  v.  Birt,  12  Mod. 
121. 

2.  A  plea  of  perfermance  in  aeeumprit 
amounts  to  the  general  issue.  Sea  v.  Taylor, 
I8alk.394. 

3.  In  case  fer  a  felse  return,  the  defendant 
pleads  that  the  return  is  true ;  it  is  ill,  be- 
cause amounting  to  the  general  issue.  Green 
V.  Pom,  1  Ld.  Raym.  125. 

4.  £very  special  plea  in  trover  and  con- 


version with  colour  amounts  to  the  general 
issue.    Bellamy  v.  BaUhor^,  Lat  ]86« 

5.  In  trover  for  a  horse,  if  defendant  pleads 
that  he  is  an  ostler,  and  the  horse  was  put  to 
him  to  livery  and  died  there,  this  is  nothing 
but  the  general  issue.    1  Ro.  22. 

6.  In  trespass,  plea  that  it  was  the  horse  of 
J  S,  and  the  plaintiff  took  and  impounded  it, 
and  that  the  defendant  took  him  by  replevin, 
amounts  to  the  general  issue.  Hotter  v.  Buoh, 
Salk.  394 

7.  A  special  plea  is  bad  on  special  demur- 
rer, if  only  amounting  to  the  general  issue. 
1  Saund.  27.  n.  [e,]  3  Salk.  272. 2.Ro.  350. 

8.  It  is  said  to  be  in  the  discretion  of  the 
court  to  allow  a  plea  amounting  to  the  gene- 
ral issue.    Hob.  127. 

XIV.  What  mat  be  plcadku  spbciallt,  or 

OnriN    IN    KVIDINOB  UNDO.  TUB  OB- 
NBRAL  ISSUE. 

1.  Where  the  defence  consists  of  matter  of 
law,  the  defendant  may  plead  specially ;  but 
when  it  is  feet,  he  must  plead  the  generid 
issue.    Newton  v.  Creetoick,  3  Mod.  166w 

2.  It  is  not  true  as  a  rule,  that  where  the 
defendant  may  plead  the  general  issue  and 
give  the  special  matter  in  evidence,  he  shall 
not  plead  specially.  Paramour  v.  JohngUnif 
12  Mod.  376,  377.    2  Vent.  295. 

3.  In  many  cases  a  defendant  has  it  in  his 
election  to  plead  a  matter  specially,  or  give 
it  in  evidence  upon  the  general  issue.  S.  C> 
Com.  4. 

4.  In  all  cases  where  a  person  admits  the 
action,  were  it  not  for  some  special  matter, 
that  may  in  general  either  be  specially  plead- 
ed or  given  in  evidence.  Huaeey  y.  Jacobs 
12  Mod.  97. 

5.  In  debt,  the  defendant  may  plead  a 
release,  or  give  it  in  evidence  on  the  general 
issue  of  nil  debet,  Hatton  v.  Moore,  Salk.  394. 

6.  So  in  aaoumpsit  he  may  plead  payment, 
or  give  it  in  evidence  on  non  aaoumpait,  S.  C. 
Salk.  394.  Holt  561.  S.C. 

7.  Lunacy  may  be  given  in  evidence  on 
non  est  factum,     xatea  v.  Boen,  2  Stra.  1104 

8.  Infancy  or  a  release  may  be  either 
pleaded  specially,  or  given  in  evidence  upon 
the  general  issue.  Atherley  v.  Evans,  Say, 
270. 

9.  Usurioas  contract  is  good  evidence  on 
non  aesumpsit,  Ld,  Bernard  v.  Saul,  Stra. 
498. 

12.  In  replevin,  on  non  eepit  it  is  good 
evidence  fer  the  defendant  that  the  goods 
were  taken  in  another  place.  Johnson  v.  Wol- 
Iyer,  Stra.  507. 

11.  A  sheriff  against  whom  an  action  is 
brought  fer  a  false  return  of  eepi  corpus, 
ifc,  may  plead  the  statute  of  23  H.  6.  c.  10. 
in  bar,  or  give  it  in  evidence  on  the  general 
issue,  because  it  is  a  public  act.  Parker  v. 
WeWy,  1  Mod.  57.  Simpson  v.  EUis,  2  Mod. 
36. 

12.  In  an  action  feunded  on  an  injury, 
every  thing  which  shows  that  the  defendant 
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did  what  be  lawiblly  mi^ht  do,  may  be  giYen 
in  evidence  upon  not  gwXiy  pleaded.  Jlnon, 
Com.  273. 

13.  In  case  for  beating  a  horse,  and  not 
guilty  pleaded,  defendant  may  juatify  in  evi- 
dence.   iSZoter  V.  Swann^  Stra.  872. 

14.  They  who  are  not  chargeable  to  repair 
bridges  of  common  right  may  discharge 
themselves  upon  not  guilty.  Rex  v.  InhM' 
tauti  of  Norwich,  Stra.  180. 

15.  A  matter  that  admits  the  cause  of  ac- 
tion, and  avoids  it,  though  amounting  to  the 

general  issue  may  be  pleaded*  be- 
[  *1053  ]  cause  it  gives  colour.  1  Ld.  Raym. 
566.  Skin.  362. 

16.  Matter  of  law  which  amounts  to  the 
general  issue  may  be  pleaded  or  given  in 
evidence.  Jama  v.  Fcm>^*«,  12  Mod.  101.  1 
Ld  Raym.  393.  Birch  v.  WiUon,  2  Mod. 
277.  Paramour  y.  Johnolon^  12  Mod.  377. 
Hob.  218. 

17.  Where  matter  of  fact  is  intermixed 
with  matter  of  law,  it  may  be  pleaded, 
though  it  might  be  evidence  apon  the  general 
issue.    Jiuooey  ▼.  Jacob,  1  Ld.  Raym.  88. 

18.  Id  an  action  on  the  case  for  disturbance 
of  common,  a  special  plea,  that  A,  being  seised 
of  such  lands  with  all  commons  and  emolu- 
ments to  the  promises  belonging  or  there- 
with used,  conveyed  them  to  the  defendant, 
and  that  the  tenants  and  occupiers  of  the 
said  lands.  See.  have  used  to  have  common 
therein,  virtute  cujut  he  having  right  did  put 
his  cattle  in  to  take  common  there,  and  that 
there  was  sufficient  common  both  for  the 
plaintiff  and  himself,  is  a  sufficient  statement 
of  a  right  of  common,  and  although  it  amount 
to  the  general  issue,  yet,  as  it  also  discloses 
matter  of  law,  it  is  good.    Birch  t.  Wii/son, 

2  Mod.  274. 

XV.  RXLATITZ  TO  JUSTIFXCATIOKn    UPON  rOS- 

BBSSION. 

1.  Where  possession  is  only  an  induce- 
ment to  a  plea,  and  not  substance,  the  de- 
fendant may  justify  upon  such  possession 
against  a  wrong-doer.    Longford  v.  Webber^ 

3  Mod.  132.  ' 

2.  Held,  that  title  must  be  shown  in  a 
justification,  but  need  not  in  an  action 
against  a  wrong-doer.  Staples  v.  Heydon^  2 
Ld.  Ravm.  925. 

XVI.  When  and  how  the  party*s  estate 

SHOULD  BE  SHOWN  IN  A  PLEA. 

1.  In  pleading  particular  estates,  the  com- 
menoement  ought  to  be  shown,  unless  it  be 
matter  of  inducement,  or  the  party  comes 
not  in  privity,  or  it  be  collateral.  Oold  v. 
Bramty,  Carter,  30,  31.  2  Ld.  Raym.  923. 
Eobimon  v.  Smith,  4  Mod.  346. 

2.  Where  a  particular  estate  is  pleaded, 
the  plea  must  show  a  seisin  in  fee.  Staple  v. 
Hayden,  6  Mod.  4. 

^  3.  If  one  pleads  a  conveyance  of  a  rever- 
sion in  fee  by  lease  and  release,  and  it  is  al- 
leged  that  he  was  seised  in  fee  at  the  time  of 
making  the  lease,  but  not  at  the  time  of  the 


release,  yet  the  plea  is  good,  for  the  estate  ia 
fee  shall  be  intended  to  continue.  Lutw. 
[125]. 

4.  Pleading  plenam  potestaiem  iu»,  dfc* 
titulum  ad  premina  dimittitur  without  set- 
ting forth  what  estate  he  had,  whether  in 
fee  or  estate,  held  bad  upon  a  demurrer. 
Woodward  v.  Fox,  2  Vent  271. 

5.  A  term  should  not  be  pleaded  in  a  bar 
by  a  general  poiMesiianatuM.  1  Ld.  Raym. 
707. 

XVII.  Relative  to  the  plea  op  juooment 

EBOOVSEBD. 

1.  In  debt  against  two  executors,  they 
pleaded  a  judgment  against  one  of  them  as 
administrator;  held  tu  be  a  good  bar.  Parker 
T.  Amy*,  1  Lev.  261. 

2.  A  recovery  in  a  personal  action  is  a  bar 
to  an  action  of  the  like  nature  where  the 
same  evidence  supports  both  actions.  Putt 
V.  Roatem,  3  Mod.  &. 

3.  Where  a  plea  in  bar  is  bad  for  want  of 
averment  of  a  life,  the  judgment  is  no  bar  in 
another  action  where  the  life  is  averred. 
Ingram  t.  Bray,  2  Lev.  210. 

4.  In  pleading  a  judgment  of  the  court  in 
bar,  the  defendant  must  give  the  plaintiff  n 
note  of  the  term,  and  number  of  the  roll. 
Mainard  v.  Harvy,  W.  Kely.  67. 

XVIII.  Relative  to  dupucitt  in  a  plea  ; — 
(a)  What  pleas  are  bad  a»  heing^  dauile. 

1.  To  plead  a  double  traverse  xa  bad.  3- 
Lev.  244. 

2.  The  assignment  of  error  in  fact  and  in 
law  together  is  double,    ^non.    1  Sid.  147. 

3.  If  rent  be  shown  to  be  in  arrear  at  two 
days,  the  plea  is  double.    Plow.  139. 142. 

4.  NU  debet  as  to  part,  and  wl  katuit  in 
tenemerUit  aa  to  the  other  part,  makes  the 
plea  double.    Coombe  v.  TaAot^  4  Mod.  254. 

(b)  What  are  not. 

1.  Where   a  man  pleads    two 
matters,  when*  he  is  compelled  to  [  *1064  ] 
show  them  both,  it  does  not  make 

the  plea  double.    Browning  v.  Be&ton,  Plow. 
140. 193, 194. 

2.  That  two  of  the  plaintiHs  are  dead  ie 
not  double,  though  the  death  of  one  will 
abate  the  writ    Sacreo  v.  Dunkin,  2  Lev.  82. 

3.  The  condition  of  a  bond  was  to  nay  the 
costs  of  such  a  suit ;  broach,  that  he  had  not 
paid  them,  or  discharged  the  plaintifl^  is  not 
double.    Lutw.  [146, 147.] 

4.  In  debt  against  an  executor,  .fully  ad- 
ministered, and  so  notliing  in  his  hands,  does 
not  make  the  plea  double.    Plow.  140. 

5.  In  detinue,  the  defendant  pleaded  that 
after  the  bailment  she  had  taken  a  husband^ 
and  that  during  the  marriage  the  plaintiff" 
had  released  to  him  all  actions,  and  held  not 
to  be  double.    Anon.  Dull.  30.  pi.  9. 

6.  Detinue  by  a  wife  upon  bailment ;  the 
defendant  pleads  the  marriage  of  the  wift 
aAer  the  bailment,  and  a  release  of  the  hus- 
band ;  and  held  good,  not  double.    Mo.  25. 

7.  If  one  pleads  that  another  remint^  re- 
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laxtttit  et  eomfirmavU  to  him  a  rarenion,  if  in 
the  oonclaBion  he  relies  only  on  the  releaae, 
it  is  not  doable.  LampUtgh  v.  SkUrB^  Lutw. 
[134, 135. 130.]  351. 

8.  To  an  information  for  a  libel,  the  de- 
fendant may  plead  not  guilty,  with  a  rdicta 
wayfieaiumt.    1  Mod.  18. 

9.  So,  several  bars  may  be  pleaded  to 
several  parcels  of  a  debt  on  bond.  Market  ▼. 
Joknmn,  Salk.  180.    3  Ld.  Raym.  1131.  S.  C. 

10.  A  ifiTea  B  all  his  trees,  and  cats  them 
down,  B  takes  them  away ;  in  trespass  by  A 
tot  catting  and  taking  away,  he  may  plead 
not  guilty  U>  the  cutting,  and  justify  the  resi- 
due.   3  Dy.  305.  pi.  7. 

11.  To  debt  on  bond,  with  condition  re- 
citing a  sale  of  lands,  and  that  the  obligor 
sAett  wmmni  A^  if  he  9hmdd  enjoy  it  peace- 
My  to  kim  and  ktB  hetrs,  to  hold  of  a  manor 
by  terviceB^  SfC^^  it  is  not  double  to  plead  that 
A  did  enjoy  peaceably  till  his  death,  when 
his  son  entered  without  admission  contrary 
to  the  custom,  and  to  state  an  entry  of  the 
lord  Ibr  ferfinture ;  but  defendant  should  also 
plead  specially  that  he  did  warrant,  and  that 
A  never  was  molested.    1  Ehr.  43.  pL  9. 

(c)  Htm  dufiieiiy  thould  be  taken  advan- 


tage of, 
tple 


If  the  d  fimdant  pleads  a  double  plea,  and 
the  plaintiff  demurs  generally,  if  the  plea  be 
sufficieat  in  matter,  the  plaintiff  is  entitled 
to  judgmenL  Johmon  ▼.  Mrrie,  3  Ro.  306. 
Wuicb,37. 

XIX  Relatitk  to  the  pleading  sitkral 

FLEAS. 

(a)  When  a  defendant  C£m  have  leave  to  plead 
eeveral  pleae, 

1.  Bj  statute  4  dc  5  Ann.  c  16.  for  amend- 
Dsnt  of  the  law,  the  defendant  in  any  action 
or  suit  may,  with  leave  of  the  court,  plead 
double,  if  he  shall  think  it  necessary  for  his 
dsfence.    J3a2toii  v.  ye/ertes ,  10  Mod.  280. 

2.  In  set.  fa.  against  a  terre-tenant,  the 
^efeodaot  may  plead  double.  JSUis  ▼.  Marti' 
SKT,  a  T.  Hardw.  153. 

3.  An  szBcutor  may  plead  double.  Hughe» 
▼.  Pigat^  C.  T.  Hardw.  343. 

4b  To  a  mix  tarn  action  the  defendant  can- 
not plead  double.  Morgan  q.  t.  ▼.  Lockup^  C. 
T.  Hardw.  363.    Stra.  1044.  S.  C. 

5b  A  defendant  cannot  plead  several  mat- 
ters to  an  infermation  of  intrusion  by  the  4 
Anne.    AUomey-General  v.  AUgood^  rark.  1. 

6.  This  statute  does  not  extend  to  suits 
wliere  the  king  is  a  party,  unless  for  debts 
inuoediatdy  owing.    Rex  r.  Abp.  of  Ywk^^ 

7.  Though  at  common  law  a  defendant 
ooold  not  plead  several  matters  in  a  gtui 
iMirraiite  infermation,  he  may  by  statute  33 
G.  a  c.  58.  B.  1.    WiUes,  534.  n.  a. 

&  When  the  king  is  plaintiff  in  a  tfOMre 
•Mffrftft  the  defendant  cannot  plead  several 
matters  under  the  sUtute  4  dc  5  Ann«  c  16. 
iler  ▼.  ^tAp.  of  Vori,  Willes,  533.  IZiilterv. 
Dip.  of  Httffwd^  3  Barnes  376. 


(d)  OfthtmoivmfoirthaipaTpoH, 
1.  Leave  to  plead  to  several  matters  must 
be  given  by  the  court;  it  cannot  be  done  by 
a  judge's  order.    Jones  v.  Dams,  3  Barnes, 
388. 

3.  A  rule  to  plead  double  cannot  be  had 
before  defendant  has  appealed.  Benn  v. 
Geary ^  1  Barnes,  337. 

3.*  Defendant    may    move    to 
plead  double  afler  rule  to  plead  is  [  *1055  ] 
out,  and  befere  judgment.  Kiiig  v. 
Boewell,  I  Barnes,  333. 

4.  A  motion  to  plead  doable  wss  denied  af- 
ter a  judgment  which  had  been  regularly  ob- 
tained was  set  aside,  on  payment  of  costs. 
Leaver  Y,  TViti;A«r,  Com.  561. 

5.  Defendant  may  plead  double  after  order 
to  plead  issuable  [dea.  LeighUm  v.  Leighton^ 
1  Barnes,  347. 

(c)  What  pleeu  may  he  pleaded  together. 

I.  On  motion  to  plead  double,  unless  prima 
facie  the  pleas  appear  to  be  frivolous,  the 
court  will  not  consider  whether  they  are  ma- 
terial or  not ;  plaintiff  may  demur.  Lacy  v. 
Barry,  3  Barnes,  398. 

3.  Leave  was  given  to  plead  ancient  de. 
mesne,  on  affidavit  that  the  premises  in  qaes- 
tion  were  reputed  to  be  such.  Doe  dem.  He- 
nant  v.  TAonuif,  3  Barnes,  151. 

3.  The  pleas  of  general  issue  and  statute 
of  limitations  were  allowed.  JETorrtJOfi  v. 
Winehcombe^  Stra.  678. 

4.  So,  Ron  At/  factum  and  duress.  Mere- 
field  V.  HuUe,  3  Barnes,  393. 

5.  Non  eet  factum  and  a  discharge  by  bank- 
ruptcy,   iltinnson  v.  Atkineon,  Stra.  871. 

6.  So,  non  eit  factum  and  discharge  under 
insolvent  act.    1  Barnes,  355. 

7.  Non  est  factum  and  no  request  made. 
Duno  V.  Vaeher,  3  Stra.  90a 

8.  Non  oBoumptU  and  non  ao&ianpoit  tnfra 
aex  annot.    King  v.  BootoeUt  1  Barnes,  333. 

9.  Bankruptcy  and  non  aaoumpoiL  Phil- 
lipo  V.  Wood,  Stra.  1000. 

10.  Bankruptcy  generally  and  specially. 
Ld.  Clinton  v.  Morton,  Stra.  1000. 

II.  So,  non  aeeumpiit  and  discharge  under 
the  debtors*  act.  Joneiv.Body^  1  Barnes, 
355.  I 

13.  Non  a$$ump$it,  a  set-off,  and  a  tender 
as  of  last  term.  Whaley  v.  Barriaon^  3  Barnes, 
393. 

13.  A  tender  of  money  to  the  first  count, 
and  non  aseumpeit  to  the  residue.  Pitjield 
V.  Morrju  3  Barnes,  396. 

14.  Tender  and  eviction  allowed.  Cary  v. 
JenkingOy  Stra.  496. 

15.  So,  eohrii  ad  diem  and  a  mutual  debt. 
Baynei  v.  Luiwidge,  1  Barnes,  5250. 

16.  An  executor  was  allowed  to  plead  pay- 
ment and  pUne  admimHravit.  Anon,  C.  T. 
Hardw.  178. 

17.  So,  non  aommpeit  and  plene  adminie- 
travit,  without  affidavit  GarneU  v.  Harrieon^ 
3  Barnes,  373. 

18.  Plene  adminietravit  and  a  set-off  were 
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allowed  withoat  an  affidavit    Ca$en9  v.  Eth- 
eringUm,  2  Barnes,  272. 

19.  Ne  ungues  exea/tor  a.ndpilent  adrntniM- 
travU,  Goddard  v.  BaUard^  2  Barnes,  275. 
286. 

20.  Non  ut  factum  Mid  ne  ungues  executor. 
BankM  ▼.  Buleoek,  2  Barnes,  279. 

21.  Not  guilty  and  liberum  tenementum, 
Stihbt  V.  Neevet^  1  Barnes,  245. 

22.  Not  guilty  and  the  statute  of  limita' 
tions.    De  Costa  v.  Carteret,  2  Stra.  889. 

23.  Not  guilty  and  a  justification.  2 
Barnes,  285,  286,  287. 

24.  Not  guilty  and  a  general  release. 
Steele  v.  Pindar,  2  Barnes,  272. 

25.  Not  guilty  and  £4  4s.  paid  plaintiff  in 
satisfaction  of  all  trespasses  to  such  a  time. 
Lacy  V.  Lock,  2  Barnes,  274. 

26.  Not  jpuilty  and  son  assault  demesne,  on 
affidavit  Bristow  v.  Trappetl,  2  Barnes,  280. 

27.  Not  guilty,  son  dssault  demesne,  and 
satisfaction  for  all  trespasses.  Lawrie  v. 
Fieldhouse,  2  Barnes,  280. 

28.  Not  guilty,  son  astauU  demesne,  and 
moUiter  manus  imposuit,  Thyler  v.  WUtatl, 
2  Barnes,  285.    Id.  279. 

29.  So,  in  replevin,  that  plaintiff  has  no 
property,  and  a  justification.  Bird  v.  Spinekes^ 

1  Barnes,  247. 

30.  So,  damage-feasant  and  under  a  demise 
from  defendant  to  plaintiff.  Church  v.  Far- 
dall,  1  Barnes,  249. 

31.  A  distress  for  damage-feasant,  and  rent 
in  arrear.  Baynes  v.  Lutwidge,  1  Barnes,  250. 

32.  The  court  allowed  a  defendant  to  plead 
several  statutes,  although  it  appeared  that 
they  avoided  only  certain  claims  made  prior 
to  the  time  the  demand  specified  in  the  de- 
claration arose.  Ward  v.  The  Charitable  Cor- 
poration^ C.  T.  Hardw.  126. 

(d)  What  pleas  cannot  be  pleaded  together. 
1.  Several  dilatory  pleas  cannot 
[  viOftO  ]  be   pleaded*  at  the  same   time. 
Comb.  68.    Caressodl  v.  Vdughanf 

2  Saund.  41. 

2.  Yet  if  af^er  dilatory  plea  in  abatement 
overruled,  the  defendant  puts  in  another  dila- 
tory plea  in  abatement,  and  the  court  receives 
it,  and  awards  it  to  be  ill,  yet  it  is  not  pe. 
remptory  to  the  defendant  S.  C  2  Sannd.  41. 

3.  A  defendant  cannot  plead  both  in  bar 
and  in  abatement  at  the  same  time  to  the 
same  matter.  HoU  v.  Maberhf,  C.  T.  Hardw. 
135. 

4.  The  pleas  of  non  assumpsit  and  tender 
were  not  allowed.  Baker  v.  Westbrooke,  Stra. 
949. 

5.  Non  'assumpsit  and  a  general  release 
cannot  be  pleaded  jointly.  Gibson  v.  Cole,  1 
Barnes,  232. 

6.  Non  assumpsit  and  an  usurious  contract 
Barnard  v.  FUzhouse,  11  Mod.  359. 

7.  So,  non  assumpsit  and  non  assumpsit  in. 
fra  sex  annos^  aAer  money  paid  into  court 

Buck  V.  Warren,  1  Barnes,  24a 

8.  Non  assumpsit  and  several  matters  of 


set-offagainst  plaintiff's  demands.  Jarratr. 
Robinson,  1  Barnes,  239. 

9.  Non  assumpsit  and  plene  administruvit, 
without  affidavit  of  having  fully  administer- 
ed.   Htathfield  v.  Alien,  1  Barnes,  237. 

10.  JVti  debet  and  nU  habuil  in  tenanmtis. 
Marshal  v.  Lawrence,  1  Barnes,  239. 

11.  So,«o2otl  ad  diem  and  riens  per  descent, 
without  affidavit.  7%e  Burgesses  v.  mMeh^ 
1  Barnes,  238. 

12.  Not  guilty  and  Hberwn  tenementum 
denied,  it  not  being  necessary.  Rolle  v.  L^^ 
ton,  3  Barnes,  277. 

13.  Sot  liberum  tenementum,  and  a  justifi. 
cation  of  pulling  down  as  for  a  nuisance.  HaL 
sey  V.  Fdtham,  1  Barnes,  233. 

14.  Not  guilty  and  a  justification  in  tree- 
pass.    Barrett  v.  Greaves,  1  Barnes,  248. 

15.  Not  guilty  and  accord  and  satis&ction. 
Durslev  v.  Cole,  1  Barnes,  234 

16.  Not  guUty  and  a  license,  without  affi. 
davit.    Prinnell  v.  Preston,  2  Barnes,  278. 

17.  Not  guilty  and  a  release  of  a  particular 
trespass,  are  never  allowed.    Id.  ibid. 

18.  Not  guilty  and  a  tender  denied.  Al- 
derson  v.  Dodding,  2  Barnes,  291. 

19.  In  trover,  not  guilty,  and  that  plaintiff 
became  a  bankrupt,  and  his  effects  were  as- 
signed, denied.  Herbert  v.  FU>we,  2  Barnes, 
292,  293. 

(e)  How  they  should  be  pleaded., 
Where  defendant  pleads  not  guilty,  and 
then,  **  by  leave  of  the  court  accoidine  to  the 
statute,**  pleads  other  matter,  which  he  con- 
cludes with  an  averment,  and  afterwards  sela 
out  other  matter,  the  leave  of  the  court  ex« 
tends  to  the  last  plea.  Bartholoauw  ▼.  Mrt- 
land,  Andr.  lOa 

XX.  When  a  plka  n  to  bb  oomiDnsD  isbd- 

ABUB  WITHIN  TBI  MKAMDIG  or  A  JVOaS*8 
OKDOU 

1.  A  fidr  demurrer  is  an  issuable  plea  with- 
in the  meaning  of  a  indge*s  order.  Gray  ▼• 
Ashton,  Prac  Ca.  K.  B.  177. 

2.  AAer  time  given  to  plead,  the  defendant 
demurred  generdly ;  the  court  refused  to  set 
the  demurrer  aside.  Gals  v.  Mottratn^  W. 
Kely.  113. 

3.  A  demurrer,  unless  it  be  for  good  cause, 
is  not  an  issuable  plea  within  the  meaning  of 
an  undertaking  to  plead  an  issuable  iSea. 
Stonehouse  v.  Vowd,  Say.  8a 

4  A  defendant  pleaded  the  statute  against 
sheriffs  for  taking  bonds  colore  qfieO,  and 
held  to  be  an  issuable  plea.  Dearden  v.  Held- 
en,  Prac  Ca.  K.  R  176. 

5.  In  covenant,  general  performance  of  co- 
venants is  not  an  issuable  plea  under  jodgea* 
order,  and  it  was  set  aside.  Thompson  t.  At- 
kinson,  2  Barnes,  284. 

6.  A  tender  not  to  be  pleaded  afler  an  order 
for  time.  DattenhsU  v.  BarriU,  1  Barnes,  246. 

7.  So,  a  tender  to  part,  and  non  assumpsit 
to  residue,  is  a  nullity.  Lane  v.  Smithy  1 
Barnes,  1^. 

8.  And  if  judgment  be  signed,  and  the 
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banefiCof  sn  unia  lost,  it  thmll  not  bo  set 
ande  on  terms.  LoveU  t«  Dyer^  1  Bunet, 
185. 

XXL  WhBI  an   AFFIDATIT   II    NBOSMAAT   Uf 
•OPFO&T  OF  A  nXk» 

1.  A  foreign  ^ea  miut  be  sworn  ta  1 
Saaod.  9a 

2.  Pfeas  to  the  jurisdiction,  &c^  are  not 

considered  foreign,  and  tJierslbre 

[  *1057  ]  as*  SDcfa  need  not  be  sworn  ta 

CkaiUmmdehy  v.  Broom^  5  Mod.  335. 

3.  But  now  no  dilatory  plea  of  any  sort 
will  be  receiTed  withoat  an  affidavit  of  its 
trotb.    2  Sannd.  210  tf,  e. 

4.  Pleas  to  the  jurisdiction,  as  well  of  in* 
ferior  as  superior  courts,  must  be  verified  on 
oath,  and  tendered  in  person,  while  the  court 
is  sittings.    Sparke  v.  fVood,  6  Mod.  146. 

XXI  r.  CoHBBaUBIICK  OF  THE  PLEA  BBING  BAn. 

If  a  plea  in  bar  be  insufficient  in  matter, 
and  the  writ  and  declaration  good,  and  the 
TeplicatioQ  soperfluona,  without  any  matter 
which  impugns  or  destroys  the  action,  the 
plaintiff  ahaJI  ha^e  judgment  T\retham'$ 
case,  9  Co.  108  a.  1  firownl.  51.  Co.  £nt. 
151.  pi.  30.  S.  C. 

XXII L    What  nEFBOTi   in   rLSAniNO   aub 

CmSD  BY  THE  SOBSBfUrEMT  PLBADIN08  ;— 

(a)  A  had  dedaration  by  the  plea, 

1.  Tbe  declaration  may  be  made  good  by 
the  bar,  when  it  wants  time,  place,  or  other 
circumstance;  but  when  it  is  bad  in  sub- 
stance, no  bar,  Slc  can  make  it  good.  Bon- 
AtfmVcase,  8Co.  130  b. 

2.  In  a  declaration  by  an  administrator, 
the  want  of  alleging  by  whom  administration 
was  committed  is  cured  by  pleading  non  est 
faetmm.  GidUy  t.  Wmanu,  Salk.  37.  1  Ld. 
Kaym.  634.  &  C. 

3.  Where  the  Christian  name  varies  in  the 
eoont  and  writ,  it  is  cured  by  defendant's 
saying  **  tiie  aforesaid."  Oodfrey  v.  Dubetry^ 
Andr.  76L 

4  The  want  of  the  words  **pnmlpatetper 
ftemrdmrn.**  is  cored  by  pleading  over.  KnighU 
m  V.  Jfsrfoa,  3  Lev.  311.  393. 

X.  Want  of  venue  is  cured  by  a  plea  of 
collateral  matter.  Norden  v.  Fox,  3  Lev.  393. 

€.  In  debt  for  rent,  if  no  place  be  assigned 
where  the  lease  was  made,  the  defendant  in 
his  plea  confessing  tbe  leaie  makes  the  de. 
daiatioo  good.  OoMkam  v.  TTkfmborough, 
Hob.  83l 

7.  A  declaration  in  replevin  should  specify 
the  place  where  the  goods  were  taken ;  but 
the  defiwt  is  cured  by  the  defendant's  plead- 
ing;  be  vhoaM  demur.  Bullylhorpe  v.  7\imer, 
WiUee,475.    Read  yt,  Hav>ke,  Hah.  17, 

8.  The  want  of  addition  is  cured  by  plead- 
ing,    RexY,  Hoddoeh^  Andr.  146. 150. 

9.  Delect  of  not  averring  particularly  per- 
fimnance  of  the  consideration,  is  cured  by 
pleading  over.  Thorpe  v.  Thorpe^  1  Ld. 
Raym.  §67.    Com.  99.  S<  C. 

10.  Where  it  is  stated  that  the  defendant 
Vol.  li.  23 


covenanted,  it  must  be  infbrted  that  It  was  by 
deed,  and  although  the  instrument  declarea 
upon  were  not  sufficiently  shown  to  be  a 
deed,  yet  the  defbct  is  aided  by  pleading  over. 
Dodd  V.  AtHntm,  C,  T.  Hardw.  343. 

11.  A  suit  depending  pleaded,  not  showing 
how,  or  in  what  court,  is  iU  on  demurrer, 
but  cured  by  pleading  over,  which  admits 
the  suit  depending..  Dring  v.  /ieipass,  1 
Lev.  195. 

13.  Doubleness  in  a  declaration  is  cured  by 
answering.  Humphrevi  v.  BethUy^  S  Vent. 
228. 

(b)  TkepUahylhereplieation. 

1.  An  informal  plea  may  be  made  good  by 
the  replication.    BonhamU  case,  8  Ca  120  b. 

2.  A  plea  of  assignment  over  by  assignee 
of  a  term,  ought  to  say  **  pott  aseignationem^ 
ifc,"  but  that  fruit  may  be  aided  by  pleading 
over.    Cook  v.  HarrU,  1  Ld  Raym.  367. 

3.  Defendant  having  pleaded  a  fue  estate 
of  a  term,  the  attorney-general  for  the  king\ 
in  the  exchequer  traversing  the  original 
lease ;  afler  verdict  against  the  king,  it  is  too 
late  to  take  advantage  of  the  bad  plea.  2  Dy . 
238.  pi.  37. 

4.  A  plea  that  is  bad  in  substance  cannot 
be  cureid  bv  tbe  replication.  Bamfield  v. 
Aini/ieM,  l'8id.336. 

(c)  The  replieaUan  hu  the  r^oinder. 
In  debt  on  bond,  if  the  defendant  plead 
that  it  was  delivered  as  an  escrow  upon  a 
condition  not  performed,  and  so  not  his  deed, 
a  conclusion  to  the  country  is  cured  by  re- 
plying a  different  condition,  and  traversing 
the  condition  stated  in  the  plea.  Buohell  v. 
Paomore,  6  Mod.  217. 

(d)*  What  fatdlB  an  cured  by  [  *I068  ] 
demurring, 

1.  If  a  plaintiff  sue  by  the  addition  of  gen 
tleman,  and  the  defendant  pleads  in  abate- 
ment,  that  he  is  not  a  gentleman,  the  plea  is 
good  after  a  demurrer  to  it ;  for  it  is  a  con- 
fession of  the  fiict.  Ratterely  v.  JMsrsA,  6 
6  Mod.  80. 

2.  Want  of  defence  is  aided  by  general 
demurrer.  Bellamy  v.  Heeter,  1  Ld.  Raym. 
283. 

XXIV.  Relative  to  notices  and  eules  to 

PLEAD. 

1.  Notice  to  plead  in  four  days  instead  of 
eight  is  bad,  though  plaintiff  staid  eight. 
Braty  v.  Baldoek,  1  Barnes,  222. 

2.  In  real  and  mixed  actions,  except  re- 
plevin, after  the  common  rule  to  plead  is  ont. 
a  peremptory  rule  to  plead  must  be  giveu 
be&re  judgment  can  be  siffned  for  want  of  a 
plea.     WentvoTth  v.  Huitber,  1  Barnes,  194. 

XXV.  Relative  to  tbe  time  or  rLBAoma 

PLEAS. 

1.  On  declarations  delivered  in  country 
causes,  and  where  defendant  lives  above 
twenty  miles  from  London,  eight  days*  time 
to  plead  must  be  given.  1  Barnes,  167. 
Down  V.  RovM,  7  Mod.  295. 
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2.  Four  days  are  allowed  after  a  re9pondea$  t 
muter.    Comb.  19. 

3.  There  are  four  days  to  plead  after  de- 
murrer.   Parker  t.  CoUins^  7  Mod.  123. 

4.  To  a  declaration  delivered  against  one 
in  custody,  he  shall  have  the  whole  term  to 
plead  in  abatement.  Pierce  v.  BUtke^  Salk. 
515. 

5.  But  upon  filing-  bills  against  officers  and 
clerks,  it  is  sufficient  if  there  be  four  days 
within  term  to  plead.  Pasmore  ▼.  Goodwin, 
Salk.  517. 

6.  If  one  come  in  on  a  cepi  corput  in  cus- 
tody, he  must  plead  itutanter;  aliter  where 
he  has  been  bailed,  and  come  in  on  the  cepL 
Sed  qiuare^  Anon.  12  Mod.  372. 

7.  If  the  declaration  be  delivered  the  day 
before  the  last  day  of  the  term,  the  defendant 
has  two  da}^s  in  the  following  term  to  an- 
swer.   Anon,  12  Mod.  231. 

8.  Upon  a  special  capiat  by  original,  the 
defendant  shall  not  be  obliged  to  plead  sooner 
than  upon  a  common  latitat.  Hagwyt  t. 
Savage^  Stra.  684. 

9.  A  month's  time  to  plead  means  a  lunar, 
not  a  calendar  month.  TuUet  v.  lAnJield^ 
Prac.  Ca.  K.  B.  126.    3  Burr.  1455.  S.  C. 

10.  Sundays  and  holidays  are  lo  be  reckon- 
ed  as  well  as  the  day  of  filing  the  bill  Pas' 
more  t.  Goodioin^  Salk.  517.  Contra^  Lord 
Coning9by*9  case,  8  Mod.  46. 

1 1.  In  rules  to  plead,  Sunday  is  not  reck- 
oned one  when  it  is  the  last.  Anon.  Prac. 
Ca.K.B.  176.    1  Stra.  86. 

12.  No  new  rules  to  plead  after  an  amend- 
ment, unless  an  imparlance  be  given.  Anon. 
Salk.  517. 

13.  A  plea  in  abatement  must  come  in 
within  the  first  four  days.  Lang  v.  Miller,, 
Stra.  1192. 1268.     Anon.  1 1  Mod.  2. 

14.  A  plea  in  abatement  is  too  late  after  a 
general  imparlance.  1  Mod.  14.  2  Ro.  239. 
Salk.  518.  1  Vent  76.  136. 184.  2  Saund. 
2.  11  Mod.  2.    Sed  vide  1  Vent.  236. 

15.  Nor  can  the  writ  in  siich  case  bo  abated 
by  the  judges  ex  officio  without  argument  2 
Ro.  239. 

16.  But  it  may  be  pleaded  after  a  special 
imparlance.    11  Mod.  2  n. 

17.  A  plea  in  abatement  after  the  rule  b 
out  is  a  nullity.     1  Barnes,  233. 

18.  A  foreign  plea  must  be  pleaded  before 
a  general  imparlance.     1  Saund.  98. 

19.  But  a  plea  of  outlawry  of  the  plaintiff 
after  imparlance  in  trover  was  held  good.  3 
Leon.  215. 

20.  Attachment  cannot  be  pleaded  after 
imparlance.  Babington  y. Babinglon^S  Leon. 
232. 

21.  Non-tenure  of  the  whole  or  part  is  not 
pleadable  after  a  general  imparlance.  3  Lev. 
55. 

22.  T\nU  tenu  priet  cannot  be  pleaded  after 
imparlance,  for  it  is  inconsistent  with  it. 
iinon.  2  Mod.  62.    12  Mod.  8  S.  P. 

23.  But  on  a  bond,  after  imparlance^  tender 


may  be  pleaded  and  tmeorepnti*    Anon.  H 
Mod.  8. 

24.  If  a  defendant  is  arrested  by  the  name 
of  Clarissa,  and  puts  in  bail  in  that  name, 
she  cannot  plead  a  misnomer  that  her  name 
is  Clara.    Prac.  Ca.  K.  B.  10. 

25.  After  the  bail-bond  forfeited, 

the  defendant*  cannot  plead  in  [  -*1069  ] 
abatement  of  the  original  action. 
Salk.  519. 

26.  No  exception  can  be  taken  to  the  ju- 
risdiction after  a  plea  in  chief.  2  Show.  62. 

27.  No  pleading  lo  the  jurisdiction  of  the 
court  after  a  general  imparlance.  3  Leon. 
214, 215.  Case  of  Unioernty  of  Cambridge^ 
10  Mod.  127. 

28.  But  a  plea  pleaded  after  imparlance, 
and  issue  tendered  upon  it,  is  not  perempto- 
ry upon  a  demurrer.  Loder  y.  HampMre^ 
Aleyn,  63.  65. 

XXVI.  RxLATtYK  TO  TBI  OBTAIMING  FUaTHEK 

TIMS  TO  FLKAD. 

1.  After  order  for  time  to  plead  to  issue, 
further  time,  till  a  former  judgment  perfect- 
ed, was  refused.  Jury  r,  Woodhoute^  1 
Barnes,  240. 

8.  A  summons  after  time  to  plead  is  ex- 
pired is  a  nullity.    7  Mod.  296. 

3.  An  executor  was  denied  the  enlarging 
of  time  to  plead  (the  rules  being  out,)  unless 
he  would  enter  into  a  rule  not  to  plead  any 
judgment  obtained  after  the  rules  were  out. 
Anon.  8  Mod.  308. 

4.  A  defendant,  an  executor,  disabled  by 
palsy  from  speaking,  and  also  from  writing 
his  name,  was,  upon  an  undertaking  that  in 
the  meantime  he  should  prefer  no  creditor 
to  the  plaintiff's  prejudice,  allowed  time  to 
plead;  and  the  disability  continuing,  such 
time  (upon  the  defendant's  consenting  to  a 
rule  to  try  the  following  term,)  was  further 
enlarged.  Jaeper  v.  Grosvenor,  (executor,) 
C.  T.  Hardw.  51. 

5.  The  court  will  never  order  a  man  to 
plead  peremptorily  till  the  rules  for  pleading 
are  out.     Salk.  516. 

6.  Where  further  time  is  given  to  plead, 
a  rule  to  plead  is  not  necessary.  Shark  ▼. 
Dilk»y  W.  Kely.  154. 

XXVII.  RkLATIVK  TO  THE  DELfVCaT  OE  FlUNG 

OF  PLEAS. 

1.  A  plea  with  notice  of  set-off  must  not 
be  delivered  in  the  country.  Tajflor  v.  Xrfiir- 
Mm,  1  Barnes,  179. 

2.  If  the  clerk  of  the  office  or  secondary 
is  the  party's  attorney,  delivery  of  a  plea  to 
him  does  not  make  the  court  possesaed  of 
the  plea,  but  it  ought  to  be  tendered  in  the 
office.     Webb^9  case,  Palm.  158. 

3.  If  the  defendant  does  not  leave  bis 
double  pleas  in  the  office,  the  court  will  not 
relieve  him  from  the  plaintiff^s  making  up 
the  record.    7%oirmfon  v.  Tiller^  Stra.  1266. 

4.  Defendant  pleaded  generaJ  issue,  hot 
forgot  to  deliver  notice  of  set-off«  court  gave 
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laKve  to  deliver  mgain  the  Mine  plea  with 
proper  notice.  Blaekboum  ▼•  MatthitUt  Prac. 
Ga.K.B.156.    3  Sire.  1267. 

XXVUI.  Or  wrraDEAwiNo  ruBAs; — 
(a)  fflien  a  defendant  wUl  be  allowed  io  wUh- 

drmw  or  isaive  his  fka^  and  plead  de 

9ioeo,or  amend, 

1.  A  man  pleads  tbe  general  issae,  and  it 
is  not  entered ;  he  may  waive  it,  and  plead 
■pectally  within  four  days,  Sunday  not  be- 
ing  reckoned.  West  v.  JVeU^  1  Ld.  Raym. 
674. 

2.  Leave  to  withdraw  the  general  issue, 
and  plead  a  special  justification,  was  granted 
npon  payment  of  costs.  Harrieon  v.  Mot' 
ris,  2  Barnes,  270. 

3.  Nil  debet  allowed  to  be  withdrawn,  and 
mtn  MMtumpnt  pleaded.  /Hehole  ▼.  Sutel^ff^ 
C.  T.  Hardw.  56. 

4.  Leave  was  given  to  withdraw  the 
ireneral  issue,  and  pay  money  into  court. 
Tatitmt  V.  Wragg^  Stra.  1271. 

5.  Held  that  ue  issue  may  be  withdrawn, 
and  money  paid  into  court,  in  cabe  of  mis- 
lake  by  death  of  attorney.  Ueher  v.  Ed- 
munde^  I  Bamee,  256. 

6.  Leave  was  given  to  withdraw  the  ge- 
bsfbI  issue,  and  plead  it  with  a  setoff. 
BkMo9trn  v.  MrttMas^  Stra.  1267. 

7.  General  issue  waived  and  allowed  to 
plead  dottUe.  Meard  v.  Phillipe^  2  Stra. 
906. 

8.  A  man  in  high  treason  may  be  allowed 
to  withdraw  his  plea  of  not  guilty,  and  plead 
goiJCy.    Bex  V.  Knightly^  Holiy  398. 

9.  A  defendant  may  withdraw  a  special 
plea,  and  plead  the  general  issue  the  same 
term  before  replication,  without  costs,  and 
theogfa  plaintiff  afterwards  gets  a  verdict, 
yet  he  canDot  have  those  costs.  HoraefaU 
V.  Oretmcood,  1  Barnes,  103, 104. 

10.  A  plea  of  judgment.  Sec  was  with- 
drawn, and  plene  adminittravU  admitted. 
Jhrtindal  v.  GaUowatf^  1  Barnes,  234. 

1 1.*    Demurrer     withdrawn, 
[  *1060  ]  and  general  issue  pleaded,  de- 
fendant having  offered  it  before 
aasizea.    Sherioek  v.  TVmpler,  1  Barnes,  246. 

12.  Before  joinder  in  demurrer,  the  de- 
fendant may  waive  his  special  plea,  and 
plead  tbe  general  issue ;  eonlra  where  a  rule 
is  to  plead  so  as  to  stand  by  it,  and  he  pleads 
specially,  and  the  plaintiff  demurs.  Anon, 
Ssik.  515. 

13.  The  court  will,  on  payment  of  costs, 
permit  a  defendant  to  withdraw  his  demur- 
rer, and  plead  to  issue,  while  the  proceed- 
ings are  in  paper.  Oodolphin  v.  Tudor,  6 
Mod.  38. 

14.  After  a  special  demurrer  and  joinder, 
the  defendant  waives  his  demurrer,  and 
pleads  nil  debet  to  a  judgment,  the  court 
refused  to  set  aside  the  plea ;  a  plea  in  bar 
is  never  suppressed  on  motion.  Hareonrt  v. 
SeagrmfDe^  W.  Kely.  104. 

15.  Loave  was  given  to  withdraw  a  de- 


murrer, and  amend,  after  the  demurrer  had 
been  argued,  and  the  matter  stood  for  the 
opinion  of  the  court.  Giddinge  v.  Giddingo^ 
Say.  316. 

16.  After  a  demurrer  had  been  argued, 
and  the  judges  had  given  their  opinion, 
judgment  was  suspended  for  a  week,  in  or- 
der to  give  the  defendant  time  to  niove  for 
leave  to  withdraw  the  demurrer  and  amend. 
Rennell  v.  Rennell,  Say.  317. 

(b)  When  not. 

1.  In  an  action  against  bail,  the  court  re- 
fused to  give  leave  to  withdraw  a  demurrer 
and  amend,  after  the  demurrer  had  been  ar- 
gued, and  tbe  opinion  of  the  court  was 
known.    Saxby  v.  Kirkero^  Say.  117. 

2.  After  demurrer  by  bail  and  joinder,  nul 
tiel  record  was  denied  to  be  pleaded.  Han- 
datyd  v.  fViUon^  I  Barnes,  240. 

3.  A  defendant  cannot  withdraw  a  special 
plea  but  in  order  to  plead  the  general  issue. 
Law  V.  Law,  Stra.  960.    2  Barnard,  390. 

4.  A  plea  of  tender  cannot  be  withdrawn, 
and  the  general  issue  pleaded.  Reevee  v. 
Probrdty  1  Barnes,  235. 

5.  A  plea  cannot  be  waived  upon  the  last 
continuance-day  without  the  leave  of  the 
courU    GHffith  v.  WilHanu,  Say.  87. 

XXIX.  Op  adding  and  am bndinq  pleas. 

1.  After  non  astumptit  infra,  Sfc.  pleaded, 
defendant  cannot  add  non  astumprit.  Pier- 
ton  V.  Jvea,  1  Barnes,  238.  248. 

2.  The  substance  of  a  plea  is  not  amend- 
able.   Hawkint  v.  Moore^  Cro.  Jac  261. 

[See  arUe,  tit.  Ambndiikmt,  p.  61.] 

XXX.  Op  the  plea-roll. 
If  the  plea-roll  of  one  term  be  put  on  the 
file  of  another  term  by  mistake,  the  court 
will  order  it  to  be  rectified.    Rex  v.  Warden 
of  t/ie  Fleets  6  Mod.  18. 

PLEDGES. 

1.  The  want  of  pledges  in  a  declaration 
was  formerly  a  good  ground  of  demurrer ; 
and  the  declaration  was  bad  in  arrest  of 
judgment,  or  on  error ;  but  it  is  aided  by  the 
8  H.  6.,  and  held  to  be  amendable  after  er- 
ror brougfaL  J^iekolae  v.  Chapman,  3  Lev. 
345.  1  Ro.  445.  447.  Hardy  v.  GiUing,  3 
Lev.  39.  March,  17.  p\.  40.  W.  Jo.  177. 
Blenhare  v.  Os6orne,  T.  Jones,  154. 

2.  Neither  the  king  nor  an  infant  need 
find  pledges.    2  Leon.  4  185, 186. 

3.  In  a  replevin  brought  in  an  inferior 
court,  and  no  pledges  de  retomo  habendo 
taken  by  the  sheriff  according  to  the  statute 
of  W.  2.  c.  2.  upon  the  plaint  removed  into 
the  King's  Bench,  that  court  may  find 
pledges,  and  that  at  any  time  before  judg- 
ment.   March,  46.  pi.  72. 

PLURALITY. 

1.  If  a  parson  is  presented,  admitted,  and 
instituted  to  a  benefice  with  cure  of  above 
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the  ralae  of  8^.,  and  afterwards,  and  before 
induction  to  the  first,  be  aocepte  another 
benefice  ifith  care,  and  ie  inducted,  the  first 
is  void  by  statute  21  Hen.  8.  Digbj/*$  case, 
4  Co.  78  b.  Moore,  434.  Goldsb.  163. 
3.  If  a  man  ha^e  a  benefice  with  care, 

whatever  the  value  is,  and  is  ad* 
[  *1061  ]  mitted  and  instituted  into  ano- 

ther  benefice  with  cure,  having 
no  qualification  or  dispensation,  the  first 
benefice  is  void,  and  the  patron  may  present 
Shute  V.  Uigden^  Vaagh.  131. 

3.  A  dispensation  and  qualification  pur- 
chased after  institution  and  before  induction 
to  the  second  benefice,  is  too  late,  and  the 
first  benefice  is  void ;  but  not  enrolling  a 
dispensation  is  no  prejudice.    Mo.  434. 

4.  Upon  taking  a  second,  the  first  bene- 
fice is  void  at  oonunoa  law  without  depriva- 
tion.   Mo.  542. 

5.  If  a  baron  lias  three  chaplains,  and 
each  of  them  has  two  benefices,  and  after- 
wards the  baron  dies,  yet  they  shall  enjoy 
the  benefices  with  cures  which  were  lawfully 
settled  in  them  before.  AeUm^B  case^  4  Co. 
117  a. 

6.  If  a  baronen  widow  retain  two  chap, 
lains  according  to  the  statute,  and  after, 
wards  marry,  thev  are  not  discharged,  but 
can  take  the  two  benefices.    Mo.  678. 


POISON. 

[See  ani€^  tit  Muaoni,  div.  I.  pi.  40«  41, 43.  p. 

960J. 
An  indictment  chargmg  that  the  defend. 
ant  did  put  quoddam  veneman^  Angliee  anti. 
mony,  into  a  cup  of  beer,  &&  is  good.    Bex 
T.  Pigeonry^  7  Mod.  149. 

POOR. 

fiSee  ofOe^  tit.  Oannt,  Vol.  II.  p.  994,  ami 
ftatf  tits.  Rkmovai.  and  Sfim^Mnrr.] 

POSSIBILITY. 

There  cannot  be  a  possibility  upon  a  pos- 
sibility.   Ck»dingUH*i  case,  1  Co.  153  a. 

POSTMASTER. 
*I.  Relative  to  ms  liabiuty,  p.  1061. 

II.  RbMBOY     lOK     TSE     ESCOVKaT      OT    BIB 
CHAEGBS,  p.  1061. 


I.  Relative  to  his  dibujtt. 

1.  An  action  on  the  case  will  not  lie 
against  the  postmaster  for  the  loss  of  exche- 
qner  bills  and  letters  delivered  in  at  an  un- 
der office.  Zanev.  Gtttsn,  ll  Mod.  13.  5 
Mod.  456.  1  Salk.  17.  1  Ld.  Raym.  646. 
13  Mod.  473,  473. 

3.  Nor  for  a  bank  note  stolen  by  one  of  the 
sorters  out  of  a  letter  delivered  into  the  post. 


office.     WhitfUU  V.  Ld.  Dmfeiuery  1 1  Mod. 
18  n.    13  Mod.  472.  n.  S.  C. 

3.  But  case  lies  against  him  for  not  deli- 
vering a  letter  on  request,  though  no  parti- 
cular damage  aoeraed ;  hut  if  the  letter  bad 
been  tendered,  and  the  plaintiff*  would  not 
first  pay  postage,  he  is  not  bound  to  deliver 
it    Edward  v.  JWelnnssn,  13  Mod.  6. 

II.  Remedy  roa  the  ebcoveey  of  ms 

CHAEGBS. 

Atsumpnt  lies  by  the  postmaster  for  his 
fees  For  the  carriage  of  letters.  Ld,  SlmJuope 
V.  Eetptuter^  Lat  87. 

POWER. 

1.  Under  a  power  to  lease  for  three  Iivea« 
a  lease  for  ninety  years  determinable  on 
three  lives  is  not  good.  Whitlodfe  case,  8 
Co.  69  b.    1  firownl.  169.  8.  C. 

3.  The  most  clear  and  sure  way  is  to  re. 
serve  rent  during  the  term  without  any  ex- 
press reservation  to  any  person.    Id.  ibid. 

3.  A  power  to  dispose  of  an  estate  in  fbe 
may  be  executed  in  tail.  71koBi2tfison  ▼. 
DigkUm^  10  Mod.  3l.  71. 

4.  8,  in  a  covenant  to  stand  seised,  re- 
served to  himself  a  power  of  revocation  by 
writing  indented  under  his  hand  and  seal 
sabscnbed  in  the  presence  of  three  witnesses, 
and  of  appointing  new  uses,  &c.  by  the  same 
or  any  other  writing  signed,  &c.  as  above  ; 
afterwards,  by  indenture  subscribed  in  the 
presence  of  three  witnesses,  he  oovenanted 
to   stand   seised   of  the   same 

lands*  to  other  uses:  resolved,  [  *I062  ] 
although  there  is  no  express  de- 
claration of  any  intention  to  revoke  the  for- 
mer uses,  the  conveya&ce  shall  enure  first  as 
a  revocation  of  the  former  uses,  and,  second- 
ly, as  a  declaration  of  new  uses;  all  circum- 
stances prescribed  by  the  proviso  most  be  ob- 
served in  the  second  indentore.  Senpe^a 
case,  10  Co.  143  b. 

5.  Collateral  powers  and  common  law 
authorities  cannot  be  barred  or  extinguished 
by  fines,  feofiment,  or  any 'other  convey, 
ances ;  but  powers  relating  to  the  land  may 
be  extinguished  by  a  fine  or  feolTment.  Al- 
hany  case,  1  Co.  1 10  b.    1  Co.  173  a. 

6.  Where  there  is  a  power  of  revocation 
by  any  deed  or  writing,  and  of  appointing 
new  uses  by  any  such  deed  or  writing,  the 
revocation  and  appointing  new  uses  may  be 
by  the  same  deed.  FttrviUunn's  case,  6  Co. 
33  a. 

7.  Powers  relating  to  the  land  may  be 
destroyed  by  release  to  any  person  having 
an  estate  of  freehold  in  possession,  remain- 
der, or  reversion ;  but  collateral  powers  can- 
not be  barred  by  any  oonveyanoe.  S^igf^* 
case,  1  Co.  173«.  iUtei^  caae,  1  Ca  110  b. 
8.  P. 

8.  The  estate  defeasible  by  the  power  ia 
thereby  made  absolute.  Ortidon  v.  t^Jkniy, 
1  Co.  110  b. 
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[See  alw  ciift,  lit.  AirraoftiTT,  Vol.  I.  p. 
147.;  aud  tit  Lbab^,  dW.  VI.  (e).  Vol.  II.  p. 
877.1 

PRACTICE. 

(A)  IN  CIVIL  PRCKJEEDmOS. 

I.  RnpBcnHG  ACTiora; — 

(a)  Cfe&naolidaiing  them,  p.  10G3. 

II.  RiancTnia  obolaratioicb  ; — 

(a)  RdaHve  to  the  amendment  of  a  de» 

elanUion^  p.  1063. 

(b)  Ofttriking  oui  eounU,  p.  1063. 

III.  RnpBDTiirQ  oTim,  p.  1063. 

IV.  RsflraCTUlO  DBllinLRKRB,  p.  1063. 

V.  RUPICTINO  A  ftSnONDKAB   OUITBE,  p. 

1063. 
VL  RttnenMo  the  muvBET  of  thi  imji, 

p.  1063. 
VIL  RnrBcimo  trb  RATmo  or  pmoono- 


(a)  When  tkeywiUbe  fteyeit,  p.  1063. 

(b)  When  not,  p.  1063, 

(c)  Of  the  motion  for  that  vurpooe^  p. 

1064. 

Vni.  SBFBOTIlfO  TBI  BEimmO  or  MONBT  IN- 
TO oou&T  ;— 

(a)  in  what  eatee  Ht  ie  aUowed  to  he 
hnnghtin^p.lO^ 

(b)  WAeiit<wiioCaUoi0ecI,p.  1064. 

(c)  At  what  time  it  should  6e,  p.  1065. 

(d)  £/eefo/it,p.l065. 

(e)  JUefive  to  the  inereanng  of  the 
p.  1065. 


(0  Ofpa^ng  U  haeh,  p.  1065. 
(g)  fr  hen  and  how  U  mag  he  taken  oat 
efeomfi^  p.  1065. 
IX.  RnnBcnifo  thb  bunqiho   or  ooom 
imo  oou»T,  p.  1066. 


(B)  IN  CRIMINAL  PROCEEDINGS. 
Gjuodully,  p.  1066. 


(A)  IN  CIVIL  PROCEEDINGS. 

1.  RnracTiNo  4CTioi«a; — 

(a)  Of  coneelidating  them^ 
Where  eeveral  actions  of  treapaas  are 
hroaght  aninat  aeyeral  defendants  for  the 
inene  profits  of  lands  recoTered  by  the  same 
•jectmeot,  the  court  will  not  direct  them  to 
be  consolidated;  aUler^  where  soTeral  are 
biog^t  for  one  and  the  same  cause  against 
the  same  defendant.  Stacy  t.  iSIi<Ioii,  C.  T. 
Harfw.  137. 

n.  RanBOmiO  DBOLOATIONS. 

(a)  RdaUve  to  the  amendment  cf  a  dedara^ 

tion. 
If  a  declaration  be  of  Michaelmas  term 
fniarmlly,  and  the  fact  laid  is  of  the  15th  of 
NoreBBber  in  the  same  year,  it  is  bad,  for  as 
the  declarattoB  relatea  to  the  first  day  of  the 
tona,  it  appeara  that  the  action  waa  com- 
menced before  the  canae  of  action  arose ;  hot 
iff  QD  •xamination  or  reforence  to  the  mas- 


ter it  shall  appear  that  the  de- 
claration was  in*  truth  filed  aflor  [  •1063  J 
the  15th  of  NoTomber,  as,  if  the 
bail  was  filed,  or  the  bill  of  Middlesex  taken 
out  after  the  day,  it  shall  be  set  right  by  the 
court,  although  it  could  not  be  amended  by 
any  of  the  statutes  of  jeofails ;  for  if  bail  was 
filed  subsequently  to  the  15th,  it  would  well 
warrant  a  special  memorandum  of  the  day 
on  which  the  declaration  was  really  filed, 
as  none  are  In  custody  of  the  marshal  until 
bail  is  filed.  Wiat  q.  t  r,  Aland,  6  Mod. 
33. 

(b)  Cf  etriking  out  counit. 
The  court  will  not  at  the  instance  of  the 
pfaintiff  strike  out  a  count  in  a  declaration 
after  time  to  plead.   WHkim  ▼.  Perry,  C.  T. 
Hardw.  199. 

III.  RnFBcmio  omu 

1.  After  a  plea  in  abatement,  oyer  cannot 
be  granted  of  the  original,  though  prayed  in 
the  aame  time.  LongoUU  t.  Hanired  of 
ThUtleworih,  6  Mod.  23. 

2.  Where  the  same  policy  of  insaraace  is 
repeated  in  a  second  count,  rule  for  oyer  of 
two  policies  denied.  Boiooier  v.  The  London 
Aoounmee  Company,  C  T.  Hardw.  343. 

3.  A  defendant  who  lives  abore  twenty 
miles  from  London  has  eight  days  to  plead, 
and  may  demand  oyer  at  any  time  before 
they  expire.    Down  ▼.  RoweU,  7  Mod.  295. 

IV.  RttPECTiNO  DunmaEas. 

Motion  upon  statute  4  &  5  Ann.  for  leave 
to  plead  and  demur  at  the  same  time  was 
refused,  because  a  demurrer  is  striotly  no 
plea,  but  an  excuse  for  not  pleading.  Haiton 
T.  Jefferieo^  10  Mod.  280, 281. 

VT  RBraoTiMQ  A  anroNDBAS  oirma. 

If  a  plea  in  abatement  be  over-ruled,  and 
a  reopondeae  outler  awarded,  a  copy  of  the 
plea  in  chief  need  only  be  delivered  and  paid 
for.    Anon,  7  Mod.  51. 
VI.  Rxsmriira  tbk  dcuvirt  or  the  issue. 

It  is  sufficient  to  insert  in  the  oopy  of  the 
issne,  by  way  of  replication  to  a  plea  of  nut 
tiel  recorrf,  fuod  habetur  tale  reeordian,  though 
not  under  a  counsers  hand,  dewberry  v. 
Stfudwifik^  Com.  553. 
VIL  RaBrsoTiNO  tbs  statino  or  peocibo- 

IlfOS^— > 

(a)  ll^%eti  they  will  be  etayed. 

1.  Where  the  defendant  swears  that  he 
neither  knows  nor  is  indebted  to  plaintiff, 
and  that  his  attorney  cannot  be  found,  pro- 
ceedings will  be  stayed ;  and  sticking  up  the 
rule  in  the  office  will  be  deemed  good  serrioe. 
Evant  T.  Joneo,  C.  T.  Hardw.  179. 

2.  The  court  will  stay  proceedings  if  exe- 
cution be  taken  out  contrary  to  agreement. 
Feal  v.  fVamer,  1  Mod.  20. 

3.  Proceedings  shall  be  stayed  on  a  cause 
being  referred.    1  Mod.  24. 

4.  Proceedings  in  an  action  of  debt  upon 
bond  stayed  upon  payment  of  principal,  in- 
terest, and  costs.  BueUer  v.  AsA,  C.  T. 
Hardw.  124. 
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5.  There  ought  not  to  be  a  stay  of  pro- 
ceedings on  Uie  bail-bond  upon  -bringing 
principal,  interest,  and  costs  into  court  afWr 
notice  of  trial,  without  it  be  brought  within 
such  time  as  the  plaintiff  may  not  bo  delayed 
of  trial.    Butler  ▼.  Rol/e,  6  Mod.  25. 

€.  Proceeding  were  stayed,  process  being 
served  on  the  retum*day  to  appear  That  day. 
Fool  ▼.  Hume,  2  Barnes,  33a 
(b)  }Vhen  not, 

1.  In  debt  upon  a  judgment  the  court  will 
not  stay  the  proceedings  on  motion,  upon 
payment  of  principal,  interest,  and  costs,  as 
they  will  in  debt  upon  bond.  Burridge  y. 
Forieoeut,  6  Mod.  60. 

2.  Motion  to  stay  proceedings  on  a  judg- 
ment, for  that  part  of  the  money  was  paid, 
denied,  unless  the  remainder  (with  costs, 
&c.)  were  brought  into  court.  Anon.  8  Mod. 
236. 

3.  Proceedings  in  an  action  of  debt  on 
bond  will  not  be  stayed,  although  it  was 
agreed  that  the  bond  should  not  be  made 
use  of  till  upon  the  happening  of  certain 
contingencies.  DoU^ffe  v.  LangUy,  C.  T. 
Hardw.  240. 

4.  In  replevin,  no  stay  of  proceedings  on 
bringing  in  what  is  due  for  damages.  Anon, 
8  Mod.  397. 

5.  The  court  will  not  make  a  rule  for 
■faying  proceedings  in  a  cause,  upon  an  affi- 
davit that  the  sum  of  40s.  is  not  due  to  the 
plaintiff,  upon  tho  ground  of  its  being  below 

the  dignity  of  the  court;  but* 
[  *1064  ]  tho  court,  will  sometimes  upon 

such  affidavit  make  a  rule  for 
referring  the  matter  to  the  master.  Williami 
V.  Wmiamo,  Say.  219.  MitehOl  v.  Robinton, 
Say.  241. 

6.  A  special  original  was  sued  out  in  Lin- 
colnshire; plaintiff  declared  in  Middlesex; 
rule  to  show  cause  why  proceedings  in  Mid- 
dlesex should  not  be  stayed  was  dischari^d, 
defendants  having  taken  the  dedaration'ont 
of  the  office,  and  thereby  waived  former 
proceedings.  Marquand  t.  CorponUion  of 
Boiion,  2  Barnes,  331. 

(c)  Of  the  motion  for  thai  purpon, 

1.  If  a  rule  be  moved  for  to  stay  the 
proceedings  in  a  bail-bond,  it  must  not  be 
entitled  in  the  original  cause,  bat  in  the 
action  on  the  baiUbond.  Smithton  v.  j^mttA, 
WUles,  41. 

2.  A  motion  to  stay  proceedings  on  pay- 
ment of  principal,  and  interest,  and  costs, 
cannot  be  made  until  bail  be  put  in,  for  till 
then  the  parties  are  not  in  court  Anon-  6 
Mod.  11. 

VIII.  RxsricnNG  the  beingimo  or  monxt 

INTO  couaT; 
(a)  In  what  eaaeo  it  is  aliowed  (p  be  brought  in, 

1.  Money  may  be  brought  into  court  in 
attumpfO,  but  not  on  a  quantum  meruit. 
Smith  v.  Johnson,  12  Mod.  187.  Sed  vide 
Oreg^  case,  Salk.  597. 

2.  The  court  will  allow  it  where  tho  da. 


mages  are  certain,  and  the  action  in  the 
nature  of  a  debt  or  contract  Anon,  2  Show. 
183. 

3.  On  a  disjunctive  agreement  to  find 
lodging,  diet,  &c.,  or  pay  10/.,  the  101.  was 
brought  into  court  SavU  v.  SneU,  8  Mod. 
305. 

4.  If  a  quantum  meruit  and  indebilaiue  be 
in  the  same  declaration,  money  may  be 
brought  in  on*  the  indetritatuo  which  will 
atfect  tho  other.    12  Mod.  614. 

5.  Money  was  brought  into  court  in  cove* 
nant,  where  the  breach  was  assigned  in  a 
sum  certain.  Walutorth  v.  Ihughion^  2 
Barnes,  229. 

6.  Any  person  sued  in  an  action  of  debt, 
covenant,  or  any  other  action,  on  any  policy 
of  insurance,  may  bring  into  court  any  sum  or 
sumsof  money,  and  if  the  plaintiff  shall  refuse 
to  accept  it,  with  full  costs  taxed,  in  full  dis- 
charge,  and  the  jury  shall  not  assess  above 
the  sum,  the  plaintiff  shall  pay  the  coete. 
Anon,  11  Mod.  270.  n. 

7.  By  4  &  5  Ann.  c.  16.,  «*lf  at  any  time 
pending  an  action  on  a  bond  for  the  pay* 
ment  of  money  with  a  penaltv,  the  defend- 
ant shall  bring  into  court  aU  the  principal 
and  interest  and  costs,  it  shall  be  taken  to 
be  in  satisfaction  of  the  bond;**  by  such 
payment  the  defendant  is  relieved  from  the 
penalty,  6  Mod.  11.  Player  t.  Bandy,  10 
Mod.  26.    Ireland^e  case,  6  Mod.  101. 

8.  Money  may  be  paid  in  debt  for  rent, 
and  nil  debet  pleaded ;  so  in  covenant  for  non- 
payment of  rent.  Dixon  v.  Allen,  1  Bamee, 
198.  Contra,  Lu  T.  Irish,  G.  T.  Hardw.  173. 

9.  Leave  was  given  to  bring  in  money, 
and  plead  plene  adminiotramt,  as  well  as  the 
general  issue  to  the  whole.  AuoHn  t.  /Zees, 
2  Barnes,  234. 

10.  So  leave  was  given  to  plead  bank- 
ruptcy to  the  first  count,  pav  in  money,  Sec, 
on  the  common  rule,  and  plead  the  general 
issue  to  the  other  counts.  Httf  v.  Lane,  S 
Barnes,  276. 

11.  Leave  to  pay  money,  &c.  with  respect 
to  two  counts,  and  as  to  the  rest  to  plead  the 
general  issue,  the  statute  of  limitations,  and 
a  set-off.    Hellier  v.  HaUett,  2  Barnes,  232. 

(b)  When  it  i»  not  allowed, 

1.  Money  cannot  be  brought  into  court 
to  have  it  struck  out  of  the  declaration 
when  the  plaintiff  sues  as  executor.  Anon* 
6  Mod.  29. 

2.  On  a  quantum  meruit  brought  by  a  rar- 
geoh  for  a  cure,  the  court  will  not  give  leave 
to  strike  so  much  out  of  the  declaration,  and 
the  plaintiff  to  proceed  for  the  rest  at  tho 
peril  of  costs,    i^non.  2  Show.  183. 

3.  Money  not  to  be  brought  in  on  a  quantmn 
meruit,  but  the  way  is  to  confess  the  employ* 
ing,  and  that  he  deserved  but  so  much,  and 
plead  a  tender,  to  wiiich  plaintiff  may  reply 
he  deserved  more,  and  so  come  to  iasvie. 
Anon.  12  Mod.  614. 

4  Leave  to  bring  in  money  was  refused 
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in  an  tetion  on  a  bond  conditioned  for  a 
bailiff'^  good  bebaTioar,  and  for  his  paying 
money  for  the  Bhoriff '•  ate.  AtkinM  v.  Toy 
imr^  2  Barnes,  231. 

5.*  So  m  an  action  fisr  the  pe^ 
[  *1065  3  nalty  of  a  charter-party.    Yeoman 
v.lZtet,  2  Barnes,  231. 

6.  Where  a  bond  is  conditioned  to  account 
ton  mooies  to  be  received,  the  coart  will  not 
rdiere  from  the  penalty  on  payment  of  prin- 
cipal and  interest  and  costs  into  court,  for  in 
■Dch  case,  damages  may  be  recovered  for 
more  than  the  penalty.  LoMdaU  v.  Church, 
6Mod.l02.n.  See  WrtgAt v. Benrnf^ton, 2 
Barnes,  233.  contra. 

7.  When  the  sait  is  on  a  oonnter  bond,  or 
where  there  is  a  pretence  of  a  collateral 
■greement,  principal  and  interest  not  allowed 
to  be  brought  into  court.  Coke  y.  Heaiheot^ 
12  Mod.  59a 

8.  The  defendant  cannot  pay  money  into 
eoart  on  one  count,  and  demur  to  another. 
Ca.  Prac  C.  P.  48.  HeOier  v.  HaUeU,  2  Barnes, 


9.  Money  cannot  in  general  be  brought 
into  court  in  covenant.  Lawley  v.  Dibble,  12 
Mod.  241. 

10.  A  rule  for  paying  in  money  was  denied 
in  covenant,  it  appearing  defendant  was  to 
render  to  plaintiff  the  best  live  beast  lor  a 
beriot,  or  40s.,  at  plaintiff's  election.  Davy  y. 
JCsrttn,  Barnes,  Supp.  41,  42. 

11.  In  covenant  on  three  distinct  cove- 
nants,  one  of  which  was  for  non-payment  of 
rent,  the  court  refused  to  let  money  be  brought 
into  court,  for  when  plaintiff  has  just  cause 
of  action,  they  will  not  oblige  him  to  go  to 
trial  for  the  residue  on  pain  of  costs.  PatUet 
T.  HtalhfieU,  12  Mod.  95. ;  but  see  HalUt  v. 
EiBMi  India  Company^  12  Mod.  95  iwtia, 

12.  On  an  ejectment,  motion  to  bring  100^. 
into  eoort  to  answer  a  fine  was  denied. 
Asdks  ▼.  AUase^  Ca.  Prac.  C.  P.  42. 

13.  Money  not  allowed  to  be  brought  into 
conrt  in  trover,  because  the  plaintiff  proceeds 
for  general  damages.  Burman  v.  Shepherd^ 
12  Skd.  90. 

(c)  At  whai  time  U  ihould  be, 

1.  Money  may  be  paid  into  court  at  any 
time  before  plea.    Anon.  1  Barnes,  197. 

2.  It  cannot  be  paid  in  after  plea.  Straphon 
▼.  Tftsn^pson,  1  Barnes,  200. 

3.  Unless  with  plaintiff's  consent.  Sabnan 
▼.  AUriehj  2  Barnes,  275. 

4.  Money  cannot  be  paid  into  court  after  a 
r^filar  jodgment  has  been  set  aside  on 
pnjment  of  costs  or  on  terms.  Spring  v.  BU- 
son,  Ca.  Prac.  C.  P.  85.  BurgeMi  v.  PoUa- 
maunier^  1  Barnes,  200.  TWniartAv.  SmUh^ 
2  Barnes,  232. 

5.  In  debt  on  a  judgment,  the  defendant 
pay  money  into  court  before  plea 

lileaded,  ahhoogh    the  plaintiff  is  become 
banitnipt.    Anon.  6  Mod.  153. 
(d)  Efeei  of  U. 
Tho  payment  of  money  into  court  does  not 


prednde  tiie  defondant  from  entering  a  sug- 
gestion on  the  roll  under  3QSc40G.  3.  c.  104. 
s.  12.    1  Saund.  33  e. 
(e)  Relative  lo  the  ineremting  of  the  sum. 

1.  Afler  money  paid  in  and  issue  joined, 
it  cannot  be  increased.  Svoan  v.  Freeman,  1 
Barnes,  202. 

2.  Leave  to  add  more  money  was  denied, 
where  defondant  had  pleaded  but  brought  no 
money  in.    Green  v.  Beaton,  2  Barnes,  233. 

(f)  Of  paying  it  back, 

1.  If  the  plaintiff  be  nonsuited  afler  money 
paid  into  court,  the  defondant  shall  not  have 
It  back.  Lane  v.  Wilkinson^  Ca.  Prac.  C.  P. 
36. 

2.  The  defondant  cannot  have  the  money 
back,  though  the  plaintiff  die  before  the  trial. 
Crockhay  v.  Martyn,  Ca.  Prac.  C.  P.  129.  1 
Barnes,  199. 

3.  Neither  can  it  be  paid  back  to  executors 
on  defondant*s  death.  J^nopton  v.  Drew,  1 
Barnes,  197. 

4.  After  verdict  in  hii  fovoiir,  the  defend- 
ant cannot  be  paid  back  money  brought  into 
court  by  him  on  a  plea  of  tender,  but  it  be- 
longs to  the  plaintiff.  Cox  v.  Robineon,  C.  T. 
Hardw.  206. 

5.  Where  plaintiff  reoovers  a  less  sum  than 
is  paid  into  court,  and  does  not  take  it  out, 
defendant  shall  have  that  money  towards  his 
costs.  Anon.  1  Barnes,  199.  Rathbone  v. 
Stedman,  Ca.  Prac.  C.  P.  54. 117.  1  Saund. 
33  e,  d. 

(g)  When  and  how  it  may  be  taken  otil  of 

court. 

1.  Money  paid  into  court  may  be  taken 
out  without  plaintiff's  admitting  a  teu4er.  1 
Saund.  33  c. 

2.  Money  brought  in  by  defond- 
ant was*  ordered  to  be  paid  to  the  [  *1006  ] 
plaintiff,    though   judgment   was 
arrested.    Fi£er  v.  Kitchingman,  2  Barnes, 
230. 

3.  Where  plaintiff  after  refusal  applies  for 
leave  to  take  out  money,  he  must  pay  sub- 
sequent costs  to  defendant.  Vane  v.  Michellt, 
2  Barnes,  230.  235.  289. 

4.  Though  issue  be  joined,  plaintiff  may 
have  leave  to  take  money  out  on  payment  of 
subsequent  costs.  Savage  v.  Francklyn,  1 
Barnes,  198. 201. 

5.  On  bringing  money  into  court,  the 
course  is  to  pay  costs  so  iar,  if  plaintiff  will 
take  it  out ;  but  if  it  be  such  an  action  that 
defendant  may  plead  a  tender  in  bar  of  costs, 
and  that  the  plaintiff,  to  oust  him  of  that, 
would  reply  a  special  capiat  of  a  precedent 
term,  all  this  may  be  settled  on  motion. 
Anon.  12  Mod.  633. 

IX.  RsSPECTUiO  THE  BRINOTNO  G0009  INTO 

COURT. 

1.  Goods  when  curoberaome  cannot  be 
brought  into  court,  but  plaintiff  must  show 
cause  why  he  will  not  accept  them  and  costs. 
Coeke  v.  Holgate,  Ca.  Prac.  C.  P.  130.  1 
Barnes,  200.  S.  C. 
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S.  In  trover  ibr  a  ring,  the  court  refiued 
leave  to  bring  it  into  court,  but  would  have 
granted  it  if  it  had  been  ditinue.  Boxer  v. 
GajMrn,  8  Mod.  i7a   Salk.597. 

(B)  IN  CRIMINAL  PR0CEEDIN6& 

GENERALLY. 

1.  After  an  indictment  found,  a  plea  cannot 
be  received  at  the  crown  office,  unless  the 
defendant  enter  into  a  recognizance  to  try 
it  at  his  own  charges.  Rtx  v.  Traevy  6  Mod. 
114  • 

2.  If,  after  a  motion  to  quash  an  indictment 
for  a  misdemeanor  is  overruled,  the  defend- 
ant will  not  plead  until  he  is  served  with  a 
peremptory  rule,  his*  plea,  by  the  practice 
of  the  court  of  King^s  Bench,  ought  not  to 
be  received  without  bail  to  try  the  indict- 
ment in  the  same  term  ;  but  in  such  case,  if 
the  defendant  plead  voluntarily,  he  need  not 
go  to  trial  until  the  next  term.  B^  v.  Orhely 
6  Mod.  42. 

3.  If  a  person  surrender  to  an  information 
fbr  a  misdemeanor,  he  may,  on  renewinj^  his 
recognizance,  have  time  to  plead ;  but  if  he 
is  brought  in  upon  a  eapioMy  he  must  plead 
itutatUer.    Rex  v.  Tutektriy  6  Mod.  165. 

4.  If  a  person  be  bound  to  appear  in  the 
King's  Bench,  on  the  first  day  of  a  term, 
to  answer  to  aU  matters  alleged  against  him, 
and  the  attorney-general  file  an  information 
against  him  on  the  same  day,  he  shall  have 
an  imparlance  until  the  ensuing  term.  Rex 
T.  jRate2tfM,  6  Mod.  243. 

5.  An  indictment  against  several  fbr  a 
misdemeanor  may  be  tried  against  some  of 
the  defendants  only,  on  the  others  entering 
into  a  rule  to  plead  guilty  if  their  oo-defbnd- 
ants  are  convicted.  Rex  v.  JHuftflsmore,  6 
Mod.  212. 

6.  Previously  to  calling  a  defendant  and 
his  bail  upon  their  recognizances,  notice  is 
necessary.  Rex  v.  Adanu^  C.  T.  Hardw.  237. 

PRiECIPE- 

1.  No  precipe  lies  against  the  king.  Plow. 
244. 

2.  A  precipe  does  not  lie  de  rivulo  ten 
aqum  eurtu;  otherwise,  de  terra  aqua  cooperiay 
or  fer  a  goroe  or  pooL  ChaUenor  v.  Tltomos, 
Yelv.  143. 

3.  If  one  build  a  house  partly  upon  my 
land  and  partly  upon  another,  precipe  shall 
lie  fer  the  entire  house,  /faya  v.  AUen^  1  And. 
265. 

4.  In  such  a  suit  by  a  corporation,  the 
claim  should  be  as  the  right  and  inheritance 
of  him  or  them,  &c.,  meaning  the  corporation. 
AU  SouIm'  CoiUge,  Oxford  v.  Tamworth,  1 
And.  272. 

5.  There  ought  to  be  two  summoners. 
Plow.  393. 

PRAEMUNIRE. 
1.  A  premunire  lies  against  an  ecdo- 


siastieal  jndga.    CaM  of  Premunire^  12  Co. 
37. 

2.  It  lies  fer  trying  a  freehold  without  jo- 
risdiotion.  Reg,  v.  Dean  of  C&rtjt^A»rc&,  1 
Leon.  292. 

3.  So,  fbr  proceeding  in  the  Admirahy 
fer  a  matter  done  upon  the  land ;  but  it  must 
appear  in  the  libel  to  be  done  on  the 

laud,  else  this  action  lies  not*  Sir  [  «1067  ] 
R.  Buckley's  case,  2  Leon.  183. 

4  He  that  procures  another  to  sue  to  the 
court  of  Rome  is  in  the  same  degree  of  pre- 
munire as  he  that  sues.    Plow.  97. 

5.  A  premunire  lies  not  for  the  party  if 
the  king's  attorney  release.    1  Leon.  292. 

6.  A  defendant,  against  whom  judgment 
has  been  obtained  m  the  oourt  of  King's 
Bench,  cannot  be  sued  upon  the  statute  o€ 
premunire  (27  £.  3.),  for  bringing  the 
English  bill  in  the  oourt  of  Chancery  to  be 
relieved  against  such  judgment.  iLtiig  v. 
StofuftsA,  1  Mod.  59.    1  Lev.  241.  S.  C. 

7.  The  commissioners  of  sewers  do  not 
incur  a  premunire  for  the  commitment  of 
one  who  sues  at  common  law  against  their 
decrees.    Ma  824. 

6.  Where  a  cause  originally  belongs  to  the 
cognizance  of  the  eoclesiastieal  court,  al- 
though all  circumstances  being  disclosed  the 
cognizance  belongs  to  the  king's  temporal 
court,  yet  if  the  suit  prosecntMl  there  is  of 
the  same  nature  as  that  of  which  the  oogni. 
zance  belongs  to  them,  no  premunire  lies,  but 
a  prohibition.  Case  of  Prafniuitre,  12  Ca  37. 

9.  But  if  in  such  case  the  plaintiff  sue  in 
the  nature  of  a  suit  which  does  not  belong  to 
the  ecclesiastical  court,  but  to  the  common 
law,  a  premunire  lies.    Id.  ibid. 

10.  When  the  case  originally  beloogs  to 
the  cognizance  of  the  common  law,  and  not 
to  the  ecclesiastical  court,  a  prsNnunire  lies, 
although  it  may  be  hbelled  for  according  to 
the  course  of  the  ecclesiastical  law.    Id.  ibid. 

11.  The  premunire  clause  in  the  babiile 
act  (6  6. 1.  c.  18.  s.  19.)  leaves  power  in  tbo 
court  to  moderate  the  judgment;  they  may 
give  such  part  as  they  think  fit  Rex  v, 
Garwood,  1  Stra.  472.  2  Ld.  Raym.  1361. 
S.  C. 

12.  Formerly  it  was  not  felony  to  kill  ono 
attainted  in  premunire.    Jenk.  199. 

PREROGATIVE. 

1.  By  the  common  law,  where  no  man  can 
claim  property  in  any  goods,  the  king  shall 
have  them  by  his  prerogative.  Oona/oi^'s 
case,  5  Co.  106  a. 

2.  A  swan  is  a  royal  fowl,  and  whalee  and 
sturgeons  are  royal  nsh.  The  case  of  fihsene, 
7  Co.  15  b. 

3.  All  white  swans  not  marked,  havui|r 
gained  their  natural  liberty,  and  swimmin|^ 
in  an  open  and  common  river,  may  be  seised 
to  the  kinfir*s  use  by  his  prerogative.    Id.  ibid. 

4.  The  aing  cannot  take  the  trees  of  the 
subject  growmg  upon  hie  freehold  and  in- 
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nor 'gravel  in  the  inheritanoe  of 
luB  labject.    CaM  ^Prengative^  13  Co.  12. 

5.  A  lioeiwe  to  hate  the  sole  importa- 
tion and  merehandinng  of  cards  within  the 
reafan  without  any  fimitation,  is  against  law. 
Cue  of  Jfbnopoltes,  Darcy  ▼.  ilUdn,  II  Co. 
84  b.    Moore,  671.    NoYi  173.  S.  C. 

%.  TYmt  king  has  not  tne  pre-emption  of  tin 
in  Cornwall  by  any  prerogative,  but  as  an 
ancient  right  and  inheritance,  doe  to  him,  as 
well  of  tin  in  the  land  of  the  subject,  as  in 
his  proper  demesnes,  &c.  Stannarie^t  case, 
12  Co.  10. 

7.  Respecting  the  king^s  right  to  dig  for 
saltpetre,  and  Iww  it  shonld  be  •exercised,  see 
the  case  of  Prtrogatwe,  19  Co.  12. 

8.*  For  the  benefit  of  the  subject,  the  king 
nay  make  an  imposition  or  toll  within  the 
realm  to  repair  highways,  bridges,  and  to 
make  walls  for  derence;  bat  the  sum  im- 
posed ought  to  be  proportionable  to  the  bene- 
fit,   12  Co.  33. 

[See  almt  tmU,  Ut.  Kim,  div.  VIII.  Vol.  II.  p. 

864.] 
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[  *1068  ]  ecaimoNS,  and  thb  plkadings 

ooNNVCTKD  wrm  THXM ; — 

(a)  Of  pretcripiunu  for  common   or 
oiker  profit  in  hmd; 

1.  What  are  good,  p.  1069. 
S.  What  are  bad,  p.  1070. 
3.  How  to  be  pleaded,  p.  1070. 

(b)  OfaprticripHonforafair,  p.  1071. 

(c)  Of  preoeriptUmo  retpecting  mills, 

p.  1071. 

(d)  QfpreeeripHofisrespeetiiig  feats  in 
AurcheOy  p.  1071. 

<e)  Cfpre»crijption9retpeeHngtUke&; — 
1.  What  are  good,  p.  1071. 
%  What  are  bad,  p.  1073. 
3.  Relatiye   to   the   pleadings,   p* 
1072. 
(f)  OfpreaeriptUmo  retpecting  tdU ; — 
L  What  are  good,  p.  1073. 
3.  What  are  bad,  p.  1072.      ^ 
3.  Relatiye    to   the   pleanings,    p. 

1078. 
(g)  O/preoeriptumareepeetingvfaye 
and  watereouroeo^  p.  1072. 
VI.  Biaiiiiiiwq  thi  pliaihno  op  PRESoaiP- 
nojM  m  gknrral; — 

(a)  JEclofive  to  the  otatemeiit  of  the 
time,  p.  1073. 

(b)  /n  reapeet  of  ike  place,  p.  1073. 
Yoi»  II.  24 


(c)  Relative  to  the  perootu  preoeri-' 
W,  p.  1073. 

(d)  Keiative  to  the  eotate  and  title  of 
the  parties  preecrUring,  p.  1073. 

(e)  The  preacrivtion  ohJottld  be  stated 
with  aU  qualtfieations,  and  not  be 
laid  larger  than  it  it,  p.  1074. 

(f)  How  affected  by  verdict,  p.  1074. 

(g)  .Vtseeilaneotcf ,  p.  1074. 

Vn.    Op  THE  PLBA  TO  AN  ACTION  FOUNDKD  ON 
A  PRESCRIPTION,  p.  1074. 

VIIL  Op  prescribing  against  a  prescrip- 
tion, p.  1074. 
IX.  Op  the  replication  to  a  plea  op 

PRESCRIPTION,  p.  1074 

X.  When  and  how  a   pREscRirnoN  la 

DKSTROTED  OR  DETERMINED,  p.  1075. 

I.  Op  the  DISTINCTION   BETWEEN   A    PRESCRIP- 
TION AND  A  CUSTOM. 

1.  There  is  this  difference  between  a  pre- 
scription and  a  custom ;  the  former  is  per- 
sonal, and  always  alleged  in  the  person,  as,  in 
a  man  and  his  ancestors,  or  those  whose  es- 
tate he  hath ;  the  latter  is  local,  and  serres 
for  the  inhabitantsof  a  town,  &.C.,  or  as  to  in- 
sensible things,  as  to  devise  lands.  Foitton 
Y,  Crackroode,  4  Co.  31  b.  See  also  Gote- 
«Mird*s  case,  6  Co.  60  b.    Poph.  201. 

Where  a  prescription  is  pleaded  by  way  of 
a  custom  (as  sometimes  it  must),  the  nature 
of  it  is  not  changed,  but  it  is  a  prescription 
still.    Day  v.  Savadge,  Hob.  86. 

II.  Relative  to  tue  conbtruction  op  a  pre. 

SCRIPTION. 

1.  A  prescription  pre-supposes  a  grant,  and 
must  be  construed  according  to  the  intent  of 
its  original  creation.  Howu  v.  King,  1  Mod. 
191. 

2.  If  a  man  be  bound  b^  prescription  to 
repair  a  way,  he  is  not  oblieed  to  put  it  into 
a  better  state  than  it  has  been  time  out  of 
mind  before.    Rex  v.  Cluworth,  6  Mod.  163. 

III.  When  a  prescription  is  necessary. 

1.  No  one  can  maintain  an  action  for  non- 
feasance of  a  thing  contrary  to  common  right 
without  alleging  a  prescription.  WagstaffY. 
Rider,  Com.  341. 

2.  Where  the  charge  is  on  the  defendants 
of  common  right,  the  plaintiff  need  not  and 
ought  not  to  prescribe  in  his  declaration. 
Thomkina  v.  Barret,  Salk.  22.    Noy,  20. 

3.  But  where  a  charge  against  common 
right  is  laid  on  the  owner  of  the  soil,  the 
plaintiff  must  make  a  title,  and  a  prescrip. 
tion  is  sufficient  Star  v.  Rooketby^  SaJk.  335. 
538. 

4.*  Rent,  common,  &c.  cannot 
be  claimed  by  usafe,  but  must  be  [  ^^1069  ] 
prescribed  for.    Finek'^s  case,  6 
Co.  65  b. 

IV.  Respecting  peesoriptions  in  aENiaAi*^-* 


(a)  What  are  good. 
1.  Waifs,  estrays,  treasure  trove,  wreek, 
Ao,  which  may  be  gained  by  usage  without 
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record,  maybe  preeeribed  for.  i^Mrlqf'fcue, 
5  Co.  109  a. 

2.  A  court  of  Chancery,  as  the  mayor'a 
court,  Stc^  may  be  by  prescriptioo.  Andrew 
V.  fVM,  Noy,  147. 

3.  A  preecriptioD  that  all  lands  within  each 
a  Till  are  devisable  is  good.    1  And.  152. 

4.  A  prescription  by  the  gentlemen  oshers 
(daily  waiters)  for  a  fee  of  5/.  from  each  per- 
son knighted,  held  good.  Duppa  v.  Oerard, 
Holt,  584. 

5.  The  mayor  of  a  corporation  may,  by 
grant  or  prescription,  have  a  right  to  give  a 
casting  vote,  but  not  of  common  right  6 
Mod.  153. 

6.  A  prescription  that  omnet  oeeupatares 
of  snch  a  close  used  to  shut  the  gates,  is 
good.    Gim/er'#  case,  Carter,  33. 

(b)  IVhatarebad, 

1.  Things  forfeited  by  matter  of  record,  as 
bona  fugUivorum^  cannot  be  claimed  by  pre- 
scription.   FoxleyU  case,  5  Co.  109  a. 

2.  A  prescription  to  have  all  wild  swans 
which  are  /era  no/sra,  and  not  marked, 
building  their  nests,  breeding,  and  frequent- 
ing, within  a  particular  creek,  is  not  good. 
The  case  of  Sicant,  7  Co.  15  b. 

3.  A  prescription  to  make  a  nuisance  not 
good.    Fowler  ▼.  Sanders^  Cro.  Jac.  446. 

4.  One  cannot  prescribe  for  a  negative. 
Carter,  69. 

5.  A  prescription  to  charge  the  subject 
with  a  duty  must  import  a  benefit  or  recom- 
pense to  him,  or  else  it  is  void.  Warrington 
V.  Moseley,  4  Mod.  323.    Holt,  673, 674. 

6.  No  prescription  for  a  thing  transitory ; 
it  must  be  permanent.     1  And.  152. 

7.  It  is  no  prescription,  tboogh  no  me- 
mory be  to  the  contrary,  if  the  commence- 
ment is  known.    1  Leon.  100.    2  Leon.  28. 

8.  A  prescription  cannot  be  for  a  court 
baron ;  but  a  prescription  is  good  to  hold  plea 
above  40#.  &c.,  and  to  distrain  for  an  amerce- 
ment in  any  part  of  the  manor ;  but  distress 
of  an  under-tenant  is  not  within  the  prescrip- 
tjon.    Pittt  V.  Tbtrert,  Cro.  Eliz.  792. 

9.  There  must  be  a  certain  and  permanent 
interest  abiding  in  some  person  to  maintain 
a  prescription ;  and  therefore  it  will  not  lie 
roHone  eommoraniia.  Pain  v.  Patrick^  3  Mod. 
290. 

10.  Lessee  for  years  cannot  prescribe. 
Smith  V.  Morne,  Fort  340.    3  Salk.  279. 

11.  A  prescription  can  be  annexed  to  an 
eeUte  in  fee.  Scoble  ▼.  Shelion^  2  Mod.  3] a 
Mutton  V.  Yateman^  10  Mod.  229,  30G. 

12.  A  prescription  for  an  interest  cannot 
be  laid  in  the  inhabitants,  because  they  are 
not  permanent     Hob.  86. 

13.  A  prescription  is  void  if  unreasonable. 
1  Leon.  232.  314.    3  Leon.  41, 42.  81,  82. 

14.  It  cannot  be  against  a  statute.  2 
Looo.  98. 

15.  A  prescription  for  twenty-foor  pa- 
rishioners, iiO'  to  make  a  rate,  and  a  certain 
proportion  to  be  levied  on  such  a  hamlet,  is 


bad,  beeaose  onoertam.     Deni  t.  Coaiegt 
Stra.  1145. 

16.  A  vicar  cannot  claim  a  stipend  by  pre- 
scription, for  none  but  a  corporation  or  body 
politic  can  prescribe.  Birch  v.  Wood^  12 
Mod.  249. 

17.  A  custom  that  tenant  for  life  may  only 
lease  for  six  years,  is  bad.    3  Dy.  358.  pi.  46. 

V.  RcSPieriNG  PAETICDLAm  raK9Cai?Tf0N8,ANl> 
THE  PLBADINOS  CONNnmCD  WFTH  TBXM  ; — 

(a)  0/preteriptions  for  a  common  or  other  pre* 
JU  in  land; — 

1.  What  are  good. 

1.  A  man  may  prescribe  for  common  or 
other  profit  or  casement  for  himself  and  his 
tenanU.    Mellor  v.  Spaleman^  1  Saond.  344. 

2.  A  prescription  by  a  bttrgess  that  ihm 
mayor  and  burgesses  of  the  corporation  liaT« 
time  out  of  mind  had  a  right  of* 
common  for  themselves  and  each  [  *1070  ] 
of  them  in  such  a  place  u  good. 

Slapla  V.  Mdlor,  2  Show.  44. 

S.  One  commoner  may  prescribe  to  have 
oolam  et  teparalem  paoturam  against  another 
commoner.    Jforih  v.  Coe^  Vaugh.  255. 

4.  A  prescription  for  sola  paotufa  is  good. 
2  Saund.  326. 

5.  For  common  appurtenant  to  a  messvage 
ettm  pertinenHis  for  cattle  levant  and  cos* 
chant,  is  good.  ScamUr  v.  Johuon^  T.  Jooest 
227.  2  Show.  248.  S.  C.  Sed  vide  Vaogb. 
152, 153. 

6.  A  prescription  for  a  profit  a  prendre  m 
alieno  nlo  in  the  tenants  of  a  manor,  by  a 
9tie  et/o/e,  exclusive  of  the  lord,  ia  good.  3 
Mod.  246. 

7.  A  prescription  to  have  common  wamm 
nombre  is  good ;  but  ad  /t&tCum  tuum^  whioh 
is  almost  the  same,  is  void.    3  Mod.  290. 

8.  A  prescription  generally  to  have  eom- 
mon  in  a  forest  at  all  times  throughoat  the 
year  is  good,  without  an  exception  of  the 
fence  month.    Tria^  ▼•  TVimer,  2  Show.  10. 

r.    ^  vide  Res  1.  Sir  Jahm 


3  Lev.  9&  12r. 
Byron^  J.  Bridg.  26. 

9.  A  fold-course  may  be  claimed  by  pre- 
scription to  the  exclusion  of  the  owner  of 
the  soil.    PotUr  v.  JVbr(&,  1  Saund.  353. 

10.  Prescription  to  have  a  free-fold  throufffa 
the  whole  town  of  H,  so  that  none  in  toe 
said  town  ought  to  have  free-fold  without 
agreement  made  with  the  party  prescribiitf , 
is  a  good  prescription.  Ct^  ^  Londowa 
case,  8  Co.  125  b. 

1 1.  A  prescription  for  all  the  tenants  of  a 
manor  to  fowl  in  a  free  warren,  ie  good. 
Semb.  Daoid'e  caae,  3  Mod.  246. 

12.  A  man  may  prescribe  to  have  a  game 
of  swans  within  his  manor,  and  may  pre- 
scribe that  his  swans  may  swim  within  the 
manor  of  another.  Reg.  v.  La^  Youngs  t 
Co.  15  b. 

13.  Prescription  to  pot  stakes  in  another^ 
land  to  dry  nets,  dtc  is  good.  Popham  t. 
Wooleri,  1  Sid.  291. 


PRESCRIPTION. 


1071 


14  A  pTMeription  for  all  the  profits  of 
lands  part  of  the  time,  and  for  part  of  the 
profits  all  the  jear,  is  good.  Ktmp  t.  Cffpon, 
Fort  54a 

S.  What  are  bad. 

1.  Oecapiere  cannot  prescribe  for  an  in- 
terest, such  as  common,  &c.  WeeUy  ▼. 
mtdmoH^  1  Ld.  Raym.  406. 

2.  It  is  not  a  good  prescription,  that  every 
inhabitant  in  a  town  shall  have  common. 
Ca$tard  ▼.  Wingfield^  2  Leon.  44, 45.  3  Leon. 
SOO.    1  And.  151, 152. 

3.  Inhabitants  not  corporate  cannot  pre- 
•eribe  in  a  common.    Vaugh.  254. 

4.  A  prescription  cannot  be  to  take  all  the 
profits,  SUi^  though  it  may  be  to  have  fold- 
cowse  or  the  like.  PuMonjf  v.  Leader^  1 
Leon.  11.  14S. 

5.  A  man  cannot  prescribe  for  sole  com- 
mon, though  he  may  for  sole  pasture.  1 
Mod.  74,  75. 

&  The  owner  of  the  soil  can  by  no  pre- 
scription or  custom  be  excluded  out  of  his 
own  soil  at  all  times  of  the  year.  Poiter  v. 
Jfnik,  1  VenL  390.  J.  Bridg.  26.  Thomas 
V.  5srreA  Vaogh.  354,  355,  356. 

7.  But  he  may  be  excluded  for  a  certain 
time,  and  as  to  some  kind  of  profits.  1  Vent. 
391. 

8.  A  prescription  for  common  in  another 
▼iU  is  not  good.  Smilh  v.  Qatewood^  Cro. 
Jae..l52. 

9.  A  prescription  to  kill  and  hunt  conies 
lor  preservation  of  conunon  is  not  good. 
^Bmiers  v.  Hardo^  Bridg.  11. 

%  How  to  be  pleaded. 

1.  In  prescribing  for  common,  it  cannot  be 
pleaded  generally  th&t  **  divers  freeholders, 
ibc,**  but  it  must  be  confined  to  some  cer- 
tain particular  tenements,  though,  by  way  of 
CQslom,  this  general  method  of  pleading 
would  be  good.  R^.  v.  Orudthorpet  10  Mod. 
15a 

9.  An  avowry  by  a  burgess  of  a  corpora- 
tion consisting  of  twelve  capital  burgesses 
edled  freemen,  and  twelve  inferior  burgesses 
called  stallingers,  that  every  freeman  inha- 
biting a  house  there,  has,  by  custom,  a  right 
of  common  in  the  place  where,  Ac,  is  good, 
for  the  custom  is  not  alleged  in  the  inhabit- 
ants, but  in  the  freemen  of  the  borough. 
Hmict  V.  CZori^,  2  Show.  79. 

3.  A  man  having  several  commons  in  one 
place,  one  appurtenant  to  one  messuage, 
cannot  make  a  joint  prescription  for  both. 
S  Dy.  164.  pi.  59. 

4.  In  pleading  a  prescription  for  common 
lor  a  certain  number  of  cattle  belonging  to 

a  yard,  land,  &c.,  it  need  not  be* 
£  *l€n  ]  said  levant  and  couchant  upon 

the  land ;  otherwise,  if  it  be  com- 
noo  without  number.  SieoenM  v.  ^UBliUf  2 
Mod.  185.    See  Lutw.  [569.] 

5.  In  pleading  a  prescription  fiir  sole  and 
•ppumte  paatare,  it  is  not  neoesiary  to  say 


ibr  cattle  levant  and  couchant    Hopkint  v. 
Rolnnmm,  1  Mod.  74,  75. 

6.  Where  a  man  prescribes  for  common 
appurtenant,  and  does  not  say  for  cattle  le- 
vant and  couchant,  it  is  ill.  Hotkim  v.  Ao- 
hin»,  2  Sarnid,  325,  326,  327. 

7.  If  a  copyholder  prescribes  that  all  cus- 
tomary tenants  ejutdem  tenementi,  instead  of 
efusdem  manerii,  have  common  of  estovers  in 
another  manor,  it  is  bad.    3  Dy.  363.  pi.  27. 

6.  Prescription  to  have  common  to  his 
house,  and  twenty  acres;  if  he  has  a  less  par- 
oel  onhr,  yet  it  is  good ;  otherwise,  if  ten  acres 
were  freehold,  and  the  rest  copyhold ;  so  if 
part  were  copyhold  an  hundred  years  since 
and  now  is  neehold.  Ortgory  v.  IftU,  Cro. 
Eliz.531. 

9.  Prescription  to  have  common  for  an 
hundred  sheep;  the  jury  find  for  a  hundred 
sheep  and  six  cows ;  it  is  good :  otherwise,  if 
for  one  hundred  and  twenty  or  more  of  Uie 
same  kind  than  he  had  alleged.  BuMhwood  v. 
Ptmd,  Cro.  Elis.  722,  723.  1  Show.  347.  S.  P. 

10.  Prescription  for  common  for  sheep;  the 
jury  found  that  he  had  common  fbr  all  other 
cattle  levant  and  couchant,  as  well  as  sheep ; 
it  is  good.    Brugei  v.  SiarU,  Carth.  220. 

11.  On  an  issue  that  the  freemen  and  in- 
habitants of  ancient  messuages  have,  by  cus- 
tom, a  i^ffht  of  common  fbr  so  many  beasts,  a 
verdict  finding  a  right  of  common  modo  A 
fvrma^  &&,  and  also  that  the  freemen  had  a 
rl|[ht  of  common  for  twenty  more,  is  good,  fbr 
tm  latter  finding  shall  be  rejected  as  surplus- 
age.   Wxvkf  T.  OUrk^  2  Show.  78. 

(b)  Cfmprucnpiion  far  m  fair, 

A  prescription  for  a  ftir  may  be  alleged 
generally,  and  not  in  any  person.  Coniyns  v. 
Bajfer,  Cro.  Eliz.  485. 

(c)  CfpreseriptionBreipectingmUU, 

1.  A  prescription  to  grind  all  the  com  that 
is  spent  in  the  houses  of  the  inhabitants  is  bad 
and  unreasonable.  Corjftan  v.  LUhebye,  3 
Saund.  117. 

2.  In  an  action  upon  the  case  for  not  grind- 
ing at  his  mill,  where  one  prescribes  for  mulct- 
ure,  the  plaintiff  must  aver  that  his  mill  was 
sufficient  to  grind  all  the  corn.  Players,  Vert^ 
T.  Ravm.  327. 

3.  If  a  prescription  be  annexed  to  two  se- 
veral mills  for  grinding  the  corn,  Jitc.,  of  the 
inhabitants,  and  it  be  alleged  that  tboy  ought 
to  grind  at  the  said  mills  or  one  of  them,  it  is 
not  well  laid  for  both  the  mills.  Coryton  v. 
LUhebyt,  2  Saund.  116, 117. 

4.  In  pleading  such  a  prescription,  it  need 
not  be  averred  that  the  mills  were  ancient 
mills.    &  C.  2  Saund.  117. 

(d)  Of  preteripiwns  retpeeting  seatt  in 
ehuurcheM, 

1.  A  prescription  for  a  seat  in  a  church  is 
good.    nutUm^9  case,  Lat  116. 

2.  No  man  can  prescribe  to  have  a  pew  or 
seat  within  the  body  of  the  church,  or  in  an 
"  *  or  chapel  adjoining  to  the  body,  with- 
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oat  a  ■peeial  retnn,  at,  prefcribing  to  repair 
it,  &c    Hob.  69. 

3.  In  caie  for  disturbanoe  of  a  aaat  in  a 
church,  one  need  not  prescribe  by  repairing 
it.    Brunton  v.  Bateman,  X  Lev.  71. 

4.  A  prescription  is  well  pleaded  by  stating 
*'  that  time  oat  of  mind  such  a  corporation 
did  repair  the  aisle  of  the  church,  ratione  et^ 
ju»  the  mayor  and  aldermen  sat  there  ;**  fbr 
though  the  right  be  in  the  whole  body,  the 
enjoyment  may  be  in  a  select  number.  Jo- 
cob  V.  DaUo,  6  Mod.  231. 

(e)  €f  pre$eription»  retpeeting  tithea ; — 

1.  What  are  good. 

1.  A  prescription  for  a  parson  to  have  land, 
part  of  the  manor  of  D,  in  lieu  of  all  tithe- 
wood  within  the  parish,  is  good.  Skmuaton  v. 
CoUon,  Cro.  Eliz.^87.  599. 

2.  A  prescription  for  the  tenth  of  hay  and 
after  grass,  is  good.  Parrtff  ▼.  CJumncey^ 
Nov,  15. 

.  3.  A  prescription  to  pay  the  tenth  cheese, 
between  May  and  August,  for  all  tithe  milk, 
is  good ;  not  to  pay  tM  tenth  quart  of  milk. 
Mo.  909. 

4.  To  make  the  hay  of  the  first  months 
into  cockst  and  to  set  forth  the  tenth,  to  be 

discharged  for  the  latter  months,* 
[  *10n  ]  is  good.    Jehnton  v.  Awbery^  Cra 
Eliz.660. 

5.  The  lord  of  a  manor  may  prescribe  to 
have  deeimam  garbam  tl  deeimum  etuRu/tim, 
in  lieu  of  6t  which  he  himself  pays  to  the 
parson  for  all  titbe  com  and  hay.    Mo.  483. 

6.  Prescription  for  a  moduM  by  the  lord  for 
himself  and  his  tenants  to  have  dtcimam 
garham  is  good,  but  not  dedmoM  gmrbarum^ 
for  one  is  temporal  and  the  other  spiritaal. 
Ptgot  V.  Horn,  Cro.  EHz.  599. 763. 

7.  Spiritaal  persons  may  prescribe  in  non 
deeimand^  Bdgrave  v.  Goiser,  1  Leon.  241. 
34a 

8.  For  copyholders  of  a  bishop,  or  for  the 
farmers  of  the  demesnes,  to  be  discharged 
of  tithe,  is  good.  Semb,  Cnuek  v.  F\ier^ 
Cro.  £lis.  784,  785. 

9.  A  prescription  in  ocenpiers  for  dis- 
charge of  tithes  is  good.  SUopp  v.  Peflcodbe, 
3  Lev.  386. 

S.  What  are  bad. 

1.  That  which  is  of  common  right  cannot 
be  lud  as  a  prescription ;  as,  to  pay  tithes 
duly,  is  not  prescribable.  JVilton  v.  Bitkop 
9f  CaMU,  Hob.  107. 

3.  No  man  can  prescribe  to  his  own 
charge,  only  as  1o  pay  so  much  for  tithes, 
bat  to  pay  so  much  for  discharge  of  tithes, 
which  is  a  moduM  deeimandi.  Sheldon  v.  Jtfon. 
tagiie.  Hob.  118. 

3.  That  per  legem  lerrm  he  ought  to  be 
discharged  of  the  payment  of  tithes  for 
wood  spent  in  his  bouse  for  firing,  or  for 
fbnoee,  is  not  good.  JVorlon  t.  Ftrmer^  Cro. 
Car.  113. 


3.  Relative  to  the  pleadinga. 
If  the  proscription  be  that  the  parson 
holds  an  hundred  acres  of  land  in  satisfac- 
tion of  tithes,  and  proof  is  only  for  sixty,  it 
is  good ;  for  the  substance  u  proved.  AuMtin 
V.  Pigol,  Cro.  Eliz.  736. 

(f)  Of  jpreeenptunu  reapeetmg  uUt ;-' 
1.  What  are  good. 

1.  A  prescription  fbr  toll  on  all  com  brought 
into  a  market,  though  it  be  not  sold,  is  gwd. 
HtU  V.  Hnoter,  Mo.  835. 

3.  Where  a  prescription  is  laid  in*a  die- 
charge,  as  to  be  exempted  from  tolUor  fir  an 
easement,  as  for  a  way  to  a  chnroh,  not  onlj 
a  particalar  person,  but  the  inhabitants  of  a 
whole  viil  may  prescribe;  bat  where  it  re- 
Utes  to  the  profit  or  interest  in  the  land  it- 
self it  is  not  so.    Pain  v.  Pmiriet^  3  Mod. 

993. 

3.  The  inhabitants  of  a  vill  may  preaeribe 
fiir  a  dischar|[e,  as  to  pass  over  a  mrry  with, 
out  toU,  6lc  Payne  v.  Partridge^  1  Show. 
357. 

3.  What  are  bad. 

A  prescription  ibr  toll  in  oonsideratioD  of 
maintaining  the  quay,  and  keeping  a  bushel 
to  measure  sah,  is  not  good.  W«rfie  v.  Pri- 
demu,  1  Mod.  104, 105. 

3.  Relative  to  the  pleadings. 

1.  In  pleading  a  prescription  fbr  toll  upon 
the  sea,  a  good  consideration  must  be  alleged. 
1  Mod.  104,  105.  Prideaus  v.  Warne^  T. 
Ravm.  333, 333. 

3.  Toll  or  any  other  profit  a  prendre  appor- 
tenant  to  a  manor,  may  be  claimed  by  afieg- 
ing  a  que  eetale  in  the  manor.  Jamea  v. 
JokngUm^  3  Mod.  144 

3.  Toll  may  be  prescribed  fiir  generally. 
3  Mod.  144. 

4.  In  pleading  a  prescription  fbr  toll,  the 
particular  kind  of  toll  must  bo  stated ;  fi>r  if 
It  be  toll  thorough,  a  consideration  must  bo 
laid;  but  if  it  be  toll  traverse,  a  oonsidentioa 
is  implied.    Jamee  v.  JohneUn^  3  Mod.  143. 

(g)  Cf  preeeriptioM  rtepecHfig  wtye  and  tea- 

(ereourset. 

1.  In  pleading  a  prescription  fer  a  way, 
the  ^arty  mav  set  forth  his  estate  withoat 
showing  how  he  came  by  it  HebUeikwaitt  t. 
Palmee,  3  Mod.  53. 

2.  In  an  action  fbr  stopping  a  way,  a  pie- 
scription  that  a  corporation  and  >J1  thoee 
whoee  estate,  &.c.,  have  had  such  a  way,  held 
good,  without  showing  a  deed.  Siowman  v. 
Weff ,  Palm.  387. 

3.  In  an  action  on  the  case  for  disturbing 
a  watercourse,  the  plaintiff  may  prescribe 
generally  to  have  a  watercourse  to  his  mills. 
iMttreTe  case,  4  Co.  86  a. 

4.  A  declaration  in  an  action  on  the  case, 
laying  the  prescription  to  be,  that  a  great 
part  of  the  water  tf  the  eaid  stream  was  ac- 
customed to  flow,  &en  IB  sufficiently  certain. 
Lattrete  case,  4  Co.  86 1. 
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A.*  Pnaoription  for  %  waj 
[  <1073  ]  ftcroM  B  acre  utque  ud  UUm  eam^ 
jmm,  iM  good,  withoat  ihowing 
hii  intorwt ;  other  wim  ifit  had  been  mque 
ad  UUm  dmuoim*  Parker  v.  AetMAom,  Lat 
160. 

6.  A  preecription  bj  a  panon  for  a  way 
to  cany  hii  tithee  to  the  psrionage-houie, 
alleging  ha  waa  eeiied  in  jure  tecUna^  is 
good,  and  he  shall  be  intended  to  be  resi- 
dent. Lord  Sawh  r.  Pinker,  Cro.  Eliz.  898. 

VI.   RnrBcnno  the  fueadimo  of  Fanaup- 
TioNS  IN  oenseal; — 

(a)  Relmiwe  to  tke  oiaiement  ef  iho  Hme. 

1.  Titkr  by  preecription  ought  to  be  ez- 
piusBud  by  time  ont  of  mind.  Qoodmn  ▼. 
AnNfo,  T.  Jones,  2S8. 

9l  It  is  not  necessar?  to  allege  a  prescrip- 
tion for  longer  than  sixty  years.  Gttty  ▼. 
WiXJSmm*^  Cro.  Jac  666. 

3.  In  a  preecription  for  privilege,  ■*  lem- 
fore  quo  «ei»  exUU  nimonc**  is  good  enoogb; 
thoQgh  Um  course  be  to  say,  a  tempore  et/^'ut 
eotUrarium  memoria  hominum  mm  exiMtii. 
WkUoker  r.  Thoroughgeod,  2  Vent.  130. 

(b)  In  reopeet  tf  tke  place. 
In  pleading  a  prescription  in  a  vill,  it  mast 
be  pleaded  that  the  yill  is  aniiqva,  &c. 
Rjfwnertty  y.  Cooper^  2  Leon.  98. 

(e)  Rdative  to  the  pereone  preeeribing. 

1.  SoTeral  freeholders  cannot  join  or  be 
joined  in  a  prescription  to  claim  an  entire 
intersst  in  another  man's  soil.  Potter  t. 
Mrtk,  I  Vent.  384. 

3.  Nor  can  freeholders  and  copyholders 
join.    S.  C.  1  Vent.  390. 

3.  Tenant  in  fee-simple  can  prescribe  in 
his  own  name ;  tenant  for  years,  for  life,  by 
elegit  or  at  will,  in  the  name  of  him  who 
hss  the  fte ;  ho  who  has  no  interest  cannot 
psfMribe  lor  common ;  and  therefore,  inhabi- 
laats  cannot  as  snch  prescribe  for  common, 
ibr  they  niaj  have  no  estate  except  their 
plaoes  of  dwelling,  3  Ko.  98a  Oateoonft 
easB,  6  Co.  60  a. 

4.  If  a  manor  oome  into  the  hands  of  four 
tenants  in  common,  and  afterwards  come 
into  the  hands  of  one,  it  is  only  one  manor, 
and  be  can  prescribe  generally.  Earl  of  De- 
sey  ▼.  ITjrre,  2  Ro.  309. 

5.  Those  who  have  no  estate  in  the  land 
ean'prascriba  for  an  easement  in  another 
soil,  bat  not  for  a  charge  or  benefit.  Holbette 
▼.  ir«nier,2Ro.289. 

6.  If  tenanto  will  prescribe,  they  ought  to 
show  their  estates,  and  prescribe  in  the  name 
of  tlie  tenant  in  fee  by  a  9«e  ettate.  Hoskini 
T.  Astois,  3  Sannd.  336. 

7.  They  can  in  no  wise  prescribe  against 
lord,  nor  against  any  other,  but  only 

in  tlie  name  of  their  lord.    Id.  ibid. 

8.  A  prescription  laid  in  tenant  for  Hfe 
'  ~  im  in  remainder  in  tail,  held  good. 

Bamxwood  t.  Bueband,  1  Leon.  177. 

9.  The  words  •«iBliabitanto  and  leaiderits^ 


indade  tenanto  in  fee-eimple,  for  lifb,  years, 
ftc    Oateward*t  case,  6  Co.  60  a. 

10.  For  a  matter  of  discharge,  is  for  a 
discharge  from  tithes,  the  prescription  may 
be  laid  in  the  occupiers,  and  not  in  the  own- 
ers, but  not  (even  by  way  of  custom)  for  a 
matter  of  interest  or  inheritance.  Skelton  ▼. 
Montague^  Hob.  118.  Auitjfe  v.  Fawkener, 
Cro.  £iix.  446. 

11.  A  man  cannot  prescribe  as  keeper  of 
a  park,  without  stating  it  to  be  an  ancient 
park ;  bat  whether  he  may  prescribe  at  all 
in  himself  and  his  predecessors  by  reason  of 
his  office,  which  is  only  for  life,  qtn^re*  1 
Dy.  70.  pi.  37. 

13.  A  prescription  that  omnee  potoeeeoree 
ought  to  maintoin  a  fence  is  bad ;  it  should 
be  smfies  tenarwn  tenente$,  Hotbedg  ▼.  IVar- 
ncr.  Palm.  331. 

13.  A  prescription  laid,  that  the  defend- 
ant and  all  the  occupiers,  ftc,  is  too  general. 
Motion  Y.  Yateman^  10  Mod.  301. 

14.  A  corporation  may  prescribe  by  a  que 
eetate  in  their  borough,  yinkenttome  ▼.  Ed^ 
6sii,  1  Ld.  Raym.  386. 

(d)  Relative  to  the  ettate  and  title  of  the  par- 

Het  pre»erihing, 

1.  If  a  man  have  a  prescriptive  right  in 
respect  of  one  tenement  and  ten  acres,  and 
another  in  respect  of  another  tenement  and 
ten  acres,  he  must  make  two  several  titles 
in  pleading.    Willes,  267. 

2.  In  a  prescription  for  a  free  fishery,  a 
several  fishery,  or  a  common  fishery,  the 
party  must  show  the  foundation 

of  his*  claim.  Ft/noa//er*s  ease,  [  <10T4  ] 
1  Mod.  105, 106. 

3.  One  prescribed  as  being  seised  of  a 
messuage  or  tenement;  it  was  held  not  to 
be  an  objection  that  it  was  in  the  disjunc- 
tive, but  that  it  was  bad  for  not  saying  how 
he  was  seised,  for  unless  he  was  seised  in 
fee  he  could  not  preeoribe.    SeofteU  v.  Shel' 

ton^  Skin.  36.    3  Mod.  3ia  8.  C.    v. 

Fetheroton^  3  Show.  96. 

4.  A  prescriptive  right  claimed  in  respect 
of  certain  ancient  tenements,  without  say- 
ing how  many,  is  bad.    Semb,  Willes,  367. 

5.  Two  men  having  several  interests  in 
several  lands  prescribe,  that  as  well  the  one 
as  the  other,  &c.,omnes  Ule  quor.  vtatum  ipti 
reepeetive  heifuer,  a  toto  tempore  eujue  eontrar. 
&c. ;  the  prescription  is  well  laid,  and  the 
pleading  by  the  word  **  reepeetive*^  is  good 
enough  for  avoiding  prolixity.  Corylon  v. 
IMhStye,  3  Saund.  116. 

(e)  The  preecription  should  he  etated  with  all 
qualijieationif  and  not  he  laid  larger  than 
ttu, 

1.  If  one  prescribes  for  common  for  all 
sheep,  and  gives  evidence  of  a  right  of  com- 
mon for  sheep  agisting  his  land,  the  evi- 
dence does  not  maintain  the  prescription. 
Eari  t^evon  v.  Eyre,  8  Ro.  309. 
.2.  The  prescription  being  for  common 
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^nerally«  the  jury  foand  the  prescription 
proutn  &Cm  peying  yearly  a  penny  to  the 
plaintiff;  the  plea  was  held  good,  for  the 
psyment  of  the  penny  is  parcel ;  otherwise, 
where  one  part  of  the  prescription  is  for  the 
commoner,  another  for  the  lord.  Lovelaee 
▼.  ReynoUUy  Cro.  Eliz.  546.  593. 

3.  If  a  prescription  comprise  two  things, 
a  forfeiture  in  one  destroys  the  whole.  Case 
of  ProkUnHotiy  Yelv.  55. 

4.  So,  where  the  prescription  was  for 
common  of  pasture  for  all  cattle  lerant  and 
couohant  at  all  times  in  theyeBr,and  it  was 
found  by  the  jury  that  sheep  were  ezceptod 
for  some  time,  this  is  a  failure  of  prescrip- 
tion. Rex  V,  InhabUanU  qfHermUage^  Carth. 
241. 

5.  But  a  party  does  not  fail  by  proving  a 
larger  prescription  than  that  pot  in  issue.  1 
Saond.  369.  n.  [k].  Bridge  ▼.  So^^  4  Mod. 
89. 

6.  The  plaintiff  allmd  that  the  land  was 
demisable  by  copy  in  tee-tail  or  for  life,  Ac, 
and  let  to  him  in  fee,  and  so  found,  but 
never  in  tail ;  judgment  was  given  for  the 
plaintiff,  for  that  is  the  substance  of  his  title. 
DoyU  V.  Woody  Cro.  £liz.  431. 

(f )    How  effected  hy  verdict, 
A  prescription  that  is  void  at  law  cannot 
be  cured  by  verdict;  otherwise  if  it  be  only 
defectively  set  forth.  Mueton  v.  YtUeman^  10 
Mod.  300,  301, 303. 

(jf)  MUee&aneom* 

1.  A  prescription  may  be  joined  with  a 
custom  in  the  same  declaration.  Fukar  v. 
Wretiy  3  Mod.  251. 

2.  If  defendant  prescribes  to  take  a  thing 
for  a  particular  purpose,  he  ought  to  aver 
the  thing  applied  to  that  purpose.  Damby  v. 
Hodgwny  3  Lev.  323. 

8.  The  custom  of  wares  foreign  bought 
and  foreign  sold  within  a  city,  prescribed 
for  as  seizable  by  the  mayor^  ohiriffy  and  eiH" 
Menty  at  the  same  time  showing  this  name  to 
be  by  incorporation  of  Rich.  2.,  where  be- 
fore they  were  'mayor,  haUffty  and  eitiMonty  is 
good.    3  Dy.  279.  pi.  10. 

VII.  Or  TBI  PLXA  TO  AN  ACTION  POUNnBO  ON 

A  paiscaipnoN. 

To  an  action  upon  a  prescription  for  an 
annuity  due  from  the  rector  of  a  church,  it 
is  no  plea  to  say  that  the  church  is  destroy- 
ed.   Anon.  1  Mod.  200. 

Vin.  Or  rasBoaiBiNo  aoainvt  a  ranoair- 

TION. 

A  prescription  cannot  be  pleaded  against 
a  prescription,  without  a  traverse.  Hickman 
T.  Thome,  2  Mod.  105.  Meredith  v.  AlUn, 
Carth.  117.  Barnes  v.  Freeman,  Carter,  199. 
Cro.  Car.  432. 

DC.  Or  THE  RXTLICATION  TO  A  PLEA  OP  PEE- 
BCaiPTION. 

1.  A  replication  denying  a  plea  of  pre- 
■cription,  should  deny  the  fac^  without  a 


formal  traverse,  and  ooncliide  to  the  eoant- 
rj,    1  8aund.  103  e. 

2.  If  a  prescription  bo  pleaded  in  josliS- 
cation,  it  most  be  traversed  specially,  and 
not  by  the  general  though  com- 
prehensive* words  de  injuria  eua  [  *10T5  ] 
propria  abeoue  tali  cauea;  but  it 
is  helped  atler  verdict  by  the  statute  of  jso- 
fails.    Banke  v.  Parker,  Hob.  76. 

X.  WbBN  ANO  how    a    PRESCRIPTION  IS  DO- 
TROYED  OR  DETERMINED. 

1.  Where  the  original  of  a  way  is  ac- 
counted for,  the  prescription  is  destroyed. 
Rex  V.  Hudson,  Stra.  909. 

2.  If  lands  in  the  hands  of  the  king,  or  a 
spiritual  person,  come  to  a  lay-man,  a  pre- 
scription de  non  deeimando  is  determined ; 
and  so  where  a  spiritual  person  has  a  dis- 
charge by  privilege.  Morant  v.  Cmmiui^, 
Cro.  Car.  94.    Sed  vide  1  Leon.  248.  contra. 

3.  Prescriptions  for  interest  and  profits  are 
extinguished  by  unity  of  possession,  but  not 
preecriptions  for  easements.  Reynddt  v. 
CZorlre,  2  Ld.  Raym.  1400. 

4.  If  one  having  a  liberty  bv  preseription 
takes  letters  patent  thereof,  tne  matter  of 
record  merges  the  prescription.  H^ges^s 
cue,  6  Co.  44  b. 

5.  If  a  man  has  estovers  by  prescription 
to  his  house,  although  he  alters  the  rooms 
and  chambers  of  it,  so  as  to  make  a  parlour 
where  there  was  a  hall,  or  a  hall  where  the 
parlour  was,  and  the  like  alteration  of  the 
qualities,  not  of  the  house  itself,  by  which 
no  prejudice  accrues  to  the  owner  of  the 
wood,  it  is  not  any  deotmction  of  the  pre- 
scription ;  so  although  he  builds  new  cbim- 
nies,  or  makes  an  addition  to  the  old  house, 
he  will  not  lose  his  prescription ;  but  he 
pannot  employ  any  of  his  estovers  in  the 
new  chimnies,  or  in  the  part  newly  added. 
Lu/(re2*«  case,  4  Co.  86  a.    Cited  4  Mod.  46. 

6.  If  a  house  to  which  estovers  be  ap- 
pendant fall  down,  the  prescripUon  is  not 
destroyed  but  revived  by  re-edlQfing.  Hob 
39,40. 

7.  A  person  having  two  ancient  fulling 
mills,  to  which  was  annexed  by  prescription 
a  right  to  a  watereouse,  pulled  them  down 
and  erected  two  mills  to  grind  com ;  held, 
the  prescription  remained.  LuthreVt  case,  4 
Co.  86  a. 

PRESENTATION. 
[See  ante,  tit  Cbvrob,  div.  XV.  VoL  L  p. 

286.] 

1.  The  king  may  present  to  any  church 
which  he  has  in  right  of  his  ward,  oither 
under  the  great  seal,  or  under  tho  seal  of 
the  court  of  wards.  Siepheno  v.  Fetter,  Cro. 
Car.  99,  lOO. 

2.  An  incumbent  is  elected  bishop;  and, 
before  consecration,  he  obtains  a  dispensa- 
tion m  eommsiidBiii  rehners  ;  he  is  afterwards 
consecrated  and  dies;  the  patron  shall  pre- 
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■aot,  and  not  Um  king.    Edes  t.  Biahop  of 
Oatfmd,  Vaagh.  18. 

3.  The  amo  paraon  being  patron  and  in- 
enmbant  diaa ;  the  heir,  and  not  the  executor, 
riimlliveaent.  H§U  w.  Bishop  of  Winehe$ter, 
3  LeT.47. 

4.  Before  the  aUtate  21  Hen.  8.  c  13.,  if 
one  who  had  a  benefice  with  cure  accepted 
another  with  core,  the  firat  waaToid,  not  by 
the  common  law,  bot  by  the  conatitution  of 
the  pope,  and  therefore  no  lapae  incarred 
withoot  notice,  though  the  patron  might 
take  notice  and  preient  if  he  would ;  but 
nnoe  that  itatttte,  if  the  firat  benefice  be  of 
the  Taloe  of  8L,  the  patron  at  his  peril  ought 
to  take  notice  of  it  and  preient  HoUamPB 
caae,  4  Co.  75  a.  Cro.  Eliz.  601.  Moore, 
543.S.C. 

5.  If  the  queen  haa  title  by  lapae,  yet  if 
the  biahop,  patron,  ftc,  collate  before  a  pre- 
aentation  by  the  queen,  and  the  preaentee 
diea  incumbent,  the  queen  has  lost  her  pre- 
aentation.  Reg.  ▼.  Bitkop  of  Lineoln^  Latw. 
[447].  1083. 

&  The  biahop  collated  after  six  montha, 
at  twenty  eight  days  to  the  month,  and 
within  lialf  a  year;  and  adjudged  good. 
Cstesdy  ▼.  BuAap  ijf  POerborough^  Cro.  Jac 
141. 166. 

7.  Where  a  man  who  haa  a  benefice  with 
cure  t acales  it  by  accepting  another,  without 
dispenaation  or  qualification,  and  the  patron 
preaenta,  his  clerk,  who  is  admitted,  institut- 
ad,  and  inducted,  may  bring  his  action  of 
treapaas  or  ejectmenU  ShuU  r.  Higden^ 
Vaiigfa.129,130,131. 

[  ♦1076  ]  PRESENTMENT.* 

1.  A  presentment  by  a  coort-leet  should 
■ot  be  for  other  than  public  nuisances,  and 
there  being  a  custom  makes  no  difference. 
1  Saund.  136  c.  n.  (5). 

i.  The  preaentment  ia  but  in  the  nature  of 
an  indictment.  Res  ▼.  MuUriUuUo  of  £fom- 
aiy,  1  Show.  291. 

3.  A  preaentment  for  a  nniaance  must 
state  the  place  where,  dtc,  and  where  that 
piaea  ia  situated.  Rex  y.  Record,  2  Show. 
216. 

A.  A  preaentment  certified  to  be  made  at 
a  leet  held  within  a  month  of  St  Michael 
the  Aichangel,  viz.  on  the  13th  day  of  No- 
vember m/^  mensem  pooi  feotum  Stmeto 
Meh^ArekLt  aeti.  IM.  die  JVaoemftns,  was 
qoaabed.    DokMa  caae,  3  Saund.  290, 291. 

&  A  presentment  for  refusing  to  take 
upon  him  the  office  of  constable,  must  state 
before  whom  the  aeasion  was  held.  Rex  ▼. 
rows,  1  Mod.  34. 

6.  A  preaentment  in  a  court-leet,  which 
eoooema  the  peraoaand  not  the  freehold, 
may  be  moved  into  King's  Bench  by  csr/t- 
srarfi,  and  traveraed.  Athewo  v.  Cary^  3 
Mod.  137, 13&  1  Saund.  135  c.  n.  |/]. 

7«  Preaentment  of  bloodahed  in  a  court- 


leet  cannot  be  traversed ;  leewiof  nuiaanoes, 
or  what  touches  the  freehold.  1  Dy.  13. 
pi.  64. 

8.  Preeentmenta  taken  in  an  hundred 
court  were  quashed,  because  that  is  not  the 
king's  court,  and  therefore  eoram  rwnjndiee. 
March,  75.  pi.  115. 

9.  Where  it  ia  part  of  the  presentment  that 
they  ought  to  repair,  it  aeema  they  may  give 
it  in  evidence  as  a  discharge.  Rex  v,  Inha- 
bitanii  of  Homeejf,  1  Show.  271. 

10.  A  presentment  by  a  magistrate  under 
the  highway  act,  ahould  conclude  **  againat 
the  form  of  the  aUtute."  1  Saund.  135. 
n.  \a], 

11.  A  grand  juror  is  indictable  for  making 
a  presentment  without  the  assent  of  his  fji 
Iowa.    Rex  v.  Bynom,  2  Show.  304. 

13.  The  preaentment  of  the  feofffaient,  Iec 
at  the  court  may  be  after  the  death  of  the 
feoffor  or  feoffee.  Bovnfer  v.  feriyman,  5 
Co.  84  a. 

[8u  aleomnUt  tit  Lor,  Vol.  II.  p.  890.] 

PRESUMPTION. 

U  Some  presumptions  of  law  are  so  vio- 
lent, aa  though  they  be  falae,  yet  a  man 
cannot  aver  againat  them.  iSZcide  v.  Drake, 
Hob.  397. 

2.  A  lawful  grant  of  the  crown  shall  be 
preaumed  in  respect  of  ancient  and  continual 
possession.    Bedle  v.  Bread,  13  Co.  4. 

3.  Certain  charters  prescribed  that  the 
mayor,  bailiffs,  aldermen,  &c.  ahould  be 
chosen  by  the  commonalty  or  burgesses,  &«. ; 
but,  by  ancient  usage,  the  elections  had  been 
by  a  select  number  of  the  commonalty, 
called  the  common  council ;  held,  that  such 
usage  was  good,  and  that  it  should  be  pre- 
sumed to  have  originated  in  some  ancient 
ordinance  or  constitution.  Case  of  Cor- 
poraUone,  4  Co.  77.    Jenk.  373.  S.  C. 

PRINCE. 

If  the  prince,  aa  prince,  has  judgment, 
when  king,  he  shall  sue  execution.  The 
Prinee'e  ease,  8  Co.  38  b. 

PRINCIPAL  AND  AGENT. 

1.  A  surgeon  who  is  sent  for  by  the  wife 
or  servant  of  A  B  to  visit  his  sick  child,  can 
recover  the  bill  only  upon  an  express  con- 
tract by  A  B,  or  upon  a  presumption  that  A 
B  gave  his  wife  or  servant  authority  to  send 
for  the  surgeon.  Manby  v.  ScoU,  Orl.  Bridg. 
256. 

2.  The  agent  of  a  regiment  is  only  the 
aervant  of  the  colonel,  and  his  receipt 
charges  the  colonel.  Baument  Vt  Pine,  1  Ld. 
Raym.  101. 

3.  The  law  looks  on  the  contract  of  the 
wife,  which  she  makes  for  the  husband,  as 
the  contract  of  a  servant,  and  good  onlyas 
far  as  the  authority  goes.    Orl.  Bridg.  331. 

4.  Where  goods  are  sold  to  a  fkctor  who 
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hat  afreed  to  take  the  riak  of  the  debta,  tho 
▼endee  w  anawerablo  for  the  aroonnt  to  the 
owner,  if  he  has  received  notice  from  him  to 

paj  him,  and  not  the  factor, 
[  *1077  ]  previous  to  his  having  paid'  the 

latter.  Smnuhin  r.  Aldertim,2 
8tra.  182. 

5.  If  a  common  serrant  take  up  wares  for 
the  kmily,  it  is  no  presumptive  evidence  of  an 
authoritj  in  hct  from  hia  master.  OrL 
Bridg.  252. 

6.  A  servant's  contract  is  supposed  to  be 
flood  upon  an  authority  given  by  the  master 
himself  which  may  be  recalled :  if  a  servant 
fermerly  employed  to  buy  wares  for  the  use 
of  a  family,  bay  still,  continuing  in  the  6,- 
mily ,  the  master  is  bound  by  it ;  but  if  an 
express  prohibition  be  given  to  Uie  trades- 
man not  to  sell  to  that  servant,  the  power 
which  he  had  in  law  ceases.  Manby  v.  Scot, 
Orl.  firidg.  267. 

7.  A  letter  of  attorney  ceases  to  baveeffi»ct 


on  the  death  of  the  partv  giving  it  Skipman 
V.  TJumpton,  Willes,  105.  Wynne  v.  Tko- 
maa,  Willes,  565. 

8.  If  a  contract  be  made  by  an  agent  which 
binds  the  principal,  whether  he  consented  be- 
fore  it  is  done  or  after,  yet  the  declaration  in 
debt,  or  in  an  action  on  the  case  upon  an 
oBmmpnt  against  the  principal,  must  be  upon 
a  supposal  of  the  contract  to  have  been  made 
by  the  principal  himself.  Orl.  Bridg.  270. 
Willes,  105. 

PRINCIPAL  AND  INTEREST- 

In  debt  on  a  bond  conditioned  to  pay  500/. 
with  lawful  interest  for  the  same,  a  declara- 
tion for  the  principal  sum  without  taking  any 
notice  of  the  interest  u  good,  /fintonv.  WtL 
more^  2  Show.  32. 
[Su  ako  ante,  tit.  IiiTKacBT,  Vol.  I.  p.  617.] 

PRINTING. 

1.  Printing  is  said  to  have  been  more  un- 
der the  power  of  the  crown,  from  the  time  it 
was  first  invented  than  any  other  art  what- 
ever. Company  of  StaiUmen  7,  Paririige.  iO 
Mod.  106.  ^ 

2.  The  kinff  may  ffrant  the  exclusive  right 
of  printing  almanacks  and  other  preroga- 
tive copies.  Stationen^  Company  v.  Seymour, 
1  Mod.  258.  ^7 

3.  A  ^rsnt  for  the  sole  printing  of  law 
books  adjudged  good.  Company  of  &i<totiers 
V.  Parker,  Skin.  234. 

4.  The  sUtuie  of  21  Jsc  1.  c  3.,  agunst 
monopolies,  does  not  extend  to  any  letters 
patent  concerning  printing.  1  Mod.  258 
nofts. 

PRIORITY. 

1.  The  iH-iority  of  judgments  given  on  the 
same  day  cannot  be  averred.  2  Saund.  148 
d.  2  Burr.  967.  MiUer  v.  Bmdley.  8  Mod. 
189.    5^alk.312. 


2.  But  the  priority  of  writs  siiod-oat  nay 
be  inquired  of  by  the  country.  Johneen  v. 
Smith,  2  Burr.  950.  Wood  v.  JVeisisn,  1  Wik. 
147.    2S4und.l48d. 

3.  So,  if  the  sheriff  enter  under  ujija. 
the  same  dav  as  an  act  of  bankrtiptcy  is 
committed,  the  priority  may  be  inquired  mto. 
JhomaoY,J)e$ange$,iKiiA.S96.;  died  2 
Saund.  148  d.  [6.] 

PRISON  AND  PRISONER. 
I.  Rbspbctiiio  paisoNs,  p.  1076. 

II.  WhIRI  PEISONUtS  saOULO  BE  KXPT, 

p.  107a 

III.  What oowrfiTUTES AWiMPmiaoiaawT, 

p.  107a 

IV.  RsLATivBTOTiaBsirvroaTorpaiaoif- 
Bas,  p.  107a 

V.  Or    THB     ALLOWANCB     TO    PBISONBES 
UNDBB  THB  32  6.   2.  C  88«  &C,  p. 

107a 

VL  Or  THB  LIABIUTT  Or  A  fBISONBa  POR 

rcBs,  ftc,  p.  1079. 

VIL  ReLATTVE  to  THB  BBMOVAL  or  A  PBI- 

SONBB,  p.  1079. 
VIII.  RbLATIVB  TO  THB  OETAINBH  or  A  nit- 
SONBR,  p.  1079. 
IX.  Or  THB  BUX  AOAOVIT  A  PRlSOIfBB,  p. 

1079. 

X.  Or  THB  DECLARATION,  p.  1079. 

XI.  When  an  aitidavit  is  nbckssart,  p. 
1079. 

XII.*  How  AND  WHEN  A  PRI80. 

NER  SHOULD  BE  CHAROBD    [  *1078  ] 
IN  BXBCUTION,  p.  1080. 
XIII.  CoNSBdUBNCE    OV   CHAROINO    mH  rOR 
MORE  THAN  IS  DUB,  OR  OF    LEVT1NO 
PART,  p.  1080. 

XIV.  Where  a  prisoner  bscapbs  and  is 

RBOOMMITTBD,  p.  1080. 

XV.  When  a  prisoner  is  entitled  to  a 

SUPERSEDEAS  AND  ITS  BFrBCT,  p. 

1081. 
XVI.  When  a  prisoner  will  mk  remand- 
ed, p.  1081. 
XVII.  ErrBCT  or  discharge  op  onx  or  bb- 

VERAL  PRISONERS,  p^  1061. 

XVIII.  When  a  prisoner  disoharoso  hat 

BE  RSTAKEN  IN  EXBCDTfON,  J».  1061. 

XIX.  PROCBBDINQS  AGAINST  A  DBTENDANT 

WHO  HAS  SDRRBNDERBD  UliDai  THB 

lords'  act,  p.  IdSSL 

XX.  PROCBBDINas  AOAOVT  A  PRISONBB.  AT 

THB  king's  suit,  p.  1083. 
XXI.  Procbedinqs  AOAiNvr  A  nuaoNnoN 
A  criminal  aooount,  p.  10851. 
XXIL  Wbbn  a  prisonbr  mat  be  DncfluuioiD 

ON  A  HABBAS  OORPUB,  p.  1063. 

XXIII.  When  and  bow  a  prisoner  hat  bs 

ADMITTBD  TO  BAIL,  p.  1063. 

XXrV.  When  the  BBNirrr  or  tbs   holbs 

WILL  BE  ALLOWED  TO  A~PRI8Qil8B,  p. 
1083. 


I. 

1.  Every  phoe  where  one  ia  raatrmlDfld  of 
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iuM  Ubarty  is  a  prison.    ^tlometf-Otnenl  v. 
Slir  Ji:  Hihert,  Cro.  Cor.  310. 

3.  Tlie  Tower  18  a  prison  within  the  Aa6ea« 
empmi  act    Rex  ▼.  Kendal^  1  Ld.  Raym.  66. 

II.  WSKaX  PmiSONKES  shodld  bb  kkft. 
Prisoners  (or  debt  may  be  kept  where  the 
sheriff  pleases,  bat  not  malefactors.    Case  of 
Skef^  of  JBssex,  1  Ld.  Raym.  136. 

III.  What  oonstitdtks  an  iMratsoxMBNT. 
Every  restraint  of  liberty  is  an  imprison- 
ment.   PlaU  T.  SkeHff  of  London^  Plow.  38. 

IV.  Relativb  to  thk  suppoaT  of  prison brs. 
Thoogh  one  be  imprisoned,  he  must  live 

by  his  own  means,  as  neither  the  plaintiff  nor 
the  sheriff  is  bound  to  {five  him  meat  and^ 
drink.    Dive  ?.  Maninghatn^  Plow.  67. 

V.  Op  thb  allowance  to  pbisonbrs  undbb 

thb326.  2.  c.  38,  &c 

1.  llie  first  payment  of  2*.  4d.  is  to  be 
made  to  a  prisoner  npon  the  day  of  giving 
him  notice,  and  the  weekly  oayment  is  afler- 
wards  to  be  made  upon  the  nrst  day  in  every 
week,    iinon.  Say.  103. 

S.  Attorney's  signing  a  note  for  2«.  4d.  a 
week  not  sufficient.  H^rrti^ton  v.  EUiolU  1 
Barnes,  S65. 

3.  So,  though  there  is  an  affidavit  of  plain- 
tiff being  beyond  sea.  Berryman  v.  Crilbert^  1 
Barnes,  384. 

A.  A  prisoner  is  to  be  allowed  3s.  4d,  per 
week  from  each  plaintiff  at  whose  suit  he  is 
in  ezeeution.  Mendeo  v.  Wor/e,  Ca.  Prac.  C. 
P.  140.    1  fikmes,  369. 

5.  A  prisoner  was  discharged,  the  plaln- 
tiff^s  executor  not  continuing  the  allowance 
of  2s.  4<i.  per  week.  TidmarSi  v  Procter,  Ca. 
PracaP.133. 

6.  Thoogh  allowance  was  forgotten  for  a 
day  or  two,  yet  prisoner  was  not  discharged. 
Beeeh  v.  Paxion,  1  Barnes,  259.  263. 

7.  The  court  may  moderate  the  allowance 
to  prisooers  under  the  lord's  act ;  a  prisoner 
was  remanded  on  an  allowance  of  6<l.  per 
week.    HiU  v.  Wadmare,  3  Barnes,  304 

&  Another  prisoner  was  remanded  on  a 

joint  allowance  of  2#.  4^  per  week 

[  ♦1079  ]  by»  two  creditors.    Weaver'' t  case, 
3  Barnes,  309.    Bat  see  1  Bos.  k 
PnL366. 

VI.  Or  TBX  LIABILITT  OP  A  PBISONEE  POR 

PEB8,  &C 

1.  An  officer  cannot  detain  a  prisoner  for 
feeaL  ittuoii  v.  Cutteroon,  1  Ld.  Raym.  4. 
8tra.9(^ 

2.  It  is  a  misdemeanor  in  an  officer  to  take 
any  thing  from  a  prisoner  in  bis  custody.  11 
noa.  62. 

YII.  RjBLAnVX  TO 


the  King's  Bench  on  a  kdbeat  corpus,  unless 
a  plea  be  depending  a^nst  him ;  and  the 
like  upon  an  excommumeaio  capiendo.  Dom- 
ler  V.  Keite,  3  Ld.  Raym.  789,  790.  1  Salk. 
341.  S.  C. 

3.  If  one  be  in  custody  upon  a  criminal 
and  also  upon  a  civil  matter,  there  ouffht,  in 
order  to  remove  him,  to  be  but  one  habeae 
eorpuSf  either  on  the  crown  side,  or  on  the 
plea  side.    Soutker'e  case,  6  Mod.  133. 

4.  A  prisoner  may  bo  removed  by  the  per- 
son at  whose  suit  he  has  been  taken  in  ex- 
ecution, out  of  the  custody  of  the  sheriff,  into 
the  custody  of  the  marshai.    ilnon.  Say.  154. 

5.  A  prisoner  is  not  to  be  turned  over  till 
the  officer  is  paid  his  charges,  iinon.  1  Stra. 
308. 

6.  If  a  prisQiher  removes  himself,  he  loses 
his  3s.  id.  a  week.  Oreemal  v.  Cooper,  1 
Barnes,  360. 


VIII. 


PRI- 


RBMOVAL  OP  A  PRI- 
80NBR. 

1.  A  person  in  custody  for  the  crown  can- 
not be  removed  to  another  prison  at  the  in- 
stance of  a  private  creditor.  Rex  v.  Pawlet, 
Andr.  274. 

2.  A  prisoner  in  execution  npon  a  sentence 
of  the  Admiralty,  shall  not  be  turned  over  to 

Vol.  1L  26 


RbLATIVX  to  THB    DBTAIMBR  OP  A 
80NBR. 

A  person  resident  within  the  walls  of  a  pri- 
son may  be  detained,    iinon.  11  Mod.  4 

IX.  Op  thb  bill  aoainst  a  prisonbb. 

1.  There  must  be  a  bill  filed  against  a  pri- 
soner, and  therefore  when  that  was  omitted, 
thourh  a  declaration  was  served,  he  was  held 
entitled  to  be  discharged.  Wicker  v.  Wood' 
kaU,  Prac  Ca.  K.  B.  125.    Say.  49.  S.  C. 

3.  Where  there  is  no  bill  filed  a|rainst  a 
prisoner,  the  court  will  order  one  to  be  filed 
after  judgment  by  nil  dicit.  Keekwick's  case, 
Prac  Ca.  K.  B.  149.    See  T.Jo.  180. 

X.  Op  the  dbclaration. 

1.  A  declaration  against  a  prisoner  roust 
be  delivered  personally  or  to  the  turnkey. 
OreenhouBe  v.  Cleaver,  11  Mod.  357.  Stra. 
474.  a  C. 

3.  It  is  not  sufficient  to  deliver  a  declara- 
tion  against  the  prisoner  to  the  turnkey,  un- 
less it  be  first  filed  in  the  office.     Anon.  337. 

3.  A  declaration  against  a  prisoner  in  a 
country  gaol  need  not  bo  entered  with  the 
prothonotary  before  the  delivery.  Strickland 
V.  Hodf^Bon,  Ca.  Prac.  C.  P.  114. 

4.  The  original  declaration  against  a  pri- 
soner in  the  Fleet,  indorsed  by  prothonotary, 
should  be  left  at  the  Fleet,  and  not  a  copy. 
^ewhaUe  v.  Jame»,  1  Barnes,  315. 

5.  Declarations  against  prisoners  in  coun- 
try  gaols  may  be  filed  any  time  before  rule  to 
plead.  StricKland  v.  Hodgeon,  1  Barnes,  368. 

6.  The  defendant's  attorney  must  have  no- 
tice of  declaration  in  writing  before  the  es- 
soin  day,  or  an  imparlance  is  of  course.  Beach 
V.  HobbB,  8  Mod.  ibid. 

7.  Declaration  and  subsequent  proceedings, 
which  were  as  if  defendant  was  at  larjffe,  were 
set  aside,  he  becoming  a  prisoner  after  pro- 
cess served.    Prynne  v.  Moore,  2  Barnes,  913. 

8.  In  a  declaration  in  debt,  against  a  de- 
fendant in  the  custody  of  the  sheriff,  it  is  un- 
necessary to  allege  that  the  process  issued  at 
the  suit  of  the  plaintiff  against  the  defendant. 
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though  it  is  otherwise  in  actions  on  the  case. 
Parker  v.  Drewe,  Keny.  1 14. 

XI.  Whbn  an  affidavit  is  necessary. 

1.  An  affidavit  to  hold  to  bail  is  necessary 
to  detain  a  prisoner.    2  Saand.  1.  n.  [a], 

2.  If  a  defendant  arrested  on  a  latitat  in 

B.  R.,  removes  himself  to  the 
[  *1080  ]  Fleet,'"  no  new  affidavit  is  requi- 
site to  charge  him  with  declara- 
tion.  Sampson  v.  Warren^  1  Barnes,  72.    Ca. 
Prac.  C.  P.  144. 

3.  An  affidavit  of  delivery  of  declaration,  is 
not  necessary  to  detain  a  prisoner  in  custody 
of  the  marshal.    2  Saund.  1.  n.  (1). 

4.  Otherwise,  if  in  custody  of  the  sheriff. 
2  Saund.  1.  n.  [a]. 

XII.  How  AND  WHEN  A  PRISONER  IHOnLD  BE 

cuaroed  in  execution. 

1.  The  way  to  charge  one  in  custody  in 
term  time,  is  by  filing  a  bill  against  him,  and 
delivering  a  declaration  to  the  turnkey.  TUd^ 
$en  V.  Parfriman,  6  Mod.  254. 

2.  A  prisoner  in  the  Fteet  by  process  of  C. 
P.  may  be  brought  up  by  rule;  but  if  held  by 
execution  of  another  court,  there  must  be  a 
habeas  corpus,    George*s  case,  2  Barnes,  300. 

3.  Plaintiff  must  proceed  to  final  judgment 
within  the  third  term  aflcr  declaration  inclu- 
■iva.    Davit  v.  Hall,  ]  Barnes,  279. 

4.  A  prisoner  can  be  brought  ttp  to  court 
only  twice,  though  plaintiff  dies  and  execu- 
tor wants  time,  Uc  Luker  v.  Wallit^  1 
Barnes,  265. 

5.  If  a  person  come  in  upon  Habeas  corpus, 
and  the  plaintiff  do  not  declare  in  two  terms, 
the  defendant  shall  be  discharged  on  filing 
common  bail.  HothershaU  v.  Bows,  6  Mod.  22. 

6.  If  a  person  come  in  upon  habeas  corpus, 
though  he  put  in  bail,  yet  if  it  be  not  at  the 
return  of  the  process,  he  cannot  give  rules, 
but  must  wait  two  terms,  and  then,  if  there 
be  no  declaration,  he  shall  be  discharged  on 
filing  common  bail  without  costs.  Holher- 
shall  V.  Bowes,  6  Mod.  22. 

7.  A  plaintiff  instead  of  charging  prisoner 
in  execution,  brought  an  action  on  the  judg- 
meat ;  court  discharged  defendant.  Prac  Co. 
K.  B.  179. 

U.  But  if  a  prisoner  is  not  charged  till  after 
second  term  by  accident,  he  will  not  be  dis- 
charged.   1  Barnes,  281,  &c 

9.  Whore  a  prisoner  arrested  by  process 
of  K.  B.  is  removed  immediately  to  the  FJcct, 
application  for  a  supersedeas,  where  plain- 
tiff does  not  declare  in  time,  must  be  in  this 
court.    Maddox  v.  Fletcher,  2  Barnes,  299. 

XIII.  CONSBCIUENCB   OF   OHAROINO    UIM    FOR 
MORE  THAN  IS  DUE,  OR  OF  LEFTING  PART. 

1.  On  affidavit  of  £21  only  due,  though 
charged  for  XI 00,  rule  nisi  to  be  discliarged 
on  payment  of  X21  and  costs.  Castle  v.  Whit, 
aker,  1  Barnes,  265, 266. 

2.  A  prisoner  charged  for  Xt03  was  re- 
fused to  he  discharged,  though  X42  was  said 
to  be  paid ;  upon  a  role  for  a  plaintiff  to  in- 


dorse what  was  due,  if  he  indorses  the  whole, 
the  court  will  not  inquire  further.  Baker  v. 
Holmer,  1  Barnes,  260.  263,  264. 

3.  In  debt  on  bond,  if  the  plaintiff  be  a  pri. 
soner  in  the  Fleet,  and  is  taken  and  re -com. 
mitted  on  an  escape  warrant,  and  the  defend- 
ant make  an  affidavit  that  nothing  is  due,  he 
(the  defendant)  shall  be  discharged  on  com- 
mon bail;  but  as  the  commitment  of  the  plain- 
tiff on  the  escape  warrant  is  a  commitment 
in  execution,  and  he  is  thereby  prevented 
from  going  before  a  judge  at  chambers  to  con- 
tradict the  defendant's  affidavit,  it  shall  be 
taken  to  be  true,  the  inability  of  the  plaintiff 

«l>roceeding  from  his  own  wrong.    Cotton  v. 
JUartin,  6  Mod.  63. 

4.  Prisoner  was  discharged  out  of  execu- 
tion, part  of  the  debt  being  levied  by  JL  fa, 
Prac.  Ca.  K.  B.  177. 

XIV.  Where  a  prisoner  escapes  and  is  re- 
committed. • 

1.  A  prisoner  who  escapes  and  returns  is 
in  lawful  custody.    Anon.  11  Mod.  341. 

2.  If  prisoner  escapes,  his  recaption  shall 
be  looked  on  as  the  time  of  render,  from 
whence  plaintiff  is  to  proceed.  Mabsonw, 
Butler,  1  Barnes,  285. 

3.  A  prisoner  who  escapes  and  is  retaken 
on  a  warrant  on  5  Ann.  c  9.,  cannot  be  dis- 
charged on  bringing  the  money  into  court 
HothershaU  v.  Bowes,  6  Mod.  21. 

4.  A  prisoner  for  debt  who  escapes,  and  is 
re-committed  on  an  escape  warrant  on  the 
statute  1  Ann.  c.  6.,  cannot' hove  a  (iay  rule. 
Cotton  V.  Martin,  6  Mod.  63. 

XV.*  When  a  prisoner  is  knti- 

TLED  TO  A  SUPERSEDEAS,  AND   [  *l06l  J 
ITS  EFFECT. 

1.  If  there  have  been  no  proceedings  against 
a  person  who  is  in  prison,  for  want  of  appear- 
ing within  four  months,  the  prisoner,  upon 
entering  appearance,  is  entitled  to  a  super' 
sedeas.    Anon.  Say.  111. 

2.  A  prisoner  is  supersedeable  unless  the 
committiiwr  is  on  record  before  the  end  of  the 
second  term.  Unwin  v.  Kirehoffe,  Stra.  1215. 
Prac.  Ca.  K.  B.  180. 

3.  So  for  want  of  getting  demurrer  ar- 
firued  in  the  third  term.  Muggins  v.  Bam- 
bridge,  1  Barnes,  287. 

4.  A  prisoner  not  charged  in  execution  two 
terms  auer  judgment  or  render,  is  supersede- 
able. Maud  V.  Branikwaite,  Stra.  943.  HoU 
land  V.  Serjeant,  Carth.  469.  Russell  v.  Stu- 
art. Prac.  Ca.  K.  B.  40. 

5.  A  prisoner  surrendered  by  bail  was  su- 
perseded because  charged  in  the  same  court 
after  he  had  removed  himself  although  be 
had  not  viven  notice  of  it  to  his  plaintiff. 
TUtes  V.  AbboU,  Stra.  1153. 

6.  Afler  supersedeas  issued,  plaintiff  shall 
not  cha  ge  defendant  with  a  new  declaration. 
Peachey  v.  Boices,  1  Barnes,  261.  273. 

7.  Declaration,  judgment,  and  execution 
againsf  a  prisoner  were  set  aside  as  irregular. 
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teiog  an  sahMqnent  to  the  time  of  defend- 
ant*i  bein^  inpenedeable,  and  his  having  ap- 
plied for  a  9uperiedm9,  Webb  v.  Daitell^ 
Barnes,  Sapp.  51,  52. 

8.  A  defendant  cannot  be  charged  in  exe- 
cation  after  three  terms  since  Judgment. 
RMins  ▼.  WigUy,  1  Barnes,  263.  279,  280. 

9.  Defendant  discharged  by  snpersedeas 
hefere  iudgment,  may  afwrwards  be  taken  in 
execution ;  otherwise  if  the  supersedeas  were 
after  judgment  Wrighi  ▼.  Ktnwelly  1  Barnes, 
275, 276.  lb.  261. 273. 

10.  Where  a  prisoner  is  entitled  to  a  su- 
persedeas, the  plaintiff  cannot  charge  him 
with  a  declaration,  though  the  defendant  ne- 
glects to  procure  his  supersedeas.  Farmer 
▼.  Jenkinmrn,  Ca.  Prac.  C.  P.  34. 

11.  Where  a  prisoner  is  superseded  he 
eannot  be  held  to  bail  for  the  old  cause  of  ac- 
tion.   Mertdith  ▼.  Barry^  2  Barnes,  1315. 

12.  Where  the  defendant  a  prisoner  shall 
have  been  superseded  for  want  of  proceeding  to 
jadgment  in  due  time,  but  remains  in  custo- 
dy at  the  suit  of  another  person,  the  plaintiff 
in  the  action  in  which  he  had  been  superse- 
ded may  charge  him  in  execution.  MUcktU 
▼.  Pcle,  a  T.  Hardw.  287.  Prae.  Ca.  K.  & 
179.  s.  a 

XVL  WhDI  a   niSONXR  will  BI  aUCAlfDXD. 

1.  A  priaoner  brought  up  by  habeoM  eorpu 
at  his  own  instance,  was  remanded  because 
he  refused  to  pay  the  gaoler*s  fees.  Cope*9 
ca«s,  Ca.  P^ac  d  P.  110. 

2.  HmUmi  eorfut  to  charge  a  member  of 
last  parliament  in  execution ;  defendant  was 
mmanded.    DuUon  ▼.  Piii,  1  Barnes,  136. 

3.  Where  a  man  is  brought  by  habea$  cor' 
fUif  and  upon  the  return  it  appears  that  he 
was  imprisoned  illegally,  (thouffh  there  is  no 
cauM  of  priTiJege  for  him  in  the  court,)  yet 
be  shall  not  be  remanded  to  his  usual  impris- 
eoment.    BushelVs  case,  Vaugh.  156. 

4.  Though  the  return  be  filed,  ?et  the 
court  may  remand  the  prisoner  to  the  same 
prison,  and  not  to  the  marahalsea.  iinen.  1 
Vent.  336.  346. 

XVIL  Eftoct  of  dichakoe  op  one  of  skvs- 
MAL  nisoNsas. 

1.  If  two  are  in  execution  for  ajoint  debt, 
the  discharge  of  one  by  the  sheriff  is  not  the 
dieeharge  of  the  other.  BU^fiMt  case,  Prac 
Ca.K.R177.    Cro.  El.  478. 

2.  When  the  wife  is  taken  without  her 
husband,  and  discharged  on  common  bail,  a 
new  writ  must  go  against  both.  Carpenter 
▼.  Fsrf me,  Prac.  Ca.  K.  B.  178.  Com.  355. 

XVIII.    WhXII    a    niSOREE    DISCHAROED   MAY 
BE  TAEEN  AGAIN  IN  EXECUTION. 

1.  Defendant  discharged  by  the  lord*s  act 
cannot  be  retaken  on  execution,  or  new 
action.  RoberU  v.  Hammond^  1  Barnes,  271. 
2.  Defendant  discharged  for  plain- 
[*1083]tiff*s*  not  proceeding  to  judgment, 
may  be  aflerwaids  t&en  in  execu- 
tion. IVrigk  V.  JCerfceU,  Ca.  Prac.  C.  P. 
135, 196. 


3.  AHter,  if  discharged  for  want  of  plain- 
tiff's charging  him  in  execution.  Clarke  v. 
Venner^  Ca.  Prac.  C.  P.  136. 

4.  A  prisoner  {inter  alia)  on  a  cajtiae  vt2a- 
gaiwn^  discharged  on  stat.  lU  O.  1.,  cannot 
be  taken  again  on  new  eajnoi  tUhgatum, 
Hand  y.  Kelly,  1  Barnes,  278. 

5.  On  a  eupersedeae  after  judgment,  de- 
fendant  may  not  afterwards  be  taken  in  exe- 
cution;  the  defendant  was  discharged  with 
costs.    Kirke  v.  Burrotts,  1  Barnes,  274. 

[See  aUo  ante,  div.  XV.  p.  1081.] 

XIX.  PeOCEEDINGS  AGAINST  a  DEFENDANT  WHO 
HAS  SUEEENDEESD  UNDEE  TDE  LOEDS' 
ACT. 

A  defendant  surrendered  to  the  warden  of 
the  Fleet  on  the  fugitive  act,  cannot  be 
charged  with  a  declaration.  Baldwin  ?* 
O'Connell,  1  Barnes,  281. 

XX.  Peocebdings  against  a  peibonee  at  the 

EINO'S  suit.    ' 

A  prisoner  at  the  king's  suit,  brought  up 
by  habeae  corpus^  cannot  be  committed  to  the 
fleet  without  the  king's  consent.  Coate'i 
case,  2  Barnes,  301.  306. 

XXI.  Peocebdings  against  a  peibonee  on  a 

CEIMiqAI.  account. 

1.  A  prisoner  of  the  king  cannot  be 
charged  in  actions  by  private  parties  without 
leave  of  the  court.  Rex  v.  Jaekeony  1  Lev. 
125.    Beacon^e  case,  1  Lev.  146. 

2.  The  court  will  not  give  leave  to  charge 
a  prisoner  with  an  action,  who  has  a  pardon 
on  condition  of  transportation.  Faxworihy*t 
case,  2  Ld.  Raym.  848.  7  Mod.  153.  Salk. 
500.S.C.    iWUs.  127. 

3.  But  leave  was  given  to  serve  process  on 
a  prisoner  who  was  capitally  convicted,  and 
reprieved  for  transportation,  on  the  plaintiff 
undertaking  not  to  sue  execution  against  his 
person.  Coppin  v.  Ounner^  2  Ld.  Raym. 
1573.    Str.  873.    1  Barnard.  339. 

4.  A  priaoner  in  custody  for  a  eootempt 
cannot  be  charged  with  a  declaration  with- 
out leave  of  the  court.  AUgood  v.  Hovoard^ 
Ca.Prac.C.  P.27. 

5.  A  prisoner  committed  for  a  contempt 
cannot  be  charged  with  a  declaration ;  but  if 
he  accepts  the  declaration,  and  sufiers  the 
plaintiff  to  take  judgment,  he  waives  all  ad- 
vantages  of  the  irregularity.  Pepper  t.  Bate* 
den^  Ca.  Prac.  C.  P.  31. 

XXII.  When  a  peibonee  mat  be  DiBcnAEOEo 

ON  A  HABEAS  OOEPU8. 

1.  If  it  appear  on  the  return  to  a  habeas 
corpus  that  the  prisoner  was  committed 
under  a  sign  manual  by  the  command  of  the 
king,  he  shall  be  discharged.  Rex  v.  Broume^ 
2  Show.  484. 1  Bac  Abr.  378. 

2.  On  a  habeas  corpus  by  one  who  had 
been  a  prisoner  two  terms,  and  not  tried,  he 
must  be  discharged.  Rex  v.  Waller,  8  Mod.  5. 

3.  A  person  in  custody  on  a  ne  exeai  rtg- 
nam  improperly  issued,  may  be  dischargeid 
on  habeas  corpus,    ilnon.  7  Mod.  9. 
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4  IC  npcm  a  prisoner  being  brought  up  by 
a  babeaa  corpus,  it  appear  that  be  is  in  custo- 
dy under  an  illegal  judgment,  he  may  be  dis- 
charged.    Rex  v.  CoUyer,  Say.  44. 

5.  On  a  habeas  corpus  the  court  will  make 
no  order  as  to  the  party,  but  to  see  he  is  un- 
der no  illegal  restraint.  Rex  ▼.  ClarkBon, 
Stra.444. 

6.  On  a  habeas  corpus  to  free  the  body  of 
an  infant  from  the  custody  of  his  aunt,  the 
court  will  not  determine  the  right  of  ffuar- 
dianship,  but  will  merely  set  the  child  at 
liberty.  Rex  ▼.  Smith,  7  Mod.  235.  Stra. 
983.  S.  C. 

7.  A  feme  covert  brought  in  on  the  wgt, 
the  court  would  not  constrain  her  to  go  with 
her  husband  to  prison,  but  left  her  to  go 
where  she  pleased.  Rex  v.  Vtncr,  2  Lev. 
129. 

8.  The  court  ot  Conunon  Pleas  or  Exche- 
quer upon  habeas  corpus  may  discharge 
prisoners  imprisoned  by  other  courts,  upon 
the  insufficiency  of  the  return  only,  and  not 
for  privilege.    butheWt  case,  Vaugh.  154. 

9.  The  court  will  not  enter  into 
[  *1083  ]  the  validity*  of  a  bye-law  upon  the 
return  to  a  habeas  corpus,  except 
in  the  case  of  the  city  of  London.  Ballard  v. 
Jlennet,  6  Mod.  178.  n.  Cuddm  v.  Provott,  6 
Mod.  123. 

10.  If  no  sufficient  cause  of  commitment 
be  returned  in  the  babe  us  corpus,  the  prison- 
er shall  be  discharged  by  bail,  &c.  Bark- 
hanCB  case,  and  hawiOffCB  case,  Cro.  Car. 
507.652. 

11.  If  a  commitment  in  execution  by  a 
court  of  oyer  and  terminer  be  wrong  in  form 
only,  the  defendant  cannot  be  discharged  on 
habeas  corpus,  but  is  put  to  his  writ  of  er- 
ror.   BetheWt  case,  Salk.  348. 

12.  A  prb^ner  on  a  capias  utiagatum  was 
discharged  on  a  plaintiff's  death.  Wagttaff 
▼.  jDotry,  1  Barnes,  258. 

XXIII.  When  and  how  a  pribonbe  mat  bb 

ADMITTED  TO  BAIL. 

1.  A  prisoner  in  execution  may  be  bailed 
upon  a  habeas  [eorpiu,  while  the  return  is 
under  consideration.  Rex  v.  Dairton,  1  Ld. 
Raym.  603.  Rex  v.  BetkeU,  5  Mod.  23. 
Fort.  242. 

2.  The  King^s  Bench  may  bail  if  they 
please  in  all  cases,  but  the  Common  Bench 
must  remand,  if  the  cause  of  the  imprison- 
ment returned  is  just.  BusheWs  case,  Vaugh. 
157. 

3.  A  defendant  removed  by  habeas  corpus 
from  an  inferior  court  shall  put  in  common 
or  special  bail  in  the  court  above,  according 
as  he  would  have  been  obliged  to  do  in  the 
court  below.  RiehardswCs  case,  2  Show. 
182. 

4.  Bail  on  a  haheas  corpus  to  an  inferior 
court,  are  only  liable  to  the  actions  that  are 
returned.   2  Show.  182.  S.  C. 

[See  also  ante,  tit.  Bail,  diy.  (B).  p.  182.] 


XXIV.  WBB!ff   THE    BBirBFiT    OF    TBS   BULB 
WILL  BB  ALLOWED  TO  A  PBISOllEa. 

1.  The  rules  may  be  allowed  to  a  prisoner 
on  an  exeommunieato  capiendo.  Rex  t. 
Buekland,  Stra.  413. 

2.  One  committed  for  a  contempt  cannot 
have  the  benefit  of  the  rules,  nor  one  in  exe- 
cution for  a  misdemeanor.  Jones*s  caae, 
Stra.  817.    Stra.  84a  1122. 

3.  A  prisoner  must  sign  the  petition  for  a 
day  rule  before  he  goes  at  large.  Anmu 
Stra.  503. 
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I.  In  bespect  of  pebsons  ; — 

(a)  Bishop,  p.  1084 

(b)  Clerk  in  court,  p.  1084. 

(c)  King*s  seroants  and  household,  p. 

1084. 

(d)  ReeeiveT'general,  p.  1084. 

(e)  Treasurer  of  records,  p.  1084. 

(f)  Persons  attending  courts  of  juoHee^ 

p.  1084. 
II.  In  bespect  of  place; — 

(a)  Exchequer,  p.  1084. 

(b)  King's  palace,  p.  1084. 

III.  In  bespect  of  enjoyment  of  some  im- 

MONITT,  OB  EXEMPTION  FBOM  UA- 
BILITT  ;  AS  FBOM  SBBVINO  AN  OF- 
FICE, dLC,  p.  1084. 

IV.  In  bespect  of  pboceedinos  bt  and 

AOAINST  PARTICULAB  FEBaONS  ; 

(a)  Process,  p.  1085. 

(b)  Venue,  p.  1085. 

V.  In  what  actions  it  n  allowed,  p. 

1085. 
VI.  How  the  claim  of  pbivilegb  soovld 

BE  MADE  ; — 

(a)  When  it  must  be  in  person,  p.  10B5» 

(b)  When  by  writ  of  privilege,  p.  1085. 

(c)  When  it  will  be  allowed  on  motion, 
p.  1085. 

VII.  When  and  how  a  defendant  is  fbx- 

TENTED    FBOM    INSISTING     ON    HD 

pbivilegb,  p.  1085. 
VIII.  When  and  bow  fobfeitbd  ob  waivkd, 
p.  1085. 
IX.  Of  pleading  pbivilegb  ; — 

(a)  When  it  must  be  pleaded,  p.  1086. 

(b)  When  it  will  be  taken  notice  of 
without  pleading,  pb  1086. 

(c)  By -whom  it  may  be  pleaded,  p. 

1086. 

(d)  At  what  time,  p.  1086. 

(e)*  fVhen  an  afidaoil  u  [  *1084  ] 

necessary,  p.  1086. 
(f)  Form  o/tAe  plea,  p.  1086. 
X.  Kbpucation,  p.  1087. 


I.  In  bbspbct  of  pebsons  ; — 
(a)  Bishop. 
A  capias  does  not  lie  against  a  bishop. 
3  Dy.  315.  pi.  99. 

(b)  Clerk  in  court. 
If  the  clerk  of  a  courb  e  elected  into  any 
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offioe  which  reqnirM  his  penonal  and  eon- 
slaot  attendance,  aa  churchwarden  or  the 
like,  he  shall  have  his  privilege ;  otherwise 
not,  as  for  watching  and  warding  and  the 
lihe.    March.  30.  pi.  65. 

(c)  King*»  ienawtt  and  hougehoid, 

1.  The  king*8  aerranta  are  privileged  from 
arresta,  for  the  king  shall  not  be  deprived  of 
them  without  leave.  £ti%rcio*s  case,  T. 
iUym.  152. 

2.  But  they  may  be  outlawed.    Id.  ibid. 

3.  No  privilege  by  writ  out  of  the  Exche- 
quer will  be  allowed  for  any  of  the  king^s 
booaehold.    Seekford^s  case,  3  Leon.  223. 

(d;  Receioer-generaL 
A  writ  of  privilege  out  of  the  Exchequer 
waa  not  allowed  to  the  receiver-general  of 
the  revenuea  of  the  crown,  sued  in  C.  B.    3 
Dy.  328.  pi.  9. 

(e)  Treaturer  of  records. 
Privilege  was  denied  to  the  treasurer  of 
the  records  of  the  King's  Bench.    Rtx  ▼. 
Fayae,  4  LeoA  81. 

(f)  Parmms  attending  courts  of  juatiee, 

1.  A  party  attending  the  trial  of  his  cause 
ought  not  to  be  served  with  procesa  Cole 
V.  Oatkins,  Andr.  275. 

2.  A  defendant  attending  the  trial  at  msi 
friuM  ia  privileged.  HoUiday  v.  PtOs,  Stra. 
986. 

3.  AU  persons  having  relation  to  a  suit 
which  calls  for  their  attendance  are  privi- 
leged.   Anen»  Salk.  544. 

4.  Where  a  man  has  privilege  of  court, 
and  with  his  wife  coming  thither  to  defend 
a  anil  against  him,  both  shall  have  privilege 
from  arreeta.    3  Dy.  377.  pi.  30. 

5w  A  person  who  is  privileged  by  reason 
of  an  action  depending  in  the  Common 
Beodi,  ia  privileged  for  the  goods  of  stran- 
gsts  in  hia  hands,  so  that  thev  cannot  be  at- 
tached. Edwards  and  TedhurieU  case,  1 
Leon.  189. 

6.  On  a  Tolnntary  coming  in  to  confess 
an  indictment,  &c.  no  privilege  eundo  et  re* 
demmda.    Awm.  Salk.  544. 

IL  III  acBncT  OF  plage; — 
(a)  Exchequer, 

1.  There  are  four  cauaes  of  privilege  of 
the  Exchequer;  viz.  1st,  informer  for  the 
kin^;  2nd,  accountant  ta  the  king;  3rd, 
debtor  to  the  king ;  4th,  officer  or  attendant 
on  the  court.    Anon,  Salk.  546. 

Sl  The  conunissioners  of  the  treasury 
havo  the  privilege  of  being  sued  only  in  the 
Exchequer.  Leanpen  v.  Sir  Edward  Deer- 
ing^  2  Show.  299. 

(b)  King's  palace. 

Privilege  of  a  palace  where  the  king  is 
always  absent  will  not  be  allowed.  Elder- 
tms*a  eaae,  3  Salk.  92.  284. 

III.  Ilf  axmCT  OF  XNJOYMXNT  OF  SOMI IHMU- 
lOTT,  Oa  XXaMPTION  FROM  LIABIUTY  ;  AS 
FKOH  asaVINO  AN  OFFICX,  &C. 

1.  A  clergyman  ia  exempted  from  aerving 
aa  collector  and  exponditor  under  the  statute 


of  sewers.  ChamhersU  caae,  Andr.  353.  1 
Mod.  282.  Case  of  the  Vicars  of  Dartford^ 
Stra.  1107.    Archdeacon  of  Rochester's  case, 

1  Lev.  303. 

2.  A  writ  of  privilege  was]  refused  to  a 
justice  of  the  peace  for  discharging  him  from 
the  office  of  constable.  DeUffnotCe  case, 
Stra.  698. 

3.  A  physician  is  not  privileged  from  be- 
ing chosen  constable,  except  in  London.  1 
Mod.  22. 

4.  A  captain  of  the  king's  guards  not  ex- 
empted from  serving  as  reeve  of  a  manor. 
S&  Walter  Faux's  case,  1  Lev.  233. 

5.  But  an  attorney  (though  a  copyholder) 
is  so  privileged,  though  the  office  is  by  cus- 
tom, and  he  might  execute  it  by  deputy. 
Stone^s  caae,  1  Lev.  265. 

6.  No  person  can  claim  an  ex- 
emption from^  serving  as  jurors  [  *1085  ] 
in  B.  R.,  or  In  any  case  where 

the  king  ia  party,  without  exprsss  words  in 
a  charter.  Rex  v.  CUy  of  Canterbury,  T. 
Raym.  113, 114. 

IV.  In  rxspbct  of  paocxxniNoa  bt   and 

AGAINST  particular  PEKaONS; — 

(a)  Process. 

1.  The  privilege  of  the  prothonotariea 
and  Serjeants  and  their  clerks,  is  to  be  sued 
in  C.  B.  by  original  writ ;  but  not  by  bill. 
Baker  v.  Swindon,  1  Ld.  Raym.  399.  Salk. 
544.  n.  (a). 

2.  Attornies  of  G.  P.  have  privilege  to  be 
sued  in  their  own  court  by  bill.  Brotpn't 
case,  Salk.  544.  1  Ld.  Raym.  399. 

3.  In  the  Exchequer,  where  the  plaintiff 
is  privileged,  the  suit  is  by  quo  nanue;  where 
defendant,  it  ia  by  bill,    ilnen.  Salk.  546. 

(b)  renue. 

1.  The  king  may  choose  his  county.   Rex 

V.  Weblf,  Prac.  Ca.  K.  B.  189. 

2.  A  barrister  has  the  privilege  of  laying 
any  transitory  action  in  Middlesex.  tVm, 
Thompson  v.  iStr  fF,  Scrogge,  2  Show.  177. 

2  Ld.  Raym.  1556.  S.  P.  Bacon  v.  Ramsy, 
Prac.  Ca.  K.  B.  187, 188. 190. 

3.  Though  he  has  retired  from  practice. 
Row  V.  Russell,  2  Show.  242. 

4  A  master  in  Chancery  haa  the  aame 
privilege.  Burrough  v.  Willis,  2Ld.  Raym. 
1556. 

5.  The  marshal  has  the  privilege  of  hav- 
ing an  action  of  escape  tried  in  Middlesex. 
Crook  V.  MoaedaU,  Prac.  Ca.  K.  B.  188. 
V.  In  what  actions  it   is  allowxd. 

Privilege  is  not  allowable  in  actions  qiii 
tarn.  Hirdham  v.  Whaley,  1  Ld«  Raym.  27. 
Prac.  Ca.  K.  B.  34.  Sed  vide  12  Mod.  74. 

VI.  How  THX  CLAIM    OF    PaiVH^OE    SHOULD 

BE  made; — 
(a)  When  it  must  be  in  person* 

1.  A  claim  of  privilege  ought  to  be  in 
person  or  by  warrant  of  attorney.  Parker  v. 
Edwards,  1  Show.  352. 

2.  Jurora  that  will  have  privilege  upon  a 
charter  of  exemption,  ought  to  claim  it  in 
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proper  person.   IU»  ▼.  City  of  C^nterbury^,  \ 

T.  Raym.  113, 114.  | 

(b)  fVhen  by  writ  ff  privilege. 

1.  A  clerk  in  Cnancery  cannot  have  hit 
privileg^e  in  K.  B.  without  writ.    Mo.  753. 

3.  Bat  if  a  man  be  arrested  in  the  face  of 
the  court,  tjie  court  has  power  to  discbarge 
him,  though  not  otherwise.  Clerk  7,  Moli" 
neuxt  T.  FUym.  101.  ' 

3.  A  writ  of  privilege  does  not  lie  to  the 
commissioners  of  the  court  of  conscience. 
Silk  V.  RenneU,  Prac.  Ca.  K.  B,  37.  3  Burr. 
1583.  S.  C. 

(c)  When  it  will  be  allowed  on  motion, 

1.  Privilege  of  a  foreign  minister's  ser- 
rant  will  be  allowed  upon  motion.  Evafu 
v.  HUk$,  2Ld.  Raym.  1524. 

2.  Upon  an  application  under  stat.  7  Ann. 
c.  12.  to  be  discharged  from  custody,  the  de- 
fendant being  a  domestic  servant  of  an  am- 
bassador, the  affidavit  must  specify  the 
service.   Holtnea  v.  Gordon^  C.  T.  Hardw.  3. 

VII.   WhKN  and   how  a    DEFKNDAIfT   18  PHX^ 
▼XNTED  FROM   INSISTING  ON  HIS  PKIVIUEaS. 

1.  When  privileged  persons  are  sued 
jointly  with  unprivileged  persona,  the  privi- 
lege of  the  former  is  never  allowed.  Prac 
Ca.  K.  B.  190.    Comb.  6. 

2.  So  where  a  wife  execntriz  was  sued 
with  the  husband  in  C.  B.  though  he  waa 
clerk  of  the  crown  in  Chancery,  his  privi- 
lege was  disallowed.  Poiole's  case,  3  Dy. 
377.  pL  30. 

3.  A  general  privilege  aa  debtor  will  not 
hold  against  a  special  privilege  in  another 
court ;  but  a  special  privilege  as  accountant 
will.    Cartereti  ▼.  Matoam,  Hard.  316. 

VIII.   When  and  bow  lORRitSD  oft 

WAIVED. 

1.  A  clerk  in  Chancery  by  suing  out  a  ge- 
neral oupertedeoi  to  an  exigent  forfeits  his 
privilege.    1  Dy.  33.  pi.  18. 

2.  ft  cannot  be  waived  bnt  by  an  act  in 
a  court  of  record.  Ogle  r.  Noreliffe^  2  Ld. 
Raym.  869. 

3.  If  a  man  waives  his  privilege  at  the 

aait  of  one  plaintiff,  he  waives 

[  *1086  }  it  as  to  others.    Jones  v^  Bodee* 

fior,  1  Ld.  Raym.  136. 

IX.  Of  plbadino  pmvilbqi  ; — 

(a^  When  it  must  be  pleaded, 

1.  To  DC  exempted  from  juries  is  to  be 
pleaded  by  the  party  himself,  and  not  re- 
turned by  the  sheriff.  Rex  ▼.  City  of  Can- 
terbury^  1  Lev.  159. 

2.  An  attorney  of  C.  B.  sued  by  bill  in  K. 
B.  roust  plead  privilege  in  B.  R.  and  cannot 
be  discharged  on  common  bail  by  motion. 
Mayor  of  Batingstdke  ▼.  Bonnsr^  Stra.  864. 
Salk.544. 

3.  Privilege  of  the  prothonotary*s  clerks 
must  be  pleaded  with  an  affidavit.  Windmill 
V.  Cuttings  1  Stra.  191. 

(b)  When  it  will  be  taken  notice  of  without 


1.   Privilege  of  the  Exchequer  need  not 


be  pleaded,  for  it  shall  be  allowed  on  pro- 
ducing the  red-book  of  the  Exchequer  by  a 
baron  of  the  Exchequer.  Wentworth  ▼.  fil^uii, 
Lutw.  [20.]  46.  yide  2  Ld.  Raym.  869. 

2.  The  court  will  take  notice  of  the  pri- 
vilege of  the  Common  Pleas,  though  it  be  ill 
pleaded ;  qumre^  of  the  Exchequer.  Ogle  ▼. 
JS'oreliffe,  2  Ld.  Raym.  869. 

3.  A  filazer  of  B.  R.  arrested  per  breve  was 
discharged  on  common  bail  withont  plead- 
ing, for  he  ought  to  be  sued  by  bill.  BrownU 
caae,  Salk.  544. 

(c)  By  ithom  it  may  be  pleaded, 

1.  An  attorney  or  other  person  in  actual 
custody  cannot  plead  privilege.  Alderman 
V.  Cutting,  1 1  Mod.  293.,  and  ^non.  ib.  302. 
Duneomb  ▼.  Church,  12  Mod.  102. 

2.  But  otherwise,  if  only  in  the  nominal 
custody  of  the  marshal,  though  stated  to  be 
so  in  the  declaration,  or  if  he  be  wrongfully 
in  custody,  dec.  Jones  r.  Bodeenor,  1  Ld. 
Raym.  135.  Salk.  1.  5  Mod.  310.  Duneomb 
V.  Church,  ib.  93.  WUbmham  v.  Lownds,  12 
Mod.  535.    Sed  vide  12  Mod.  102. 

(d)  At  what  time, 

1.  Privilege  may  be  pleaded  after  bail  pnt 
in,  but  not  dlter  a  general  or  special  impar- 
lance. Dashwood  v.  Folks,  3  Lev.  343.  Jenkes 
V.  l4fon,  2  Show.  145.  Duneomb  v.  Church, 
1  Ld.  Raym.  93.  3  Salk.  271.  2Ld.  Raym. 
1208. 

2.  It  cannot  be  claimed  after  plea  pleaded. 
Mo.  34. 

3.  After  an  arrest  in  K.  B.,  defendant  pro- 
cured himself  to  be  made  attorney  of  C.  P., 
and  prayed  his  privilege,  and  it  was  held  that 
privileffe  accrued  petMente  Hte  could  not  be 
allowed.  Oolsborough  v.  Perrymasi^  2  Ro. 
432. 

4  Conusance  will  not  be  allowed  after 
imparlance.  Parker  v.  Edwards^  1  Show. 
352. 

(e)  When  an  iMdavit  is  necessary. 

If  an  attorney  of  the  court  of  Common 
Pleas  be  sued  in  the  King^s  Bench  and 
plead  his  privilege,  ho  shall  npt  be  sworn  to 
his  plea,  nor  need  the  writ  of  privilege  be 
set  out.    ^non,  6  Mod.  114. 

(f)  Form  of  the  plea, 

1.  Privilege  is  well  pleaded  ia  the  nega. 
tive,  and  venit  et  didt,  or  dieit  only,  ia  a  good 
defence ;  full  defence  is  not  necessary.  Kirk- 
ham  V.  Whaley,  12  Mod.  74.  Salk.  543, 544. 
3  Salk.  371. 

2.  In  a  plea  of  privilege  it  was  pretdieit. 
def,  dieit.  without  saying  venit  et  dieit,  or 
makinff  any  defence ;  and,  as  to  the  omit- 
sion  ot  venit,  it  was  held  good,  the  defendant 
being  in  eustodia  nutreschaUi,  and  being  be- 
fore another  day  of  continuance ;  but  if  at 
another  day  of  continuance  after  the  day  of 
appearance,  then  it  must  have  been  venit  et 
dieit ;  and  as  to  the  defence,  that  waa  held 
needless.    Stevens  v.  Squire,  Skin.  582. 

3.  There  are  two  ways  of  pleading*  pri- 
vilege; Ist,  with  a  profert  of  the  writ;  and 
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My^  w  a  matter  of  fact.    Pkip§  t.  Jaekaon^ 
6  Mod.  303. 

4.  Where  privileffo  it  pleaded,  and  it  does 
not  appear  by  inroImeDt,  there  ought  to  be 
a  profert  of  the  writ  of  pririle|re.  Kemp- 
fidd  ▼•  Moort^  Andr.  46. 

5.  A  plea  of  privilege  as  attorney  of  C.  B. 
need  not  show  the  writ  under  seal,  nor  a 
Teaae,  nor  where  C  B.  sits,  nor  aver  it  to  be 
by  record.  Scawen  v.  Oarret^  Salk.  545.  2 
Ld.  Raym.  1173.  S.  C. 

6.*  Where  the  privilege  of  the 
[  *1087  ]  Common  Pleas  was  laid  with  a 
double  negative,  which  was  a  de- 
nial of  the  privilege,  the  plea  was  overruled. 
DiUtm  V.  Harpur^  S  Ld.  Raym.  898. 

7.  In  an  action  upon  the  case  for  an  escape, 
the  defendant  pleads  the  privilege  of  eundo 
d  redetmdQ  from  an  inferior  court  against  a 
procees  in  teneo,  and  seemed  to  the  court  an 
iU  plea.    Clerk  v.  Jtfo/tneiur,  T.  Raym.  100. 

8l  Privilege  of  the  Exchequer  pleaded  that 
"  BBwej,  Sfc  (omitting  et  quiHbet)  ought  not 
to  be  said  elsewhere  than  in  the  Exchequer,'* 
■  good  enough.  Semb.  Banington*9  case. 
Hard.  164. 

9.  Where  defendant  pleads  that  the  barons 
ef  the  Exchequer,  and  sitting  clerks,  and 
other  officers  attending  there,  are  entitled  to 
privilege  so  long  as  it  if  open,  and  that  he  is 
a  nde  or  sitting  clerk  to  J  T,  as  remem- 
branoer  of  the  Exchequer,  in  the  division  of 
LfOrd  M.,  this  plea  is  bad,  because  turn  eon- 
tial  that  he  is  one  of  the  officers  entitled,  &c.« 
and  also  because  the  privilege  extends  dur- 
ing attendance  only.  Kemnfieid  v.  Moore^ 
Andr.  45. 

IOl  In  case  of  an  exempt  jurisdiction 
pleaded,  the  plea  most  show  that  it  has  juris- 
diction  of  tho  matter,  and  that  the  cause 
arises  within  it.  Duneamb  v.  Churchy  12  Mod. 
102. 

X.  RXPUCATIOlf. 

1.  Where  defendant  pleads  his  privilege  as 
a  side  clerk  in  the  Exchequer,  it  is  a  good 
replication  that  there  is  no  record.  Kemp' 
fidA  V.  M.9urty  Andr.  45. 

2.  A  person  privileged  by  record  pleading 
it,  and  producing  his  writ  of  privilege,  it 
cannot  be  traversed  or  denied ;  but  if  one 
plead  privilege  as  clerk  or  servant  to  another 
person  privileged,  or  if  an  attorney  plead  his 
privilege  without  writ,  this  may  be  traversed 
and  tried  per  paiM.  Skin.  621.  582.  I  Ld. 
Raym.  337.  A-nmu  12  Mod.  181.  V^n  v. 
HoTTvur,  Salk.  545. 

3b  Waiver  of  privilege  must  be  replied, 
and  relied  upon  as  an  estoppel.  Jonu  v. 
JMeener,  1  Ld.  Raym.  136. 

PRIVITY. 

1.  There  are  three  manner  of  privities, 
CIS.  privity  in  blood,  in  estate,  and  in  law. 
irUttii^Aam*t  case,  8  Co.  42  b. 

2.  If  lessee  for  years  assign,  &c  there  is 


no  privity  of  estate  between  him  and  the  as- 
signee, but  only  of  contract.  Buckley  v. 
PerA,  Salk.  317.    Uolt,  74. 

3.  Where  a  new  estate  is  gained,  the  pri- 
vity of  the  old  estate  is  lost  Dixon  v.  Ar- 
rtion,  Vangh.  43. 

4.  Privity  of  contract  is  not  gone  either 
by  an  assignment  of  the  term,  or  by  the  death 
of  the  lessor ;  neither  is  it  transferred  to  the 
assignee  by  the  statute  of  32  Hen.  8.  c.  34 ; 
for  that  statute  only  annexes  such  covenants 
which  concern  the  land  with  the  reversion. 
Barker  v.  Darner,  3  Mod.  337. 

5.  Privity  of  estate  may  be  transferred  by 
an  assignment  of  a  term  for  years,  frc. 
Pitcher  v.  Tovcy,  4  Mod.  72. 

6.  Privity  continues  if  the  lessee  grants 
but  part  of  the  land.  Broom  v.  Hore^  Cro. 
Elii.  633. 

7.  Privity  of  contract  remains  between  tho 
lessor  and  the  executor  of  the  lessee,  not- 
withstanding such  executor  has  assigned  his 
term.    Pitcher  v.  Totey,  4  Mod.  73.  ' 

8.  An  action  lies  against  an  administratrix 
of  a  term  for  rent  incurred  after  the  assign- 
ment of  the  lease,  for  the  privity  of  con- 
tract of  the  intestate  is  not  determined  by 
his  death,  and  administratrix  shall  be  charged 
with  his  contracts  as  long  as  she  has  assets. 
Coghill  V.  Freelove,  3  Mod.  326. 

9.  A  privity  is  necessary  by  the  common 
law  to  distrain  and  avow  between  the  dis- 
trainer and  distrained ;  such  privity  is  cre- 
ated by  attornment.  Dixon  v.  Harrieon^ 
Vaugh.  39. 

10.  Privies  inheritable  as  general  heir  shall 
take  the  benefit  of  infancy.  Whitiingham^B 
case,  8  Co.  42  b. 

11.  Privies  in  estate  (unless  in  some  spe. 
cial  cases)  shall  not  take  advantage  of  in. 
fancy.    S.  C.  8  Co.  43  a. 

12.  Nor  privies  in  law,  as  lord  by  escheat, 
&c.    S.C.  8Co.44a. 

PRIVY  SEAL.*        [  ♦loss  ) 

1.  The  privy  s«al  is  not  sufficient  for  the 
disposal  of  an  inheritance  or  chattels  real, 
but  it  is  for  chattels  personal ;  nor  the  king's 
signet  for  money.    Mo.  476. 

2.  All  persons  must  take  notice  of  tho 
king's  privy  seal.  JE.  /.  Co,  v.  Sandys,  Skin. 
225.       V 

PROBATE. 

[See  poti,  tit.  Will.] 

PROCEDENDO. 

I.  When  a  procedendo  will  be  granted, 

p.  1088. 
II.  Relative  to  TigE  motion  for  rr,  p.  1088. 


T.  When  a  procedendo  will  be  granted. 
1.  If  a  eertiorari  has  been  issued  improvi- 
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denUj,  the  court  will  grant  a  proeedenda  6 
Mod.  17. 

2.  Procedendo  granted  on  irragulariir  in 
suing  out  the  etrtwrari.  Reg.  t.  H^iU, 
Holt,  133. 

3.  A  procedendo  shall  be  awarded  to  ena- 
ble parties  to  appeal.  Peai't  case,  6  Mod.  229. 

4.  If  the  cause  suggested  to  obtain  a  eer- 
tiorari  appear  to  be  false,  a  procedendo  shall 
go,  although  the  return  be  filed,  ^non.  1 
Salk.  144.    6  Mod.  43  n.  (c.) 

5.  If  an  order  on  which  appeal  lies  be  re- 
moved by  eertiwari  before  appeal,  it  ought 
not  to  be  filed  until  the  court  is  informed  of 
the  matter,  and  then  they  will  grant  a  pro- 
cedendo, notwithstanding  the  eertioraTu 
Arum.  6  Mod.  40. 

6.  If  special  bail  be  required  below,  it  shall 
be  so  aboye,  else  procedendo  goes.  Crotte  y. 
Smithy  12  Mod.  646. 

7.  This  writ  was  awarded  where  the  re- 
turn of  kabeoM  corpui  ewn  eau»a  was  at  too 
long  a  day.    Anon,  Fort.  268. 

8.  So  where  the  plaintiff  removed  the 
cause  by  kaheoB  eorpu»  after  notice  of  trial. 
Anon,  Fort.  344. 

9.  If  one  defendant  in  a  joint  action  in  an 
inferior  court  brines  a  habeas  cerpur,  there 
shall  be  a  procedendo.  Fry  v.  Carey ^  Stra.  527. 

10.  A  procedendo  may  be  granted  to  the 
mayor^s  court  of  London,  after  the  return  to 
a  Aofteos  corpus  has  been  filled  in  the  superior 
court.    FoEakerly  v.  Baldo,  6  Mod.  17. 

11.  A  writ  of  procedendo  was  awarded  in 
a  case  wherein  the  defendant  had  pleaded 
priyilege,  although  the  court  refused  to 
award  a  writ  of  tupereedeat  to  the  plea  of 
priyilege.    Harrison  T.  Alexander^  Say.  156. 

12.  The  record  in  a  qiuare  impedit^  after 
the  suit  was  stayed  by  aid  prayer,  was  re- 
rooyed  into  Chancery ;  upon  the  plaintiff's 
moving  for  a  procedendo,  it  appeared,  that 
a  gift  in  tail  of  the  advowson  had  been 
made  to  his  ancestor,  as  also  that  a  verdict 
had  been  had  12  H.  8.  and  a  presentation, 
&c. ;  but  as  it  also  appeared  that  the  defend- 
ant and  those  from  whom  he  claimed  time 
out  of  mind  had  had  the  possession  of  the 
parsonage  as  impropriate  (saving  interrup- 
tion for  a  small  time,}  the  court  refused  a 
procedendo.  St.  John  v.  Dean  of  Oloucester, 
12  Co.  3. 

II.    RSLATIVB  TO  TBE  MOTION  fOK  IT. 

1.  A  procedendo  cannot  be  moved  for 
while  the  return  of  a  eertiorairi  continues  on 
the  file,  ilex  V.  Itfti^M,  4  Burr.  2459.  6  Mod. 
43.  n.  (e.) 

2.  But  the  writ  must  be  firet  superseded 
quia  improoide  emanavil.  and  the  return  taken 
off  the  file.  Rex  v.  Wakfifidd,  1  Burr.  488. 
6  Mod.  43.  n.  {e.) 

PROCESS. 

I.  RESnCTINO  OKIOINAL  AND  JUDICIAL  WHm, 

p.  1089. 


IL  Or  TBI  NATiniK  or  pakticolab  wun,  p. 

1089. 
III.  Or  THE  NBCBssrrv  or  nuMjKas,  and  timk 

roa  m  issuing,  p.  1089. 
IV.»   When  one  waiT  is  sum* 

CIBNT,  oa  WHEN  skvekal  [    *1089  ] 

WaiTS    AEB    NBCBBSAEY, 

p.  1089. 
V.  Into  what  places  warrs  hat  eb  ibsubd, 
p.  1090. 

VI.  Respecting  the  roEM  op  peogebs; — 

(a)  Relatioe  to  the  names  of  the  parties,  p. 

1090. 

(b)  Of  the  statement  of  the  right  in  which 

the  party  nies,  p.  1090. 

(c)  Of  the  attomey^s  and  qficer^s  fuimef » 

p.  1090. 

(d)  TVste,  p.  1090. 

(e)  What  time  ehould  intervene  between 

the  teste  and  return^  p.  1090. 

(f)  Jioticeat  the  foot,  p.  1091. 

(g)  Direeiiony  p.  1091. 

(h)  Endorsement  on  the  back,  p.  1091. 
(i)  Relative  to  blanks  in  a  tori/,  p.  1091. 

VII.  Relative  to  the  continuance  op  peg- 

CESS,  p.  1091. 
VIII.  Op  testatum  warrs,  1091. 
IX.  Relative  to  the  bzbcution  or  warra, 

p.  1091. 
X.  IUlative  to  the  aiEviCB  or  peocbm, 

p.  1092. 
XI.  Relative  to  the  alteeation  oe  pill- 
ing UP  or  A  WEIT,  p.  1092. 
Xn.  Relative  TO  THE  amending  op  a  WErr, 
p.  1093. 

XIII.   How    PAE    THE    DBCLAEAT10N    aHOULD 
COEEESFOND  WPTH  THE  WEIT,  p.  1093. 

XIV.  Relative  TO  THE  ABATEMENT  or  WEPTB, 

p.  109a 

XV.  Op  void  weitb,  p.  1093. 
XVL  Op  auASBiNG  a  weit,  p.  1093. 

XVII.  When  and  how  paults  in  peocbmb 

AEB  AIDED,  p.  1093. 

XVIII.  When  not,  p.  1093. 

XIX.  G)NSEaUENCB  OP  PE0CB8S  BEING  BBBO- 
NEOUS,  p.  1093. 

XX.  Op  justipication  undee  peocbss,  p« 

1094. 
XXI.  Repucations,  p.  1094. 
XXII.  Relative  to  the  pleading  a  wBrr, 
p.  1094. 

XXIII.  Op  avbeeing  against  a  wept,  p.  1094. 

XXIV.  Relative  to  the  peoop  op  peocesb,  p. 

1094. 


I.  Rbspxoting  oeiginal  and  judicial  weits. 
The  register  is  the  guide  for  original 
writs ;  but  judicial  writs  may  be  framed  ac- 
cording to  the  direction  and  discretion  of 
the  court.  Xiord  Movmsonv.  Bourn,  Cro»  Cra. 
627. 
II.   Op  the  natueb  or  paeticulae  WErrs. 

1.  The  original  writ  in  ejectment  is  aa 
attachment,  or  pone  per  vadios  et  oahoo  pie^ 
gioi,  and  not  a  summons.  Redman  v.Edoiphf 
1 1  Saund.  317. 
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%,  A  fmt  diueisin  is  an  originml  writ,  and 
tmuH  be  saed  oat  of  Chancery;  and  the 
sbeiiffmoft  sit  as  judge  in  person,  and  not 
bj  his  onder  sheriff.     3  Dj,  292.  n.  (a). 

Iir.    Or  THE  RSOttSITY  OF  raOCISS,  AND  TIMK 
fOK  ITS  IBRTIIfO. 

1.  Where  the  declaration  is  the  first  step 
in  the  action,  it  is  erroneous.  Johnaon  ▼. 
^iKAajmlOMod.211. 

2.  It  is  usual  for  a  plaintiff  to  take  out 
his  original  after  judgment  entered.  Anon* 
2  Vent  154. 

3.  A  UUiitU  may  be  sued  out  before  the 
cause  of  action.    JRrk  v.  Perry,  8  Mod.  343. 

4.  After  the  want  of  a  bill  being  filed  in  a 
certain  term  has  been  certified  by  the  chief 
jnetiee  to  the  hoose  of  lords,  a  new  bill  can- 
not be  filed  in  that  caose  of  any  other  term. 
Mntm  T.  Budgelij  8  Mod.  366. 

IV,  Whbh  one  wmrr  is  surriciDiT,  on  when 
sBVBaAL  warrs  aeb  neccssaet. 

1.  In  real  actions  which  are  founded  upon 

title,  the  demandant,  where  there 
[  *1000  ]  are*  several  tenures,  is  driven  to 

seTeral  writs.  Buehnere^s  case, 
8Co.86b. 

2.  Unless  where  the  foundation  of  the 
several  estates  u  one,  and  at  one  time,  and 
as  out  of  one  root.    S.  C.  lU.  87  a. 

3.  In  actions  real  which  are  founded  upon 
a  tort  or  deforcement,  and  do  not  com  pre* 
heod  any  title  in  them,  the  demandant  may 
in  one  writ  demand  divers  lands  and  tene- 
meota  which  come  to  him  by  several  titles. 
Id.  ibid. 

4.  A  writ  against  four  shall  be  intended 
joint  till  they  are  several  by  the  declaration. 
Bmrtmi  7.  BariUU,  Holt,  367. 

5.  The  court  will  not  oblige  consolidating 
of  dedarationa.  Jfynei  ▼.  Bridge,  Stra.  1178. 
Smiih  ▼.  Crabb,  Stra.  1149.  Barnes,  121. 
8ed  vide,  Ca.  Prac.  C.  P.  119. 

V.     I  mo  WHAT  FI^ACES  WRITS  MAT  BE  ISSUED. 

1.  The  king's  writs  do  not  run  to  Ber- 
wick, for  it  IS  not  within  any  county  in 
England.  Mayor  of  Berwick^t  case,  2  Show. 
365.     2  Burr.  836. 

2.  Bfesne  or  final  process  will  run  into 
Wales.  2  fi^aund.  194.  Irish  v.  HUl,  Prac. 
Ca.  K.  B.  183.    8ed  vide  Vaogh.  396,  397. 

VI.   Restectino  the  roEM  or  peoccss  ; — 
(a)  Rdativt  to  the  names  of  the  parties. 

1.  Oorporste  names  need  not  be  tdrictly 
pursued  in  them.    Gtlb.  250. 

2.  An  addition  need  not  be  inserted  in  an 
altos  or  pluriee  when  no  addition  is  required 
in  the  original  writ.  Lord  Banhury  v.  Wood, 
6  Mod.  84. 

3.  Proceedings  were  set  aside  because 
plaintiff's  name  not  in  the  writ.  Thompson 
▼.  Browne^  Prac.  Ca.  K.  B.  186.    Andr.  16. 

(b)  Of  the  statement  of  the  right  in  wkuh  the 

party  sues. 
I.  It  need  not  be  inserted  in  a  bill  of 
Vat.  II.  26 


Middlesex  in  what  right  the  party  sues. 
Weavers'  Co,  q.  t.  ▼.  Forest,  Prac  Ca.  K.  B. 
184.    2  Stra.  1233. 

2.  But  if  an  assignee  of  a  reversion  on  a 
hease  brings  debt  for  rent,  he  ought  to  be 
named  assignee  in  the  writ  JVtcAols  t. 
Tynmo,  Lutw.  [172.]  481. 

(c)   Of  the  allomey's  and  ^fieer*s  names. 

1.  Process  is  good,  though  there  is  no  at- 
torney's name  to  it  Blo/dchaU  t.  Oould,  Ca. 
Prac.  C.  P.  102. 

2.  Process  is  good  without  the  filacer^ 
name.  Mortey  7.  Johnson,  Prac.  Ca.  C.  P.  107. 

(d)  Teste. 

1.  Process  by  original  can  bear  date  out 
of  term.    Ramaey  v.  Michel,  Lat  1 1 . 

2.  Capias  tef  ted  in  vacation  u  void,  and 
the  writ  may  be  quashed,  and  proceedings 
stayed.  Bennet  v.  Som^fon,  1  Barnes,  295. 
Ca.  Prac.  C.  P.  99. 

3.  Tested  the  ninth  instead  of  the  tenth 
of  the  king,  irregular.  TojjUn  v.  JVtcAolls, 
1  Barnes,  299. 

4  A  writ  of  execution  mavbear  teste  the 
first  day  of  the  term  of  which  the  judgment 
is  entered.    Varooms  ▼.  Oill,  Com.  117. 

5.  A  rule  was  made  to  stay  proceedings, 
the  date  of  the  writ  being  omitte^.  Rieuey 
r,  Wiioon,  2  Barnes,  337. 

6.  Though  a  writ  bearing  teste  out  of 
term  is  void,  yet  the  sheriff  is  justifiable. 
Shirley  v.  Wright,  Salk.  700. 

(e)    What  tinu  should  intervene  between  the 
teste  and  return. 

1.  A  term  or  more  may  interyene  between 
the  teste  and  return  of  an  original  writ.  S 
Dy.  175.  pi.  23. 

2.  An  attachment  of  privilege  should  have 
fifteen  days  between  the  teste  and  return. 
Uayward  v.  Deniaon,  Ca.  Prac.  C«P.  149. 

3.  Proceedings  stayed,  the  capias  being 
returnable  before  the  king's  justice,  and 
there  being  only  six  days  between  teste  and 
return.     Holt  v.  Haiokes,  2  Barnes,  338. 

4.  A  capias  ad  salisfaeiendum  is  not  void, 
though  a  full  term  intervenes  between  the 
teste  and  the  return.  Shirley  v.  Wright,  7 
Mod.  19. 

5.  But  though  a  writ  of  execution  return- 
able two  terms  from  the  teste  is  good,  mesne 
process  so  returnable  is  void.  S.  C.  Salk. 
700.    2  Ld.  Raym.  775. 

6.  A  distringas  for  throwing 

down  fences'!'  is  bad,  if  there  be  [  *10»l  ] 
not   fifteen    days   between   the 
teste  and  return,    Sampson  v.  Inhabitante  of 
Penrith,  1  Show.  80. 

7.  If  the  demandant  in  formedon  sue  an 
aliao  summons,  there  should  be  nine  return 
days  between  the  teste  and  return  of  it.  f 
Dy.  252.  pi.  94r 

(f)  Notice  at  the  foot. 

1.  The  name  ofdefendant  must  be  inserted 
at  the  bottom  of  the  process  according  to  tha 
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5  6.  2.  c.  27.    ClarJte  v.  Paget,  Prac.  Ca.  K. 
fi.  IBs,  186.    2  Barnard.  294 

2.  Writ  returnable  on  the  Sunday,  and  no- 
tice to  appear  on  the  Monday,  is  wrong.  Ja- 
met  V.  Voifer,  Ca.  Prac.  C.  P.  105. 

3.  The  English  notice  on  process  is  good, 
though  the  year  be  not  expressed.  WeaDen"* 
Co.  q.  t.  V.  Fontt,  Stra.  1233. 

4.  Defendant  was  served  with  a  copy  of  a 
process  in  an  action  of  debt  on  bond  for  jCIOO, 
and  it  was  held  no  notice  at  the  bottom  of  the 
process  was  necessary.  Willis  v.  Lewis^  Prac. 
Ca*  i^.  B.  157. 

(g)  Direction, 

1.  Proceedings  will  not  be  stayed,  though 
the  writ  is  not  directed  to  the  sheriff  of  any 
county.     Chance  v.  Russell^  1  Barnes,  291. 

2.  rroceedings  stayed,  process  served  with- 
in the  cinqne  ports  being  directed  to  the  she- 
riff of  Kent,  instead  of  testat  capias  to  the 
constable  of  Dover  Castle.  Bag  v.  Culmer, 
2  Barnes,  341. 

(h)  Endorsement  on  the  back. 
An  endorsement  on  back  of  the  writ  is  no 

Sirt  of  the  writ.     Coleby  v.  Norris,  Prac.  Ca. 
.  B.  186. 

(i)  Relative  to  blanks  in  a  writ. 
On  a  motion  to  quash  a  nan  omiUaa  capias^ 
because  it  recited  a  mandate  by  a  sheriff  to 
the  bailiff  of  a  liberty,  without  naming  it,  but 
leaving  a  blank  for  it,  the  obiection  was  held 
good ;  but  the  rule  was  denied,  bail  having 
been  put  in.    Mallom  y.  Gent,  2  Barnes,  332. 

VII.  Relative  to  the  continuance  of  pro- 
cess. 

1.  One  process  ought  to  warrant  another. 
Sir  F.  KnowlB  v.  BeScingnhavo,  Cra  Jac.  89. 

2.  In  all  continued  writs,  the  alias  must  be 
'  tested  the  day  the  former  writ  was  return- 
able.    Touching  case,  Salk.  699. 

Till.  Of  testatum  writs. 

1.  Proceedings  were  set  aside  with  costs 
against  plaintiff's  attorney,  for  suing  out  tes" 
latum  capias  from  Suffolk  into  Kent,  instead 
of  a  capioB  into  Kent.  ValerUine  v.  Hatbkins, 
2  Barnes,  336. 

2.  Upon  a  judgment,  9ci.fa.  went  into  pro- 
per county,  and  test,  ca,  sa,  into  another  coun- 
ty without  cap,  into  the  proper  county,  and  it 
was  held  to  be  error,  Irish  v.  Hall,  rrac.  Ca. 
K.  B.  183. 

IX.  Relative  to  the  szEcurnm  of  writs. 

1.  Outward  doors  may  be  broken  open  to 
6zeottte  a  writ  of  capos  utlagatum,  and  inner 
doors  to  execute  ^.^fieri  facias.  Rex  y.  Bird, 
S  Show.  87. 

2.  A  writ  executed  the  day  of  the  return  is 
good.     Ma  71 1,  pi.  998.     lb.  403.  pi.  537. 

3.  A  writ  is  well  executed  on  the  day  of  its 
return,  although  it  be  after  the  rising  of  the 
court.    Parkins  v.  Woollaston^  6  Mod.  130. 

4.  A  writ  cannot  .be  executed  after  the  day 
of  its  return.  Lereridge  v.  Plaistow,  6  Mod. 
252.  n.  Harvey  v.  Brtmd,  6  Mod.  160.  196. 
Anon,  7  Mod.  52. 


5.  If  a  capias  issue  against  a  nobleman,  an 
officer  may  execute  the  writ,  though  he  knew 
him  to  be  a  nobleman :  the  sheriff  and  his  of- 
ficers are  sworn  to  serve  the  king's  writ,  ind 
ought  not  to  examine  the  judicial  act  of  tlie 
court.    Benyon  y.  Evdyn,  Orl.  Bridg.  336. 

6.  U^on^  capias  ad  satitfaciendum^thmigh 
the  writ  be  never  returned,  the  ezecuiioo  is 
good.    Harwood  v.  PhiUips,  Orl  Bridg.  472. 

7.  After  the  plaintiff  in  ejectment  had 
been  put  into  possession,  defendant  ousted 
him  affain;  and  it  was  held  that  plaintiff 
might  nave  another  writ  of'  pos- 
session, as  the  6rst  had  not  been  [  *1002  ] 
returned.   Piersonr.  Thvemor^l 

Ro.  353,  354. 

8.  Where  the  origuial  has  been  onue  ex- 
ecuted, though  improperly,  it  cannot  after- 
wards be  made  use  of  for  any  other  purpoM. 
Ogicr  v.  Hayward,  2  Barnes,  333. 

X.  RBLATiys  TO  the  BXRyicE  or  pEocsas. 

1.  Defendant  is  to  be  served  with  a  copy  of 
the  capias,  and  not  with  a  copy  of  the  oriei- 
nal.  Smith  v.  Anderlon,  Ca.  Prac  C.  P.  31. 
Peter  v.  Regnier,  1  Barnes,  300. 

2.  Serving  the  defendant  with  a  copy  of  a 
testatum  capias  directed  to  the  bishop  of  Dur- 
ham  is  wrong ;  he  should  have  been  served 
with  a  copy  of  the  capias  issued  by  the  bish- 
op. Breaks  v.  Smith,  Ca.  Prac.  C.  P.  38.  Con^ 
tra,  lb.  119. 

3.  Copy  of  a  process  must  be  served  with 
notice,  though  the  writ  be  special,  and  the 
debt  above  XIO.  Atwood  v.  Meredith^  Ca. 
Prac  C.  P.  143. 

4.  An  affidavit  of  serving  defendant  with 
copy  of  a  writ  (except  what  relates  to  other 
defendants)  is  not  sufficient.  Cutcliffev,  Stand- 
ish,  1  Barnes,  292. 

5.  If  the  copy  yair  in  date  from  the  pro- 
cess, proceedings  wiU  be  stayed.  Humfrtys  y. 
Mitchel.    Ca.  Prac  C.  P.  iS). 

6.  Copy  of  a  Usiahim  served  in  a  ooonty 
palatine,  without  taking  out  a  ehanoellor^s 
mandate,  held  good.  Byer  v.  WhUaker^  Ca. 
Prac  C.  P.  119.    1  Barnes,  293.  S.  a 

7.  Copy  of  a  Uuiiai  to  the  chamberlain  of 
Chester  may  be  served  on  the  defendant  with- 
out  any  mandate  from  the  chamberlain. 
Greeting  y.  MUock,  W.  Kely.  160. 

8.  A  copy  of  process  being  tendered  to  de- 
fendant at  his  house,  and  he  refusing  to  ac- 
cept it,  it  was  held  leaving  it  there  was  good 
service.     Wood  y.  Dodgson,  2  Barnes,  2^ 

9.  A  copy  put  through  tho  crevice  of  a  door 
to  defendant,  who  was  acquainted  with  tho 
coalcnts,  held  good  service.  Smith  v.  Win- 
tie,  1  Barnes,  292. 

10.  Where  a  copy  of  process  was  sent  by 
letter,  it  was  held  to  he  good  service  by  the 
dcfendant*s  opening  the  cover  and  taking  out 
tlio  copy.     BosweU  v.  Roberts,  2  Barnes,  340. 

11.  I^rvice  of  process  on  husband  only 
(though  sgainst  husband  and  wife)  is  good 
fer  both  ;  and  on  affidavit,  appearance  may  be 
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entaied  by  phmtiff  ibr  both.    Duneanbe  v. 
Xiovc,  1  Btrnes,  29S.  303. 

12.  Proeea  aerved  on  a  wrong  peraon  not 
helped  by  plaintiff's  entering  appearance  acs. 
cording  to  itatutft  1l^e«fai2  v.  FincA,  1  Barnes, 


13.  Service  of  process  by  a  bailiff  who 
ooold  neither  write  nor  read  is  not  good.  Dt- 
infield  V.  Jofws,  Ca.  l^rac.  C.  P.  34. 

14.  Proceedings  will  not  be  stayed,  though 
the  person  was  served  in  a  liberty,  and  not 
by  the  proper  officer;  but  the  party  may  bring 
his  action.  HaU  v.  Willy,  1  Barnes,  290.  Ca. 
Pmc.  C.  P.  96.  S.  C, 

15.  So,  though  attorney's  name  is  not  to 
sberiffs  warrant  LaggtU  v.  Watkina^  1 
Barnes,  303. 

16.  So  thoogh  attorney's  name  is  not  to  the 
cojpj  of  process.    Anon,  1  Barnes,  295, 296. 

17.  Process  dated  26th  June,  served  on  the 
i6th,  held  irregular.  Humpkreyt  v.  MiUhdL 
1  Barnes,  298. 

18  Service  of  process  on  the  return,  is 
good.    Jttwd  V.  BaruW,  Prac  Ca.  K.  R  186. 

IS.  Bat  proceedings  were  stayed  where 
the  writ  was  not  served  till  five  o'clock  on 
the  return  day.  Foot  v.  Hume,  2  Barnes,  330. 

20.  So  where  it  was  not  served  till  three 
o'cdo^  Aokiey  v.  MackarUy,  darnes,  Supp. 
53. 

31.  On  servies  of  copy  of  process,  the  pro- 
is  itself  need  sot  be  shown.  Worly  v.  02s. 
%  Stnu  877.    Prac.  Ca.  K.  B.  181  8.  C. 

Panehard  v.  WolUy,  1  Barnes,  222.    BonoeU 

F.  JMeriM,  2  Barnes,  340. 
22.  If  the  sheriff  anesU  a  party  without 

oajiag  fiir  what,  it  is  good.   Boole  v.  TaiUor, 

Prac  Ga.  K.  B.  180. 

XL  RSLiATrrK  to  TBE  ALTEaATIOn  OR  riLLUIG 

VP  OF  ▲  WRIT. 

1.  The  alteration  of  a  writ,  af- 
[  »l<m  ]  ter  it  is*  s^Ied,  is  a  great  misde- 
meanor, bat  no  ground  to  quash 
the  iffoeeMiingB.     CaiiKew  v.  WXeot,  8  Mod. 


2.  Fining  up  a  writ  after  it  is  sealed  is  a 
oMitempt.    Aium,  6  Mod.  310. 

iXL    RkLATIVE  to  the  AMENDlfRNT  OF  A  WRIT. 

1.  MisRwarding  process  (aided  by  32  Hen. 
&  aiad  18  £Uz.)  is  amendable.  Dolphin  v. 
ClerJk,  Cro.  Jac.  65.  lOR. 

2.  An  original  writ  is  not  amendable  nn- 
leflB  in  a  mere  misprision.  King  v.  King,  7 
Bi(oa*  250. 

3.  Orimnal  writs  cannot  be  changed  but 
act  of  parliament.     Webb^e  case,  8  Co. 


%T 


XIII.     How    FAR    THE    DECLARATION    SHOULD 
CORRESrOKD  WITH  THE  WRIT. 

1.  Writ  of  waste  in  three  villages,  and  de- 
darmtion  of  waste  only  in  two ;  still  the  de- 
dsLFstion  is  good :  otherwise,  if  the  writ  be 
af  w«sl«  in  two  villages,  and  the  declaration 
oT  waste  in  three.  Earl  of  Cumberiand  v. 
Domager  of  Cumberland^  Mo,  862. 


a.  If  the  writ  in  trespass  is  ^mnre  bona  «< 
eatalla  cepii,  and  the  declaration  is  ''of  a 
cow,'*  it  is  ill  after  verdict.  Hanson  v.  H^- 
well,  I  Ld.  Raym.  4. 

XIV.  Relative  to  the  AsXTEkiENT  of  writs. 

1.  If  Judicial  writs  issue  out  that  are  not 
Warranted  by  the  record,  they  roust  be 
quashed.     Weddal  v.  Jocar,  1 0  Mod.  306. 

2.  Judicial  writs  generally  abate  if  the  de- 
fendant die  before  judgement;  original  writs 
are  not  affected  by  it.  Harwood  v.  Phdhnt, 
Orl.  Bridp.  467.  ^ 

3.  In  judicial  writs  in  personal  actions, 
the  death  of  one  of  the  plaintiffs  does  not 
abate  the  writ.  Law  v.  Thothill,  Carter. 
194,  • 

4.  Defects  in  forin  may  abate  driginal,  but 
not  judicial,  writs.  ShuUUworlh  v.  Poller- 
eon,  10  Mod.  270. 

5.  By  the  statute  1  Anne,  c.  8.,  no  origi- 
nal  writ  will  al^ate  upon  the  demise  of  the 
crown.    10  Mod.  258. 

Xy.  Of  void  writs. 

1.  If  a  writ,  which  shonld  be  at  common 
law,  conclude  ^eontform.  $tat/*  it  is  void. 
NeweU  v.  Sydnam,  2  And.  62. 

2.  A  process  to  take  the  body  in  the  first 
instance  if  found,  if  not  to  attach  him  by  hu 
goods,  is  a  void  process,  and  custom  will  not 
make  it  good.    JVoxon  v.  LUly,  Com.  537. 

3.  If  a  writ  be  for  two  things,  and  it  ap- 
pear that  there  is  no  ground  for  one,  still  the 
writ  will  sUnd  good  for  the  other;  but 
otherwise  if  the  form  of  one  be  bad.  Ckilde 
v.  Durrani,  1  Ro.  11. 

XVI.  Of  quashing  a  writ. 

1.  Quashing  a  writ  is  not  ex  debitoju$titim, 
Andrews  v.  Dingley,  Stra.  877.  Barnard. 
368. 

2.  A  party  cannot  quash  his  own  writ 
without  cause.    Anon,  \\  Mod.  3. 

XVIL  When  and  how  faults  in  frocrsr 

ARE  AIDED. 

1.  Appearance  cures  defects  in  procew. 
CaawaU  v.  Martin,  Stra.  1072.   Lat.  118. 

2.  Want  of  fifteen  days  between  the  teUt 
and  return  of  an  original  is  made  good  by 
pleading  in  chief.  Wilmot  v.  Tder,  1  Ld, 
Raym.  671. 

XVIII.  When  not. 

1.  A  vicious  original  is  not  aided  by  any 
of  the  statutes  of  jeofails.  Redman  v.  EddpL 
1  Saund.  317. 

2.  If  there  be  a  vicious  original  upon  the 
file,  the  court  will  not  intend  any  other  good 
original,  unless  the  plRintiff  shows  it.  B.  C. 
lb.  318. 

3.  If  an  original  writ  should  bear  date  on 
a  Sunday,  the  appearance  of  the  party 
would  not  help  it.  Vaughan  v.  Lovd,  1 
Vent  7.  -s  y 

4.  Though  a  defect  in  a  writ  is  aided  by 
the  Toluntary  appearance  of  the  defendant, 
it  is  not  so  when  his  appearance  Is  by  coer. 
cion.    King  v.  Tyler,  Com.  109. 
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XVL  CoinBauXNoi  of  nuiciss  bking  biko- 

NB008. 

1.  If  the  proceM  is  ereoneons,  the  sheriff 
is  bound  to  execute,  and  is  protected  in  so 
doing.  Draper  ▼.  Blaney,  2  Saund.  193. 
19a  n.  [a]. 

2.*  The  parly's  remedy  is  by 
[  *I004  ]  moving  to  supersede  it.    S.  C.  2 
Saund.  193  a. 

3.  When  a  court  has  jurisdiction  of  the 
cause,  and  proceeds  inverto  ordine^  or  erro- 
neously, no  action  lies  against  the  party  who 
sues,  or  the  officer  or  minister  of  the  court 
who  executes  the  precept  or  process  of  the 
court ;  but  when  the  court  has  no  jurisdic- 
tion of  the  cause,  the  whole  proceeding  is 
coram  non  judict-t  and  an  action  will  lie 
against  them,  without  any  regard  of  the 
precept  or  process.  Case  of  the  JtfarsAoisea, 
10  Co.  68  b.  See  Crou)de§  ▼.  Ooodwin,  2 
Mod.  59.,  and  An/e,  tit.  Inferior  Court,  div. 
IX.  p.  799. 

4.  The  want  of  fifteen  days  between  teste 
and  return  is  no  irregularity  but  error; 
otherwise  in  case  of  attachment  fVUlialtns 
V.  Fulkner,  1  Barnes,  298. 301. 

XX.  Of  justification  under  process. 

1.  A  writ  must  be  set  forth  specially,  when 
a  trespass  is  justified  under  it.  1  Saund. 
997.  n.  (I). 

2.  It  is  not  enough  to  show  where  return- 
able, without  showing  whence  it  issued. 
Gray  ▼.  Hart,  Saik.  517.    lb.  545. 

3.  A  justification  by  virtue  of  process 
must  allege  that  the  process  was  delivered 
to  the  defendant.  Brigs  v.  Co2/tiU0fi,  6  Mod. 
70. 

4.  A  sheriff  who  justifies  under  a  writ 
(mesne  process)  must  show  it  returned, 
though  his  bailiff  need  not.  Willes,  126. 
Holt,  409.    Brig$  v.  CoUinson,  6  Mod.  71. 

5.  A  sheriff,  or  officer,  who  justifies  under 
a  writ  of  execution,  need  not  show  it  re- 
turned. Willes,  127.  n.  b.  3  Dy.  299.  pi. 
34. 

6.  In  a  justification  under  process,  if  the 
date  of  the  process  differ  from  the  day  laid 
in  the  declaration,  defendant  must  traverse 
it,  or  conclude  qu4B  est  eadem.    2  Saund.  5  6. 

XXI.  Rkplioation. 

1.  If  the  process  were  irregular,  plaintiff 
should  reply  the  fact,  and  not  new  assign.  1 
Saund.  300  b.  n.  [t]. 

2.  The  ^*  virtute  cujus'**  is  not  traversable. 
1  Saund.  23. 298.  n.  (3). 

XXIL  Relative  to  the  puaoino  a  writ. 

1.  A  writ  cannot  be  averred  to  be  sued 
oat  of  the  King^s  Bench  at  Westminster  in 
the  time  of  vacation.  Estwieke  v.  Cookt,  2 
Ld.  Rym.  1557. 

2.  If  so  pleaded,  it  is  bad  on  special  de- 
murrer.   1  Saund.  300  d. 

3.  Bat  otherwise,  if  it  be  not  alleged  that 
the  ooart  was  then  held,  or  if  the  day  be  laid 
under  a  niddUti.    1  Saand.  300  d.  n.  \j]. 


XXII I.  Op  AVERRiNo  AOAinaT  A  wftrr. 

No  averment  shall  be  allowed  against  the 
teste  9f  a  writ,  where  it  is' in  support  of  jos- 
tice ;  but  it  is  otherwise,  where  it  is  to  justi- 
fy a  wrong.  Muon  v.  MBrdk,  3  Salk.  53. 
397. 

[Set  ante,  tit  Priority,  Vol.  2.  p.  1077.] 

XXIV.  Relative  to  the  proof  op  process. 

1.  A  warrant  upon  a  writ  is  evidence  oT 
the  writ  on  behalf  of  the  party  arrested. 
Itobins  V.  Robins,  1  Ld.  Raym.  504. 

2.  The  original  precept  from  the  sheriff  to 
the  returning  officer  of  a  borough,  to  proceed 
to  an  election,  is  admissible  in  evidence  to 
prove  the  allegation,  in  a  declaration,  that 
such  a  precept  issued,  &c.    Willes,  426. 

3.  The  recital  of  a  writ  in  a  record  cannot 
be  judged  of  without  having  the  writ  before 
the  court.  HeUiott  v.  Selby,  2  Ld.  Raym.  903. 

PROFERT. 
I.  When  necessary  to  be  made,  p.  1095. 
II.  When  it  is  not  necessary,  p.  1095. 
III.  How  IT  should  re  pleaded,  p.  1096. 

IV.  CoNSEaUENGE    OP  PLEADING    PROPtRT,   p. 
1096. 
V.   CoNSEaUENCE  OP  OMITTING  TO  PLEAD  TTy 
p.  1096. 

I.*  When  necbbsary  to  be  made.  [  *109&  3 

1.  In  general,  when  a  deed  is 

pleaded,  there  must  be  profert  of  it  in  court. 
Hob.  3a  218. 

2.  Where  a  thing  cannot  pass  but  by  deed, 
no  claim  can  be  made  by  que  estate  without 
showing  the  deed.  Siownum  v.  West,  2  Ro. 
397. 

3.  The  lessee  for  years  ought  to  make  pro- 
fert of  the  letters  patent  made  to  the  leasee 
for  life ;  for  if  he  who  is  party  or  prtvj  in 
estate  or  interest,  or  he  who  justifies  in  the 
right  of  such  person,  pleads  a  deed,  (although 
he  who  is  privy  claims  but  paieel  of  the  ori- 
ginal  estate,)  profert  should  be  made.    Ley- 

^ld*t  case,  10  Co.  88  a. 

4.  Profert  is  necessary  when  the  interaol 
is  gained  by  the  act  of  the  party;  but  when 
the  law  creates  the  estate,  and  the  deed  does 
not  belong  to  him,  nor  ever  was  in  his  power, 
he  shall  not  show  it.  Le^Ms  case,  10  Co. 
88  a.    Cro.  Jac  517.    1  Bulst.  154.  S.  C. 

5.  Profert  of  letters  testamentary  shoald 
be  made  by  an  executor  when  he  brings  a 
sei,  fa,    2  Saund.  9  6.  n.  (12.) 

II.  When  it  is  not  necessary. 

1.  In  debt  on  bond  for  performance  of  eo- 
venants,  performance  may  be  pleaded  with- 
out a  profert.    7  Mod.  259. 

2.  If  the  king*s  fermor  brings  a  quo  mimus 
in  the  Exchequer,  he  ought  to  allege  that  he 
is  tlie  king's  fermor,  bat  he  need  not  show  it 
to  the  court.    BeUamyU  case,  6  Co.  38  a. 

3.  Cestt^  que  use  in  remainder  briuga/or- 
medon ;  he  need  not  make  a  pro&K  of  the 
deed  creating  tiie  remainder,  for  it  bskmga 
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to  the  feoilees,  or  the  remainder  might  com- 
»iee  without  deed.    3  Dy.  277.  pi.  58. 

4.  A  warrant  of  a  justice  of  peace  for  ex- 

I,  or  a  warrant  to  the  bailiff  by  the  sheriff, 
may  be  pleaded  without  a  hie  in  curia  prth 
Utta.    Aykabury  v.  Harvey,  3  Lot.  205. 

5.  Profert  of  letters  testamentary  is  not 
neoesaary  when  the  executor  is  not  party  to 
the  action.    RoUfuon  ▼.  Stone,  8tra.  1261. 

6.  When  the  defendant  pleads  letters  of 
administration,  he  need  not  say  hie  in  curia 
jnoiatOj  but  the  plaintiff  that  entitles  himself 
to  the  action  must.  Metter  ▼.  Overton,  Car- 
ter, 237. 

7.  A  leaae  waa  on  condition,  that  the  lea- 
see should  not  let  or  assign  over  his  leaae 
without  licenae  by  deed ;  the  plaintiff  in  trea. 
psMs,  in  hla  surrejoinder,  pleaded  a  license  to 
the  leaeee  by  deed,  without  making  a  pro- 
fert; held,  on  demurrer,  that  profert  was  not 
BMseasary ;  that  when  a  dead  is  necessary,  ex 
emutitutume  legii,  it  ought  to  be  shown  in 
eoiifi,  although  it  coooerna  a  collateral  thing, 
and  transfers  or  conveys  nothing;  other* 
wise,  where  a  deed  is  requisite  ex  promtione 
kaminn,    Beilamy'*§  case,  6  Co.  38  a. 

8.  So  where  the  party  pleading  a  deed 
datma  no  interest  under  it    1  Saund.  9  a.  n. 

M 

9.  If  a  deed  be  denied  in  one  coart,  it  may 
be  pleaded  in  another  without  profert.  Dun 
T.  Law^  5  Co.  74  d. 

IOl  a  dead  need  not  be  shown  in  pleading 
by  a  stranger,  or  one  not  privy  to  the  grant. 
MaUand  r»  SkdUy,  Hob.  303.  Carver  y. 
PtKtoi^,  3  Lev.  83. 

II.  Id  ^uore  impedii^  letters  patent  to  a 
stranger  may  be  pleaded  without  a  profert  in 
caria.  Rex  v.  Biikop  ff  Chetttr,  I  Ld.  Raym. 

4CIA 

12L  Tenant  by  statute  merchant  or  staple, 
fte.  need  not  show  the  deed;  otherwise  of  a 
leasee  for  lives  or  years.  Dun  v.  Law,  5  Co. 
47  a. 

13b  If  letters  patent  be  enrolled  in  any 
eourt  of  record,  they  may  be  pleaded  there 
without  showing  them.  i>tta  v.  Law,  5  Co. 
74  a.    1  Ld.  Raym.  299.  S.  P. 

14  A  profert  is  not  necessary  in  pleading 
a  writing,  though  under  seal,  unless  it  was 
detiveied  as  a  deed.  Claxton  t.  Batty,  6 
Mod.  5a 

15.  An  instrument  of  composition  with 
ereditors  need  not  be  pleaded  with  a  profert 
in  cnriam.    FeiAam  ▼.  Cudaaorl^  Com.  113. 

1&  When  a  deed  is  stated  as  inducement, 
pr9feri  is  onnoecssary.     1  Saund.  9  a.  n.  [d.] 

17.  A  deed  mav  be  pleaded  without  pro- 
fert, as  lost  by  time  or  accident.  Read  v. 
BrsoiaMn,tuted  2  Salk.  ^9.  note.  1  Saund. 
9  a.  A.  (1.) 

18.  But  formerly,  although  a  deed  was 
destroyed  by  fire  or  other  casualty,  profert 
must  have  been  made,  or  the  pleadings  would 
baTO  been  bad ;  the  party's  remedy  was  in 
equity.    Lc^e^Scld't  ease,  10  Co.  93  a.  2Stra. 


1186.   l*Ridgw.361.   Wils.  16.  [  *]096  ] 
Fide  10  Co.  98  a.  n.  (E.) 

19.  So,  if  a  deed  is  in  the  hands  of  the  op- 
posite party,  it  may  be  pleaded  to  be  so  in 
excnse  of  profert.  1  Saund.  9  a.  n.  (1.)  Dan 
V.  Law,  5  Co.  74  a.    2  Stra.  1186. 

20.  So  if  destroyed  by  the  opposite  party. 
1  Saund.  9  a.  n.  (1.) 

21.  A  party  who  claims  under  a  deed,  &c. 
in  the  hands  of  a  third  person,  to  the  posses- 
sion of  which  he  has  no  right,  need  not  make 
a  profert  of  that  deed  in  pleading ;  therefore 
the  indorsee  of  the  administrator  of  the 
payee  of  a  promissory  note  need  not  make  a 
profert  of  the  letters  of  adminiatration  in  his 
declaration,  in  an  action  on  the  note  against 
the  maker.  Stone  v.  RawUnsan,  Willes,  560.; 
and  Tiiley  v.  FoxaU,  Willes,  689. 

III.  How  IT  SHOULD  Bl  PLKAAKD. 

1.  Pleading  letters  patent,  eub  eigiUo, 
without  eiguiat\  is  well.  Rex  v.  Mayor  of 
Canierbyry,  Stra.  674. 

2.  Matters  of  record -pleaded  by  way  of 
dilatory  plea,  if  of  another  eonrt,  must  be 
ntb  pede  tigilH,  Curwen  v.  Fletcher,  Stra. 
550. 

IV.  CoRstauENCB  or  pueading  raorEST. 

J .  If  profert  is  made,  though  unnecessarily, 
and  non  est  factum  pleaded,  the  production 
of  the  deed  cannot  be  excused  at  the  trial. 
Soresby  v.  Sparrow,  3  Stra.  1186.  1  Saund. 
9  a.  D.  [d.] 

2.  But  if  a  deed  be  pleaded  as  lost,  and  be 
afterwards  found,  it  may  be  produced  at  the 
trial.    1  Saund.  9  a,  n.  [d.] 

3.  The  court  will  in  such  case,  give  leave 
to  amend.    Ibid. 

4.  And  when  a  bond  is  in  the  hands  of  a 
third  person,  the  court  will  oblige  him  to 
give  oyer  and  produce  it.  WkOe  ▼.  Earl  of 
Montgomery,  Stra.  1198. 

5.  The  plaintiff  in  quare  impedit  declared 
upon  a  grant  of  an  advowson  to  his  ances- 
tor, and  says,  hie  in  curia  prolata,  but  has  it 
not  to  show ;  it  was  moved,  that  as  the  de- 
fendant had  the  deed  in  his  hands,  the  plain- 
tiff might  take  advantage  of  a  copy  thereof, 
which  appeared  in  an  inquisition  in  the  time 
of  Edward  the  sixth;  but  denied.  1  Mod. 
266. 

6.  An  unnecessary  profert  of  a  sentence 
of  the  Admiralty  will  not  hurt  a  good  repli- 
cation.   Oreen  v.  Waller,  2  Ld.  Raym.  892. 

7.  An  exemplification  will  aatisfy  the  pro- 
fert of  .letters  testamentary.  iSiepherd  v. 
Shorthoie,  Stra.  412. 

8.  When  a  deed  is  once  shown  to  the  court 
by  any  one,  it  is  not  respective  as  to  him, 
but  all  others  shall  take  advantage  thereof. 
Dim  V.  Law,  5  Co.  74  a. 

9.  A  defendant  who  has  oyer  is  not  bound 
to  insert  it  in  his  plea.  Weavers*  Company, 
q.  t  v.  Forest,  Stra.  1241. 

10.  When  deeds  are  pleaded  with  a  pro- 
fert, they  are  intended  in  the  custody  of  the 
court  immediately,    ^non.  Holt,  211, 212. 
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11.  If  a  doed  be  pleaded  in  court,  and 
shown,  and  denied,  it  shall  remain  in  court 
for  ever.    Dun  v.  Law,  5  Co.  74  a. 

12.  The  omission  of  the  words  per  scHpiion 
sutim  ohligatorum^  is  cured  by  profert  and 
oyer.  Coplejf  ▼.  Ddannoy%  3  Ld.  Raym. 
1056. 

IV.  CONBBdCENCE  OF  OMITTIIfa  TO  PLKAD  FT. 

1.  If  profert  of  letters  of  administration  is 
omitted,  the  omission  is  only  form.  2  Saond. 
409.n.  (1.) 

2.  The  fault  is  cured  by  verdict  Saln^ 
hury  V.  fVatiam»,  9  Salk.  497. 

3.  But  in  $rire  faeiat  by  aa  executor  on  a 
jud^ent  of  the  testator,  the  want  of  a  pro- 
ftrt  of  the  letters  testamentary  is  a  ground 
of  special  demurrer.  IVhiiamH  v.  AiUes,  1 
Sid.  249. 

PROHIBITION. 
I.  WhIen  a  p&obibition  dobs  01  non  not  ub, 

IN  OBMBiAI#;— ' 

(a)  By  a  parijf  to  Btsjf  hi»  owm  tuii, 
p.  109a 

(b)  ForvoaHtofjurudietion,p.l09S. 
(o)  When  prokUnied  ity  aetof  pmr* 

Hameni^  p.  109a 

(d)  F^tr  holding  pim  after  judgmaU 

at  eommon  tetf,  p.  109a 

(e)  For  rrfuMing  a  piea^  p.  109a 

(f)  Where  they  proceed  ertoneouofyt 
p.  1099. 

(g)*    JPor   not   giving    acopy 
[*10QT]  of  the  libel  or   artieUo, 

p.  1099. 
(h)  When  proof  hy  one  wUneoo  io 
duaUotped,  p.  1099. 
II.  When  a  paoBiarriON  un  to  thx  bocubbi- 

ASTIOAL  CODETS  ;— 

(a)  JPor  taking  eognixaneo  of  an 

i^enee  merdy  tomporojU  or  qf  a 
nature  both  opiriiual  and  tempo- 
ral, 

1.  When  it  lies,  p.  1099. 

3.  When  not,  p.  1100. 

(b)  When  a  euoiom  or  preoeription 
io  in  quettion^  p.  1100. 

(c)  When  the  fireehdd  i§  eomomed^ 
p.  1100. 

(d)  When  the  ekurth  or  ehureh-ynrd 
«f  concerned  ,-~- 

1.  When  it  lies,  p.  11  Oa 

2.  When  not,  p.  1101. 

(e)  When  ehurehwardenM  are  con- 

cerned^ p.  1102. 

(f)  When  a  perton  holding  a  par^ 

ticular  office  or  oituation  »  con- 
cerned^ p.  1102. 

(g)  In  ouitM for  slander  ; — 

1.  When  It  lies,  p.  1102. 

2.  When  not  p.  1103. 
(h)  In  ouito  for  tiiheo  ;— 

1.  When  it  lies,  p.  1104. 

2.  When  not,  p.  1105. 

(i)  In  note  concerning  merriagee^^ 


1.  When  it  lies,  p.  1105. 

2.  When  not,  p.  1106. 

(j)  H  oui$e  remwting  the  probate^ 
4rc.  of  a  tpu/,  p.  1106. 

(k)  In  euitt  reopecting  the  dioirl' 
bution  </  a  teetaJtor*»  or  tntcs- 
tote's  ^ecfs,  p.  llOa 

(1)  In  a  tuU  for  a  legacy ; — 

1.  When  it  Ues,  p.  1107. 

2.  When  not,  p.  1107. 

(m)  fn  a  mitforfeet^  p.  1107. 
(n)  JSioeeUantouo ; — 

1.  When  it  lies,  p.  1107. 

2.  When  not,  p.  1108. 

III.  Whbn  A  paoBinnoN  libs  to  thb  admi. 
BALTT  oouaTs; — 

1.  When  it  does  lie,  p.  1109. 

2.  When  not,  p.  1110. 

IV.  Whbn  A  niOBiBrrtoN  UBS  TO  THB  ooOBTV 

OP  BQVITY,  p.  1111. 

V.  Whbn  a  pbobibition  libs  to  thb  oomra 

OFWALIB,p.lll1. 

VL  Whbn  a  raoBiBiTieN  ubb  to  ii 


CnOBTS^— 

1.  Whan  it  does  Ue,  p.  1111. 

2.  When  not,  p.  1111. 
VII.  PaocBBDiNOB  nt  PBomBmoN; — 

(a)  RelaUee  to  the  party'o  right  !•  m 

prohUrition  in  general,  p.  11  IS. 

(b)  Of  the  nafure  ^  ojtpreat  proU" 

6tltoM,p.  1112. 

(c)  In  vohat  otage  of  the  cmue  beUioo 
a  pnAibition  will  be  granUd^  p. 
1112. 

(d)  ByiDAa/eoitrCmniaUe,p.lliaL 

(e)  Reltaive  io  uie4nne  mt  wkidk 

the  wtotion  oheuid  bo  wmde^  p. 
1113. 

(f)  What  aJfiidenH^  dfc  it  neeeatny 
in  oupport  of  the  motion^  p. 
1113. 

(g)  RetpoeHng  AeO,  p.  1 1 14. 
(b)    WAen  teoeral  MJUMont 

neeeuary^  p.  1114. 


(i)  0/  the  partieo  ioAemU.f.  1114. 
(j)  Efoci  ofdomh,  p.  1114. 
(k)  Mm  to  be  direeted,  p.  1114. 
(1)  7lm«/or  •ereiee,  p.  1114. 
(m)  HeMNvc  to  the  aaggeelion  far  a 
prohibition ;— * 

1.  When  neoessary,  p.  1114. 

2.  How  it  should  be,  p.  1114. 

a  When  amendaUe,  p.  1115. 

4  Hew  f^ven  in,  p.  1115. 

5k  Of  proving  the  iuffiealiaii,  |k 
1116.  itB~~.  I- 

a  When  the  sosmttion  ie  fiJae, 

p.  1115. 
(n)  Relaiive  to  the  deelmaiion^  p. 

1115. 
(o)  Relative  to  a  atayofprococMmg^ 

^1115. 
(p)  Rdative  to  the  plea  forapeM- 

ftttiSH,  p  1115. 
(q)  Verdiei  and damagoo^p.  Ilia 
(r)  RelaiiMiotht 
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[  *  1098  ]  1 .«  In  what  eases  grantable 

£1116. 
what  not,  p.  1117. 

3.  At  what  time,  p.  1117. 

4.  What  consultation  should  be 
mnted,  pu  1117. 

5.  £ffectorit,p.  1117. 

(s)  EJftidl  of  a  nonsuit  or  rttnunt,  p. 

1117. 
(t)  Cofte^p.  1117. 
VIIL  Whkh  a  sbcoiid  FaoHumoif  mat  bb 

OBTAIMZD,  p.  1118. 

IX.  EnscT  or  a  noimmoN,  ard  oonsb- 

(UJKIICBI  OP  OISRCOAaDINO  IT,  p.  1 1 1& 


I.  Whbi  a  PKOBiBmaN  nan  on  dobs  nor 

UK,  IN  gsnbul;— 

(a)  By  a  parljf  to  ttay  kia  own  9»iL 

h  Prohibition  lies  bj  a  vicar  t9  stay  his 

own  snit  in  the  ecelesiaatical  court.    Pnnge 

Y.  CkOd,  Mo.  780. 

2.  Prohibition  lies  at  the  instance  ef  the 
prassentor  below.  Matiin  v»  Anhbi§kop  of 
CWa/^rtery,  Andr.  25a 

3L  The  coort  of  K.  &  will  not,  after  sen« 
tense,  grant  a  prohibition  to  the  Admiralty 
on  the  application  of  the  plaintiff  below,  to 
slay  his  own  soil,  aHhoagh  the  libel  is  ibond- 
ed  on  the  oonstmction  of  letters  patent 
Brmmu  ▼.  Wktter,  3  Show.  406. 

(b)  Ar  tonnf  of  juriBdieiion. 

1.  The  oosBmon  law  oonrts  will  fifrant  a 
prohibition,  if  an  ecclesiastical  or  inferior 
eoort  |Mooeeda  in  a  cause  not  arising  within 
its  jonsdiction,  or  which  belongs  properly  to 
another  court.  Edto^r^B  case,  13  Co.  9. 
C^aae  of  ProkiMHom,  ISl  Co.  76.  Lmngdale'B 
ease,  13  Go.  50. 

Sl  It  lias  to  the  eedeeiastical  court,  where 
ene  acdeeiaetical  court  intrudes  upon  ano* 
tber.    «/mes*e  ease,  Hob.  17. 

3.  If  auT  orphan  of  London  sues  in  the  ec- 
clesiastical court,  or  in  the  court  of  requests, 
4^  for  goods,  &c.  due  by  the  custom  of  Loo. 
don,  or  by  devise,  or  legacy,  in  the  will  of 
their  sncestor,  or  to  have  an  account,  &c, 
prohibition  lies.  Case  of  the  Orphana  ojfl/m- 
iloB,  5  Co.  78  b.    LHa*f  case.  Hob.  247. 

4.  li  the  defendant  in  a  suit  in  a  spiritual 
court  do  not  reside  within  the  jurisdiction  of 
the  court,  a  prohibition  lies.  Say.  158.  Mo. 
554.     Feic^Aan  v.  £iuiiw,  8  Mod.  374. 

5.  But  on  a  libel  in  the  spiritual  court  for 
cohabitation  with  a  woman,  who,  for  a  con- 
siderable time,  and  up  to  the  day  of  the  cita- 
tion, lived  within  the  diocese,  a  motion  for 
prohibition,  on  a  suggestion  that  she  lived 
out  of  the  diocese,  was  refused.  Fenwick  v. 
Lady  Grosrenor,  12  Mod.  610. 

A  prohibition  was  denied,  because  the 
partjT  who  praved  it  had  long  and  often  be- 
fore in  that  suit  admitted  the  jurisdiction  of 
those  ecclesiastical  courts.  Smiih  v.  Exeeu- 
tars  of  Poyndreill^  Cro.  Car.  97. 

7.  No  prohibition,  until  a  plea  to  the  juris- 
dictioD  is  refVised.    11  Mod.  70. 


(e)  WhenfroMbUediryaeiofpmrliamenl. 

1.  A  prohibition  lies  against  judges  who 
proceed  in  caaee  where  they  are  prohibited 
by  act  of  parliament.  PorUr  v.  Roekuter,  13 
Go.4 

3.  A  prohibition  will  lie  upon  a  statute  that 
has  prohibitory  words,  and  also  a  penalty; 
eeent,  if  it  have  a  penalty  only.  Jone$  v. 
Jones,  Hob.  187. 

(d)  For  holding  pka  after  judgment  at  eom^ 

man  law, 
A  prohibition  lies,  if  any  court  holds  plea 
after  judgment  at  common  law.    iinon.  Mo. 
916.  ^6. 

Ob)  For  refuMmg  a  pUa, 

1.  A  prooibition  lies,  if^the  spiritual  court 
refbse  a  plea  to  the  jurisdiction,  or  proceed  in 
a  libel  for  a  legacy  to  be  paid  out  of  lands. 
Baotard  v.  StockweU^  2  Show.  50.  Contra^ 
Anon.  11  Mod.  412. 

3.  There  must  be  a  surmise  that  the  court 
Christian  refuses  the  plea.  Wright  v.  Wright^ 
Cro.  Eliz.  511. 

3.  When  a«sttfn|Wtt  was  brought  in  an  in. 
ferior  court,  and  the  defendant  tendered  a 
plea  there,  that  the  contract  upon  which  the 
action  was  brought  was  made  out  of  the 
jurisdiction,  the  court  having  reflised  to  al- 
low it,  on  affidavit  of  the  tender  and  refusal, 
a  prohibition  was  granted.  Miehel  v.  Bitbff^ 
T.  Raym.  189. 
(f *)  Where  they  proceed  errant' 

oualy.  [  *1000  ] 

1.  Where  the  ecclesiastical  court 
has  conusance  of  the  cause,  though  they 
proceed  erroneously,  a  prohibition  will  not 
lie.    March,  92.  pi.  153.    See  lb.  96  pi.  169. 
ace 

2.  The  remedy  is  by  appeal.  Otrillan  v. 
002,1  Lev.  164. 

3.  A  prohibition  will  not  lie  to  an  inferior 
court  on  a  suggestion  of  erroneous  proceed- 
ing, provided  it  has  jurisdiction  on  the  sub* 
ject  Smith  v.  Mayor  of  London^  6  Mod. 
78. 

(g)  For  not  giving  a  copy  of  the  libel  or  ar- 

tieleo. 

1.  A  prohibition  lies  to  the  spiritual  court 
in  any  suit  for  denying  a  copy  of  the  libel. 
Anon.  Salk.  553. 

3.  If  a  copy  of  the  articles  be  denied  by 
the  court  of  arches,  a  prohibition  lies,  as 
well  as  when  the  copy  of  a  libel  is  denied. 
Manling  v.  Smithy  2  Show.  132. 1  Vent.  5. 
T.  Raym.  170. 

3.  And  if  the  party  be  excommunicated,  a 
prohibition  lies,  with  a  mandamus  to  absolve 
hiai.     1  Vent.  5.  252. 

4.  No  prohibition  lies  to  the  Admiraltv 
for  denying  a  copy  of  the  libel.  Anon.  1  Ld. 
Raym.  442.  Salk.  553. 

5.  Prohibition  does  not  lie  for  refasing  a 
copy  of  the  libel,  where  the  proceeding  is  ex 
offiAo.    Mo.  756.  Sed  vide  T.  Ravra.  170. 

a  But  if  the  spiritual  court  refuse  a  copy 
of  the  articles,  they  shall  be  prohibited  quoue* 
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oue,  althoagh  the  prooeedingi  are  tx  qfieio. 

Bennoyer*$  cam,  6  Mod.  87. 

(h)  When  vroof  by  one  trit/uM  w  disallowed. 

1.  A  proDibition  lies,  if  the  spiritual  court 
will  not  allow  proof  by  one  witness  to  be 
sufficient,  whore  one  is  sufficient  by  common 
law.  3  Ro.  414.  Cro.  £1.  666.  1  Show.  158. 
173.  Mo.  413.  Garth.  142.  ShoUer  y.  Friend, 

3  Mod.  284.     Salk.  547.    1  Ld.  Raym.  220. 
Hob.  183. 

2.  Or  if  they  refuse  any  other  competent 
proof.     fVaU  ▼.  Conitby^  Hob.  247. 

II.  WbKN  a    PEOHIBinON    LIBB    TO  THE    IC- 
OLKSUSTICAL  OOOETS  \^ 

(a)  For  taking  eogniMonee  of  an  offence  mere- 
Ijf  temporal^  or  of  a  nature  both  apiriiual 
and  temporal. 

1.  When  it  lies. 

1.  It  lies  to  the  consistory  court  to  stay 
a  suit  there  by  libel  for  a  matter  indictable 
at  common  law.    Awm.  Comb.  71. 

2.  If  the  ecclesiastical  judges  encroach 
upon  the  jurisdiction  of  the  Common  Pleaa, 
to  hold  plea  of  any  thing  against  the  com- 
mon law  of  the  land,  or  of  any  thing  tria- 
ble  b^  the  law,  that  court  can  grant  a  pro- 
hibition.   Langdale^t  case,  12  Co.  58. 

3.  A  prohibition  lies  to  a  suit  in  the  spiri- 
tual court  for  charging  a  man  with  soliciting 
a  woman's  chastity,  if  the  solicitation  was 
accompanied  with  force.    Palmer  ?.  Thorpe, 

4  Co.  20.  a.   Salk.  552. 

4.  A  suit  may  be  in  the  spiritual  court 
against  a  woman  for  incontinency  after  the 
death  of  the  man,  though  she  suggested  a 
marriage.  Anon.  12  Mod.  419.  Hemming  t. 
Price,  12  Mod.  432. 

5.  But  if  the  libel  be  there  for  incontinen- 
cy and  getting  a  bastard  child,  it  will  be 
granted  quoad  'the  bastard  child.  Anon. 
Comb.  204. 

6.  So,  it  lies  to  the  spiritual  couK  for  pro- 
ceeding against  an  unlicensed  master  of  a 
grammar-school,  for  it  is  a  temporal  offence. 
Jonee  v.  Oegg,  7  Mod.  375. 

7.  So  also  against  a  clergyman  for  non- 
residence.    7  Mod.  375. 

8.  A  prohibition  lies  to  the  ecclesiastical 
court  for  eonventing  a  priest  for  felony  to 
depriye  him.    Hob.  290. 

9.  When  any  libel  in  the  ecclesiastical 
court  contains  many  articles,  if  any  of  them 
do  not  belong  to  the  cognizance  of  the  court 
Christian,  a  prohibition  may  be  granted  ge- 
nerally, and,  upon  motion,  a  consultation 
may  be  made  as  to  things  which  belong  to 
the  spiritual  jurisdiction.  FuUer*9  case,  12 
Co.  41. 

10.  If  in  a  suit  there  for  ecclesiastical 
matter,  the  king's  patent,  an  act  of  parlia- 
ment, or  any  temporal  matter,  comes  in 
question,  a  prohibition  shall  go.  Boneey  v. 
Ley,  3  Lev.  72. 


11.  *Thoagh  the  whole  cause 
is  origieally  spiritual,  and  such  [  *liOO  ] 
matter  arises  afterwards  inciden- 
tidly.  JTenn's  case,  7  Co.  44  b. 

%  When  not. 

1.  If  the  ecclesiastical  court  prooead  oo 
acts  of  parliament  or  other  temporal  matters, 
they  shall  not  be  prohibited  so  long  as  they 
proceed  according  to  the  common  law.  Sir 
W.  Juxon  y.  Ld,  Byron,  2  Lev.  64. 

2.  If  one  be  sued  in  the  spiritual  court, 
and  a  plea  pleaded  which  is  triable  at  law, 
if  they  allow  it,  it  may  be  tried,  and  no  pro- 
hibition after  sentence.  Somereet  ▼.  Murk' 
ham,  Cro.  Eliz.  595. 

3.  A  recovery  in  damages  is  no  cause  of 
prohibition  in  a  suit  for  adultery.  Sevil  v. 
Kirby,  10  Mod.  386. 

4.  Where  a  remedy  is  given  by  eommon 
or  statute  law  in  the  king%  temporal  courts, 
whether  the  matter  be  temporal  or  spiritual, 
the  ecclesiastical  courts  have  no  jurisdiction 
except  there  be  a  particular  saving  in  tbe 
statute  for  that  purpose;  but  where  the  prc»- 
oeedings  are  diveroo  intuUu,  the  ecelesiasii- 
cal  court  shall  not  be  prohibited.  MiddU' 
ton  V.  Croftt,  W.  Kely.  153. 

5.  Where  the  judge  of  the  aodeaiaatieal 
court  proceeded  to  sentence  of  ezoommoni- 
cation  under  the  stat.  6  ft  Ed.  6.  c.  12.,  a 
prohibition  on  the  ground  of  no  previous 
conviction  having  taken  place  was  refused. 
Bilton  V.  Chapman^  C.  T.  Hardw.  19  o. 

6.  If  a  suit  has  been  carried  on  in  a  spiri- 
tual court  for  defamation,  and  the  defendant 
after  agreeing  to  commute  the  penance  to 
which  he  has  been  sentenced  by  paying  a 
sum  of  money  to  the  party  defamed,  refosea 
to  pay  the  money,  a  prohibition  does  not  lie 
to  a  suit  in  that  court  for  compelling  him  to 
pay  it.    Palmer  v.  Thorpe,  4  Co.  20  a. 

(b)  When  a  euBtom  or  prttaipiion  x$  in 

question. 

1.  A  prohibition  was  denied  to  the  spiritu- 
al court  to  stay  proceedings  upon  a  libel, 
grounded  upon  a  custom,  that  the  constable 
of  the  town  should  collect  tho  rates  assessed 
for  the  repairs  of  the  church,  which  he  re- 
fused to  do.  Goddin  v.  Wainright,  Hard.  510. 

2.  So,  on  suit  there  against  the  vicar  of 
S,  for  not  performing  divine  service  in  the 
chapel  of  C,  as  bound  by  custom.    Jones  v. 
Stone,  Salk.  550.    1  Ld.  Raym.  578. 

3.  On  a  suggestion  in  the  spiritual  court 
that  the  inhabitants  of  an  ancient  tenement 
had  sat  in  the  first  seat  of  an  aisle  till  re- 
moved by  the  bishop,  a  prohibition  was  pray- 
ed as  upon  an  idle  custom,  which  they  went 
to  try  in  the  spiritual  court,  but  denied. 
Anon.  Skin.  7. 

4.  No  prohibition  lies  on  a  suit  for  a  mor- 
tuary, if  the  custom  be  not  denied  by  plea. 
12  Mod.  404. 

5.  But  a  prohibition  lies  to  the  ecclesiasti- 
cal court  where  a  custom  or  prescription  is 
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aHeged  aod  dttnied,  though  the  principal 
eauM  belong!  properly  to  that  court,  as 
chnrchwardena'  rates,  tithes,  mortuaries. 
^mh.  1  Vent.  274.  W.  Kel.  19&    Holt,  318. 

6,  So  a  prohibition  was  granted  after  con- 
saltation,  OQ  re-stating  a  custooi  which  had 
before  been  defectirelj  alleged.  Deni,  t. 
Cee/et,  7  Mod.  429. 

7.  If  a  libel  in  the  spiritual  court  is  found- 
ed upon  a  cosloin,  and  the  custom  is  denied, 
and  the  court  adjudges  that  there  is  no  such 
custom,  no  prohibition  shall  go.  The  Chureh- 
wmrdemM  af  Market  Bo§worth  ▼.  Tke  Rector^ 
1  Ld.  Rajm.  436. 

(c)  When  ihe/reehold  is  eweemed. 

1.  When  tho  freehold  or  the  power  to 
grant  an  office  roaj  come  in  question  in  the 
spiritual  court,  a  prohibition  shall  bo  grant- 
ed.   SSbvnrvei  y.  ifovraitr,  T.  Raym.  88. 

2.  A  prohibition  was  granted  to  a  suit  in 
sqaitj  ibr  discovery  of  matters  to  make  the 
defendant  forfeit  his  freehold.  Fireba$9^9 
case,  Salk.  550. 

X  Tenant  in  tail  levied  a  fine  to  the  use 
ef  himself  for  life,  the  remainder  in  fee  to  J. 
S,  and  died ;  the  counsel  of  the  marches 
would  settle  the  possession  upon  the  heir  of 
the  tenant  in  tail  against  the  purchaser,  upon 
which  a  prehibifCion  was  granted.  March, 
51.  pt  79. 

(d)  When  tie  ehmreh  or  ehunh-yard  U  eon- 

cemed; — 

1.  When  it  Ues. 

1.  A  prohibition  lies  to  the  spiritual  court 
to  a  suit  against  parishioners,  to 
[  *1101  ]  compel*  payment  of  a  tax  made 
by  order  of  the  bishop  towards 
rebuilding  the  church ;  but  not  if  such  a  rate 
be  made  ai  a  vestry  of  the  parishioners  re- 
plarly  rammoned.  Rogers  v.  Poveaonl,  2 
Med.  8. 

3.  So,  on  a  suit  there  for  repairing  a  par- 
iab<hnrch,  where  the  party  was  chargeable 
to  repair  a  chapel  which  had  parochial 
r^hts.    Hutiy  v.  Cauoek^  Comb.  132.  148. 

3.  If  a  person  lives  in  one  diocese,  and 
occupies  lands  in  anolhe^,  where  he  is  taxed 
towards  the  finding  of  bells  for  that  church, 
and  a  suit  is  commenced,  jn  the  bishop^s 
court  where  the  lands  are,  a  prohibition  will 
be  granted;  for  it  is  not  a  spiritual  cause 
neglected  to  be  done,  because  church  orna- 
ments are  a  personal  charge  upon  the  inha- 
bitants, and  not  upon  the  land-owners  who 
dwell  elsewhere ;  but  the  repairing  of  the 
church  is  a  real  charge  upon  the  land. 
Woodward'e  case,  3  Mod.  211. 

4.  If  a  libel  for  a  rate  to  repair  a  church 
and  the  ornaments  thereof  do  not  show  how 
moch  is  demanded  for  each,  a  prohibition 
•ball  go  for  the  whole,    ^non.  7  Mod.  122. 

5.  A  man  is  compellable  in  the  ecclesias- 
tical court  to  repair  a  way  which  leads  to 
the  church  ;  but  upon  a  libel  there  to  repair 
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a  highway,  a  prohibition  lies.    March,  45. 
70. 

6.  Prohibition  lies  to  the  ecclesiastical 
court  for  meddling  with  railing  out  of  the 
church,  because  it  belongs  to  the  leet  Smith 
V.  Pannell,  Hob.  246, 247. 

7.  So,  on  a  libel  there  for  locking  up  a 
chapel,  where  the  parson  had  a  grant  of  lOt 
per  ann,  for  reading  prayers  there.  Boon  v. 
Jaekiofiy  Comb.  93. 

8.  Prohibition  lies  to  the  vicar  to  prevent 
him  cutting  trees  in  a  church-yard.    2  Ro. 

9.  So,  it  lies  against  a  master  of  a  parson- 
age-house. Sec.    Mo.  917. 

2.  When  noL 

1.  A  prohibition  to  the  ecclesiastical  court 
will  not  lie  upon  a  suit  by  a  parish  against 
a  chapel  of  ease  fur  reparations,  if  the  cha- 
pel bury  all  the  parish.  Theparieh  of  Aeton 
V.  Cosf^  Birwidge  Chapel,  Hob.  66,  67. 

2.  A  prohibition  was  denied  for  the  war- 
dens of  a  companv  cited  for  a  tax  for  the 
repair  of  a  church,  charged  on  their  hall. 
Thur^field  v.  Joneo^  T.  Jones,  187. 

3.  A  prohibition  will  not  lie  on  a  suit  to 
the  spiritual  court  for  dilapidations  suffered 
before  a  general  pardon.  Powk  v.  TrumbaU^ 
2  Show.  421. 

4  Upon  a  libel  for  a  tax  upon  the  parish- 
ioners for  not  repairing  of  their  church,  who 
suggest  that  they  had  a  chapel  of  ease  in 
the  same  parish,  a  prohibition  was  denied ; 
for  of  common  right  they  ought  to  repair 
the  mother  church.  God/rejf  v.  Everid^  3 
Mod.  264. 

5.  The  court  will  not  grant  a  prohibition 
to  a  libel  against  parishioners  for  not  repair- 
ing the  church,  sJthough  the  word  church 
does  not  in  common  parlance  include  the 
chance],  which  they  are  not  bound  to  repair. 
Rogers  v.  Davenant,  1  Mod.  1^7. 

6.  Nor  does  it  lie  to  the  spiritual  court  to 
stop  a  suit  to  compel  a  rate  made  at  a  vestry 
regularly  summoned  by  the  parishioners  for 
the  repairs  of  the  parish-church.  Case  of 
Bermondtey  Churchy  2  Mod.  223. 

7.  In  a  suit  in  the  spiritual  court  for  a 
church  rate,  where  the  parishioners  were 
taxed  ten  times  the  value  of  an  ancient  rate, 
without  saying  what,  a  prohibition  was 
moved  for  upon  account  of  the  uncertainty 
of  the  rate,  but  denied.  Forte  v.  Buviere^  1 0 
Mod.  13. 

8.  The  spiritual  court  shall  not  be  pro- 
hibited from  enforcing  the  payment  of  a 
parish  rate  made  by  the  majority  of  the  pa- 
rishioners in  vestry,  although  for  the  rebuild- 
ing of  the  nave  of  tho  church.  JVayte  v. 
Oerman,  2  Show.  141. 

9.  It  will  not  lie  upon  a  suit  in  the  eccle- 
siastical court  for  a  pew  or  seat  in  the  body 
of  the  church.    Bootly  v.  Baily,  Hob.  69. 

10.  A  prohibition  was  refused  on  a  sug- 
gestion that  there  is  a  custom  within  the 
parish  of  3«  that  the  chureh-Wardemi  with 
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the  major  part  of  the  parish ionera  may  or- 
der the  seats  in  the  church  there,  and  are 
to  see  to  the  repairs  of  them ;  and  that  the 
church- wardens  would  have  placed  ihe 
plaintiff  in  a  pew  there,  and  the  defendant 
libelled  against  him  in  the  spiritual  court. 
LangUy  v.  ChtUe^  T.  Raym.  246. 

11.  A  prohibition  is  not  grant- 

[  *1102  ]  able  for  a'  matter  done  in  the 

church-yard,  upon  a  suggestion 

that  the  place  is  a  lay  fee.    Quiiter  v.  JSTew* 

ion,  Carth.  152. 

(e)  When  church-wardent  art  concerned. 

1.  Prohibition  lies  aAer  sentence  to  a  suit 
in  the  spiritual  court  by  former  church-war- 
dens against  their  successors,  wherein  an 
account  is  decreed  and  a  rate  made  for  re- 
imbursing, &c.,  that  court  haying  power  only 
to  order  an  account;  and  in  this  case  no 
affidavit  is  necessary.  Dawson  v.  fVilkinaon, 
Andr.  11.    C  T.  Hardw.  381.  S.  C. 

2.  The  spiritual  court  shall  not  be  prohi- 
bited from  citing  a  person  chosen  church- 
warden to  take  the  oath  of  office;  but  if  they 
require  an  oath,  which  tends  to  accuse  the 
defendant,  a  prohibition  lie^.  Waterjield  v. 
Biohap  of  CMchetter,  2  Mod.  118.  fVeek't 
case,  2  Mod.  278. 

(f )  When  a  person  liolding  a  partietdar  office 
or  iiluation  u  concerned, 

1.  A  prohibition  lies  to  stay  a  sait  in  the 
Arches  for  removing  a  chancellor  as  not 
qualified,  he  having  been  allowed,  &c.  Jones 
V.  Bishop  of  St,  Asaph,  Comb.  305. 

2.  So,  to  stay  suit  as  to  an  examination 
relating  to  the  office  of  master  of  a  free- 
school,  he  having  been  once  licensed.  Wood 
y.  Hill,  Comb.  324. 

3.  It  lies  to  the  bishop  to  try  the  right  of 
a  lecturer,  though  the  bishop  is  .a  judge  of 
the  fitness  of  the  person.    Holt,  418. 

4.  So,  where  the  chancellorship  of  a  bi- 
shop is  granted  for  life,  and  he  is  questioned 
in  the  ecclesiastical  court  concerning  his 
ability  to  exercise  that  office,  with  a  view  to 
deprive  him.    Sidton^s  case,  Cro.  Car.  65. 

5.  A  prohibition  lies  to  the  spiritual  court 
on  a  suggestion  that  they  are  proceeding  to 
deprive  the  parson  of  a  donative  for  being 
drunk  at  the  sacrament  ^non,  7  Mod.  31. 
Read  v  Deatory,  lb.  199t 

6.  Where  he  that  is  parson  of  another 
parish  comes  in  pro  interesse  mo,  a  prohibi- 
tion lies.    Cro.  £liz.  251. 

7.  If  the  spiritual  court  call  in  question 
the  'right  of  presentation,  prohibition  lies. 
Oerrard^s  case,  2  Leon.  168. 

8.  A  prohibition  lies  to  the  ecclesiastical 
court  for  questioning  the  institution  aAer 
induction.    HkUUni's  case,  Hob.  15. 

(g)  In  sidto  for  slander; — 

1.  When  it  lies. 
1.  A  prohibition  lies  to  the  spiritual  court 
on  a  libel  for  calling  a  woman  *^  a  jade."    2 
Show.  487.    March,  99.  pi.  170. 


2.  Libel  in  the  ecclesiastical  court  for 
these  words;  **she  itf  a  beastly  quean,  a 
drunken  quean,  a  copper-nosed  qneao,  and 
she  was  one  cause  wherefore  B  lefl  his  wife,< 
and  has  misspended  500/.,  and  she  keeps 
company  with  whores  and  rogues;*'  upon 
which  a  prohibition  was  granted.  March, 
89.  pi.  144. 

3.  Prohibition  to  a  libel  for  calling  ^  rogue 
and  rascal.''  Musgrave  v.  Pooee,  W.  Kely. 
101. 

4.  So,  for  saying  **  yon  are  a  rogue,  and 
have  had  fellows  to  swear  false.''  2  Show. 
454. 

5.  For  calling  a  man  ^*  Beelzebub."  .^Lneii. 
1  Ld.  Raym.  397. 

6.  So,  those  words  of  a  man :  **  thou  art 
a  drunkard,  and  nsest  to  be  drnnk  thrioe  a 
week."    March,  6,  pi.  11. ;  66.  pi.  103. 

7.  It  lies  to  the  ecclesiastical  court,  in  « 
suit  there  for  calling  a  person  **•  fool,  aaa, 
goose,"  Slc,  because  merely  words  of  heat 
and  passion.  Aewtnon  v.  Kingerby,  2  Ley. 
49. 

8.  So,  for  saying  ■*  he  has  no  sense,  is  a 
dunce  and  a  blockhead ;  I  wonder  the  bishop 
would  lay  his  hands  on  such  a  fellow ;  ho 
deserves  to  have  his  gown  pulled  over  hia 
ears ;"  because  a  parson  is  not  punishable 
in  a  spiritual  court  for  being  a  knave  or  a 
blockhead,  more  than  another  man.  Oose^ 
ter  v.  Parsons,  11  Mod.  141. 

9.  To  a  suit  for  calling  a  parson  *^  block- 
head and  knave."    1  Ld.  Raym.  433.  &  C. 

10.  For  any  words  spoken  of  a  clergyman 
which  are  actionable  at  common  law.  Hmii 
V.  Downes,  Com.  309. 

11.  To  the  court  of  the  constable  and 
marshal,  on  a  libel  sued  there  for  saying  to 
a  knight,  **  you  are  a  scandal  to  the  name 
of  gentleman,  and  to  the  order  of  knight- 
hood, a  pitiful  fellow,"  ftc.  Chmtnbero  v.  Jeis- 
m'figs,  7  Mod.  125.    Holt,  597.    Salk.  553. 

12.  A  man  prosecuted  an  ac- 
tion on  the*  case,  and  in  the  [  *1103  ] 
spiritual    court,  for   the   same 

words;  and  a  prohibition  was  granted,  ^itoit. 
Palm.  379. 

13.  Where  some  wol'ds  are  actionable  at 
law,  and  some  puni^able  in  the  spiritual 
court,  a  prohibition  shall  be  rianted;  for 
otherwise  it  would  be  a  double  vexatloB. 
Anon,  3  Mod.  74 

14.  Where  it  appears,  either  on  the  pro> 
ceedings  below,  or  affidavit,  that  the  suit  is 
for  words  spoken  that  are  actionable  in  Lon* 
don,  a  prohibition  lies  after  sentence;  other- 
wise,  if  this  appears  only  on  a  suffgeetioa 
not  verified  by  affidavit.  SuHy  v.  Yone,  Andr. 

15.  So,  it  lies  to  a  suit  for  calling  **  whore** 
in  London,  though  the  parties  live  out  of 
London.    1  Ld.  Raym.  711. 

16.  So,  for  the  words  **  old  thief  and  old 
whore,"  in  London.  1  Vent  343.  3^. 

17.  Words  tantamount  to  **  whore"  are 
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^tfain  the  custom  of  London,  as  calling  a 
nan  '•cuckold.*'  Ftcarf  v.  Worth,  U  Mod. 
357.    Stra.  471.  545. 

18,  Or  sayinff  she  has  made  her  husband 
»  ••  cuckold/*    Bennet  v.  King,  11  Mod.  195. 

19.  *«  Strumpet'*  iatanUmoaot  to*"  whore** 
in  London.     Cook  v.  Wingfidd,  Stra.  555. 


2.  When  not 

1.  A  prohibition  will  not  be  granted  where 
the  libel  is  for  calling  a  woman  **  whore.** 
WorvJM  ▼.  Uddal,  I  Sid.  433.  3  Lev.  63. 

2.  Nor  upon  a  suggestion  that  the  woman 
lived  in  a  place  where  by  custom,  such  deia- 
maiion  is  punishable  in  the  temporal  courts, 
mm  London,  ^kc  without  an  affidavit  thereof. 
iSnd  V.  TTkomson,  Andr.  299. 

3.  Nor  unless  oath  is  made  that  the  words 
were  spoken  there,  and  also  of  the  custom 
tlwre.  Awm,  4  Mod.  367.  Watoon  y  Clarke, 
1  Siiow.  131. 

4.  So,  though  it  was  spoken  in  heat  iiu- 
hay  V.  BorUm,  2  Ld.  Raym.  1136. 

L  Nor  fbr  calling  **old  thief  and  old 
whore.**  1  Vent  10. 

6.  Nor  for  calling  "^  impudent  whore,**  or 
*  whore  and  bawa**  Herbert  v.  Morrit,  I 
Vent.  7.  61.220. 

7.  So,  for  the  word  •*  strumpet**    Stra. 


8.  Or  ••bawd.*'  Loekey  v.  DangetJUid, 
Stra.  1100.  Andr.  286.  &  C  March,  99. 
pi.  170. 

9.  So,  ftr  callinff  one  ••  son  of  a  whore.** 
VtmeofU  V,  Alfy,  3  Lev.  1 19. 

10.  So,  for  saying  ••  you  were  B's  whore 
belbre  be  married.**  Sruil  v  Biohop,  3  liov. 
137. 

11.  Or  fer  saying  ••  he  keeps  a  whore  in 
iSUisC  V.  Ckamberknn,  3  Lev. 


350. 

12.  Nor  for  calling  one  ••  rogue,  rascal, 
whoremastor,  and  son  of  an  old  damned  per- 
gred  affidavit  bitch.*'  Smith  v.  Wood,  Comb. 
226. 

13L  Nor  for  calling  a  husband  *•  cuckold,** 
though  averred  that  it  signified  his  wife  is  a 
whore.  Merril  v.  Kondal,  Comb.  312.  2 
Lev.  66. 

14.  A  prohibition  was  denied  upon  a  suit  in 
the  spiritual  court  for  calling  a  woman 
••  witch.**  Mo.  906. 

15.  Nor  for  words  spoken  of  the  wifo  to  the 
husband ;  viz,  ••  she  is  a  dronken,  cheating, 
forsworn  jade.**  Anon,  Comb.  37. 

J 6.  Nor  to  a  suit  by  husband  and  wife 
and  their  son  for  calling  the  son  a  ••  bastard.** 
JMisy  V.  Hodgt^  2  Ld.  Raym.  1287. 

17.  Nor  for  saying  of  one  that  he  is  a 
**  whoremaster,  and  lias  had  and  now  has  a 
bastard.**    Maekoey  v.  Mtgey%  Comb.  434. 

18.  A  prohibition  shall  not  go  where  scan* 
dakos  words  are  spoken  of  tlM  function  of  a 
flpiritnal  person,    ^fisn.  Comb.  25. 

13.  Nor  on  a  suit  ui  the  eociesiastical  court 


for  saying  of  a  parson  ••  he  preaches  lies.** 
Cranden  v.  Walden,  3  Lev.  17. 

20.  Or  for  saying  *•  he  lies  with  all  the 
women  in  the  paruh.**  Yateo  v.  Lodge,  3 
Lev.  18. 

21.  Prohibition  to  the  spiritual  court  on  a 
suit  there  for  words  will  not  be  granted  after 
sentence.  Coke  v.  Hawking,  VZ  Mod.  13.  1 
Show.  33.  Hateibtnsv.  Coolr,Carth.2l3.  S.C. 

22.  Nor  after  sentence  for  calling  a  wo- 
man ••  whore,**  though  the  words  were  spoken 
in  a  place  where  they  are  punishable  by  a 
particular  custom,  as  in  London.  AsgU  v. 
Hunt,  10  Mod.  439.  Stra.  187.  S.  C.  ilnon. 
12  Mod.  236. 

23.  The  husband  cannot  stop  his  wifo*B 
proceedings  in  the  spiritual  court 

for*  defomatlon.  Tarrant  t,  Mawr,  [*ll04] 
Stra.  576. 

(h)  in  ouiUfor  titheo  ,^-* 

1.  When  it  lies. 

1.  If  lessee  for  years  be  sued  for  tithes,  he 
in  reversion  can  have  a  prohibition.  Mo.  915. 

2.  Prohibition  was  granted  to  the  spiritual 
court  because  executors  were  sued  thero  for 
double  damages  for  not  setting  out  tithes. 
Weekeo  v.  Trueoell,  1  Sid.  181.  Contra,  Wilko 
V.  Ruasel,  T.  Raym.  95. 

3.  If  a  suit  be  instituted  in  a  spiritual 
court  against  the  occupier  of  a  com  mill  for 
predial  tithes,  a  prohibition  lies.  Clarke  t. 
Darby,  Say,  43. 

4.  A  contract  was  made  between  the  vicar 
and  a  parishioner  to  pay  so  much  for  increase 
of  tithes ;  the  vicar  died,  his  successor  sued 
in  the  ecclesiastical  court  for  them,  upon 
which  a  prohibition  was  granted,  because  the 
contract  was  of  a  temporal  nature.  March, 
87.  pi.  140. 

5.  It  lies  against  the  Ung*s  formor.  Sir 
O,  Gerard  v.  Sheringion,  1  Leon.  286. 

6.  So  it  lies  upon  surmise,  that  the  lands 
were  the  Ci8tertian*s,  and  the  plaintiff  is  im- 
mediate former  to  the  king.  Counteoo  ef 
Linnox^o  case,  2  Leon.  71. 

7.  A  prohibition  lies  to  the  ecclesiastical 
court  upon  the  suit  for  tithes,  grounded  upon 
a  custom  against  common  right  Barker  v. 
Cocker,  Hob.  329. 

8.  So,  if  in  a  suit  for  tithes,  theparish- 
icmers  plead  that  he  is  not  parson,  because 
of  simony,  and  the  spiritual  court  refuse  the 
plea.     Colt  V.  Bishop  of  Coventry,  Hob.  163. 

9.  So,  upon  a  libel  there  for  tithes  in  kind, 
of  a  park  disparked  for  which  formerly  a  mo- 
dus had  been  paid.  Cowper  v.  Andrewo,  Hob. 
39. 

10.  Prohibition  lies  if  the  vicar  sue  the 
parson  for  tithes  of  gle^.    Mo.  457. 

11.  It  lies  upon  a  surmise  that  there  not 
being  sufficient  herbage  for  the  cattle  of  the 
plough,  the  owners  have  used  to  depasture 
in  green  tares  tithe-free.  Perry  y.  Some,  2 
Leon.  27, 28. 

12.  So,  it  lies  upon  a  label  for  tithes  for 
barren  cattle,  upon  a  snggostioii  that  the 
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party  had  no  cattle  but  for  plough  and  pail ; 
■o  UBO  where  a  parson  libell^  for  tithe  of 
eoniee.    March,  ^  pi.  87. 

13.  Where  the  ecclesiastical  court  enter- 
tains  a  question  as  to  a  modus,  prohibition 
lies.    Mkn2  V.  HeMen,  C.  T.  Hardw.  203. 

14.  It  lies  after  sentence  in  the  spiritual 
court  for  tithes,  where  a  modus  is  pleaded.  1 
Dy.  74.  pi.  49. 

15.  Where  the  suit  is  opon  a  modus  deci- 
maudi,  if  the  modus  be  denied,  a  prohibition 
lies  till  it  is  tried.  Scot  ▼.  fVaU,  Hob.  247. 
W.  Kejy.  19&  Holt  598. 

16.  The  archbishop  of  Canterbury  cited 
one  dwelling'  in  Essex,  for  subtraction  of 
tithes  grrowio|f  in  Essex,  to  the  Arches  court, 
which  court  is  held  in  London,  and  is  the 
court  of  a  peculiar  jurisdictioo  of  the  arch- 
bishop  of  C,  called  a  deanery,  and  exempted 
from  the  authority  of  the  bishop  of  London ; 
the  court  of  C.  B.  jnanted  a  prohibition. 
Porter  v.  Roehester^  13  Coke,  4 

17.  It  lies  upon  a  su£rg«stion  that  the  lands 
are  discharged,  as  they  were  in  the  hands  of 
a  prior.    1  Leon.  240,  241. 331, 332. 

18.  If  the  defendant  in  the  ecclesiastical 
court  pleads  that  the  tithes  belong  to  another, 
and  the  plea  is  refused,  a  prohibitioQ  lies. 
Atum.  1  Vent  24a  335. 

19.  A  suggestion  that  the  parishioner  is 
to  pay  the  tenth  part  of  milk  at  the  parson- 
age-house,  or  at  any  other  place,  is  a  good 
ground  for  a  prohibition*  Dodd  v.  IngUtan^ 
T.  Raym.  27a 

20.  It  lies  to  the  ecclesiastical  court  upon 
a  suit  for  all  the  tithes,  where  the  kinsr  or 
patentee  has  right  to  two  parts.  HoJah*s 
case,  Hob.  115. 

21.  If  proof  of  payment  or  subtraction  of 
tithes  is  denied,  a  prohibitioa*will  be  granted. 
3  Mod.  284. 

22.  So,  upon  a  suit  for  tithes  of  willows, 
upon  a  surmise  that  they  are  used  as  tim- 
ber in  that  country.  Otigfy  y,  Pindar,  Hob. 
219. 

23.  To  a  suit  for  tithes  of  hay  and  grain, 
where  the  lands  in  the  hands  of  an  abbot 
and  his  farmers  have  from  time  immemorial 
been  charged  with  tithes  of  wool  and  lambs 
only.  3Dy.394.pLl& 

24.*  A  suggestion  of  a  modus 
[  *1105  ]  for  tithes  of  a  water  corn-mill 
which  ancientiy  had  only  a  pair 
of  mill-stones,  but  of  late  two  pair,  yet  the 
prohibition  shall  go  to  the  whole,  because 
the  mill  is  the  subsUnce,  dec.  OrMey  ?. 
Falkingham,  4  Mod.  45. 

25.  §o,  upon  a  suit  for  the  second  hay, 
tithe  haying  been  paid  for  the  first  according 
to  the  custom.    Hi4fe  y.  JBZ/ts ,  Hob.  250. 

26.  It  lies  upon  a  surmise  that  the  owners 
haye  used  to  haye  the  hay  on  the  headlands 
for  cutting  down  the  com.  Amm,  2  Leon. 
70. 

3.  When  not 

1.  No  piobHNlion  in  a  raH  for  tithee 


where  theqneation  is  between  the  impro- 
priator and  yicar.  Drake  y.  7Vy2or,  Sira. 
87. 

2.  If  the  parson  libels  in  the  spiritual  court 
against  the  owner  of  lands  for  tithes  which 
he  severed,  but  a  stranger  took  and  carried 
away,  no  prohibition  shall  issue,  for  he  might 
plead  the  same  matter  in  bar  in  the  spiritual 
court.    Oerrard'9  case,  4  Leon.  7. 

3.  It  lies  not  where  the  doubt  is  only  cut 
solvend4B.  1  l.*eon.  94.  128.  3  Leon.  203. 
Sed  vide  contra,  3  Leon.  265. 

4  A  prohibition  to  the  ecclesiastical  court 
will  not  lie  upon  a  suit  by  the  parson  for 
tithes  contrary  to  a  yerbal  agreement  for 
money.    HawUi  y.  Bayfidd,  Hob.  176. 

5.  Nor,  upon  a  surmise  that  the  panon 
came  in  by  simony,  as  it  is  more  proper  for 
the  spiritual  court.  Butby  y.  WienfieorfA, 
Cro.  Eliz.  642. 

6.  A  parson  promises  for  lit.  that  the  pa- 
rishioner shall  be  acquitted  of  tithes  as  lon^ 
as  he  shall  be  parson;  the  parishioner  has 
no  remedy  by  prohibition,  but  only  on  th« 
agreement    AidreA,  y.  Ray^  Palm.  36. 

7.  A  composition  for  tithes  before  the  13 
Elix.  may  be  pleaded  in  the  ecclesiastical 
court,  and  is  no  ground  for  a  prohibition. 
StaHup  y.  Doderid^e,  2  Ld.  Raym.  1161. 

a  If  one  of  two  joint-tenante  of  tithes  soee 
in  the  ecclesiastical  court  without  the  other, 
or  a  feme  covert  sues  solely  for  defamation, 
this  is  no  cause  of  prohibition.  Marehf  9S. 
pL  26.  p.  47.  pi.  111.  p.  9a  pi.  112. 

9.  The  court  will  not  grant  a  prohibition 
to  a  suit  for  tithes  of  barren  ground  on  the 
sUtuto  2  &  3  Edw.  6.  a  13.,  unless  on  affi- 
davit that  it  was  pleaded  below  and  refused, 
and  the  suggestion  allege  the  land  te  be  tK- 
aple  Meters  jterilu;  Humor  y.  Jswer,  6 
Mod.  86.  96. 

10.  A  prohibition  was  denied,  where  iha 
libel  was  for  tithes  for  agistment  of  catUo 
ploughing  in  one  parish  and  depasturing  ia 
another.    Sidaioo  v.  Lowther^  5  Mod.  96. 

11.  So,  on  a  suggestion  that  a  hundred 
ought  to  be  diseharged  of  herbage  or  other 
tithes  by  custom.  Hieko  y.  YfeodMsn,  Combw 
403,404. 

12.  Nor  upon  surmise  that  money  ought 
to  be  paid  to  the  parish-clerk  in  lieu  of  tithes. 
SaoeU  y.  fToed,  1  Leon.  94. 

13.  It  lies  to  a  libel  there  for  a  pension 
payable  for  tithes,  though  it  issue  out  of  lay 
land.    Cowper  y.  Andrttoo,  Hub.  42. 

14.  Nor  upon  suggestion  that  tithe  had 
been  paid  to  the  vicar,  &C.,  and  time  oot,  ftc. 
3  Leon,  203. 

15.  Nor  for  a  modus  or  other  foreign  mat- 
ter, unless  pleaded  below,    ibisn.  Suk.  551. 

16.  Where  there  is  a  composition  for 
tithes,  a  prohibition  lies  not ;  the  remedy  ie 
by  appeal.  Bradthaw  v.  TWnten,  Garth. 
70.    Holt67L    lShow.8L8.C. 

17.  No  prohibition  is  grantahle  to  a  Miit 
brought  in  the  «oolenastioal  ooart  for  a  iraj 
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Ibr  Um  nmoftl  of  iithai.    JUwy  t.  AUMy. 
W.  Jo.  230. 

18.  It  Um  Dot  upon  wamdan  that  the  per- 
son bat  lued  to  take  the  corn  growing  upon 
every  tenth  land,  for  the  custom  is  nnrea- 
■onabie.  Stebbt  t.  Ooodiaekt  1  Leon.  99, 
100.    Oofrtrw,  2  Leon.  70. 

(i)  hi  auiU  ameeming  maniagea;^^ 
1.  When  it  lies. 

1.  A  man  was  sued  in  the  spiritoal  court 
Ibr  having  married  with  his  father's  brother's 
wile,  and  a  prohibition  was  granted.  Ibr- 
riaan  v.  BmoeO,  Vaugh.  206, 207,  &c. 

2.  Prohibition  lies  on  a  libel  ooUnsiyely 
brought  in  the  spiritual  court  to  dissolve  a 
narnage  on  the  ground  of  incest,  with  a 
view  to  bastardise  the  issne.  ^iioii.  t  Mod. 
315. 

3.*  So,  on  a  suit  there  for  an- 

[  *1]06  ]  nnlling  a  marriage  as  inoesto- 

ons  after  the  death  of  one  of  the 

parties.    Hiek$  v.  HarrU,  Comb.  200.  Vide 

lb.  356. 360. 

4.  So,  if  pending  the  snit  one  of  the  par- 
tiee  djee*  a  prohibition  shall  go  quoad  annul. 
lin^  the  marriage,  iiidks  v.  Uarru^  12  Mod. 
35. 

5.  On  a  libel  emua  jaettdiomU  wutniagUt 
the  sQ^gestion  Ibr  a  prohibition  was,  that  he 
was  indicted  at  the  Old  Bailey  for  marrying 
two  wives,  and  that  he  was  convicted  in'  a 
eoart  of  that  offenoe  which  had  a  proper  ju* 
riedietioo,  dec;  a  prohibition  was  granted. 
Bi^  ▼.  Bo^  3  Mod.  164.    Comb.  72.  S.  C. 

6.  The  eoorta  of  law  have  cognisance  of 
whaM.  oiArriagas  are  incestnoos  and  what  not, 
and  may  prohibit  the  spiritoal  court  ftom 
qeestimiing  Ihem.  fferrison  v.  BurvM, 
Vaogii.  207.  220. 

3.  When  not. 

L  Though  sometimes  prohibitions  have 
been  granted  in  canses  matrimonial,  yet  it 
was  smid  that  if  it  were  now  ft$  inUgra^ 
they  would  not  be  granted.  WaOAnaon  v. 
Mergefrea,  T.  Raym.  464, 465. 

S.  Prohibition  shall  not  go  in  a  suit  on  a 
eoBtract  of  marriage  tn  /trtvro,  unless  the 
party  aloo  snes  at  common  law.  Jumm  v. 
CeUias,  Holt,  457,  458, 459. 

3»  A  prohibition  was  denied  on  a  libel  for 
iBoesilaous  marriage,  but  proceedings  were 
eCayed  bv  rule  on  information  of  covinous 
jMactioe  m  the  father  to  defeat  the  children. 
CmUitm  eaM,  T.  Jones,  213. 

4.  A  prohibition  will  not  be  granted  to 
proeeedings  in  the  spiritual  court  a^intt 
one  for  marrving  his  brother^  or  sister's 
daughter,  and  a  prohibition  denied.  Wai' 
Iniasen  v.  Mnrgfotroy,  Skin.  37.  T.  Raym. 
464.  8.  C. 

5.  So,  on  a  marriage  with  the  wife's  sis- 
ter's daoghter,  being  within  the  Levitical 
degrees,  a  prohibition  will  not  be  granted. 
KUesloii  V.  OoifreZI,  Com.  318. 

( j)  At  fn^  reipeetiiig  ikt  probate^  ife,  cf  a 

wUI. 


1.  The  conrt  will  prohibit  the  spiritual 
court  from  granting  probate  of  a  writ  made 
bv  a  feme  covert,  although  by  marriage  arti- 
clea.8he  was  authorised  to  make  an  appoint- 
ment     7b^2or  v.  Rains^  7  Mod.  148. 

2.  The  spiritual  court  is  to  judge  whether 
a  person  is  capable  of  making  a  will,  and 
therefore  shall  not  be  prohibited  from  grant, 
ing  probate  of  a  will  made  by  an  infant, 
upon  a  suggestion  that  he  was  under  seven- 
teen years  of  age.  iS^nolftoood  v.  Briekhoutej 
2  Mod.  316. 

3.  Butona'suggestion  that  a  testatrix  was 
a  married  woman,  the  superior  courts  will 
prohibit  the  prerogative  court  from  trying 
the  fact,  whether  she  had  power  from  her 
husband  to  make  a  will,  llrook  v.  TVinitfr, 
1  Mod.  211. 

4  It  lies  not  to  the  spiritual  conrt  for 
proving  a  will  containing  both  lands  and 
goods.  Hudaon  v.  Piaker^  Holt,  180.  Searla 
V.  WvOuma,  Hob.  290. 

5.  If  the  lord  of  a  manor  has  probate  of 
frills  within  his  manor,  prohibition  lies  to 
restrain  the  ecclesiastical  court  from  granting 
probate  of  snch  wills.  Orjihana  of  Ziondim's 
ease,  5  Co.  73  b. 

6..  Upon  suggestion  that  a  devisor  was 
not  of  sane  and  perfect  memory  at  the  time 
of  making  a  will,  which  will  contained  a  de- 
vise of  manors,  lands,  Adc.  as  well  as  of  per- 
sonal property,  a  prohibition  will  be  granted 
Smerally,  and  not  specially  for  the  land  only. 
arquia  ff  WineJiealer*§  case,  1  Co.  23  a. 
Salk.  552. 

7.  It  was  granted  to  the  spiritual  conrt 
against  their  revoking  the.probate  of  a  will, 
because  the  ezecntor  was  become  a  bank- 
rupt Httt  V.  Mittff,  1  Show.  293. 995.  Skin. 
299.  S.  C. 

8.  A  snit  in  the  spiritual  court,  for  (Vsndu- 
lently  taking  away  a  will  which  had  been 
proved  there,  will  not  be  prohibited.  Deer*a 
case,  12  Mod.  325. 

(k)  In  auUa  reapeeting  ike  diatrihution  of  a  tea- 
tator*s  OH'  intettaWa  effeeta, 

1.  It  lies  to  a  fadgB  of  the  prerogative 
court  for  interfering  in  the  distribution  of 
goods  after  an  administrator  appointed^ 
Fdndam  v.  DeconeH,  W.  Jo.  228. 

2.  So,  it  lies  to  the  spiritual 

court  to  prevent  distributing  an  f  *110T  ] 
estate  pur  autre  tie.*    Oldham  v. 
Pideenng,  Holt,  503,  504. 

3.  Or  if  the  ordinary  endeavour  to  compel 
the  administrator  to  make  distribution  of 
tho  surplusage.  Slawney*9  case,  Hob.  83. 191. 

4.  So  where  they  compelled  an  executor 
to  exhibit  an  inventory  in  order  to  a  distri- 
bution.   PoUt  V.  Ani/A,  5  Mod.  247. 

5.  It  lies  to  a  suit  for  taking  away  the 
goods  of  an  intestate  from  the  administrator, 
because  an  action  of  trover  may  be  brought 
for  them.    SadUr  if^Daniel,  10  Mod.  21. 

6.  Though  there  is  no  survivorship  by 
their  law  among  joint-legatees,  yet  if  they 
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will  not  admit  the  survivonbip  to  take  place, 
they  shall  be  prohibited.  Btutard  v.  Stukelp^ 
2  Lev,  209. 

7.  After  admiDistration  granted,  the  ordi- 
nary has  not  power  to  compel  the  adminis- 
trator to  make  distribution ;  and  if  he  go 
about  to  repeal  the  letters  for  not  doing  it,  a 
prohibition  lies.    HUl  v.  Bird^  Aleyn,  66. 

6.  A  motion  for  a  prohibition  upon  a  dis- 
pute between  a  peculiar  and  the  prerogative 
court,  whether  lima  notahika  or  not,  was  re- 
fused.    Cottingkam  v.  Lofts,  10  Mod.  272. 
(1)  In  a  suit  for  a  Legacy ; — 
1.  When  it  lies. 

1.  A  prohibition  lies  to  the  court  of 
Arches  on  a  libel  for  a  legacy  of  books  given 
to  the  library  at  Lambeth,  on  a  sogFestion 
that  the  plaintiff  was  cited  out  of  the  dio- 
cese, and  that  the  archbishop  of  Canterbury 
is  judge  of  the  court.  Sheffield  v.  Archbithop 
of  Canterbury^  2  Show.  146. 

2.  One  who  was  bound  by  bond  and  cove- 
nant to  pay  portions  to  the  daughters  of  a 
etr^nger  at  twenty-four  years  of  age,  devised 
by  his  will  portions  to  ie  paid  to  the  daugh- 
ters at  twenty-one :  they  sued  in  the  spiritual 
court  for  payment  under  the  will,  upon 
which  a  prohibition  was  granted,  because 
the  payment  at  twenty-one  would  not  have 
been  a  discharge  of  the  bond  and  covenants 
appointing  them  to  be  paid  at  twenty-four. 
Daviess  case,  Mo.  246. 

3.  A  prohibition  lies  if  the  spiritual  court 
proceed  on  a  libel  for  a  legacy  to  be  paid  out 
of  lands.  Bastard  v.  StockwdU  2  Show.  50. 

4.  So  upon  a  suit  for  part  of  the  money 
appointed  by  will  out  of  the  lands  devised  to 
be  sold,  for  it  is  but  a  legacy  in  equity.  £<f- 
wirdt  V.  Grave^  Hob.  265. 

5.  Prohibition  was  granted  in  a  suit  for  a 
legacy,  because  the  judge  refused  to  allow 
the  executor  to  retain  assets  for  bonds; 
upon  which  a  special  consultation  was  grant- 
ed, iia  ^twd  inveniat  teeuritatem  to  repay  the 
legacy  if  there  was  any  recovery  on  the 
bonds.    Mo.  413. 

6.  So  to  stay  a  suit  in  the  court  Christian 
commenced  against  an  executor  by  one  for 
a  legacy  bequeathed  to  him  by  his  father, 
who  willed  that  his  goods  should  be  parted 
amongst  his  children  according  to  the  cus- 
tom of  London.  Hnrvey  v.  Harvey^  4  Leon. 
12. 

7.  Prohibition  lies  for  suing  the  adminis- 
trator of  an  executor  for  a  legacy  given  by 
his  tesutor.  Tucker y.  ThweU,C.  T.  Hardw. 
185. 

2.  When  not. 

1.  No  prohibition  lies  to  suit  by  an  exe- 
cutor in  the  spiritual  court,  afler  assent  to  a 
legacy.    March,  96.  pi.  167. 

2.  A  makes  his  will,  and  thereby  makes 
G  and  D  his  executors ;  D  makes  his  will 
and  executors,  and  dies ;  G  dies  intestate, 
his  administrator  sues  the  executors  of  D  in 
the  spi ritual  court  for  a  legacy  due  from  A, 


and  a  prohibition  was  denied.     WiOan  v, 
QUI,  T.  Raym.  123. 

3.  It  will  not  lie  where  the  defendant 
pleads  a  release  in  bar  of  a  legacy,  and  the 
plaintiff,  confessing  the  release,  repUe>« 
that  the  intestate  who  made  it  was  an  idiot, 
though  they  proceed  to  examine  the  idiocy, 
.^noii.  Hob.  188. 

4.  It  will  not  lie  Vo  the  court  Christian  in 
a  suit  for  a  legacy  to  be  paid  out  of  money 
arising  from  lands  devised  to  be  sold  by  the 
executors  for  that  purpose.  3  Dy,  264  pi  41. 

(m)  In  a  ouU/orfeeM, 

1.  If  an  apparitor,  a  register,  or  a  parish- 
clerk,  sues  for  his  fees  in  the  spiritual  court, 
a  prohibition  shall  go.  1  Mod.  167, 168  not««. 
I  Ld.  Raym.  703.  Anon.  12  Mod.  583:  Cierk 
V.  Lee,  10  Mod.  261. 263. 

2.  A  prohibition  lies  to  a  suit 

there   for*    fees    for   swearing  [  *1106  ] 
churchwardens.    Gk»«stn  v.  £/ii- 
S(m,lSalk.  330. 

3.  A  prohibition  lies  to  a  suit  for  fees  in 
the  court  of  admiralty.  Clerk  v.  Lee,  10 
Mod.  264. 

4  Or  in  the  court  of  honour.  10  Mod.  26. 

5.  A  prohibition  will  not  lie  to  a  suit  in 
the  ecclesiastical  court  for  proctor^  feee. 
Johnson  V.  Lee,  5  Mod.  242.  Johnsion  ▼. 
Oxenden,  4  Mod.  255. 

6.  But  if  a  proctor  libel  in  the  spiritaal 
court  for  his  fees  in  a  suit  there,  and  also  for 
expenses  of  a  journey  and  other  disbuiee- 
ments,  a  prohibition  shall  go  for  all  except 
the  fees.    Horton  v.  Wilton,  1  Mod.  167. 

7.  It  lies  to  the  ecclesiastical  court  upon 
a  suit  by  the  parson  and  churchwardens  for 
burial  fees  of  a  dead  corpse  carried  through 
and  buried  elsewhere.  CoU  v.  BiMhap  of  Co» 
ventry.  Hob.  175. 

(n)  MiscdlaneauM  ; — 
1.  When  it  lies. 

1.  Where  an  original  cause  belongv  pro- 
perly to  the  spiritual  court,  and  by  plea  a 
thing  triable  properly  by  our  law  comes 
in  question,  if  their  proceeding  differ*  from 
our  law,  and  they  do  not  pursue  the  same 
manner  of  trial,  a  prohibition  lies.  Wood  v. 
Churley,  2  Ro.  439. 

2.  A  prohibition  lies  to  the  ecclesiastical 
court  where  they  go  about  to  take  prooA  of 
witnesses  inperpetuam  rei  memorianu  Anp- 
per  V.  Steward,  Hob.  248.  286. 

3.  So  if  they  go  about  to  examine  the  de- 
linquent upon  oath,  quoad  the  execution, 
though  the  original  cause. belong  to  thenu 
Spendlow  v.  Sir  William  Smith,  Hob,  84 

4.  If  the  ecclesiastical  court  proceed  upon 
a  canon  which  is  contrary  to  Uie  common 
law,  statute  law,  or  custom,  a  prohibition 
lies.    March,  22.  pi.  50.  &  67.  pi.  54. 

5.  Sir  D  M»  knight,  was  sued  in  the 
ecclesiastical  court  by  the  name  of  Sir  D  M, 
knight  and  baronet,  and  pleaded  it  ther« 

I  that  he  is  only  knight,  and  not  baronet,  and 
ithe  court  having  disallowed  the  plea,  and 


PROHIBITION. 


1109 


proceeded  to  ezcommanioation,  a  prohibition 
was  graotfld.  Sir  \D.  MoMnngberif^t  case,  T. 
Raym.  219. 

6.  One  was  exconBoiantcated  for  not  re- 
eeiring'  the  sacrament  in  his  parish  church 
in  the  city  ^f  Bristol  after  a  monition  ;  he 
pleaded  in  the  ecclesiastical  court,  that  bo 
had  received  the  sacrament  in*  the  country 
at  his  parish  chaich  there,  which  plea  they 
refused  ;  a  prohibition  was  granted.  Anon. 
Skin.  101. 

7.  Upon  alleging  offer  of  plea,  claiming 
property,  and  refusal  of  the  plea,  a  prohibi- 
tion will  be  granted.  Edmon$on  t.  Walker^ 
1  Sfaow.  179. 

8.  A  prohibition  lies  to  the  spiritual  coart 
against  a  citation  ex  officio  to  answer  articles. 
Binh  T.  Lake,  1  Mod*.  185. 

9.  The  court  will  prohibit  the  spiritual 
court  from  proceeding  against  a  person  for 
keeping  a  school  without  license,  if  it  appear 
that  the  patronage  is  not  in  the  ordinary  but 
in  the  founder.    BtUet  t.  Kendal,  1  Mod.  3. 

10.  If  the  matter  in  the  libel  appears  in- 
sufficient, a  prohibition  shall  be  granted, 
though  the  matter  in  the  declaration  be 
suflk^nt.    Lowry  v.  Reynet,  2  Lev.  218. 

11.  A  prohibition  lies  to  the  ecclesiastical 
court,  if  upon  -a  trial  and  verdict  in  a  pro- 
hibition, a  consultation  be  awarded,  and  the 
same  be  acccepted,  which  was  tried  before. 
Farmer's  case.  Hob.  286: 

12.  A  prohibition  lies  to  the  ecclesiastical 
eoort,  though  the  cause  arise  within  a 
Ctfonty  palatine.    HvUonU  case.  Hob.  16, 16. 

13.  Prohibition  lies  to  the  delegates  in  a 
soit  for  beating  a  clerk,  where  a  plea  of  jus- 
tification was  not  allowed.  Kelly  v.  Walker, 
Cro.  Eliz.  655'. 

14.  A  prohibition  was  granted  because 
the  spintoal  court  refused  to  take  a  plea 
that  the  plaintiff  there  was  not  incumbont. 
PendUion  t.  Green,  3  Leon.  265. 

15.  So  if  they  proceed  upon  a  custom 
agatmst  law.    ReynoUPt  case,  Mo.  916. 

2.  When  not. 

1.  If  the  ecclesiastical  court  proceed 
againat  a  man  without  citation,  where  th6y 
have  jurisdiction,  no  prohibition  lies;  the 
remedy  is  by  way  of  appeal.  March,  98. 
pi.  169.;  92.pl.  152. 

2.  The  court  Christian  cites  the  members 
of  corporations   by    their    proper   names, 

though  It  proceeds  against  them 
[  *1108  ]  in*  their  politic  capacities;  for 

that  court  has  no  way  to  compel 
an  appearance  but  by  personal  process,  and 
a  prohibition  was  denied  upon  such  citation. 
The  case  of  Wax  Chandlen*  Company,  Skin. 
27,28. 

3.  A  prohibition  was  denied  to  a  suit  for 
brawling,  against  the  mayor,  who  came  to 
eopprese  a  riot.  Wtnmoutn  v.  CoUint,  2  Ld. 
JUtid.  850. 

i.  Where  an  Appoal  was  made  to  the  arch- 
biahop  of  C,  as  a  visitor  of  a  college,  by  a  fel- 


low thereby  and  the  appellant  prayed  a  pro- 
hibition, suggesting  another  to  be  visitor,  the 
prohibition  warf  denied,  the  urchbishop  hav- 
ing acted  as  visitor  for  four  hundred  years, 
and  no  other  now  claiming  the  power.  Mar. 
tyn  V.  Archbishop  of  Canterbury,  Andr.  258. 

5.  It  lies  not  to  stay  a  suit  for  not  provid- 
ing communion  wine  at  Easter,  on  a  sugges- 
tion  that  the  parson  ought  to  do  it  Rhetor  of 
Wesibury'^9  case.  Comb.  76. 

6.  Many  men  recover  costs  in  the  spiritual 
court ;  one  of  them  releases,  the  othertf  sue 
there  for  their  costs,  this  is  no  cause  of  pro- 
hibition ;  so  if  baron  and  feme  recover  costs 
there  for  defaming  the  wife,  and  the  baron 
releases,  this  will  not  bar  the  wife.  March* 
73.  pi.  112.  See  lb.  25.  pL  26.  &l  pa.  47.  pL  74. 

7.  It  was  denied  to  a  suit  by  the  wife 
against  the  husband  for  alimony.  HyaCs  case, 
Cro.  Jac  364: 

8.  It  will  not  lie  to  stop  a  feme  covert,  su- 
ing singly  upon  the  statute  of  distributions. 
Death  v.  Beaxtx,  10  Mod.  64. 

9.  If  the  wife  be  sued  singly  in  the  spirit- 
ual  court,  where  the  husband  ought  to  have 
been  joined,  this  is  no  cause  for  a  prohibition, 
though  it  may  be  a  good  one  for  an  appeal 
Clerk  V.  Lee,  10  Mod.  264. 

10.  A  prohibition  is  never  granted  on  part 
of  the  case.     Tamer  v.  Oeihin,  Gilb.  131. 

11.  Upon  a  petition  to  any  ecclesiastical 
judge,  without  suit  there,  no  prohibition  lies. 
March,  45.  pi.  70. 

12.  A  prohibition  to  the  spiritual  court 
was  refused  till  the  special  matter  was  plead- 
ed  there.  Stone  v.  Harwood,  C.  T.  Hafdw. 
357. 

13.  A  prohibition  does  not  lie  on  a  sugges- 
tion of  being  cited  out  of  the  diocese,  lUHer 
plea  pleaded.    Anon,  2  Show.  155. 

14.  Where  the  ecclesiastical  court  proceeds 
in  a  matter  merely  spiritual,  though  their 
proceedings  be  contrary  to  the  common  law, 
yet  no  prohibition  lies*  Shatter  v.  Friend,  1 
Show.  172. 

15.  So,  where  the  bishop  libels  for  an  an- 
nuity, Slc,  before  his  own  commissary.  Anon. 
Comb.  131. 

16.  The  ecclesiastical  courts  may  hold  plea 
of  an  excuse  for  not  going  to  church,  and  no 
prohibition  lies.    March,  93.  pi.  162. 

17.  The  spiritual  court  shall  not  be  prohi- 
bited  to  punish  for  fornication,  though  one 
of  the  parties  be  dead.  Hemminge  v.  Priee^ 
Holt,  457. 

18.  Prohibition  lies  not  to  an  appeal  in  the 
court  of  Arches  from  a  petition  to  the  ordi- 
nary for  a  license  for  setting  up  a  monument 
Cart  V.  Marth,  Andr.  69,  70. 

19.  It  does  not  lie  to  a  suit  in  a  spiritual 
court  for  a  foculty  to  erect  a  gallery  in.  a. 
church  or  chapel.  PatoBon  v.  Seatt,  Say.  178. 

20.  Prohibition  is  not  allowable  for  exoom* 
implicating  one  for  costs.    Mo.  540. 

21.  Not  to  stay  a  suit  in  the  ecclesiastical 
court  for  procurations.  Sanderton  v.  Clagget, 
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8tn.  431.  JGrim  v.  OuUder^  T.  Ray  m.  360. 
3  Show.  97.  S.  C. 

23.  It  does  n^t  lie  to  a  suit  in  the  epiritoal 
court  for  forging  an  order  of  that  odort.  SVn- 
der  ▼.  SmaUSro^,  1  Lev.  iSa 

33.  Nor  on  a  libel  for  a  peniion  charged 
on  an  impropriator.  Oirton  v.  QiLder^  2  Show. 
97. 

HI.  Whin  a  PftoHumoN  umb  to  thb  admi- 

KALTT  COCTKTS  ; — 

1.  When  it  doet  lie. 

I.  Prohibition  liee  if  the  admiralty  oonrt 
holda  plea  of  a  thing  done  npon  the  knd,  whe- 
tlier  in  England  or  in  a  foreign  country.  Cra 
45a  3R0.413.  BridlgciiMm'c  case,  Uob.  11. 
lb.  80.  213. 

3.  If  they  hold  plea  of  a  matter  npon  the 
Thamee,  which  is  de  corpore  eomitaius.  Mo. 
916. 

3.  The  master  of  a  ship  pledged  it  in  Spain 
for  JC50,  lor  which  the  ship  on  its  return  was 

attached  in  the  Thames,  and* 
[  *1110  ]  prohibition  was  granted;  other- 

wise,  if  the  ship  luid  been  pledged 
npon  the  sea  for  necessary  tackle.  Mo.  918. 
T.  Raym.  489.  496. 

4.  if  a  ship  be  taken  at  sea,  whether  by 
letters  of  mart  or  by  piracy,  if  it  be  sold  ia- 
fru  eorpu$  ecmitatut^  and  the  party  libels 
against  the  vendee  in  the  admiralty,  a  prohi- 
bition lies.     March,  110.  pL  108. 

6.  It  lies  far  holding  plea  of  an  agreement 
made  at  sea,  and  put  in  writing  and  sealed 
in  fbreiffn  lands;  not  so  if  only  a  bare  remem- 
brance had  been  made  of  it  at  land.  Palmer 
V.  Fope,  Hob.  79.  313. 

6.  If  the  court  of  admiralty  issue  process 
in  the  nature  of  an  embargo  to  slop  a  ship 
gotDg  to  the  East  Indies,  contrary  to  the 
charter  of  the  E2ast  India  Comnany,  a  prohi- 
bition lies  before  appearance;  for  it  is  clear  it 
is  not  within  their  jurisdiction.    6  Mod.  13. 

7.  Where  there  were  thirteen  part-owners 
of  a  shipt  and  one  of  them  refVised  to  let  her 
ffo  to  sea,  whereupon  a  stipulation  was  taken 
ror  the  share  of  the  party  refusing,  and  after- 
wards the  ship  went  her  voyage,  and  this  sti- 
pulation being  put  in  suit  in  the  court,  a  pro- 
hibition was  granted ;  because  the  building 
the  ship  and  the  charter-party  were  at  land. 
Rex  T.  Perry,  3  Salk.  33.    OMnb.  109, 110. 

&a 

8.  Prohibition  lies  to  the  admiralty  for 
suing  there  for  mariner's  wages.  Woodward 
V.  Bonitham,  T.  Raym.  3. 

9.  So  it  Uee  to  a  suit  for  the  wages  of  a 
master  of  a  ship.   Day  v.  Suelgrooe,  Com.  74 

10.  The  master  was  prohibited  to  sue  the 
part-owners  for  seamen's  wages  which  he 
had  paid.  .^non.  Fort.  330.  Woodward  v. 
Bonitham,  T.  Raym.  3. 

II.  It  will  lie  upon  a  libel  by  an  ambassa- 
dor against  an  alien,  for  his  goods,  as  confis- 
cated to  his  master.  Palmer  v.  Pope^  Hob. 
79.  313. 

13.  If  it  appears  on  the  face  of  the  proceed- 
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ing  that  the  admiral  baa  not  jnriedieUaB,  he 
may  be  prohibited  at  any  time.  Bex  v.  Btmm, 
13  Mod.  134, 135. 

13.  It  will  Ue  for  holding  a  plea  of  thmgs 
done  in  foreign  lands,  though  the  libel  all^ 
li  infra jwrioaietionemmarUmwiiL  Palmers. 
Pope,  Hob.  80.  313. 

14  So  where  it  has  not  original  inrisdic- 
tion,  although  a  question  arises  which  is  pro- 
per for  their  conusance ;  teeua,  where  it  has 
original  jurisdiction,  though  a  question  arises 
not  proper  for  them.  Jrematdin  v.  Sandt, 
Cbmb.  463. 

15.  Prohibition  lies  against  one  saing  in 
the  admiralty  for  a  caose  of  action  which  by 
the  civil  law  makes  a  party  liaUe,  but  tlie 
common  law  does  not    Mo.  776w 

16.  Prohibition  to  the  admiralty  will  lie  fbr 
holding  a  plea  of  a  thing  done  in  any  port. 
Palmer  v.  Pope,  Hob.  79. 

17.  Prohibition  to  the  admiralty  for  refos- 
a  plea  of  claim  of  property.  11  Mod.  6.n. 
8.  If  the  court  of  admiralty  proceed  both 

against  the  ship  and  the  owners,  a  prohibi- 
tion lies  as  to  the  owners.  Jokiuion  v.  £8^p• 
ney,  6  Mod.  79. 

19.  If  a  tradesman  furnish  a  ship  with  sails 
and  other  necessaries,  and  sAer  the  owners 
have  publicly  sold  both  ship  and  tackle,  he 
libels  in  the  admiralty  court  airainst  the  ship, 
the  master,  the  old  owner,  and  the  new  own- 
er,  the  court  will  grant  a  prohibition  as  to 
the  ship,  the  master,  and  the  new  owner. 
Hoare  v.  Clement,  3  Show.  33a 

S.  When  not. 

1.  It  does  not  he  tg  the  admiralty  on  a  snit 
there  for  seamen's  wages.    Amon,  Comb.  71. 

3.  A  prohibition  does  not  lie  to  the  oonri 
of  admiralty  to  stop  a  suit  there  by  all  the 
mariners  ofa  ship  jointly  against  the  master; 
but  if  the  master  and  seamen  of  a  ship  join  in 
a  libel  in  tbo  admiralty  court  against  the 
owners,  for  wages,  a  prohibition  lies.  Anon, 
3  Show.  86. 

3.  Prohibition  was  denied  to  a  seamaa^s 
suit  in  the  admiralty  for  wages  npon  a  con- 
tract with  a  freighter ;  for  it  need  not  be  se- 
r¥  altum  mare.  Smith  v.  Croohy,  Fort  230. 
Lev.  60. 

4  A  prohibition  was  denied  where  the  ori- 
ginal cause  arose  npon  the  sea.  Spark  v.  Ste^" 
ford.  Hard.  183. 

5.  A  suit  in  the  admiralty  by  a  part-oiwner 
to  give  security  for  the  ship,  wiU  not  be  pro- 
hilMted.    Dimmoek  v.  Chandler,  Stra.  89a 

6.  It  lies  not  to  stay  a  suit  there  against 
the  master  of  a  ship  who  had  hypothecated 
it  for  necessary  repairs,  4tc.  Corset  v.  Hmriy, 
Comb.  135. 

7.*  Nor  to  stay  a  suit  there  for  [  mil  ] 
the  caption  of  a  ship  on  the  sea, 
although  the  conversion  was  on  the  le»4« 
Res  V.  Brotene,  Comb.  444 

8.  A  prohibition  will  not  lie  to  the  conrt 
of  admiralty  for  refusing  a  plea  of  the  sta- 
tute of  limitations,  if  it  be  badly  pleaded. 
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Ewv  w.JoMM^S  Mod.  26.  9  Ld.  Raym.  937. 
S.C. 

9.  Prohibition  to  the  admiralty  will  not 
lie  afteraMDtenoe  upon  a  Burmise  of  a  thing 
not  appearing  in  the  libel.    Hob.  79. 213. 

10.  There  can  be  no  prohibition  to  the  ad- 
miralty afler  Benience,  unless  it  appear  upon 
Um  libel  that  the  thing  was  not  done  npon 
the  high  aeas.  Tburson  v.  Tovarnti^  1  Ro. 
80.     AdmiraUy  case,  13  Co.  78. 

1 1.  A  prohibition  to  the  admiralty  will  not 
lie  for  judging  a  cause  within  their  jurisdic- 
tion contrary  to  the  rules  of  our  law.  Hob. 
13. 

12.  No  prohibition  lies  to  the  admiralty 
tor  suing  a  recognisance  there  taken  by  way 
of  stipulation  against  one  that  was  surety  in 
the  nature  of  baiL  Par  t.  £mju,  T.  Raym. 
78. 

IV.  Wbkn  ▲  raoHiBiTioif  liks  to  ths  couaTS 

or  BQDITT. 

1.  If  a  court  of  equity  intermeddlee  with 
any  matters  properly  triable  at  common  law, 
or  which  concern  freehold,  it  may  be  prohi- 
bited.    Beath  v.  Ridley,  Gro.  Jac.  335.  483. 

3.  A  prohibition  granted  to  the  court  of 
the  chamberlain  of  Chester,  for  a  court  of 
equity  cannot  charge  the  inheritance  of  a 
man's  land  with  a  rent.  Oteley  v.  Sir  0» 
IF«r6crlon,T.  Raym.  221. 

3.  It  hes  to  the  chancery  court  of  the 
cinque  ports  to  stay  a  suit  there  for  disco- 
very of  a  eattom.    Curling  ▼.  Long,  Comb. 

4*  So  to  ^  chancery  court  in  Wales  to  stay 
a  so  it  there  against  one  who  lives  out  of  their 
jurisdiction,  though  the  bill  was  for  disco- 
very of  B  deed  which  concerned  lands  within 
their  jurisdiction.  DranUr  t.  Duggint, 
Comb.  468. 

V.  Wnsn  A  noHiBmoN  usa  to  tuc  courts 

or  WAI.BB. 

1.  A  prohibition  lies  to  the  court  of  the 
marrhns  of  Wales  on  a  suit  there  for  a  legacy. 
£UiM  Y.  Wnmc,  T.  Raym.  191. 

2.  Prohibition  lies  to  the  grand  sessions  in 
Walea*  lor  proceedings  against  a  defendant 
thst  lived  out  of  their  jurisdiction.  Vaughan 
w.  Eoan9,  2  Ld.  Raym.  1408.  Stra.  630.  S. 
C.     TVanior  ▼.  Duggan,  12  Mod.  138.  172, 
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3.  So,  if  an  action  be  brought  in  the  court 
of  the  marches  in  Wales  in  the  nature  of  an 
ejectmenL   ulnon.  2  Ro.  309.    2  Brown).  29. 

VI.  Wflfif  ▲  raoHiBiTioN  uks  to  iNrsaioR 

courts; — 

1.  When  it  does  lie. 

1.  A  prohibition  will  be  granted  to  a  court 
baron  if  it  hold  plea  of  above  40«.  Coati  v. 
Su^kerman,  1  Ro.  252. 

2.  If  a  contract  be  for  42.,  and  a  plaintiff, 
to  g^^e  an  inferior  court  jurisdiction,  split  it 
into  esveral  actions,  a  prohibition  shall  go. 
Cmidkmade's  caae,  6  Mod.  91.  March,  141. 
pL314. 
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3.  Prohibition  was  granted  to  the  court  of 
requests,  upon  a  suit  for  rent.  Hudton  t* 
Middklon,  2  Ro.  433. 

4  A  prohibition  lies  to  the  court  of  re- 
quests, if  the  judgee  will  compel  the  parties 
to  be  bound  to  stand  to  the  order  of  their 
court    2  Ro.  96. 103. 

5.  If  a  man  be  sued  in  the  court  of  re» 
quests,  to  account  there,  a  prohibition  lies. 
March,  99.  pi.  171. 

6.  A  prohibition  was  granted  against  a 
9uit  in  the  court  of  requests,  for  money  duo 
upon  an  account  While  v.  Orubb^  March, 
102.  pi.  175. 

7.  If  aAer  imparlance  a  plea  be  tendered 
to  an  inferior  court,  alleging  the  matter  to 
be  out  of  its  jurisdiction,  and  the  court  re- 
fuse to  receive  the  pleas,  a  prohibition  shall 
go.  1  Mod.  64  tioltf.  Holt,  186.  1  Vent 
180.    1  Saund.  98.    1  Show.  12. 

8.  If  the  want  of  jurisdiction  appear  on 
the  face  of  the  proceedingv  in  an  inferior 
court,  a  prohibition  shall  go  even  to  a  court 
of  appeal,  and  after  the  cause  is  remitted,  and 
costs  awarded  to  the  appellant  1  Mod.  64 
notit, 

2.  When  not. 

1.  No  prohibition  to  an  inferior  court  for 
proceeding  in  a  cause  arising  out  of  their 
jurisdiction,  till  that  matter  has 

been*  pleaded.    Cookr,  Licence,  [  *1112  ] 
1  Ld.  Raym.  34a 

2.  Nor  if  such  plea  is  pleaded  aAer  impar- 
lance, and  the  court  refuse  it    1  Show.  12. 

3.  The  court  will  not  grant  a  prohibition, 
upon  a  mere  surmise  that  the  matter  is  not 
within  the  jurisdiction  of  the  inferior  court. 
fVayman  v.  Smith,  1  Mod.  64. 

4.  A  prohibition  shall  not  go  to  an  inferior 
court,  although  the  cause  of  action  arose  out 
of  the  jurisdiction,  unless  that  matter  haf 
been  tendered  in  a  plea  to  the  court  below, 
and  refused.    Cox  v.  St,  Albana,  1  Mod.  81. 

6.  Nor  on  a  suggestion  that  the  party  had 
tendered  a  plea  to  the  jurisdiction,  which 
was  refused,  unless  it  appear  that  the  plea 
was  verified,  and  tendered  in  person  during 
the  sitting  of  the  court.  Sparks  v.  Wood,  6 
Mod.  146. 

6.  If  the  defendant  neglects  to  plead  to 
the  jurisdiction,  he  shall  not  afterwards  have 
a  prohibition.  Marriott  v.  Sfiauf,  Com.  278. 
Mendyke  v.  Stint,  2  Mod.  272. 

7.  If  an  inferior  court  has  cognizance  of 
the  action,  a  prohibition  will  not  lie  on  a 
suggestion  that  the  cause  of  it  arose  out  of 
the  jurisdiction.    Jnon,  11  Mod.  132. 

8.  The  court  will  not  grant  a  prohibition 
afler  sentence,  if  the  inferior  court  has  juris- 
diction over  the  cause.  Hargill  v.  Htinl,  11 
Mod.  304.  Jackeon  v.  AWde,  2  Lev.  230. 
March,  105.  pi.  181. 

VII.  Proceedings  in  pROHiarnoN ; — 
(a)  Relative  to  thejtartyU  right  to  a  prohibi- 
tion in  general. 
The  granting  a  prohibition  is  not  a  diaera- 
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tionary  act  of  the  court,  but  ex  debUo  juBtitia. 

JVoodwrd  ▼.  BonUhan,  T.  Raym.4.    Ford 

T.  IVetdm,  T.  Rayin.  92. 

(b)  Of  th€  nature  qfexprtt§  pnhtlntwng. 
There  are  several  wriu  of  ezpreea  prohibi- 

tione;  they  are  of  two  eorU,  one  founded 

npon  Buifgeation,  the    other  upon  record. 

Langdale'8  case,  12  Co.  58. 

(c)  In  what  ttage  of  the  eawe  below  a  proht- 
turn  vfill  be  granted, 

1.  A  prohibition  wae  denied  before  libel 
iatued.     Turner  ▼.  Gethin^  Gilb.  91. 131. 

2.  There  is  no  precedent  of  a  prohibition 
quia  timet.    Baker  ▼.  Bakers,  1  Vent  313. 

3.  Prohibition  to  the  admiralty  was  denied 
before  appearance,  and  libel  filed.  Johnton 
V.  S«PP«n,  2  Ld.  Raym.  983. 

4.  If  a  libel  be  entered  in  the  court  of  ad- 
miralty, and  process  issues  to  force  the  de- 
fendant to  appear,  the  court  of  King's  Bench 
will  not  entertain  a  motion  for  a  prohibition 
till  after  appearance,  although  it  may  prima 
facie  seem  that  the  court  of  admiralty  has 

not  jurisdiction ;  for,  until  appearance,  the 
real  merits  of  the  cause  cannot  be  before  the 
court.     Traniin  ▼.  Witi/fon,  6  Mod.  12. 

5.  But  under  particular  circumstances,  a 
prohibition  has  been  granted  to  the  court  of 
admiralty  before  appearance.  Sonde  v.  East 
India  Company^  6  Mod.  12. 

6.  Until  proceedings  after  the  plea  have 
been  had  below,  the  court  will  not  grant  a 
prohibition.    Borough  v.  Fbu>ler,  Keny.  354. 

7.  Before  sentence  in  the  ecclesiastical  or 
admiralty  courU,  a  prohibition  may  be  grant- 
ed, upon  a  suggestion  of  a  matter  of  fact  not 
appearing  on  the  face  of  the  proceedings 
below;  but  after  sentence,  it  will  not  be 
granted  upon  the  baro  averment  of  a  fact; 
yet  the  want  of  jurisdiction  appearing  upon 
the  face  of  the  libel,  or  of  any  part  of  their 
proceedings,  is  a  sufficient  ground  for  prohi- 
bition after  sentence.  Smith  v.  LangUy^  Ca. 
T.  Hardw.  317. 

8.  A  prohibition  may  be  granted  at  any 
time,  though  after  sentence,  where  it  appears 
npon  the  face  of  the  libel  that  the  cause  is 
not  of  spiritual  cognizance,    ^egil  ▼.  Huntt 

10  Mod.  439.  2  Mod.  274.  3  Mod.  224. 
Gardner  v.  Booth,  Salk.  548.    11  Mod.  5.  n. 

11  Mod.  6.  n.  12  Mod.  206.  Carth.  33,  34. 
97.  142.  3  Salk.  87.287.  Say.  177.  ChUk- 
ham  V.  Diekeon,  12  Mod.  192.  ilnon.ll  Mod. 
5.  Shatter  ▼.  Friend,  1  Show.  161.  Tom- 
Hnnm  ▼.  Freeman,  2  Show.  155. 

9.  Although  the  party  has  allowed  their 
jurisdiction  by  pleading,  &c.  Pocoekv,  JSTaeh, 
Comb.  254.  463.  Sedvide  Anm,  7  Mod.  107. 

10.  Otherwise,  in  matters  that 

[  *1113  ]  belong  to*  the  spiritual  court, 

though   for    particular    reasons 

triable  at  the  common  law  too.     10  Mod.  12. 

439,440. 

11.  It  lies  after  sentence  on  a  suit  there  for 
words,  viz, ;  ^  Mr.  N.  is  a  rorue  and  a  dog, 
and  will  never  be  good  until  three  ftet  qnder 


ground;  and  I  had  rather  my  eon  sbooM 
make  hay  on  a  Sunday,  than  hear  Mr.  N. 
preach."    Pocoek  v.  Na$h,  Comb.  253. 

12.  So,  if  a  plea  to  the  jurisdiction  be  re- 
fused or  prevented  by  artmee,  a  prohibition 
will  lie  at  any  time.  Mendyke  v.  Stint,  3 
Mod.  272. 

13.  So,  after  sentence  in  the  ooart  Chris- 
tian for  disallowing  proof  by  one  witness. 
BoynoU  V.  Sloiket,  Mo.  907.    Scatter  x  Friend, 

1  Show.  173. 

14.  For  any  thing  not  appearing  in  the 
libel,  or  for  matters  suggested  that  are  od- 
lateral  to  the  libel,  no  prohibition  lies  after 
sentence.  Shatter  ▼.  Friend,  1  Show.  161. 
Pool  V.  Gardner,  12  Mod.  206,  207.  Anon. 
7  Mod.  8.  See  also  Noy,  67.  1  Sid.  166. 
Fort  347.  3  Salk.  28a  March,  73.  jL  111. 
92.  pL  156. 

15.  A  prohibition  will  not  lie  after  sen- 
tence in  the  spiritual  court,  if  they  have  ju- 
risdiction of  the  cause.    Browne  v.  Averie, 

2  Show.  25. 

16.  Where  the  spiritual  court  tried  a  pre- 
scription to  a  right  of  choosing  churchward- 
ens, a  prohibition  was  denied  after  sentence. 
Banniater  v.  Hopton,  10  Mod.  12. 

17.  No  prohibition  to  the  admiralty  court 
after  sentence,  but  for  cause  apparent  on  the 
record.    Anon,  8  Mod.  194. 

18.  In  order  to  obtain  a  prohibition  to  a 
suit  for  a  mortuary,  the  custom  must  be  de- 
nied in  the  ecclesiastical  court.  Johnson  v. 
Oldham,  1  Ld.  Raym.  609. 

19.  Prohibition  will  not  be  granted  after 
consultation.    Boiory  v.  Wallington,  LaL  6. 

20.  Where  a  defendant  is  cited  out  of  the 
proper  diocese,  and  pleads,  no  prohibition  lies 
after  sentence.  Case  of  Prohibition,  12  Co. 
76.  12  Mod.  206.  Salk.  548.  Comb.  105, 106. 
132.  7  Mod.  137.  . 

21.  After  a  consultation  for  not  proving  the 
suggestion,  it  does  not  lie  on  the  same  ubel. 
Anon,  Comb.  63. 

22.  A  prohibition  ought  not  in  general  to 
be  allowed  after  sentence,  where  an  appeal 
Ues,  3  Mod.  284.  Fort.  199. 

(d)  By  what  court  granUMe, 

1.  Prohibitions  for  encroaching  jurisdic 
tion  are  as  well  grantable  in  the  Commflo 
Pleas  as  King's  Bench.  BuehelTecaae,  Vaugh. 
157. 209. 

2.  The  Common  Pleas  may  award  a  pro- 
hibition, although  no  suit  be  there  pending. 
LangdaU'e  case,  12  Co.  58.  lb.  109.  S.  C. 

(e)  Relative  to  the  time  at  which  the  m^ion 
should  be  made. 
No  prohibition  is  grantable  the  last  day,  or 
the  last  but  one,  of  the  term,  iinon.  2  Ra  456. 
Prac  Ca.  K.  B.  187.  Lat  7. 


(f)  What  affidavit,  ^,  is  necessary  in  tup- 
port  of  the  motion, 
1.  On  motion  for  a  prohibition,  an  authen- 
tic copy  of  the  libel  must  be  produced,  proved 
by  affidavit.     Egle^ld  v.  Anderson^  Ca. 
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Pnc  C.  P.  107.    1  Bamei,  905.     TVonler  ▼. 
Wai99m^  6  Mod.  13. 

2.  Where  motion  for  a  prohibitioa  is  found- 
ed upon  matter  of  Ba|r^Btion  only,  an  affi- 
davit is  necessary  of  the  truth  of  the  mtg- 
Mstion.  10  Mod.  387.  Burdett  ▼.  NewM, 
t  Ld.  Raym.  1211.  C.  T.  Hardw.  393.  Salk. 
549. 

3.  Otherwise,  where  the  matter  of  the 
suggestion  appears  on  the  face  of  the  libel, 
though  after  sentence.  Oodfrejf  ▼.  lAewtl- 
2m,  Salk.  549.  Se%  v.  Yorifc,  C.  T.  Hardw. 
392. 

4.  A  prohibition  denied  for  want  of  an 
affidsTit  that  a  plea  was  refused  in  the  eccle- 
siastical court.    Anon,  Skin.  20. 

5.  Ob  motion  for  a  prohibition,  the  court 
will  not  take  judicial  notice  of  a  custom  in 
Loodon,  afier  sentence.  Cook  v.  Wingjleld^ 
8  Mod.  176. 

6.  Tlierefore,  to  obtain  a  prohibition  to  a 
suit  for  words  spoken  in  London  or -Bristol, 
there  must  be  a  plea,  or  affidavit  of  the  cus- 
tom. Driver  t.  DriDtTt  Andr.  304.  Hindi  ▼. 
TIcBMson,  Andr.  299. 

7.  In  the  Common  Bench,  a  prohibition 
shall  not  be  awarded  until  the  suggestion  is 
of  record;  otherwise  in  the  King's  Bench. 
Noy,75-    SeeiMOa 

&  Unless  a  civilian  can  be  got 
[  *1 1 14  3  to  argue*  for  tiie  prohibition,  none 
shall  be  heard  against  it.    PiU  v. 
JSvoiis,  1  Barnes,  305. 

(g)  Retpeeting  bail. 

The  court  will  not,  on  granting  prohi- 
I  to  a  suit  for  a  master's  wages,  compel 
owner  to  give  bail,  unless  by  consent, 
where  there  are  no  equitable  circum- 
es  in  the  owner's  favour.  Clay  v.  StuI- 
,  iLd.  Rajm.  576.  1  Salk.  33. 
A  prohibition  to  the  admiralty  was  de- 
milBss  the  defendant  would  appear  and 
faaiL  FFAarfOR  v.  Fins,  Salk.  548.  Sed 
ib.  548.  conira. 
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(h)  When  oeoeral  prohiHtiono  an  neeeuary, 

1.  The  prohibitions  must  be  several  if  the 
libels  are  severaL  Oerrard  v.  Sherrington^  1 
Leon.  286. 

2.  Where  several  join  in  a  suggestion,  the 
prohibition  may  be  joint,  but  the  declaration 
sboald  be  severaL  Ckieken  v.  Dickson^  Comb. 
44a 

3.  Where  there  are  several  moduses,  there 
several  prohibitions  shall  be  granted ;  when. 
one  modus  only«  though  divers  parties,  all 
shall  have  but  one  prohibition.  March,  94.  pi. 
163. 

4.  There  may  be  two  prohibitions  in  one 
M0.91I 


(i)  Of  the  partiet  to  the  9uit» 

1.  Hioogfa  the  wifo  be  sued  singly  in  the 
spiritoal  court,  yet  both  husband  and  wifo 
maBt|be*joined  in  praying  a  prohibition.  Savil 
V.  J[^n^,  10  Mod.  387. 

2.  In  prohibition,  either  of  the  contend- 


ing  parties  may  be  plaintiff.    Anon.  12  Mod. 
423. 

(j)  Effect  of  deoA, 
A  prohibition  by  husband  and  wifo  u  not 
abated  at  common  law  by  the  deatli  of  the 
husband;  and  if  it  were,  the  action  sur- 
viving, it  was  aided  by  statute  8  &.  9  W. 
3.  c.  11.  MiddUton  v.  Cnfi,  C.  T.  Hardw. 
395. 

(k)  How  to  he  directed. 
Prohibition  to  the  marches  of  Wales  is  di- 
rected to  the  party  plaintiff  there.    Anon,  1 
And.  279, 280. 

(1)  T^mc/orseretee. 

1.  Where  a  rule  to  show  cause  for  a  pro- 
hibition is  not  served  till  after  sentence,  it  is 
the  same  as  if  the  motion  had  been  afler  sen- 
tence.   Surly  V.  York^  Andr.  7. 

2.  A  prohibition  muted  before  sentence, 
but  delivered  after,  is  a  prohibition  after  sen- 
tence. CAte&en  V.  I>tdb«on,  Comb.  44a 

(m)  Relatioe  to  the  tuggeotionfor  a  prohi- 
bition, 

1.  When  necessary. 

1.  No  prohibition  lies  to  an  inforior  court 
without  a  suggestion.  Biehop  v.  Corbet^  1  Lev. 
253. 

2.  Though  it  appear  on  the  foce  of  the 
libel  that  the  spiritual  court  has  no  jurisdic- 
tion, the  court  will  not  grant  prohibition 
without  suggestion.  Blasion  v.  Honore^  12 
Mod.  435. 

2.  How  it  should  be. 

1.  A  prohibition  may  be  granted  on  a 
suggestion  on  a  matter  which  (foes  not  appear 
on  uie  face  of  the  libel.    11  Mod.  5. 

2.  Hearsay  is  a  good  surmise  for  a  prohibi- 
tion.    WeMv.Fottt,Noy,44.    Ib.2a 

3.  A  vicar  libels  for  tithes ;  denying  it  to 
be  a  vicarage,  is  a  proper  suggestion  for  a 
prohibition.  Smith  v.  Wallet^  1  Ld.  Raym. 
587. 

4  If  an  inferior  court  has  cognizance  of  the 
action,  a  prohibition  will  not  lie,  on  a  sugges- 
tion that  the  cause  of  it  arose  out  of  the  ju- 
risdiction.    Anon,  11  Mod.  132. 

5.  A  sug^stion  that  payment  of  tithes, 
legacy,  &c.  is  in  question,  is  not  sufficient  to 
have  prohibition,    iinon.  1  Ra  12. 

6.  Nor  that  a  party  has  only  one  witness 
to  prove  the  thing  in  question.    1  Ra  12. 

7.  A  suggestion  to  prohibit  the  spiritual 
court  from  proceeding  on  a  right  to  a  pew  in 
a  church,  must  show  whether  the  church 
was  presentfxtive  or  donative,  Jaeoh  v.  DaUo^ 
6  Mod.  230. 

8.  If  a  suggestion  be  founded  on  a  charter, 
a  profert  of  such  charter  is  not  necessary. 
Sands  v.  Exton^  2  Show.  303. 

9.  In  a  suggestion,  Sue,  for  words,  it  is 
not  sufficient  to  say,  that  if  the 

words  were*  spoken,  they  were  [*1015  ] 
spoken  in  L.    Lutw.  [439.] 

10.  But  where  a  prohibition  is  prayed  for 
words  spoken  in  London,  on  a  suggestion 
of  the  custom,  it  is  sufficient  if  it  appears  on 
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the  libel  (though  not  in  the  vuggeitton)  that 
the  words  were  epoken  in  L.  Surljf  ▼.  Forik, 
Andr.  7. 

11.  The  sagsfostion  if  bad,  if  it  ie  that  the 
words  were  spoken  "in  SL  Bride's  in  Lon- 
don,  or  the  parts  near  adjacent.*'  Id.  ibid. 

12.  A  prohibition  cannot  be  granted  upon 
a  suggestion  of  merits,  and  also  that  the 
spiritual  court  refused  a  copy  of  the  libel, 
for  they  are  of  different  natures.  Anon.  6 
Mod.  308. 

13.  If  one  prescribe  for  two  things  in  a 
suggestion  for  a  prohibition,  and  fail  in  one, 
yet  it  is  good  for  the  other.  Case  of  Pro- 
hibUuM,  Telv.  55. 128, 129. 

14.  If  the  suggestion  be  apparently  vi- 
cious, the  court  overrules  it,  without  putting 
the  defendant  to  demur.  Slugge  v.  BUhop 
9f  LamAaffy  1  Leon.  181. 

3.  When  amendable. 

1.  A  suggestion  is  amendable.  Sanii  v. 
jE;xton,2  Show.  303. 

2.  But  it  cannot  be  amended  after  a  pro- 
hibitioo  granted.  Gtr/on  v.  GUder^  2  Show. 
97. 

4.  How  given  in. 

The  suggestion  ought  to  be  given  into 
court  by  attorney.  Oerrard  v.  S/terrivgtonf 
1  Leon.  286. 

6.  Of  proving  the  suggestion. 

1.  The  suggestion  in  the  case  of  tithes, 
whether  great  or  small,  must  be  proved  with- 
in six  calendar  months  from  the  test  of  the 
prohibition.  Fojf  v.  Lister^  Salk.554  Leicet' 
ler  V.  Foy,  6  Mod.  261.  S.  C.  W.  Jo.  231. 
Cooler  V.  CoUint^  Hob.  179.  1  Saund.  136. 
D.  [a].  Thmnat  v.  Oifford,  2  Show.  92.  lb. 
308. 

2.  The  six  months  to  prove  a  suggestion 
are  to  be  reckoned  only  in  term  time,  and 
not  in  vacation.    Mo.  573. 

3.  The  time  for  proving  the  suggestion 
(where  the  declaration  is  ordered  to  be 
amended),  is  to  be  computed  from  the  amend- 
ment. Malton  V.  Atkkm^  2  Barnes,  345. 

4.  A  suggestion  in  a  prohibition  to  a  suit 
for  tithes,  that  it  was  barren  land,  lately  en* 
dosed,  shall  be  tried  by  two  witneeses. 
Stroud  V.  Hotkna^  Cro.  Car.  208. 

6.  When  the  suggestion  is  false. 
No  prohibition  shall  be  granted  where  the 
suggestion  appears  to  be  false.    Breedan  v. 
CHU,  1  Ld.  Raym.  220. 587. 

(n^  Relaiwe  to  the  declaration, 

1.  A  declaration  in  prohibition,  variant 
from  the  suggestion,  is  bad.  Harrow*$  case; 
7  Mod.  114. 

2.  The  alleging,  in  the  declaration,  that 
the  plaintiff  in  the  spiritual  court  had  pro- 
ceeded there  conira  formam  prohUriHonit^  is 
but  a  supposed  contempt,  and  suggested 
only  as  aground  for  a  prohibition.  8  Mod. 3. 

3.  Where,  in  prohibition  to  a  suit  for  a 
ehuroh-rate  by  eharehwardens,  the  party 


declared  open  a  custom  relating  to  the  pro- 
portion and  manner  of  payment,  it  is  neoes- 
sary  to  show  how  the  churchwardens  are 
chosen     Burton  v.  WUeday,  Andr.  32. 

4.  The  delivery  of  the  prohibition  need 
not  be  averred,  unless  the  proceeding  is  for 
damages.    1  Saund.  140.  n.  (3). 

5.  A  surmise  that  the  person  was  used  to 
accept  the  tenth  part  of  the  com  which  was 
made  ioto  sheaves,  is  bad.  1  And.  199. 

6.  A  venue  must  be  laid  in  a  declaration 
in  prohibition.  Anger  y.  Broum.  2  Show. 
146. 

7.  In  an  attachment  on  a  prohibition 
where  damages  are  given  to  the  plaintiff,  he 
ought  to  lay  the  venue  where  the  suit  in  the 
ecclesiastical  court  was ;  otherwise  the  want 
of  a  venue  hurts  not.  Brogan  v.  Aunger^ 
T.  Raym.  387, 38a 

8.  it  is  error  if  the  count  vary  from  the 
suggestion.  OomertaU  v.  Biohopp^  1  Leon. 
128. 

(o)  Relative  to  a  stay  of  preceedinge. 

After  rule  to  declare,  the  defendant  may 
submit  and  stay  proceedings.  Gegge  v. 
/ones,  Stra.  1149. 

(p)  Relative  to  the  plea  to  a  prokiHiioiL 

1.  Jn  prohibition,  both  parties  are  actors, 
and  may  take  traverse  apon  traverse.  Fort. 
350. 

2.  A  surmise  that  takes  away 
jurisdiction*  is  traversable,  ez-  [  *1116  ] 
cept  where  a  modut  doeimandi  is 

in  question.  Wright  v.  Wrigkl.  Cro.  £Iiz. 
511. 

3.  The  court  will  not  compel  the  parties 
to  take  issue  upon  a  suggestion  for  a  prohi- 
bition, where,  upon  examination,  they  find 
it  to  be  false.  Case  of  BermondMeu  Chwth^ 
2  Mod.  223. 

4.  In  a  suggestion  in  prohibition  for  tithes, 
if  the  plainUff  entitles  himself  by  prescrip- 
tion under  an  abbot,  and  shows  unity  of  pos- 
session by  the  31  H.  8.  e.  1.,  a  plea  that  the 
abbey  was  founded  within  time  of  memory, 
confessing  the  unity  afterwards,  is  good,  for 
he  need  not  traverse  the  prescription.  Snow 
and  othero  v.  Wiseman^  2  Mod.  60. 

5.  In  prohibition  open  a  prescription  de 
non  deeimando  by  a  spiritual  man  for  tempo- 
ral land,  the  defendant  traverses  that  the 
spiritual  judge  did  not  refuse  to  accept  his 

Klea  of  non  deeimando  ;  the  traverse  is  void. 
[0.425. 

6.  Where  in  prohibition  it  is  pleaded  that 
three  churchwsxdens  are  chosen  for  the  pa- 
rish, and  that  two  are  churchwardens  for 
one  vill,  and  the  other  for  the  other  vills, 
this  is  consistent.  Burton  v.  WUedau,  Andr. 
32. 

6.  Refusal  of  a  plea  is  not  traversable. 
Slatford  v.  NeaU,  Stra.  483. 

8.  The  court  will  direct  a  plea  to  a  deda- 
tion  in  prohibition  to  be  amended,  in  order 
to  bring  the  question  to  be  tried  regularly 
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befera  the  court. 

Hod.  70. 


JViMWttw  T.  BmoUrifi  7 


(q)  Verdict  and  damagei. 

I.  In  prohibition,  the  contampt  is  bat 
fbnn,  and  the  jury  need  not  give  any  Tardict 
about  iC    Siaiford  ▼.  I^eaie^  Stra.  483. 

d.  The  finding  or  not  finding  of  such  con- 
tampt is  altogether  immaterial.  8  Mod.  3. 

3.  If  the  plaintiff  in  prohibition  will  have 
any  advantage  of  the  defendant's  proceed- 
ing below  after  a  prohibition,  this  being 
matter  of  evidence,  should  be  proved  at  the 
trial,  and  damages  then  insisted  on  for  so 
'doing.    Id.  ibid.  - 

(r)  RektHve  to  the  contuUaiUm; — 

1.  In  what  cases  grantable. 

1.  If  there  is  a  declaration  by  him  who 
Momd  out  the  prohibition,  and  no  plea  in  due 
time,  judgment  may  be  by  nihil  dicit ;  but 
if  on  the  other  side,  a  consultation  shall  go. 
Tunur  v.  JSetmsr,  12  Mod.  447. 

2.  Where  a  prohibition  is  founded  on  a 
prescriptioDf  and  the  defendant  traverses  the 
prescription,  if  the  plaintiff  demurs,  a  con- 
iolution  shall  go.  Jacob  v.  DaUow,  ft  Ld. 
Raym.  755. 

3.  Where  a  suggestion  for  a  prohibition 
is  not  proved  within  six  months,  where  it 
ought  to  be  io,  the  party  shall  have  a  con- 
sultation without  delay.  Anon,  Com.  147. 
Foy  V.  Luter^  2  Ld.  Raym.  1173.  Chirdner 
y.  Booth,  13Mod.l96. 

4.  A  subtracts  tithes  in  one  diocese,  and 
removes  into  another,  and  being  afterwards 
found  in  the  first,  is  there  cited, &c.;  a  con- 
sultation was  awarded,  for  subtraction  of 
tithes  is  local.    Salk.  549. 

5.  In  prohibition,  if  it  appear  that  the 
right  of  tithee  is  in  question,  or  that  the 
preeeriptioD  is  not  proved,  a  consultation 
shall  m.    Sherkumt'M  case,  Cro.  £1. 306. 

fi.  On  a  suggestion  in  prohibition  of  a 
modus  to  pay  so  much  a  year  to  the  parish 
clerk  in  lieu  of  tithes  to  the  reetor,  a  con* 
raiution  shall  be  granted.  SavtU  v.  Wood, 
Cro.  EL  71. 

7.  A  consultation  was  granted,  a  donative 
being  in  question.  OmrUo  ▼.  Favrchilde, 
Cit».£L653. 

8l  a  consultation  wss  granted  for  the  pro- 
bate of  a  will,  9imnm2  Aono,  where  the  will 
was  of  lands  and  goods.  HUt  v.  ThonUon, 
Cro.  Car.  165, 166.  391.  395. 

9.  A  consultation  awarded  nsst  to  prove  a 
will  of  land  and  goods,  where  the  land  was 
charged  with  payment  of  certain  legacies. 
Nettor  V.  Brett,  Cro.  Car.  391. 

10.  In  a  suit  for  agistment  of  dry  cattle, 
a  eonsultation  was  granted.  Stratford  v. 
Am4  ForL  350. 

11.  A  prohibition  had  been  granted  upon 
a  surmise  that  the  plaintiff  in  prohibition 
had  bat  one  witness;  a  consultation  waa 


granted.    Robertas  case,  12  Co.  63.  Cro.  Jac. 
269.  S.  C. 

12.  A  consultation  was  granted  to  the 
spiritual  court  for  calling  one  witch  and  en* 
chantress.   2  Leon.  53. 

13.  A  consultation  was  granted  because 
the  prohibibition   was  general, 

where*  it  ought  to  have  been  [  *1117  ] 
special.   ManU  case,  4  Leon.  16. 

14.  Where  a  prohibition  is  granted  upon 
a  modus  or  custom  that  is  void,  and  a  ver- 
diet  is  given  for  the  plaintiff,  yet  a  consul- 
tation must  go.  Startup  v.  Dodderidge,  2  Ld. 
Raym.  1162. 

15.  Consultation,  where  granted  in  one 
court,  for  the  same  cause  it  shall  be  granted 
in  another.    I^$$  v.  WaUo,  Cro.  Eliz.  277. 

3.   In  what  not. 

1.  On  a  prohibition  to  a  suit  for  tithes  of 
wheat,  the  land  being  suggested  to  be  lately 
improved,  and  was  so  proved,  but  that  tithes 
of  wool  and  lanUto  had  been  always  paid  for 
it,  though  by  the  sutute  the  same  tithes 
continue  payable  for  seven  years,  the  parson 
cannot  have  a  consultation,  for  he  has  not 
sued  for  these.    3  Dy.  170.  pi.  6. 

3.  A  consultation  lies  not  to  delegates  on 
a  caveat,    2  'Keb.  392.  pi.  80. 

3.  A  consultation  cannot  be  in  a  prohibi- 
tion unless  the  defendant  shows  a  right  in 
himself.  Turner  v.  OetHn,  Gilb.  Rep.  133. 
3  Brownl.  38. 

4.  A  consultation  does  not  lie,  though  the 
modttf  is  not  proved.    3  Keb.  134.  pi.  100. 

5.  Wh^re  in  prohibition  a  modue  is  suffi- 
ciently found,  the  having  stated  it  in  the 
declaration  as  a  custom  for  all  tenants  of  a 
certain  tenement  to  pay  it  instead  of  tithes 
will  be  sufficient,  and  no  consultation  can 
go.    Sharp  v.  Lowthor,  C.  T.  Hardw,  292. 

6.  A  prohibition  was  obtained  upon  pre* 
scription  de  modo  deeimandi,  by  payment  of 
a  certain  sum  of  money  at  a  certain  day ; 
upon  issue,  the  jurv  found,  that  the  sum 
was  payable  at  another  day ;  held,  no  con- 
sultation ahall  be  granted.    13  Co.  58. 

3.  At  what  time. 
No  consultation  can  be  granted  out  of 
term.    FuUer^s  case,  13  Co.  41. 

4.   What  consultation  should  be  granted. 
1.  The  consultation  must  be  according  to 
the  libel.    Hosiktn'f  case,  Hob.  115. 

3.  If  the  libel  be  for  all  the  Uthes,  and 
prohibition  awarded  for  want  of  a  writ  to 
two  parts,  the  parson  cannot  have  a  consul- 
tation for  the  third  part,  but  must  libel  de 
novo  for  the  third.  Semb.  Hob.  115.  300, 
301. 

3.  Where  the  libel  is  entire,  there  no  con- 
sultation can  be  awarded  for  part;  eeeue, 
where  it  is  several.  Twker  v.  Loane,  Hob. 
191.300,30L    See  also  Yelv.  129. 

4.  The  spiritual  court  proceeded  against 
a  parish  clerk  (appointed  by  the  parson)  to 
remove  him,  and  to  punivh  him  for  scanda- 
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loui  crimes  that  ar«  panishable  by  indict- 
ment; on  a  prohibition,  a  consaltation  was 
granted  at  to  the  removing  him,  and  the 
prohibition  stood  as  to  the  punishing  him. 
TbwnsenJ  v.  Thorpe^  2  Ld.  Raym.  1507. 

5.  A  libel  was  in  the  dtsjanctive,  that  A 
occupied  certain  lands,  or  paid  rent  for 
them;  yet,  on  prohibition,  the  defendants 
shall  have  a  consaltation  in  respect  of  such 
lands,  which  the  said  A,  at  the  time  of  the 
tax,  had  in  his  own  hands.  Jeffrejf  t.  Keneh- 
lejf  and  Fortter^  5  Co.  b. 

5.  Effect  of  it. 

1.  A  consaltation  after  verdict  in  a  pro- 
hibition is  final.    Farmer's  case.  Hob.  286. 

2.  The  awarding  a  consaltation  not  only 
avoids  and  sets  aside  the  prohibition,  hot 
gives  the  plaintiff  in  the  spiritual  court  leave 
to  proceed  there  on  his  libel.  8  Mod.  3.  3 
Keb.  404.  pi.  17. 

3.  A  consbltation  gives  no  new  power  to 
sue  for  any  thing,  but  onl^  to  proceed  on 
the  very  libel  already  exhibited.  Stratford 
V.  Aea^,  8  Mod.  2. 

4  Where  there  is  a  special  consaltation 
for  heresy,  schism,  and  erroneous  opinions, 
&C.,  if  the  party  be  convicted  and  recant,  he 
shall  not  be  punished  by  ecclesiastical  law. 
FuUer^s  case,  12  Co.  41. 

(s)  Effect  t^a  nmuuii  or  retraxit. 

One  being  nonsuited,  or  a  retraxit  enter- 
ed, in  prohibition,  the  other  can  proceed. 
Mo.  460. 

(t)  CotU. 

1.  Formerly,  it  seems,  no  costs  were  al- 
lowed in  prohibition.    Arum,  Comb.  30. 

2.  Hold,  that  damages  and  costs  ought 
not  to  be  taxed  against  a  defendant,  where 
the  matter  in  a  prohibition  is  found  against 
him ;  though  for  a  contempt  in  proceeding 

after  prohibition,  costs*  and  da- 

[  *I118  ]  mages   ought   to  be   assessed. 

Aungitry,  Brogan,  T.Jones,  128. 

3.  If  the  plaintiff  in  prohibition  prevails  in 
any  part  of  his  case,  he  shall  have  costs. 
Mddieton  v.  Croft,  Stra.  1062.  C.  T.  Hardw. 
395.    Andr.  57.  S.  C. 

4  He  is  entitled  to  costs  from  the  original 
motion  for  the  prohibition.  8.  C.  C.  T. 
Hardw.  395.  Andr.  GO,  6L  Sed  vide  Thomp^ 
son  V.  Comfort,  Hob.  192. 

5.  On  judgment  by  default  in  prohibition, 
the  plaintiff  shall  have  a  writ  to  inquire  of 
his  damages,  and  his  costs  taxed  from  the 
time  the  rule  for  prohibition  was  made  ab- 
solute. Bettinton  v.  Henchman,  Ca.  Prao.  C. 
P.  20.    BeUiMon  v.  Savage,  Com.  335.  S.  P. 

6.  The  plaintiff  is  intitled  to  the  costs,  as 
well  of  the  suggestion  itself,  as  all  subse- 
quent costs.  ivtlU  V.  Turner,  Ca.  Prac.  C. 
P.  11. 

7.  A  rale  for  a  prohibition  is  discharged 
without  costs.  Milit  v.  Gregory,  Keny.  134 


Yin.  Whcm  a  uoond  noBiBinoM  mat  ss 

OSTAINBD. 

1«  A  second  prohibition  is  not,  in  general, 
grantable  after  a  consultation.  Anotu  2 
Vent.  47. 

2.  But  if  a  consaltation  be  unduly  obtain- 
ed, as  on  proceedings  by  bill  in  equity,  s 
second  prohibition  may  be  awarded.  SiiUy 
V.  CrawUjf,  Cro.  Eliz.  736. 

IX.    EVFECT  OF  A  PROHIBITION,  AND  OOJfSB- 

QUKNds  or  DisaaoAROiNQ  rr. 
1.  There  are  two  things  in  prohibition; 
contempt  of  the  crown,  and  disherisoD  of  it. 
Ede  V.  Jaekeon,  Fort  345. 

3.  If,  after  prohibition  granted,  defendant  ^ 
libels  another  for  the  same  caose  mentioned 
in  the  soggestion,  attachment  lies.  Mo.  599. 

3.  So  upon  the  parson  libelling  de  wono  for 
the  same  cause.    1  Leon.  111. 

4.  An  attachment  was  granted  against 
the  chancellor  for  proceeding  after  prohibi- 
tion.   Dr.  WainrighfB  case,  T.  Jones,  47. 

5.  If  granted,  and  the  party  still  prose- 
cutes his  suit  in  the  spiritual  court,  he  shall 
pay  damages  and  costs  for  his  contempt. 
Facy  V.  Lange,  Cro.  Car.  559. 

6.  A  recovery  of  damages  in  an  action 
tur  prohibition  is  no  answer  to  an  action  on 
the  Stat  2  Hen.4  c  11.  for  double  damages, 
and  102.,  for  sning  plaintiff  in  the  admiralty 
court  Smith  q.  t  v.  Oibton,  0.  T.  Hardw. 
317. 

PROMISE. 

I.  What  promises  ark  good,  p.  1 118. 

II.  How  A  PR0MI8B  BHODLD  BX  PKBJOBIIXD,  p. 

1119. 
III.  How  A  PBOMtSX  MAT  BX  DISCBAmaKD,  p. 
1119. 

IV.  Plxauno,  p.  1119. 

I.  What  pbomisxb  abb  good. 

1.  Where  the  doing  of  a  thing  will  be  a 
good  consideration,  the  promise  to  do  it  is 
also  good.    7%orpe  v.  Thorpe,  Com.  99. 

2.  An  oioumpoit  to  pay  for  a  horse  a  bar- 
ley-corn a  nail,  doubling  every  nail,  is  good. 
Jamet  v.  Moigan,  6  Mod.  305. 

3.  So,  a  promise  to  deliver  a  grain  of  rye 
on  Monday,  and  an  additional  two  grains, 
in  arithmetical  progression,  on  every  Mon- 
day daring  the  year.  T^omborough  r. Whit- 
acre,  6  Mod.  305.    2  Ld.  Raym.  1164 

4  A  promise  to  pay  so  moch,  when  J  S 
comes  from  Rome,  is  good ;  and  it  ought  to 
be  paid  in  a  convenient  time  after  hia  re- 
turn. Spanioh  Ambaoeador  v.  Oiffhfd,  1  Ro. 
336. 

5.  If  a  person  promise  to  pay  a  ram  of 
money,  in  which  he  and  another  person  were 
indebted,  it  is  good,  although  not  in  writing. 
Stephenty.  Squire,  SMfid.  §05.  • 

6.  An  agreement  that  a  man  shall  e^joy 
certain  lands  which  are  in  his  possession, 
and  charged  with  an  annuity  to  a  third 
person,  without  molestation  fh>m  the  annui- 


PROPERTY. 


1119 


taut,  is  nol  a  ■ofBoieot  oonndeimtion  for  a 
promiw.    Strong  v.  Cturineff^  6  Mod.  366. 

7.  If  A  U  about  to  hire  a  hone  from  B, 
and  C,  ID  order  to  encourage  B 
[  'lll^  ]  to  lend  the  hone,  say,  ^let  A 
hare  the  horee,  and  I  andertake 
that  he  shall  re-deliver  it  to  joa  safely," 
this  is  a  collateral  promise  within  99  Car.  3. 
e.  3. 8.  3.,  and  void,  it  not  being  in  writing. 
Bvekmare  v.  DmrnOk  6  Mod.  349. 

8l  Where  the  original  security  u  void,  a 
pramise  ibimded  on  Uiat  seenrity  is  void  also. 
3  Saond.  137  d,  n.  [6].  CoektkaU  v.  Bennett, 
3  T.  Kaym.  763.  German  v.  Beaumont, 
Willea,  484.  n.  (1). 

II.  How  A  FKOMISX  SHOULD  BK  nUPOaMED. 

1.  If  a  promise  to  give  B  as  much  as  he 
gives  to  any  of  his  sons,  it  is  not  performed 
by  making  D  his  executor.  Shipaton  v.  BooUr, 
1  Sid.  35. 

3.  In  an  action  on  tho  case  upon  a  mo- 
tnal  agreement,  the  evidence  was,  a  note; — 
"brought  by  A  R  of  H  100  plbccs  of  muslin, 
at  4lDs.  per  piece,  to  be  fetched  away  by  ten 
pieces  at  a  time,  and  to  be  paid  for  as  taken 
away;**  held,  that  by  sealing  and  marking 
the  piecee  the  property  is  altered,  and  that 
tb^  remain  only  a  security  for  the  money ; 
and  that,  if  they  are  not  taken  away  in  a 
reaaonaUe  time,  the  party  may  have  an  ac- 
tion for  bis  money,  but  may  not  sell  the 
goods;  and  though  there  be  no  actual  pro- 
mise to  deliver  the  goods,  yet,  they  being  to 
be  paid  for  when  taken  away,  this  implied  a 
promise  to  deliver  them.  Anight  v.  Hopper, 
Skin.  647. 

3.  Upoo  nummmU  of  a  surrender  to  be 
BMde,  the  sorrencrar  must  be  by  deed.  SUigh 
V.  BmUman,  Cro.  Eliz.  488. 

III.  How  a  raoMisB  mat  bs  discharged. 

1.  A  promise  before  breach  may  be  dis- 
charged by  parol.  Cook  v.  Jfeweomb,  T. 
Rayxn.  43.    1  Keb.  15a  pi.  105.  3  Mod.  359. 

4.  But  if  it  be  once  broken,  then  it  cannot 
be  discharscd  without  a  deed  or  release  in 
writing.    MUward  v.  /ngmm,  3  Mod.  44. 

3.  Or  by  satis&ction.  BSdy  v.  King,  13 
Mod.  53a 

4.  In  assvmpeit  on  a  promise  to  pay  five 
p«»"M^  in  consideration  of  exchanging  horses, 
the  defendant  cannot  plead  a  parol  ducharge. 
Edwards  v.  Week,  3  Mod.  359. 

5.  Where  a  promise  is  made  in  considera- 
tion of  something  to  be  done  by  the  promisor, 
who  fails  therein,  the  promise  is  discharged. 
Tlhomfon  v.  Kemp,  Cro.  Elix.  477. 

IV.  Plkaomg. 
If  there  be  a  promise  to  perform  two 
things,  and  one  is  performed,  and  an  action 
bioaght  for  the  non-performance  of  the  other, 
it  is  not  sufficient  fbr  the  declaration  only  to 
mention  the  latter.  Bereofdrd  ▼.  Ooodrouse, 
1  Ro.356. 

[Ske  Juriher  ante,  tit.  Asbdhfut.  div.  IX.  p. 

115,  &o.] 


PROMISSORY  NOTE. 

1.  Promissory  notes,  payable  to  such  a  one, 
or  order,  are  transferable  by  indorsement,  by 
virtue  of  stat.  3  &  4  Ann.  c.  9. ;  and  the  in- 
dorsee  may  maintain  an  action.  10  Mod.  353. 

3.  The  indorsee  sued  the  drawer  upon  a 
note,  by  which  he  promised  **  to  account  with 
J  S,  or  his  order  for  502.  value  received;**  and 
held  good  upon  the  said  statute.  Btorriee  v. 
l€e,  8Mod.363. 

3.  An  action  of  €soumpsU  could  not  be 
maintained  upon  a  promissory  note  by  the   « 
custom  of  merchants  before  the  statute.  Cut- 
ting V.  WUUmm,  1  Salk.  34. 

4.  In  enaction  on  a  promissory  note  against 
the  drawer,  the  plaintiff  need  not  allege  no- 
tice to  the  defbndant  of  the  indorsement. 
Launrenee  v.  /aeo6,  8  Mod.  43. 

5.  A  note  was  given  in  part  of  payment  of 
money  on  a  Saturday,  and  not  offered  to  the 
drawer  until  the  Monday  following;  this  is 
no  new  credit  given  to  the  drawer,  but  the 
mdorser  is  still  liable.  Mead  v.  CaewU,  9 
Mod.  60. 

[See  ante,  tit.  Bill  or  ExcBAwn  and  Paomu- 
soBT  NorK,  VoL  I.  p.  334] 


PROOF.*         [  •iiao  ] 

1.  Where  no  defence  is  made,  the  courts  at 
law  take  the  matter  pro  eonfeeeo,  and  give 
sentence  for  the  plaintiff,  without  obliging 
him  to  prove  the  truth  of  his  case.  Botei  v. 
Jurat,  10  Mod.  440. 

3.  The  same  practice  in  the  court  of  Chan- 
cery.   Anon,  10  Mod.  431. 

3.  But  it  is  otherwise  in  the  spiritual  court, 
where  proof  is  required.  Bowt  v.  Jurat,  10 
Mod.  440. 

[See  ante,  tit.  Evidenoe.] 
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1.  Possession  alone  is  prima /octe  evidence 
of  property.    2  Saund.  47  e. 

3.  A  right  of  propert]r  may  be  either  abso- 
lute or  special ;  either  is  suificient  to  main- 
tain trover.    3  Saund.  47  a. 

3^  A  special  property  may  arise  from  bail- 
ment, as  where  goods  are  hired  by  a  lodger^ 
J.  Kely.  24.    2  Saund.  47  6. 

4.  A  employs  his  fether  to  buy  goods  fbr 
him,  which  he  does,  and  pays  part  of  the 
money ;  the  property  is  in  the  fiither,  and  a 
bill  of  sale  to  the  son  hi  his  name,  made  some 
time  afterwards,  will  not  divest  the  property. 
Anon.  13  Mod.  344, 345. 

5.  A  man  cannot  relinquish  his  property 
in  goods  unless  they  be  vested  in  another. 
&yne*f  case,  13  Co.  113. 

6.  By  receiving  money  and  putting  it  into 
a  bag,  the  property  is  altered,  and  detinue 
will  lie  for  it  Carter  v.  Shepherd,  13  Mod. 
189. 
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7.  If  one  thrawf  grain  into  my  corn,  I  can 
take  away  the  whole.  Ward  v.  Eins.  I  Ro.  133. 

8.  By  hill  of  lading,  the  property  is  con- 
signed, and  the  possessor  may  bring  an  ac- 
tion, and  the  invoices  signify  noUiing.  Evatu 
V.  Maridl,  13  Mod.  156. 

9.  Earnest  does  not  alter  the  property,  hut 
only  binds  the  bargain.    Anon*  13  Mod.  349. 

10.  The  property  of  chattels  draws  to  it 
the  possession.    3  Saond.  47  a. 

11.  The  property  of  goods  forfeited  by  act 
of  parliament  is  Tested  in  the  informer  by 
bringing  the  action,  even  before  the  seizure. 
RoberU  ▼.  Wethered,  5  Mod.  194. 

13.  After  judgment  upon  an  information 
of  seizure  of  gom  as  forfeited,  the  property 
is  divested  out  of  the  first  owner.  Martin  v. 
ITeif^orcl,  Garth.  333. 

13.  If  a  ship  be  taken  by  letters  of  mart, 
and  is  not  brought  infra  pratidia  of  the  king, 
who  granted  them,  the  property  is  not  alter- 
ed.   March,  110.  pL  lia 

14  By  the  laws  of  France  and  Spain,  a 
continuance  in  the  possession  of  the  enemy 
for  twenty-four  hours  is  an  alteration  of  pro- 
perty ;  and  so  also  by  the  old  English  law ; 
but  now,  neither  our  law,  nor  the  jut  gentium^ 
allows  the  possession  of  the  enemy  to  intro- 
duce  any  alteration  of  property,  before  such 
a  time  as  they  are  carried  infra  proiidia, 
Amemedo  v.  Cambridge,  10  Mod.  78,  79,  80. 

15.  A  ship  was  taken  by  the  French  in 
1697,  off  Yarmouth,  carried  into  Northber- 
gen,  then  sold  to  A,  and  afterwards  to  B,  who 
sent  her  to  the  West  Indies,  afterwards  to 
France,  and  in  1695,  to  England ;  where,  she 
being  re-taken,  it  was  resolved  by  the  court 
of  amniralty,  that  the  property  had  not  been 
altered.  EUut  India  CmMany  v.  Sands,  cited 
10  Mod.  79. 

16.  A  man  has  property  in  animals,  which 
are  /era  naturt^  found  on  his  lands,  rottonc 
hei.  Sutton  v.  Moody,  Com.  33.  13  Mod. 
144.  S.C.    Salk.559. 

17.  A  man  may  have  a  property  in  a  dog. 
3  Salk.  140. 

18.  Every  one  who  has  swans  within  his 
private  waters  has  property  in  them.  7  Co. 
15  b. 

19.  So  one  who  has  libera  pitearia  has  pro- 
perty in  the  fish.  (Co.  Litt  133.  denied). 
Salk.  637.  lb.  35.    March,  48,  pi.  77. 

30.  None  can  have  a  property  in  deer,  un- 
less  reclaimed.  MuUodto  v.  Ea$Uu,  3  Lev. 
337. 

81.  In  trover  for  a  hawk,  if  he  does  not  say 
that  it  was  reclaimed,  the  action  will  not  lie, 
for  it  does  not  appear  he  had  a  property  in 
it ;  and  to  say  that  he  was  possessed  of  it,  tit 
de  bonii  ouit  jnvpriif,  will  not  help  it  March, 
13,  pi.  33. 

33.  If  a  man  start  game  in  his  own  ground. 


and  kin  it  in  anather*a,  it  is  his  by  reason  of 
the  first  starting.Stillofi  V.  MMy.  13 Mod.  14S. 
&  A  sale  in  a  market  overt  of 
[  *1121  ]  a  horse  stolen  does  not  alter  the 
property,  unless  the  direction  of 
the  staL  31  Eliz.  is  strictly  punned.  Barker 
v.JZaitn^,  W.Jo.  163. 

34.  By  the  last  clause  of  the  statute,  the 
owner  may  recover  it  back,  upon  repaying 
the  money  for  which  the  horse  was  sold 
within  a  covenient  time.    W.  Jo.  164. 

35.  Sale  of  goods  in  a  shop  out  of  London 
does  not  alter  the  property,  nor  even  there, 
if  the  felon  be  convicted  on  the  owner's  evi- 
dence.   Anon.  13  Mod.  531. 

36.  The  property  taken  by  pirates  is  al- 
tered by  a  sale  in  market  overt  bona  fidt. 
Hob.  79. 

PROTESTATION. 

1.  A  protestation  is  of  two  sorts;  Ist.,  to 
avoid  duplicity  in  pleading;  and  the  ad- 
verse party  cannot  traverse  matter  thus 
protested ;  Sndly,  to  avoid  being  concluded 
by  the  matter  so  denied  by  protestation.  3 
Saund.  103. 

2.  It  may  be  taken  in  a  replication.  % 
Saund.  103. 

3.  A  protestation  must  not  be  repugnant 
to,  or  inconsistent  with,  the  plea  containing 
it.    %  Saund.  103. 

4  A  protestation  in  a  plea  contrary  to 
judgment  of  law  is  void.    Hob.  15& 

5.  No  matter  that  is  material,  traversable, 
or  pleadable,  can  be  taken  by  protestation. 
3  Saund.  104. 

6.  That  which  is  the  ground  of  the  party's 
suit  cannot  be  taken  by  protestation.  3  Saoad. 
103  a.    Ydiing  v.  Fey,  Mo.  356. 

7.  It  is  perfectly  inoperative  in  the  plead- 
ing into  which  it  is  introduced.  2  Saund. 
103  a.    Crtcpe  v.  Belwood,  3  Lev.  435. 

8.  It  is  of  no  service  to  the  party  that  takes 
it,  if  the  issue  be  found  against  him,  unless 
it  be  of  matter  which  cannot  be  pleaded,  or 
on  which  issue  cannot  be  joined.  3  Saund. 
103  a.  103  b.  104. 

9.  A  protestation,  if  idle  or  superfluous, 
or  repugnant,  may  be  shown  for  cause  of 
demurrer,  but  does  not  vitiate  the  plea.  3 
Saund.  103  a. 

PROTHONOTARY. 

1.  A  clerk  of  the  prothonotary  is  entitled 
to  no  privilege  as  a  defendant,  but  only  to  an 
attachment.    Kenmfield  y,  Moore,  Andr.  46. 

3.  The  clerks  ofa  prothonotary  of  C.  B. 
not  actually  serving  as  such,  are  not  entitled 
to  any  privilege.    Pcq^  v.  Fry,  Stra.  546. 

PUIS  DARREIN  CONTINUANCE. 

I.  What  MATTBas  Aas  plkaoablb  puis  dul- 

BKIN  OORTUfUANOE,  p.  1131. 

II.  What  matikm  akx  not  bo  plkadabu; 

p.  1133. 


PURCHASE  AND  PURCHASER.    . 
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III.  At  what  TIMS  PLSADABUB,  p.  1122. 

IV.  How  THK  PLKA  SHOULD  BE,   p.  1122. 
V.   EmCT  OF  BUCH  PLKA,  p.  1122. 

VI.  PaoCKEDINOB  8UB8»1UENT   to    THK    PLKA, 

p.  1122. 

I.  What  hattkkb  arc  pleadable  puis  dar- 

rein CONTINUANCE. 

1.  One  may  plead  puis  darrein  continu- 
ance tliat  the  plaintiff  has  brought  a  second 
action  and  recovered,  though  the  second 
action  may  bo  abateable.    •^non.  Comb.  357. 

2.  If  the  plaintiff  die  between  tho  day  of 
mn  priu$  and  the  day  in  bank,  the  fact  most 
be  pleaded  puis  darrein  continuance.  Fox 
T.  TiUm,  6  Mod.  225. 

3.  Where,  in  debt  against  one  as  executor, 
defendant  pleads  a  retainder,  and  plaintiff 
replies  that  he  is  executor  de  son  lortf  the 
defendant  may  rejoin,  that  after  the  last 
continuance  he  has  taken  out  administration, 
and  this  is  no  waiver  of  the  former  plea. 
yaughan  T.  Broun^  7  Mod.  274.  Andr.  328. 
S.C. 

4  In  the  same  case  it  was  held  the  plain* 
tiff  might  have  put  in  issue  any  part  of  the 
first  plea  or  rejoinder.    S.  C.  Andr.  332. 

5.*  A  promissory  note  given 
[  *1122  ]  by  a  plaintiff  to  a  defendant 
before  an  original  sued  out,  but 
not  due  till  afterwards,  cannot  be  pleaded 
as  a  set-off  in  bar  of  the  plaintiff's  action, 
but  must  be  pleaded  puis  darrein  continu- 
ance.   FiJgrim  V.  Kinder^  7  Mod.  463. 

II.  What  matters  arc  not  bo  pleadable. 

1.  A  matter  in  esse  at  the  time  of  the  first 
plea  cannot  be  pleaded  puis  darrein  con- 
tiouance.    y'augfCan  v.  Browne^  Andr.  332. 

2.  So  if  the  non-existence  thereof  was 
oving  to  the  party.     Id.  ibid. 

Si  A  plea  puis  darrein  continuance  cannot 
beieoeived  contrary  to  an  implied  admission 
in  the  former  plea.  Sparket  t.  Crafts^  1  Ld. 
JUyaL266. 

4  A  marriage  before  the  last  continuance 
day  cannot  bo  pleaded  in  a  plea  of  puis  dar- 
rein continuance.  fViUon  v.  Wymoruold, 
Say.  268. 

in.  At  what  time  plkadablc. 

1.  The  defendant  cannot  plead  a  release 
Blade  after  verdict  and  before  judgment,  be- 
cause he  has  no  day  in  court.  Coli  v.  BUhop 
of  CatetUry^  Hob.  162. 

2.  After  demurrer  Joined  in  debt  by  an 
administrator,  the  defendant  cannot  plead  a 
repeal  of  the  administration  after  the  last 
cootinaance;  otherwise  after  issue  joined. 
Mo.  871, 

3.  Bui  in  general  a  plea  may  be  pleaded 
pais  darrein  continaance  of  a  demurrer  as 
well  as  after  issue.  SUnur  v.  Oibtonj  Hob. 
n.    Luddingion  v.  £tmc,  1  Ld.  Raym.  266. 


4.  A  plea  after  tho  last  continuance  was 
Vol.  If.  29 


admitted  a  week   after  the  term  begnn. 
Partont  v.  Framklin^  T.  Jones,  1^. 

IV.  How  THK  PLKA  SHOULD  BK. 

1.  In  debt  on  bond,  payment  of  part  and 
an  acquittance  puis  darrein  continuance, 
may  be  pleaded  in  bar  to  that  part  of  the  de- 
mand, but  not  in  abatement.  Pearce  v. 
Packslone,  12  Mod.  541.  1  Ld.  Raym.  691. 
S.  C.    Holt,*560. 

2.  But  not  so  in  contract,  because  it  may 
be  given  in  evidence.  Pearet  v.  Paektlont, 
12  Mod.  542. 

3.  A  plea  of  a  release  puis  darrein  con- 
tinuanoo  should  say  actio  non  and  not  inqui' 
oitio  non.    3  Dy.  361.  pi.  10. 

4.  A  plea  pub  darrein  continuance  must 
be  verified  on  oath.  Lovel  v.  EUtoff^  2  Mod. 
3U7.    JKar/in  V.  ff^ti/,  Stra.  493. 

y.  EfTKCT  OP  SUCH  PLKA. 

1.  A  plea  puis  darrein  continuance,  incon- 
sistent with  the  first,  is  a  waiver  of  it. 
Fiaughan  v.  Breton,  Andr.  332.  Barber  v. 
Palmer,  1  Ld.  Raym.  693. 

2.  So  if  in  the  last  plea  the  words  are 
relieta  verifieatione,    Andr.  332. 

3.  If  after  the  issue  joined  the  defendant 
pleads  a  plea  in  abatement  puis  darrein  con- 
tinuance, this  is  peremptory,  as  well  upon 
demurrer  as  by  verdict.  Beaton  v.  Forrest^ 
Aleyn,  66. 

VI.  ProCKEDINOS  SUBSHftUKNT  TO  THE  PLEA. 

1.  If  issue  or  demurrer  be  joined  upon  a 
plea  pleaded  puis  darrein  continuance  of  a 
demurrer,  yet  the  court  must  consider  of  the 
first  demurrer ;  but  if  the  first  plea  had  been 
to  issue,  the  second  plea  or  demurrer  had 
waived  it.    Stoner  v  Gibson,  Hob.  81. 

2.  A  plea  puis  darrein  continuance  pleaded 
at  the  assizes,  and  demurred  to,  cannot  be 
tried  there,  but  must  be  certified  by  the 
judge  of  assize  to  the  superior  court,  as  part 
of  the  record  of  niai  priua,  Abbot  t.  Rudgt' 
fry,  2  Mod.  907. 

5.  A  plea  puis  darrein  continuance  when 
verified  by  oath  cannot  be  refused  by  the 
court    Lovel  v.  EUtoff,  2  Mod.  307.  cited. 

PURCHASE  AND  PURCHASER. 

1.  A  purchase  is  always  intended  by  title, 
therefore  a  disseisin  no  purchase.  Plow.  47. 

2.  When  the  heir  takes  by  porchaf  e,  the 
ancestor  must  part  with  his  whole  fee.  2 
Mod.  208. 

3.  A  grant  to  a  man,  by  the  name  of 
knight,  who  was  only  an  esquire,  or  to 
knight  by  the  name  of  esquire,  is 

void.*    Rex  v.  Biohop  of  Chetter,  [  *1123  ] 
12  Mod.  1 85. 1  Ld.  Raym.  303.  S.  C. 

4.  in  all  leases,  deeds,  d^c.,  by  a  corpora' 
tion,  their  true  name  of  creation  ought  to  be 
put  in  the  deed.  1  And.  196.  202  to  219. 
248,249. 

5.  To  **the  two  best  men  of  a  corporation," 
is  not  a  good  name  of  pnrcliase.    2  And.  12. 
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6.  A  ^ant  to  a  man  by  a  wrong  name 
may  be  good,  si  constat  de  persona ;  but  the 
demonHratio  persona  must  ap)iear  upon  the 
fiice  of  the  grant.  Rex  v.  Bishop  of  Chester ^ 
1  Ld.  Raym.  304. 

7.  None  but  bona  fide  purchasera,  for  a 
valuable  and  n<A  inadequate  consideration, 
can  take  advantage  of  the  statute  27  Eliz.  c.  4. 
rwj/ne'*  case,  3Co.  80  b. 

8.  Where  a  person  knowing  his  own  title, 
does  not  give  notice  of  it  to  a  purchaser,  he 
ahaU  never  set  it  up  against  the  purchaser. 
Savage  v.  Foster,  9  Mod.  35. 

9.  Purchasers  unijer  a  conusor  are  con- 
tributory to  the  charge  as  between  them- 
selves, and  are  entitled  to  contribution  from 
the  conusor  and  his  heirs.  HarbetC*  case,  3 
Co.  U  b. 

QUAKER. 

1.  The  statute  7  &  8  W.  3.  c.  34.  admits 
quakers  to  make  affirmation  instead  of  oath, 
provided  it  be  not  to  bear  any  office  or  place 
of  profit  in  the  government,  and  thererore  a 
qoaker  may  be  admitted  to  his  freedom  on 
bis  affirmation.  Rex  v.  Mayor  of  London,  5 
Mod.  403.  Morris  v.  Mayor  of  Lincoln^  12 
Mod.  190.    Rex  ▼.  Maurice,  Carth.  448. 

2.  But  on  demanding  surety  of  the  peace, 
he  mu8t  take  the  usual  oath.  Hilton  v.  By- 
ron,  12  Mod.  243. 

3.  He  is  no  witness  in  an  appeal  of  mur- 
der.   CasteU  V.  Bambridge^  Stra.  856. 

4.  A  qoaker  may  be  indicted  for  keeping 
open  shop  on  a  fast  day  ordained  by  procla- 
mation.    Anon.  6  Mod.  210. 

5.  Quakers  are  suable    in  the  spiritual 
court  for  tithes  or  repairs  of  a  church,  though 
a  statute  gives  a  remedy  before  justices  of 
peace.    Screen  v.  Cockemutt,  Fort.  347. 
[See  also   ante,  tit.    Aitirmation,   Vol.   I. 

p.  44.] 

QUARE  IMPEDIT. 
I.  When  it  lies,  p.  1123. 
li.  When  not,  p.  1124. 
III.  Proceedinos  in  the  sutT  ; — 

(a)  Of  the  parties,  p.  1124. 

(b)  Process,  p.  1125. 

*     (c)  Where  it  should  be  brought,  p. 
1125. 

(d)  Relative  to  the  declaration,  p. 

1125. 

(e)  What  abates  the  vyrit,  p.  1126. 
(0  When  the  writ  may  be  amended, 

p.  1127. 
(g)  Effect  of  outlaunry  of  the  plain- 

«ty,  p.  1127. 
(h)  What  may  be  pleaded,  p.  lim. 
(i)  Of  the  replication,  p.  1128. 
(j)  Verdict  and  judgment,  ^c.;and 

herein  of  the  writ  to  the  bishop, 

p.  1128. 
(k)  iVhen  damages  and  costs  are 

recoverable,  p.  1 1^9. 


I.  WflXN  it  usi. 

1.  Quare  impedit  will  lie  of  a  chareh  ia 
ancient  demesne.  Cox  v.  Bransly,  Hob.  48. 
335. 

2.  If  the  bishop  collate  beibre  lapse,  the 
true  patron  may  have  his  quare  impedit,  or 
present  upon  him  seven  years  afler  if  he  will. 
Holland  V.  Shirley,  Hob.  302. 339. 

3.  It  may  be  brought  by  executors  to  re- 
move a  clerk  collated  wrongfully  in  the  life- 
time of  the  testator.  Rex  v.  Bishop  of  Co- 
ventry^  4  Leon.  15. 1  And.  141. 

4.  Hie  patentee  may  maintain  a  quare 
impedit  upon  the  very  first  disturbance,  if  it 
be  expressly  mentioned  in  the  grant,  notwith- 
standing it  be  a  thing  in  action.  Eari  of  Bed- 
ford v.  Bishop  of  Exeter y  Hob.  140. 

5.  Disturbance  is  necessary  to  maintain 
the  action.    Hob.  137. 

6.*  By  7  Ann.  c.  18.,  no  nsorp- 
ation  shall  displace  the  interest  [  *1124  ] 
of  any  person  entitled  to  an  ad- 
vowson,    but  such  person  may   present  or 
have  quare  impedit.    1  Mod.  256  rval&s. 

7.  If  after  presentment  by  a  stranger,  the 
king  grant  the  manor  with  the  advowsoa,the 
patentee  may  have  a  quare  impedit,  and 
make  his  title  by  the  last  presentment  of  the 
king,  without  mentioning  the  presentment 
of  the  stranger.    An/an.  Hob.  140. 

8.  A  has  the  nomination,  and  an  abbot  the 
presentation,  to  a  church ;  the  king  comes  to 
the  possession  of  the  abbacy,  and  presents 
without  nomination;  quare  impedit  lies 
against  the  incumbent  only,  without  naming 
the  king.    1  Dy.  48.  pi.  17. 

9.  If  an  executor  of  the'  grantee  of  the 
next  avoidance  grant  it  over,  his  grantee 
may  maintain  quare  impedit  without  a  pro- 
fert  of  the  will.    2  H^.  135.  pL  13. 

10.  Incumbent  being  in  by  usurpation,  can- 
not be  removed  without  a  quare  impedit. 
Rex  V.  Bishop  of  Norwich^  1  Ro.  236. 

11.  A  presentation  by  tlie  grantee  of  the 
next  avoidance  is  a  sufficient  title  for  the 
heirs  of  the  grantor ;  the  co-heirs  need  not 
allege  any  presentment  by  their  ancestor. 
Countess  of  Northumberland's  caae,  5  Co. 
97.  b. 

12.  So  also  of  lessee  for  years,  fbr  life,  ten- 
ant in  dower,  by  the  curtesy,  &.c     Id.  ibid. 

II.  When  not. 

1.  When  the  patron  has  presented  one  in- 
cumbent, and  the  university  presented  ano- 
ther afler,  the  bishop  has  election  to  take 
one  presentee  or  the  other,  and  if  the  bishop 
admits  and  institutes  the  presentee  of  the 
university,  the  patron  cannot  maintain  a 
quare  impedit,  because  there  was  no  distur- 
bance.   Fitxherbert  v.  Reeves,  Com.  169. 

So  afler  an  assize  of  darrein  presendmaU 
purchased,  if  a  quare  impedit  be  brought  for 
the  same  avoidance,  the  assize  abatea.  And- 
drctos  V.  Bishop  of  York,  Hob.  184. 

3.  None  can  have  a  auare  impedit  present 
tars  ad  msdietatem  ecetesim^  bat  only  when 
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there  are  two  ■»«»}  patrons  and  two  several 
incumbenti  of  the  church  within  one  and 
the  Mine  town.    Smithes  case,  10  Go.  135  b. 

III.  PaOCEEDINOS  tN  THE  SUIT ; — 

(a)  Ofthepartift. 

1.  Tenants  in  common  and  joint-tonants 
must  join  in  the  writ.  RejfnoldBon  ▼.  Biake^ 
1  Ld.  Rym.  197.  2  Saand.  116  b. 

2.  But  if  two  joint-tenants  of  an  advowson 
make  partition  to  present  by  turns,  and  one 
grants  over  his  share,  the  grantee  may  alone 
brin^  quare  impedit  PktlHp$  t.  BUhop  of 
SkHsbmry,  12  Mod.  321, 322. 

3.  No  incumbent  shall  be  removed  by  the 
statute  West.  2.  by  quare  impedit  or  assize  of 
darrein  jnreMeiUmeni  purchaiBed  within  six 
months,  unless  the  incumbent  be  named  in 
the  vrrit.    BotweWt  case,  6  Co.  51  b.  52  a. 

4.  The  patron  most  not  of  necessity  be 
named  in  the  writ.  HaU  and  BUh4^  of 
Bath's  case,  2  Leon.  58. 

5.  When,  by  the  judgment  in  a  quare  im- 
pedii,  the  inheritance,  e:ttate,  or  interest  of 
the  patronage  is  to  be  divested,  he  who  pre- 
■anted  (and  his  clerks  received)  ought  to  be 
named  in  the  writ ;  but  when  the  inheritance, 
estate,  or  interest  of  the  patron  shall  not  be 
ditested  by  the  judgment,  then,  if  another 
disturber  be  named  in  the  writ,  it  is  not 
necesanry  to  name  the  rightful  patron.  HaU 
V.  Biahop  nf  Both,  7  Co.  25  b. 

6.  Althoogh  the  bishop  claims  nothing 
bat  an  ordinary,  yet  he  shall  join  in  the  quare 
impedit.  BiAop  tf  Olcueealer  and  Savaert'9 
case,  Cro.  Eliz.  65. 

7.  Though  one  be  in  by  wrongful  ooUa- 
tioo,  yet  the  bishop  is  such  an  incumbent 
as  most  be  named  by  the  patron  in  his  quare 
impedit.    tfoOand  v.  ^c//ey.  Hob.  302. 

a  A  quare  impedit  by  the  king  against 
the  incombent,  to  present  by  reason  of  simo- 
ny in  the  incumbent,  need  not  make  the 
patroo  a  defendant.  King  v.  Sowtcn^  2  Show. 
ICT.    King  V.  Bishop  of  York,  3  Lev.  16. 

9.  In  quare  impeclit,  the  patron's  not  being 
made  a  party  to  the  writ  is  not  error;  Hens- 
Urn  T.  Bish^  ofSarum^  I  Dy.  76.  pL  34. 

(b)*  Process, 
[  *11!K^  ]  1.  The  old  writ  of  quare  impe- 
dit  is  now  out  of  use,  and  what 
is  at  present  called  by  that  name  is  the  writ 
of  amid  permitiat,  Kex  v.  Bishop  of  JtfeatA, 
10  Mod.  311. 

2.  The  common  law  process  in  quare  impe- 
dit is  auramons,  attachment,  and  distress  in- 
finite ;  and  if  the  defendant  do  not  appear,  or 
east  an  essoin,  there  shall  be  judgment  for 
the  plaintiff;  but  unless  the  defendant  be  per- 
sonally served  with  the  summons,  and  good 
end  not  nominal  summoners  be  returned  by 
the  sheriff,  a  judgment  by  default  shall  be 
set  aside.  iS^ori  v.  Long,  1  Mod.  248.  2  Mod. 
264,  265.  &  a 

3.  By  the  sUtute  Marlbridge  (52  Hen.  3. 
e.  1^)  it  is  enacted,  **  that  in  a  plea  of  quare 


impedit,  if  the  disturber  come  not  at  the  first 
day  that  he  is  summoned,  nor  cast  an  essoin, 
then  he  shall  be  attached  at  another  day ;  at 
which  day  if  he  come  not,  nor  cast  an  essoin, 
he  shall  be  distrained  by  the  great  distress; 
and  if  ho  come  not  then,  by  his  default  a  writ 
to  the  bishop  of  the  same  place  shall  go  that 
the  claims  of  the  disturber  for  that  time  shall 
not  be  prejudicial  to  the  plaintiff,  saving  to 
the  disturber  his  right  at  another  time  when 
he  will  sue  for  it ;  and  tlie  same  law  shall  be 
observed  in  all  writs  where  attachments  lie, 
as  in  making  disturbance,  so  that  the  second 
attachment  shall  be  made  by  better  pledges, 
and  afterwards  the  last  distress.  Sewel  v. 
Long,  2  Mod.  265. 

4.  When  the  register  gives  a  writ  for  the 
whole,  it  is  a  sufficient  warrant  to  bring  it  for 
any  part,  if  the  cases  will  warrant  it.  Smiik't 
case,  10  Ca  135  b. 

5.  In  case  of  a  prerogative  turn  the  writ  is 

Ssneral  qtus  ad  nostram  speetat  donaHonenu 
now  V.  Firehrass,  Salk.  556. 

(c)  Where  it  should  he  brought, 

1.  A  quare  impedit  must  be  brought  in  the 
county  where  the  cathedral  church  is,  though 
the  advowson  itself  be  in  another  county. 
Merr%ck*s  case,  2  Dy.  194.  pL  33. 

2.  A  quare  impedit  lies  in  the  Common 
Pleas  here  for  an  advowson  in  Wales.  Buck" 
ley  V.  Rice,  Plow.  129. 

3.  All  quare  impedits  for  disturbance  to 
churches  within  the  lordships  marches  of 
Wales,  shall  be  brought  in  England  in  the 
next  adjoining  county.    Vaugh.  409, 410. 

(d)  Relative  to  the  declaration, 

1.  Quare  impedit  is  a  possessory  action,  in 
which  the  plaintiff  must  always  declare  upon 
his  possession.    Anon,  3  Salk.  293. 

2.  In  a  quare  impedit,  the  plaintiff  must 
allege  a  presentation  in  himself,  or  in  those 
nnder  whom  he  claims.  Tufton  v.  Sir  R, 
TWnpIe,  Vaugh.  7,  8.  57. 

3.  So  likewise  must  the  defendant ;  being 
both  actors.    Vaugh.  7,  &  57.  60. 

4.  The  plaintin  and  defendant  are  actors 
one  against  another,  if  they  are  both  out  of 
possession.  Rex  v.  Bishop  of  Meath,  10  Mod. 
309. 

5.  But  if  the  defendant  be  in  possession,  he 
is  not  obliged  to  make  a  title,  or  become  actor. 
10  Mod.  309. 

6.  In  quare  impedit,  by  one  claiming  for  life 
under  a  will,  a  presentment  by  the  devisee 
for  life  himself  is  sufficient,  and  a  presentment 
need  not  be  alleged  in  the  devisor.  Speeot  v. 
Bithop  of  Exeter,  5  Ca  57  a. 

7.  Presentment  alleged  in  lessor  or  donor, 
and  also  in  lessee  or  donee,  is  not  double ;  the 
presentment  of  the  lessor  or  donor  only  is  tra- 
versable. Counteu  of  Northumberland' t  case, 
5  Co.  97  b.  Cra  Eliz.  518.  Moore,  455.  2 
And.  48.  S.  C. 

8.  It  is  sufficient  title  to  allege  a  prescnt- 
)  ment  in  the  grantee  of  a  next  avoidance  of 
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the  ancestor,  without  allerin|r  a  pregentment 
io  the  anceator  himself.    Mo.  455. 

9.  It  is  not  necessary  for  the  tenant  of  a 
particular  estate,  in  pleadinijr,  to  show  the 
presentment  of  the  grantor.  Smith  i,  Wilaon, 
1  And.  190. 

10.  The  plaintiff  never  declares  of  a  pre. 
sentment  without  more,  but  always  lays  a 
seisin  of  some  estate  or  other ;  yet  a  present- 
ment  of  itself  both  makes  and  proves  a  fee. 
DigkSf  ▼.  Fitxherbert,  Hob.  102. 

fl.  It  is  generally  necessary  for  the  crown 
to  allege  a  presentation  in  a  quare  impeditas 
well  as  a  subject;  but  the  want  thereof  may 

be  cured  by  a  verdict,  finding  that 
[  *1126  ]  the  crown  was  seised**  iafeeutde 

uno  grosco.  Rex  v.  Biikop  of 
Landaff.    Stra.  1006. 

12.  Setting  out  a  eommendam  relinere  does 
not  amount  to  such  an  allegation.    Id.  ibid. 

13.  Where  one  presents  by  usurpation,  it 
ought  to  be  surmised  that  he  was  seised  of  it 
in  gross,  although  in  truth  it  be  appendant. 
King  V.  Dare,  1  And.  301,  302. 

14.  The  constant  course  in  a  quare  impe- 
dit  is  to  allege  seisin  generally ;  the  time  of 
seisin  is  immaterial;  and  if  it  be  not  materi- 
al, the  not  denying  of  it  is  no  admission,  for 
non-denial  is  only  an  admission  of  things  ma- 
terially alleged.  King  v.  Bishop  of  Chester, 
Skin.  660. 

15.  In  quare  impedit,  it  is  sufficient  for  the 
grantee  in  fee  of  the  patron  to  allege  a  pre- 
sentation by  a  prior  grantee  of  the  next  avoid- 
ance.   2  Dy.  106.  pT.  18. 

16.  The  plaintiff  makes  title  by  devise  and 
assent  of  the  executor,  and  says  not  virtute 
Ugationit,  yet  it  is  good.  Biskip  cf  Ghuceo- 
ierr.  Veal,  Cro.  Eliz.  678. 

17.  The  plaintiff  may  lay  the  presentment 
in  a  grantee.    FUton  v.  Hall,  Cra  Eliz.  518. 

18.  If  the  count  allege  a  presentation  of  A 
by  the  king,  and  admission  and  institution 
accordingly,  and  that  the  church  is  void  by 
the  death  of  A,  it  is  good,  without  saying  that 
A  was  inducted.  Oylei  v.  ColohUl,  3  Dy.  360. 
pi.  7. 

19.  In  quare  impedit  for  a  united  church, 
afler  the  patron  has  had  a  presentation,  he 
may  declare  that  he  was  seised  of  every  se- 
oond  turn  as  in  gross.  Reynoldoon  v.  Blake, 
1  Ld.  Raym.  200. 

20.  The  king  may  allege  two  presentments 
or  two  matters  in  bar,  and  his  count  shall 
not  be  double.    Plow.  243. 

21.  The  writ  was  ad  eccletiam,  and  the 
declaration  was  de  advocatione  duorum  par- 
titan ;  yet  held  well.  Windsor's  case,  5  Co. 
102  a.    Cra  Eliz.  680.    Moore,  558.  S.  C. 

22.  If  the  plaintiff  declares  that  W  T  was 
seised  of  a  manor  ad  ouod  advocatio  medieta- 
tis,  ^e.,  pertinuit  et  adhuc  pertinet,  ^c,,  it  im- 
plies two  several  patrons  and  two  incumbents. 
SmUh's  case,  10  Ca  135  b. 

23.  The  plaintiff  may  declare  upon  an 
agreement  by  indenture  to  present  by  turns; 


such  composition  or  agreements  may  be 
made  by  record,  by  deed,  or  by  parol.  Bitk- 
op  of  Salisbury  v.  Philips,  1  Salk.  43.  Garth. 
505.  S.  C. 

24.  If  an  agreement  between  tenants  in 
common  to  present  by  turns  be  once  exe- 
cuted, in  quare  impedit  afterwards  brought 
amongst  them,  the  agreement  need  not  be 
shown.    Anon,  1  Dy.  29.  pi.  194. 

25.  To  present  to  the  hospital  or  parish- 
church  of  B,  is  good  in  the  disjunctive.  WU- 
liam  V.  Bishop  ^  lAncdn,  Cro.  Eliz.  791. 

26.  Plaintiff  claiming  under  a  grant  from 
one  who  had  two  parts  of  the  advowson  ap- 
pendant to  a  manor,  (a  stranger  having  the 
third,)  need  not  show  bow  the  grantor's  term 
commences,  for  the  appendancy  shows  it  to 
have  been  by  prescription,  Eveleigk  v.  7Vr- 
ner,  3  D^.  299.  pi.  32. 

27.  If'^a  man  get  a  fee  by  presentation,  and 
make  that  his  title  in  a  quare  impedit,  he 
must  allege  it  to  be  tempore  paeis ;  but  if  the 
title  be  by  reason  of  his  being  seiaed  of  a  ma- 
nor to  which  the  advowson  is  appendant,  it 
is  not  necessaij.  Stroud  v.  Bishop  of  fVeUt, 
1  Mod.  230.    Stroud  v.  Homer,  2  Mod.  165. 

28.  It  is  sufficient  to  lay  a  seisin  tempore 
pads  tempore  domini  regis.  Rex  v.  Bishop 
of  Chester,  2  Salk.  561.  1  Ld.  Raym.  292. 
S.C. 

29.  Subscribing  the  articles  need  not  be 
alleged  in  quare  impedit,  either  in  the  decla- 
ration or  plea.    Rex  v.  Whaley,  Stra.  843. 

30.  When  brought  bv  the  king,  he  must 
declare  ad  damnum.    Hob.  23. 

31.  The  omission  inde  produeit  seetam, 
may  excuse  the  defendant  from  answering. 
Rex  V.  Bishop  of  Meaih,  10  Mod.  310,  311. 

32.  But  it  is  not  assignable  for  error  after 
he  has  answered.    Id.  ibid. 

33.  When  the  count  is  ill,  an  ezoeption 
comes  too  late  after  the  vacancy  has  been 
admitted  by  pleading  a  presentment  under 
it.    Id.  ibid. 

(e)  What  abates  the  wrU. 

1.  If  the  writ  be  purchased  against  two, 
pending  a  formedon  against  one  of  them,  it 
abates,  though  the  plaintiff  de- 
clare* of  a  new  disturbance.  Earl  [  'IIST  ] 
of  Bedford  v.  Bishop  of  Exeter, 

Hob.  137, 138. 

2.  If  two  bring  quare  impedit,  and  they 
vary  in  the  title,  the  writ  shall  abate.  Mo. 
184. 

3.  It  will  abate,  if  it  appear,  of  the  plain- 
tiff's own  showing,  that  the  church  is  full  of 
his  presentation.    HuJtton^s  case.  Hob.  15. 

4.  If  one  of  several  plaintiffs  die  before 
judgment,  the  writ  will  not  abate,  on  ac- 
count of  the  mischief  from  lapse.  Mo.  455. 
2Saund.  72jr.  S.  P. 

5.  So,  for  danger  of  a  lapse,  there  can  be 
no  vouching  in  it.    2  Saund.  116  b, 

6.  If  a  parcener,  bein^  a  feme  covert,  die 
before  judgment,  the  writ  to  the  bishop  may 
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imie  for  the  husband  and  the  other  paroe- 
nen.    Mo.  455. 

7.  If  four  parceners  of  an  advowson  bring 
a  quare  impedit,  and  one  releases  after  the 
laat  coDtinuanee,  the  writ  shall  not  abate, 
bat  there  shall  be  sammons  and  severance, 
and  the  others  may  proceed.    Mo.  455. 

8.  A  square  impedit  without  naming  the 
patron  is  not  abateable  without  plea.  Palm. 
309. 

(T)  Wken  the  writ  majf  be  amended. 

The  writ  may  be  amended  by  inserting 
the  word  *^ady  Rookeehy^e  case,  Cro.  Eliz. 
119. 

[See  mUo  ante,  tit  Amxndiiknt,  div.  (a  a), 
Vd.  I.  p.  62.] 

(g)  Effect  tf  outlawry  if  the  piainHff. 

1.  In  qnare  impedit,  if  the  plaintiff  be  out- 
lawed pending  the  writ,  that  outlawry  gives 
the  king  the  title.  FUxherbert  v,  Beevee, 
Com.  178. 

2.  But  on  reversing  the  outlawry,  the 
plaintiff  shall  have  execution  of  his  judg- 
menL,  and  the  king's  incumbent  shall  be  re- 
moved.   Fiizherbert  ▼.  RetDea,  Com.  179. 

(h)   What  may  be  pleaded. 

1.  In  all  quare  impedits,  the  defendants 
may  traverse  the  presentation  alleged  by  the 
plaintiffs,  if  the  matter  of  fact  will  bear  it. 
TVffton  V.  Temple,  Vaugh.  16, 17. 

2.  Bat  the  defendant  must  not  deny  the 
presentatioo  alleged,  where  there  was  a  pre- 
sentation.   Id.  ibid. 

3.  The  bishop  can  never  counterplead  the 
plaintiff*s  title,  without  making  a  title  to 
himself^  either  as  patron  or  by  lapse;  for 
otherwise  he  has  nothing  but  to  grant  insti- 
tution.    Anon.    3  Salk.  293. 

4  In  a  quare  impedit  by  the  chancellor 
ud  nniFersity,  it  is  a  a  good  bar,  that  be- 
fore the  avoidance  the  manor  was  seised  into 
the  king's  hands  for  the  penalty  of  20^  a 
month.  Chancellor  of  Cambridge  v.  Watde" 
grase.  Hob.  126,  l27. 

5.  In  a  suit  by  four,  a  release  by  one  is  a 
bar  only  as  against  himself,  and  does  not 
bar  the  others.  FUUm  v.  HaU^  Cro.  Eliz.  518. 
2  And.  49. 

6.  It  is  no  bar  that  a  lapse  is  devolved  to 
the  kinf ,  who  presented  defendant  during 
the  writ,  for  the  plaintiff  complains  of  a  dis- 
turbance before  the  writ.  Stanley  v.  Chqffin, 
1  And.  238,  239. 

7.  The  declaration  having  set  forth  that 
P,  the  late  archbishop,  was  seised  as  of  fee 
(in  right  of  his  archbishoprick)  of  the  ad- 
TowsoD  of  the  church  of  A,  &c.,  and  the 
archbishop  in  his  plea  admits  this  seisin,  and 
a  vacancy  by  promotion  as  alleged  in  the  de. 
elaration,  but  insists  that  the  crown  by  pa- 
tent granted  to  D  the  deanery  of  A,  with  all 
itM  rights,  members,  ^.,  by  virtue  whereof 
he  vrmm  possessed  of  the  church  of  A,  as  a 
member  of  the  deanery,  dLC,  this  is  bad,  as  it 
neither  shows  a  presentation,  nor  that  the 


church  was  a  member  of  the  deanery.    Rex 
V.  Whaley,  Stra.  837. 

8.  Before  induction,  the  clerk  cannot  plead . 
his  patron's  title  to  the  advowson.    Battaile 
V.  Cooite,  1  Dy.  l.pl.  8. 

9.  The  incumbent  cannot  bar  the  plaintiff 
in  a  quare  impedit,  by  entitling  any  other 
than  the  patron  under  whom  he  claims. 
ElniM  v.  Biehop  of  York,    Hob.  319. 

10.  In  quare  impedit,  the  bishop  pleaded 
that  he  claimed  nothing  but  as  ordinary, 
and  it  was  holden  bad,  for  want  of  alleging 
notice  of  the  refusal,  though  in  a  case  where 
the  crown  presented.  King  y,  Bijehop  of 
Hereford^  Com.  358. 

11.  In  quare  impedit  brought  by  the  king, 
it  is  no  plea  to  say  that  he  has  another 
quare  impedit  pending  for  the  same  church. 
Rex  ▼.  Webbey  2  Ro.  109. 

12.  It  is  no  plea  that  incum- 
bent has  resigned*  pending  suit  [  *1128  ] 
Beverly  v.  Cornwall^  1  And.  179, 

18a 

13.  Nor  that  incumbent  was  an  inveterate 
schismatic    1  And.  189,  190. 

14.  In  a  quare  impedit,  the  seisin  is  not 
traversable,  but  the  presentment  is.  JTtng  v. 
Biehop  of  Cheeter,  Skin.  657. 

15.  Plenarty  is  no  plea  against  the  king, 
queen,  and  the  bishop  of  York.  1  Leon. 
226.  Rex  v.  Arehbiehop  of  Armagh^  8  Mod. 
8. 

16.  A  plea  that  the  bishop  refused  the 
clerk  quia  minue  eufficiene  in  literatura  was 
adjudged  ill  in  C.  P.,  being  too  general,  and 
that  judgment  was  affirmed  on  error  in  K. 
B. ;  but  both  the  judgments  were  reversed 
in  the  house  of  lords.  Hele  v.  Biehop  of 
Exeter,  3  Ley.  313.    Lutw.  [451].  S..C. 

(i)  Of  the  replication, 

1.  If  the  king  suggests  a  title,  and  the  de- 
fendant makes  title,  and  traverses  the  king's 
title,  the  king  in  his  replication  mast  main- 
tain his  own  title  suggested  in  the  declara- 
tion, for  it  is  not  sufficient  for  him  to  traverse 
and  destroy  the  title  made  by  the  defendant. 
Rex  V.  Hinkley,  Sfc.  1  Mod.  276.  Rex  v. 
Biehop  of  Woreeeter,  Vaugh.  61. 

2.  in  quare  impedit  by  the  crown  for  the 
next  turn  of  a  living  void  by  promotion,  de. 
fendant  pleads  that  the  crown  presented  A, 
who  is  since  dead,  and  that  he  himself  is  now 
presented,  and  is  parson  imparsonee,  with  a 
traverse  that  the  church  is  still  vacant  by  the 
promotion ;  this  is  a  confession  and  avoid- 
ance, and  the  traverse  being  therefore  bad, 
may  be  passed  over,  and  issue  taken  upon 
the  avoidance.    Rex  v.  Whaley,  Stra.  837. 

( j)  Verdict  and  judgment,  Sfc  ;  and  herein  of 
the  writ  to  the  btehop, 
1.  The  plaintiff  must  recover  by  his  own 
strength,  and  not  by  the  defendant's  weak- 
Tufton  T.  Temple,  Vaugh.  8.  58.  60. 


ness. 


2.  By  Stat.  West.  2.,  these  three  points 
are  inquirable :  if  the  church  be  ftill  or  void ; 
if  full,  of  whose  presentment ;  and,  lastly, 
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the  inqtiirj  of  the  value  of  the  church;  but 
in  a  quare  impedit,  or  an  assize  of  darrein 
presentment,  these  points  were  not  inquira- 
ble  tx  officio  at  common  law.  BottoeWt  case, 
6  Co.  51  a. 

3.  The  plaintiff  in  a  quare  impedit  may 
take  his  judgment  at  the  common  law,  and 
relinquish  the  benefit  of  the  statute.  Specot 
T.  BUhop  of  Exeter,  5  Co.  57  a.  1  And.  189. 
Goldsb.  35.    3  Leon.  198.    Senk.  258.  S.  C. 

4.  Judgment  with  a  cesset  exectUio  is  given 
upon  the  bishop's  disclaimer.  T\^n  v.  Tent" 
pie,  Vaugh.  6. 

5.  In  quare  impedit  against  two,  if  judg- 
ment be  given  against  one,  there  shall  be  a 
ee89et  exectOio  till  the  plea  of  the  other  is  tried. 
1  Ro.  363. 

6.  In  a  quare  impedit,  the  venire  must  be 
returnable  upon  one  of  the  common  return- 
days.    Rex  V.  Bishop  of  Meath,  10  Mod.  310. 

7.  The  plaintiff  and  defendant  are  both 
actors,  and  may  each  of  them  have  a  writ  to 
the  bishop.  Colt  v.  Bishop  of  Coveniry,  Hob. 
163.     Tuftm  V.  Temple^  Vaugh.  6,  7. 

8.  Though  the  bishop,  who  is  patron,  die 
pending  the  writ,  plaintiff  may  still  have 
judgment,  and  the  writ  to  remove  the  clerk 
in  possession  directed  to  the  succeeding  bi- 
shop or  metropolitan.  Merrick's  case,  2  Dy. 
194.  pi.  33. 

9.  The  king  was  seised  of  the  advowson 
of  a  vicarage,  and  the  bishop  of  the  advow- 
son of  a  rectory  near  it ;  the  king's  incum- 
bent dying,  the  bishop  united  the  livings,  the 
king  presented  another  vicar ;  and,  on  the 
bishop^s  refusing,  brought  a  quare  impedit 
against  the  bishop,  and  had  judgment.  Rex 
V.  Jmdcson,  8  Mod.  5—8. 

10.  If  defendant  have  judgment  on  de- 
murrer to  the  declaration,  he  shall  have  a 
writ  to  the  bishop  without  making  a  title. 
Daimosrs  v.  Bishop  of  Worcester,  1  Dy>  24.  pi. 
153. 

11.  In  a  quare  impedit,  where  the  bishop 
disclaims,  and  the  parson  loses  by  default, 
there  shall  go  a  writ  to  the  bishop  tum  ob- 
stante reckanatione  to  remove  the  incumbent, 
but  wjth  a  eesset  exeeutio  until  the  plea  is  de- 
termined between  tbo  plaintiff  and  patrdn. 
Tufton  ▼•  Temple^  Vaugh.  6. 

13.  Upon  recovery  in  quare  impedit,  where 
it  is  found  that  the  church  is  full  of  the  pre- 
sentment of  a  stranger  pending  the  writ,  and 
it  does  not  appear  whether  the  incumbent 
came  in  by  better  title  than  the  plaintiff  had, 
the  plaintiff  is  entitled  to  a  writ  to  the  bishop 
generally,  and  the  bishop  must  execute  it, 
and  cannot  return  that  the  church*' 
[  ni29  ]  is  full  of  another.  BosweWs  case, 
6  Co.  52  a. 

13.  By  the  common  law,  if  a  disturber 
(being  defendant)  present  ponding  the  writ, 
and  his  clerk  is  admitted,  instituted,  and  in- 
ducted, and  afterwards  judgment  is  given 
against  the  defendant,  such  clerk  shall  be 
removed;  so  in  all  cases  where  any  clerk 


comes  in  pending  the  writ  by  presentment  of 
one  against  whom  the  plaintiff  has  a  good 
title,  his  dork  shall  be  removed.  Becerley 
V.  Contwall,  Cro.  El.  44    S.  C.  6  Co.  51  b. 

14.  Otherwise,  where  the  stranger  has 
good  riffht.    BosweWs  case,  6  Co.  51  b. 

15.  Where  ne  disturha  pae.  is  pleaded, 
which  is  in  effect  the  general  issue,  the  plain- 
tiff may  either  pray  a  writ  to  the  bishop,  or, 
at  his  choice,  maintain  the  disturbance  for 
damages.  Coit  v.  Bishop  of  Coventry,  Hob. 
162.    Vaugh.  58. 

16.  If  the  archbishop  of  Canterbury  be 
plaintiff  in  a  quare  impedit,  the  writ  must  be 
awarded  to  the  other  archbishop.  Rex  t. 
Warrington,  1  Show.  329. 

17.  If  a  quare  impedit  should  be  brought, 
against  the  archbishop  of  York,  as  a  dis- 
turber, the  writ  shall  be  directed  to  the  arch- 
bishop of  Canterbury.    S.  C.  1  Show.  329, 
330. 

18.  If  the.  king*8  title  be  not  fully  clear, 
yet  by  consent  of  the  plaintiff  a  writ  to  the 
bishop  may  be  awarded.  Chancellor  of  Cam^ 
bridge  v..  Walgrave,  Hob.  127. 

19.  If  the  king  be  no  party,  yet  if  his  title 
be  clear  against  both  parties,  a  writ  to  the 
bishop  shall  be  awarded  for  him.  Hob.  127. 
163. 

20.  If  the  issue  be  not  found  for  the  king, 
as  it  is  joined,  yet  if  sufficient  matter  be 
found  for  the  king,  the  court  must  award  a 
writ  for  him.  Rex  ▼.  Bishop  of  Rochester, 
Hob.  118, 119. 

21.  In  quare  impedit,  nonsuit  afler  appear- 
ance is  peremptory  and  a  bar,  altliough  an- 
other  quare  impedit  be  brought  within  six 
months.  Portman'a  case,  7  Co.  27  b.  Hob. 
138.  Berhelsf  v.  Hansard,  2  Salk.  559.  1 
Brownl.  161. 

22.  So,  if  the  plaintiff  in  quare  impedit 
discontinue  his  suit  PortmanU  ease,  7  Co. 
27  b.    Hob.  138. 

23.  Otherwise,  if  the  writ  abates  for  insuf. 
ficiency  of  form,  or  if  the  writ  abate  for  mis- 
nomer of  the  plaintiff  or  defendant,  if  the 
plaintiff  confesses  it  PortmanU  case,  7  Co. 
27  b. 

24.  But  if  the  plaintiff  be  made  a  knight, 
the  writ  shall  abate,  and  it  is  peremptory. 
Id.  ibid. 

25.  If  the  plaintiff  proceed  to  maintain  the 
disturbance,  and  it  be  found  against  him,  he 
has  lost  the  benefit  of  that  judgment  which 
he  might  have  had,  and  shall  be  totally  bar- 
red. Brickhead  ▼.  Bishop  ff  York,  Hob.  198. 
320. 

26.  If  the  plaintiff  be  nonsuit,  or  the  de- 
fendant ntfver  appear,  yet  neither  can  haTe 
a  writ  to  the  bishop  until  they  have  made  a 
title  appear  for  form^  sake.  Goit  v.  Bishop 
of  Coventry,  Hob.  163. 

27.  In  quare  impedjt  against  the  bishop 
and  incumbent,  the  bishop  claiming  only  ae 
ordinary,  issue  between  the  others,  and  judg. 
ment  for  the  plaintiff,  oo  the  writ  to  the 
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bishois  Im  is  not  estopped  flom  raturning 
that  peodin;  the  issao,  and  the  charcb  being 
Totdf  another  bad  preetated  a  clerk  of  whom 
the  chorch  is  now  full ;  and  if  his  return  be 
false,  plaintiff  may  haye  a  quart  fien  admitit 
i^inkt  him,  and  a  scire  faeiaa  against  the 
incumbent  to  try  the  title.  BoMUi  v.  Straf* 
ford,  3  Dy.  260.  pi.  31. 

28.  A  rocoyery  in  quare  impedit  against  a 
derk  whom  the  king  presented  by  usurpation 
ayoids  the  usurpation.  Rix  y.  Thrnnborough^ 
1  Mod.  253. 
(k)  When  damaget  and  cotit  are  reewerabk. 

1.  At  common  law,  before  the  statute 
West  2.,  damages  were  recoyerable  in  quare 
impedit ;  since,  they  are  only  recoyerable  in 
those  cases  where  they  are  given  by  that 
statute.  BcewelCe  case,  6  Co.  51  a.  RoU  y. 
Osbornj  Hob.  23. 

3.  The  king  shall  not  recoyer  damages  in 
a  quare  impedit,  though  all  the  counts  are  to 
his  damage.  BonceWt  case,  6  Co.  51  a. 
Jenk.  2a  &1.  CmUra^  Reg.  y.  7%^,  2  Dy. 
236.  pi.  2& 

3.  in  quare  impedit  against  the  archbishop 
and  clerk,  on  default  by  all,  damages  shall 
be  had  against  all,  but  the  plaintiff  must 
make  title,  and  process  shall  go  to  inquire, 
&e.;  and  though  the  jury  find  plenarty  by 
the  clerk,  of  the  collation  of  the  archbishop, 

the  plaintiff  shall  recover  the  pre- 
[  *1130  ]  sentation  and*  damages.     Wat- 

ssn  y.  Biahop  of  Canierbury,  2 
Dy.  241.  pL  4a 

4.  Where  the  presentation  is  recovered, 
damages  shsU  be  also,  though  the  six  months 
be  past.    3  Ley.  59. 

5.  In  error  in  quare  impedit,  defendant 
■hall  haye  costs  and  damages.  Henelow  y. 
Buhop  of  Sanan,  1  Dy.  77.  pi.  36. 

6.  A  writ  of  error  was  brought  on  a  quare 
impedit,  pending  a  year,  the  value  of  the 
fiying  for  a  year  was  given  in  damages.  Hoi- 
m  y.  £6£son,  10  Mod.  274. 

7.  It  is  no  error  that  the  damages  were  ad- 
judged for  half  a  yearns  yalue  under  W.  2.  c 
5.,  where  it  appeared  that  the  presentation 
was  not  deraigned  within  six  months,  ffeas- 
hw  y.  Biehop  ofSarum,  I  Dy.  76.  pi.  34. 
[See  ofOe,  tit.  Costs,  div.  II.  (f.)  Vol.  i.  p.  382.] 

QUE  ESTATE. 

1.  A  man  eannot  prescribe  by  a  que  estate 
for  a  rent,  adyowson,  toll,  dtc.  *  2  Mod.  144. 
Jenk.  183. 

2.  A  toll  or  other  profit  a  prendre  that  lies 
in  grant,  cannot  be  claimed  by  a  que  estate 
directly  by  itself,  but  it  may  be  claimed  as 
appurtenant  to  a  manor  by  a  que  estate  in 
the  manor.  Jamet  y.  Johneon,  1  Mod.  231, 
232.  2Mod.l44.S.C.  1  Sid.  29a  Jenk. 
183. 

3.  It  eannot  be  pleaded  of  an  estate  tail. 
Bae  y.  CSsimly  ef  Warwick^  2  And.  155. 

4.  A  termor  for  yean  cannot  declare  upon 


a  que  estate.  Dom  y.  Ooihfordf  Com.  44. 
Salk.  363.  Carth.  482.  S.  C.  Seamour  r. 
PatfOey,  2  Show.  485.  Contra,  Coate  y. 
Made,  1  Sid.  29a 

5.  A  que  estate  may  be  pleaded  of  a  term 
in  a  stranger,  but  not  in  those  under  whom 
be  claims.    Cotet  v.  IFade,  1  Lev.  190. 

6.  In  an  action  on  the  case  for  stopping  a 
gutter,  a  declaration  in  a  que  estate  to  the 
house  to  which  the  stoppage  was  a  nuisance, 
without  alleging  a  seisin  in  fee,  is  bad.  Pe» 
pyn  y.  Buetine,  2  Show.  81. 

7.  In  making  title,  the  commencement  of 
particular  estates  must  be  shown.  SciXUf  y. 
DaUy,  Salk.  562. 

a  In  replevin,  the  defendant  ay  owed ;  the 
plaintiff  replied  in  bar  to  the  avowry,  that 
king  James  was  seised,  and  granted  to  sir  R, 
who  granted  to  J  S|  que  estate  by  divers 
mesne  assignments,  came  to  J  D,  and  he 
put  in  his  beasts ;  the  plea  was  held  to  be 
bad,  for  the  plaintiff  ought  to  show  that  he 
put  in  his  csttle  by  the  license  of  J  D,  and 
should  therefore  derive  a  title  to  him. 
Tucker  y.  Hodgea,  Skin.  303. 

QUEEN. 

1.  The  queen  consort  is  a  sole  person  ex- 
empt by  the  common  law ;  and  may  make 
leases  and  grants,  and  sue  and  be  sued, 
without  the  king.  Clarke  y.  Pennifalher,  4 
Co.  23  b. 

2.  The  queen  has  a  right  to  aurum  regina 
under  certain  restrictions.  Case  of  Aurum 
Begins,  12  Co.  21. 


QUI  TAM. 

1.  In  every  case  of  contempt  to  the  king, 
the  action  must  be  qui  tarn.     1  Saund.  136. 

2.  But  whore  a  statute  gives  a  certain  pe- 
nalty to  the  party  grieved,  he  need  not  join 
the  king  in  an  action.    .Anon.  Holt,  6 10,  611. 

[See  pool,  tit.  Statute.] 

QUO  WARRANTO. 

I.  WbXN    an    IMFOEMATION    QUO    WAttANTO 
LIES,  p.  1131. 

11.  When  not,  p.  1131. 
III.  Relative  to  the  pRocEEniNos ; 

(a)  Pariies,  p.  1131. 

(b)  When  eeveral  write  are  nece$' 

eary,  p.  1131. 

(c)  Of  the  form  of  the  informa- 

tion, p.  1131. 

(d)  When  an  amendment  toiil  be 

allowed,  p.  1131. 

(e)  Plea,  p.  1132. 

(f)  Evidence,  p.  1 132. 

(g)  Trial,  p.  1132. 

(h)»    Judgment,     p.  [  ♦1131  ] 

1132. 
(i)  Cof(i,p.  1133. 
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QUO  WARRANTO. 


(j)  Consequence  cf  tit  p.  lldB, 
[See  alto  ante,  tit.  Inioiimation,  VoL  I.  p.  BOl, 
&c  paseim,] 


I.     WhKN  an  IMfOKMATION  QDO  WAKKANTO 

LIES. 

1.  An  information  quo  warranto  lies 
against  the  steward  of  a  coart.  Anon.  11 
Mod.  383.     Rex  v.  HuMon,  Stra.  621.  S.  C. 

3.  Information  lies  for  acting  as  a  trustee 
under  an  act  of  parliament  without  due  ap- 
pointment.   Rex  V.  J^ieholeony  Stra.  299. 

3.  It  lies  for  setting  up  a  new  office.  Rex 
T.  Baylee,  Stra.  836. 

4.  Jf  a  person  set  up  a  leet,  a  fair,  or  a 
market,  it  is  as  a  usurpation  on  the  crown, 
for  which  a  quo  warranto  lies;  and  there 
may  be  two  judgments,  one  for  a  seizure, 
aoa  the  other  for  a  fine.   Anon,  6  Mod.  184. 

5.  It  lies  for  the  office  of  constable.  Rex 
T.  Oondye,  Stra.  1213. 

6.  It  lies  for  a  feriy.  Rex  v.ReffneU^  Stra. 
1161. 

7.  If  an  election  has  been  made  agreeably 
to  long  usage,  but  contrary  to  the  terms  of 
the  charter,  and  it  do  not  appear  that  any 
bye-law  exists  to  ground  such  election,  an 
information  quo  warranto  will  be  granted. 
Hex  v.  Tbmlyn,  C.  T.  Hardw.  316. 

II.  Whkn  mot. 

1.  An  information  in  nature  of  a  quo  war^ 
ranto  cannot  be  filed  at  the  instance  of  a 
private  prosecutor  for  setting  up  a  warren. 
Rex  V.  LoutheVj  Stra.  637.  2  Ld.  Raym. 
1409. 

2.  Quo  warranto  not  grantable  for  hold- 
ing acourt-leet  at  the  instance  of  the  lord 
of  the  hundred.    Andr.  15. 

3.  B.  R.  will  not  grant  an  information  for 
private  usurpation  of  a  franchise ;  but  the 
proper  remedy  is  to  apply  to  the  attorney- 
general.    Ibboteoh'i  case,  C.  T.  Hardw.  261. 

4.  No  quo  warranto  for  a  forfeiture  by 
non-attendance.  Lord  Bruee^t  case,  Stra. 
819. 

5.  The  court  will  not  grant  an  informa- 
tion, where  the  only  acting  is  voting  for 
parliament  men  as  burgesses,  they  having  in 
fact  a  right  to  vote,  though  not  as  burgesses. 
Rex  V.  Harvey t  Stra.  547. 

6.  No  quo  warranto  lies  for  the  office  of 
church-warden.  Rex  v.  Dawneby^  Stra.  1196. 

7.  An  information  on  the  9  G.  2.  cannot 
be  maintained  for  a  claim,  but  actual  intru- 
sion only ;  and  non-residence,  where  a  power 
of  amotion  is  vested  in  a  person  designated 
by  charter,  is  not  an  avoidance  of  office  be- 
fore that  is  exercised,  when  immediately  an 
unlawful  holding  may  commence,  which 
may  justify  any  proceedings  in  quo  warranto 
on  the  part  of  the  crown.  Rex  v.  PonMonby, 
1  Keny.  J.    Say.  245.    1  Ves.  jun.  1.  S.  C. 

III.  RSLATIVK  TO  TB£  PEOCKKDINOS; — 

(a)  PaHiea. 
In  the  case  of  the  city  of  London,  it  was 


held  the  quo  warranto  shoald  have  been 
brought  against  the  burgesses  and  inhabi- 
tants. Rmb  v.  Bithop  rf  London^  1  Show. 
281. 

(b)    When  several  wrUe  are  necessary. 
In  quo  warranto  for  several  franchtees, 
there  must  be  several  suits,  and  several 
pleas  and  judgments.   Rex  v.  Corporation  of 
Dublin,  Palm.  7. 

(c)  Of  the  form  of  the  information. 

1.  If  a  man  claim  more  than  his  charter 
warrants,  he  will  be  ousted  of  all.  Rex  v. 
Corporation  of  Dublin,  Palm.  8. 

2.  Where,  in  an  information  against  a 
defendant  for  exercising  an  office  of  trust,  it 
is  laid  to  be  a  public  office,  and  defendant 
demurs,  he  cannot  afterwards  object  that  it 
is  not  an  office  for  which  a  quo  warranto 
lies.    Rex  v.  Aea/,  C.  T.  Hardw.  106. 

3.  It  is  not  sufficient  in  a  quo  warranto  of 
liberties  to  derive  an  interest  to  a  stranger 
in  them  from  the  queen,  without  making 
title  to  himself;  for  the  writ  is  quo  war- 
ranto he  himself  uses  them.  Parttidge*8 
case,  Cro.  Eliz.  125. 

(d)  When  an  amendment  mU  be  allowed, 

1.  The  court  will  permit  an  information 
quo  warranto  to  be  amended,  if 

it»  will  not  tend  to  delay  the  trial.  [  •1133  ] 
Rex  V.  Ellamt,  7  Mod.  220. 

2.  To  an  information  in  the  nature  of  a 
quo  warranto,  the  defendant  having  errone- 
ously pleaded  that  he  was  sworn  into  office 
before  twelve  burgesses,  in  a  case,  where,  by 
the  statute  of  11  G.  1.  c.  4.,  ho  was  required 
to  have  been  sworn  before  the  presiding  of- 
ficer, after  issue  taken  on  the  fact  stated, 
and  found  for  the  crown,  on  his  applicalioa 
for  leave  to  replead,  the  court  held  the  iaauo 
taken  upon  the  swearing  to  be  indecisive  of 
the  question  upon  the  statute,  and  therefore 
that  a  repleader  might  well  be  awarded,  but 
directed  the  plea  to  be  amended,  &c.  Rex 
V.  PhUlipe,  1  Keny.  531. 

3.  A  plea  in  quo  warranto  was  allowed  to 
be  amended  after  demurrer,  and  cause  eet 
down  for  argument.   S.  C.  C.  T.  Hardw.  4S. 

(e)  Plea, 

1.  Quo  warranto  is  in  nature  of  a  writ  of 
right,  to  which  defendant  can  have  no  plea, 
but  to  justify  or  disclaim,  and  judgment  is 
final ;  but  in  case  of  information  in  nature 
of  a  quo  warranto  it  is  only  when  against 
the  defendant.    Anon,  12  Mod.  224, 225. 

2.  It  is  no  plea  that  a  stranger  has  sach 
liberties.  Ree.  v.  Partridge,  2  Leon.  2a  212. 

3.  If  the  king  grant  to  J  S  and  bis  heira 
eatalla  felonum  within  his  manor  of  D,  and 
afterwards  J  S  grants  to  the  king  his  heirs 
and  successors  the  manor  with  the  said  fran- 
chise, and  then  the  king  grants  to  J  N  asd 
his  heirs  the  said  manor,  and  further  grants 
to  him  and  his  heirs  within  the  said  manor 
tot  talia  tanJta,  Sfc.  ftrivilegia,  ifc,,  ei  quot  queu 
lias  ^c,  qwB  the  said  J  S  had,  in  quo  warran- 
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to  J  N  ought  not  to  plead  generally,  baC  in 
■pecial,  the  fint  charter  made  of  the  laid 
foods  of  feloTO,  and  the  regrant,  dtc.  AhbU 
IfStntkL  MerciXLak^i  caae,  9  Co.  34  a. 

4.  If  in  a  quo  warranto  the  defendant 
dtim  libertiee  by  prescription,  and  others  by 
charter,  he  may  conclude  et  eo  warranio  uH- 
(ur,  kc^  and  it  shall  be  taken  distributtvely. 
Ho.  297. 

5.  A  plea  in  it  of  the  constitution  of  a 
town  b  equally  iU,  if  it  enlarges  or  abridges 
that  constitution.    Reg,  v.  Gillj  Gilb.  313. 

6.  A  plea  that  is  insufficient  confesses  tJie 
iifurpation.    Rex  ▼.  PhiUipe^  Stra.  394 

(f)  Evidence, 

1.  Is  quo  warranto  against  one  for  acting 
u  bailiff!  a  judgment  or  ouster  against  the 
penoDs  under  whose  nomination  he  was 
ehoMn  may  be  given  in  evidence.  Rex  ▼. 
Hebdem^  Andr.  38a 

2.  But  it  is  not  conclusive.    Id.  ibid. 

(g)  Trial, 

1.  The  king  can  first  tnr  the  title,  and  af- 
terwards insist  upon  the  rorftiture.  Rex  v. 
Csfpsra/isH^JUatdenAssd,  Palm.  81. 

S.  In  a  quo  warranto,  there  being  a  mis- 
triaCit  was  prayed  that  the  noeiea  might  be 
esrtified,  but  being  against  the  queen  it  was 
denied,  for  if  it  should,  the  defendant  might 
eiemplify  the  verdict  as  duly  tried,  and  it 
would  bie  an  evidence  against  the  queen. 
JfanU  V.  Psyne,  Cro.  Eliz.  304, 305. 

(h)  Judgment, 

1.  Judgment  of  seizure  qunuque  shall  be 
given  on  the  non-appearance  or  a  oorpora- 
tioD  in  an  information  quo  warranto.  Rex 
V.  CUyofCheHer,  2  Show.  366. 

S.  On  a  nihU  dieii  to  a  quo  warranto  in- 
formation, the  judgment  is  quod  eapiahar. 
Rex  V.  lyrrdk  H  Mod.  235. 

3.  Where  the  franchises  are  usurped,  the 
judgment  is  quod  exHnguanter;  but  when 
they  are  abused,  it  is  quod  eapiantur  in  ma- 
Jws  dsiiiii  regie,  AntCA's  case,  4  Mod.  54. 
56. 

4.  The  judgment  given  in  quo  warranto 
sgaittst  the  city  of  London,  that  the  liber- 
ties thereof  be  seised  into  the  king's  hands, 
did  not  dieaolve  the  corporation,  or  remove 
the  memben  from  their  corporate  offices.  S. 
C.  4  Mod.  5a 

5.  Where,  in  quo  warranto,  some  issues 
are  found  for  the  ^ing,  and  others  for  the 
defendant,  but  it  appears  defendant  has  no 
title,  judgment  must  be  against  him.  Rex 
T.iaAden^  Andr.  38 1, 392. 

6.  There  must  be  a  judffment  of  ouster 
where  the  party  is  found  duly  elected,  but 
not  sworn.     Case  of  Jfoyor  of  Penryn^  Stra. 


7.*  In  an  infiirmation  quo  war* 

[  *1133  ]  ranto,  if  a  usurpation  be  confessed 

by  the  defendant  for  only  part  of 

the  time  laid  in  the  declaration,  a  general 

Vol-  II.  30 


judgment  of  ouster  is  erroneous.  Rex  v.  7W- 

lor,  7  Mod.  169.    Stra.  952.  S.  C. 

8.  The  king  is  concluded  upon  a  verdict 
in  the  mere  ri^ht  in  a  quo  warranto,  but  not 
in  an  information.  Rex  v.  Carpenter^  S  Show. 
47. 

9.  Outlawry  lies  upon  a  quo  warranto  for 
keeping  an  inn.  Patridt'^t  case,  Cro.  Jac. 
52a  531. 

(i)  Co&te. 
Costs  are  given  on  discharging  a  rule 
for  a  quo  warranto.    Rex  v.  Carpenter^  Stra. 
1039. 

( j)    Comeqttenee  of  it, 

1.  The  king  thereby  gains  nothing,  but 
only  redresses  an  injury.  Reg,  and  Contia' 
hWt  case,  3  Leon.  72. 

2.  A  defendant  found  guilty  of  usurping 
the  office  of  mayor  of  Tregony  several  years, 
&c.  was  fined  SiOO/.  Rex  v.  CroeJker,  8  Mod. 
285,286. 

QUOD  CUM. 

1.  The  declaration  cannot  commence  with 
a  quod  cum  in  an  action  of  debt  on  a  penal 
statute;  it  should  be  **  for  that,  &c  ;**  for  in 
penal  statutes,  every  thing  necessary  to  sup- 
port the  action  must  be  positively  averred. 
Dunetaa  v.  DuneiaUt  2  Show.  27.  Sed  tide 
Powe  q.  t.  V.  IVeeke,  2  Show.  247. 

2.  Nor  a  declaration  in  an  action  of  tres- 
pass vi  et  armie  ;  but  it  is  cured  by  verdict 
Mereer  v.  SouihweU^  2  Show.  180.  lb.  notts. 

3.  A  declaration  in  case  was  formerly  held 
bad  with  a  quod  cum.  Chwmejf  v.  FleteheTf 
2  Show.  296. 

4.  But  in  assumpsit  case  or  debt,  it  is  no 
objectifm.    2  Show.  180.  lb.  447. 

QUOD  El  DEFORCEAT. 

1.  A  quod  ei  deforceat  is  in  the  nature  of 
a  writ  of  right  for  a  tenant  in  fee-simple.  2 
Saund.32. 

2.  It  is  in  the  nature  of  a  formedon  for  a 
tenant  in  tail.    2  Saund.  38. 

3.  It  may  be  brought  by  tenant  for  life,  or 
tenant  by  curtesy  or  dower.    Ibid. 

4.  It  lies  not  upon  a  recovery  by  nihil 
didtf  but  only  upon  recovery  upon  default 
before  appearance.  Elmer  v.  Thaeker^  Cro. 
£Uz.  263. 

5.  In  a  quod  ei  deforceat  in  Wales,  the 
defendant  cannot  vouch  a  vouchee  in  an 
English  county.  Vaughan  v.  Caeewelly  1 
Mod.  a 

6.  In  a  quod  ei  deforceat  in  the  nature  of 
a  writ  of  right  of  lands  in  Wales,  after  the 
jury  was  sworn  and  charged,  and  before  ver- 
dict, the  demandant  was  nonsuited,  on  which 
final  judgment  was  given ;  afterwards  he 
brought  another  quod  ei  deforceat  in  the  na- 
ture of  a  writ  of  right  against  the  same  ten- 
ant of  the  same  lands ;  on  error,  the  first 
judgment  was  held  to  be  a  good  bar.  Richard 
V.  Penrynt  5  Co.  85  K 
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QUOD  PERMrrTAT. 

1.  A  quod  permittat  is  a  writ  of  right  in 
its  nature,  and  yet  a  lessee  can  have  it.  XtUtw. 
[672.1 

3.  It  lies  against  the  terre-tenant,  though 
the  nuisance  was  erected  by  a  stranger. 
Skalmer  v.  PvUeney^  1  Ld.  Raym.  277. 

3.  The  sUtute  of  W.  2.  c.  24.  which  gives 
this  writ  against  the  alienee  of  him  who  did 
the  nuisance,  extends  not  to  the  aliepee  of 
the  alienee.  Shalmer  t.  PuUeneyt  Lutw. 
[672.] 

4  If  the  nuisance  is  done  in  the  time  of 
a  prior  owner  of  premises  to  which  the  nui- 
sance is,  the  present  owner  need  not  show 
how  he  came  to  his  estate,  but  it  is  sufficient 
to  say  ad  noeumentum  Hberi  tenemenH  nuper 
J.  P.,  and  now  of  the  said  plaintiff.  Id.  ibid. 
BaUn'9  case,  9  Co.  53  b. 

5.  It  is  no  yariance  between  the  writ  and 
the  declaration,that  the  former  states  the  erec- 
tion to  be  to  the  nuisance  of  the  frank  tene- 
ment, lately  P*b,  now  the  plaintiff's,  and  the 
latter  avers  it  to  be  to  the  nuisance  of  the 
plaintiff.    Baten's  case,  9  Co.  53  b. 

6.  The  plaintiff  need  not  assi^  any  nui- 
sanee  in  certain,  as  that  the  rain  fell  from 
the  said  house,  newly  built,  upon  the  plain* 

tiff*8  house,  dec,  for  as  the  de- 
[  *1134  ]  darationf'  shows  that  the  defend- 
ant's house  overhangs  the  plain- 
tiff's, such  must  be  the  neoeaaary  conse- 
quence.   Id.  ibid. 

7.  If  it  be  to  abate  qtuBdam  edyida,  with* 
out  mentioning  the  number  br  nature  of 
them,  yet  it  is  good.    Lutw.  [670,  671  ]. 

8.  In  a  quod  permittat  for  turning  of  wa- 
ter, a  man  cannot  vouch.    2  Saund.  32. 
[See  aUo  ante,  tit.  Nuibancb,  div.  IV.  Vol.  II. 

p.  977.] 

RANSOM. 

1.  Before  the  22  Geo.  3.  c  25^  the  master 
of  a  ship  having  the  care  not  only  of  the 
ship,  but  of  the  goods  on  board,  might,  while 
under  a  capture  by  an  enemy  at  sea,  if 
there  were  no  hopes  of  a  re-taking,  com- 
pound with  the  captain  Captor  for  the  ransom 
of  the  captured  ship  and  cargo.  Tranter  v. 
Waleon,  6  Mod.  12. 

S.  And  this  agreement  to  ransom  was  so 
for  binding  on  the  owners,  that  if  the  captain 
captured  advanced  the  ransom  money,  he 
might  recover  it  in  an  action  at  common  law 
for  money  laid  out  and  expended  to  their  use. 
6  Mod.  13. 

3.  So,  if  he  delivered  his  own  person  into 
the  custody  of  the  captain  captor  as  a  host- 
age  for  performance  of  the  ransom,  he  might 
libel  against  the  ship  and  cargo  in  the  court 
of  admiralty  for  the  money.  6  Mod.  13.  U 
Mod.  6  n. 

5.  For  the  redemption  of  the  ship  and  cargo 
by  means  of  ransom  is  considered  in  the  admi- 
ralty as  a  species  cf  salvage.  6  Mod,  13. 
Anon.  11  Mod.  2. 


5.  So,  a  promise  by  a  eaptdn  of  a  ship  oa 
behalf  of  his  owners,  when  the  ship  was  tsMi« 
to  pay  monthly  waves  to  one  of  the  aaiferat 
in  order  to  induce  him  to  become  a  hostage, 
was  held  binding  on  the  owners,  although 
they  abandoned  the  ship  and  cargo.  Yates 
v.  HaU,  6  Mod.  IS  n. 

6.  But  now  by  22  Geo.  3.  e.  35.,  **  no  per- 
son shall  ransom,  or  contract  for  the  ranaon- 
ing,  'of  any  ship  or  cargo  captured  by  the 
enemy,  under  penalty  of  5002^  and  all  coa- 
tracts,  agreements,  bills,  notes,  or  other 
securities,  made  or  given  for  such  purposes 
ai«void."    6  Mod.  13  n.    llMud.6n. 

RAPE. 

1.  The  sUtote  13  Edw.  1.  e.  34.,  deekm, 
^  that  if  a  man  do  ravish  a  woman,  married, 
maid,  or  other,  when  she  did  not  commit, 
neither  before  nor  after,  he  shall  have  judg- 
ment of  lifo  and  member ;  and  likewise  when 
a  man  doth  ravish  a  woman,  married  lady* 
damsel,  or  other,  with  force,  although  she 
consent  after."    11  Mod.  27. 

2.  An  act  that  makes  an  oibnoe  by  none 
(as  rape.  See)  to  be  fokmy,  virtaally  wakes 
all  that  are  present  aidmg  and  assisting 
principal,  though  one  only  does  the  foet.  11 
Mod.  27. 

3.  In  an  action  of  assault  by  a  huaband, 
for  an  intent  to  ravish  his  wifo,  his  wifo  is  a 
competent  witness.    Anon.  11  Mod.  2S4L 

[See  aUapoot,  tit  Wokkn.] 

RATE. 

1.  A  rate  for  rebuilding  or  rsnairing  the 
church  must  be  set  by  the  parishionerB.  2 
Mod.  222. 

2.  A  Boaveneer's  rata   eaniiot  be  made 
for  a  division.  Rest  v.  hMbUanio  qfSL  Leom 
ard,  Stra.  638. 

3.  By  43  Elix.  c  2.  s.  1.,  poor's  rates  shall 
be  raised  weekly  or  otherwise.  6  Mod.  214. 
n. 

4.  The  King's  Bench  will  not  enmiM  ob- 
jections to  a  poor's  rate.    Stra.  393. 

5.  Poor's  rates  are  not  to  be  leniaved  by 
eertiorari.  Rex  v.  InhaiUanit  of  Ut/osBder^ 
Stra.  932. 975. 

6.  A  person  is  not  chargeaMe  to  the  poor's 
rate  as  being  the  occupier  of  the  meeting- 
house where  he  preaches.  Rex  v.  InhMUaUt 
ef  Souihwark,  Stra.  745. 

7.  A  parish  rate  may  be  distrained  for  in 
a  dilforent  parish  in  the  same  cooniy.  TVwy 
V.  ra/&ol,6Mod.215. 

8.  If  a  house  originally  entire,  be  divided 
into  separate  apartments,  with  an  outer  door 
to  each  apartment,  and  no  oommunioatMii 
with  each  other,  the  several  apart- 
ments shall  be  rated  as  distinct*  [  *1195] 
mansion  houses ;  but  if  the  owner 
live  therein,  all  the  untenanted  apartmenta 
shall  be  considered  as  parts  of  his  house.  S. 
C.  6  Mod.  214. 
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9.  An  inhabiUnt,  who  oobdm  into  a  parish 
in  tfaa  niddle  of  a  quarter,  cannot  bo  rated 
for  the  wbole  quarter.    Id.  ibid. 

10.  By  17  Geo.  3.  c  38.  ■•  13.,  penons 
t»fm'mg  into  a  house  in  the  middle  of  the 
quarter,  shall  only  pay  rates  for  the  time 
th^  occupy  the  premises.    Id.  ibid. 

11.  A  dwtreas  cannot  be  made  for  a  rate 
by  a  warrant  issued  before  it  is  due,  nor  can 
it  be  made  for  a  quarterns  rate  before  the  end 
of  the  quarter.    Id.  ibid. 

[Stt  aUo  onU^  tit.  CnoaoH,  div.  XIII.  p.  285., 
and  tit  Hiohwat,  div.  IX.  p,  762.] 

RAVISHMENT  OF  WARa 
[See  more  v.  Ihui«y,  Hob.  94, 4c.] 

REAL  ACTION. 

1.  In  a  real  action,  if  the  tenant  make  de- 
ftalt  ott  the  original,  the  demandant  shall 
ham  a  grand  eape,and  if  he  make  de&olt  af 
t«  appeeranoat  a  petti  cape.  iSteflle  V.  HiqMofii 
6Blod.4 

3.  No  frmdm  lies  against  a  termor,  but  a 
writ  of  dower  fiee  against  guardian  in  socage. 
Bndemmee  eaae,  6  Go.  57  b. 

SL  Wharaver  in  a  real  aotion  the  default  is 
ssfwable,  so  that  a  grand  or  petit  cape  shall 
go,  in  a  personal  action  a  demuH  ia  not  pe- 
rsmplory.    filsp/r  t.  £byrfon,€  Alod.  6. 

^  Although  a  man  have  been  out  of  pos- 
aesskm  for  sia^  years,  yet,  if  his  entry  be 
not  tolled,  he  may  enter,  and  bring  any  ao. 
tioo  of  his  own  possession.  BeviTa  case,  4 
Go.8a. 

REBUTTER. 
If  deftadant  do  not  rebut  when  called 
upon,  plaintiff  should  strike  out  the  previous 
plseiffinga,  and  enter  indgment  as  for  want  of 
a  plea.    I  Sannd.  318  a. 

RECEIPT. 

1.  A  receipt  is  not  conclusive  evidence 
against  the  party  giving  it,  unless  perhaps 
in  a  deed.    1  Sannd.  325.  n.  [6]. 

3.  If  unstamped,  though  not  admissible 
evidence,  it  may  be  shown  to  a  witness  to 
reftesh  lus  memory.    Id.  ibid. 

■"■"^^^^■™~ 

RECITAL. 

I.  The  noo-recital  of  the  names  of  the  oo- 
cnpien  of  a  lease  of  lands,  does  not  avoid  the 
deniaa  thereof     7\rmpp^9  case,  3  Leon.  335. 

3.  A  void  lease,  or  one  expired,  need  not 
be  recited  in  the  king's  grant  Harrie  v. 
11^,  3  Leon.  343, 344 

3.  The  recital  in  patents  ooght  to  be  very 
a*tkt.    &a  3  Leon. 346,347. 

4.  No  recital  is  necessary  where  the  second 
pntont  determines  the  first.  B.  C.  3  Leon. 
947. 

5.  Ofasts  of  the  king  need  not  reoite 
Isaeea  not  of  record,  or  oopyhoUs.  March, 
90S.  pL  946. 


6.  A  recital  in  the  condition  of  a  bond  is 
not  material,  nor  can  it  be  taken  advantage 
of.  ^  John  V.  Diggt^  liob.  130.  Sed  vide 
2  Saund.  414. 

7.  The  particalar  recital  oi  a  deed  mar 
restrain  the  general  words  of  it.  2  Saund.  4f. 
t,  n.  [ejL 

8.  What  is  material,  and  what  not,  in  case 
of  a  mis-recital,  is  to  be  measured  with  re- 
forence  to  the  instrument  in  which  the  mis- 
recital  is.  Benyon  v.  Evelyn^  OrL  Bridg. 
335. 

9.  If  a  lease  be  made  firom  the  end  of  an- 
other term,  and  there  is  no  such  term,  the 
new  term  commences  immediately.  College 
ofManehuUr  v.  TVafford^  2  Lev.  341.  Baetett 
V.  Lewis,  1  Lev.  77. 234. 

10.  The  recital  of  one  lease  in  another,  is 
not  a  sufficient  proof  that  there  was  such  a 
lease  as  is  recited.  Rotoe  v.  Huntingdon^ 
Vaugh.  74, 75. 

11.  Recital  in  letters  patent  of  a  former 
patent  is  no  evidence  of  such  patent  without 
producing  it.    Cragg  v.  Jforfolk,  2  Lev.  108. 

12.   Whether  certain   bmds   are  forests 
should  appear  by  matter  of  re- 
cord;* but  their  being  so  named  [  *1134  ] 
m  grants,  offices,  and  conveyances, 
ia  not  any  proof  of  theb  being  forests  inlaw. 
Case  of  Arst^  12  Co.  23. 
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jw^inent.    8  Sannd.  7. 
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2.  It  is  a  record.  BuBton  ▼.  Ridley,  11 
Mod.  333. 

3.  A  reoogniiaiioe  at  common  law  waa  bat 
a  bond  acknowledged.  Hute&tfit  v.  Player. 
Qrl.  Bridg.  303. 

4.  At  common  law  it  was  a  record  from 
the  time  of  the  caption  and  acknowledgment, 
and  bound  the  person  and  lands  from  thence 
before  the  enrolment.    Hob.  195,  196.  333. 

3  Saund.  8  k, 

5.  But  by  the  statute  of  frauds  from  the  en- 
rolment only.    3  Saund.  8  k. 

6.  If  a  recognizor  of  a  recognisance  ac- 
knowledged before  a  master  in  Chancery  die 
befbre  it  be  enrolled,  it  may  be  enrolled  at 
the  petition  of  the  executors.    Hdton^t  case, 

4  Leon.  & 

7.  A  recognisance  does  not  of  itself  imply 
a  record,  for  it  is  not  perfect  till  it  is  enroll- 
ed.   3  Saund.  68.  n.  [a].  71  6. 

8.  It  must  be  enrolled  within  six  months; 
and  if  not  eofoUed,  is  considered  as  a  bond 
debt  in  equity.    2  Saund.  8  Jk. 

9.  A  recognizance  of  bail  in  C.  B.  binds 
ftom  the  caption,  but  in  B.  R.  from  the  entry 
only.    ShuUle  y.  Wood,  Salk.  600.  659. 

10.  The  sheriff  cannot  take  a  bail-bond 
*(but  only  a  recognizance)  from  persons  ar- 
rested by  him  under  process  issuing  on  an 
indictment  at  quarter-sessions  for  a  misde- 
meanor. 3  Saund.  59.  Bengough  y.  Rom- 
ter^  6  Mod.  179.  n. 

11.  If  an  indictment  be  removed  by  the 
prosecutor  into  the  King*s  Bench  by  a  cer- 
thrari  out  of  London  or  Middlesex,  the  de- 
fendant  must  enter  into  a  recognizance  to  tr^ 
it  the  same  term  or  the  sittings  afler ;  but  if 
removed  out  of  any  other  county,  he  is  with- 
out day,  and  If  he  do  not  appear,  process  shall 
issue  till  be  be  outlawed ;  but  if  a  defendant 
remove  an  indictment,  he  must  enter  into  a 
recognizance  pursuant  to  the  5  W.  dc  M.  c. 
8.    £er  y.  BsnJtf ,  6  Mod.  346. 

ISt,  If  a  rentre/Ktos  de  novo  be  granted  on 
an  indictment  wet  a  mistrial,  the  defbndant 
must  enter  into  a  new  recognizance.  Rex  y. 
Tracy,  6  Mod.  179. 

13.  A  peer  must  enter  into  a  recognizance 
to  keep  the  peace.  Rex  v.  Margie  of  Car- 
WMTthin,  Fort  359. 

14  A  reoqgnizance  **  ad  nopondend,^^  ge- 

naraUy,  extends  not  only  to  the  crime  for 

which  the  party  was  committed, 

[  *1137  ]  but*  to  all  such  crimes  as  he  shall 

be  charged  with.    Reg,  v.  Rid- 

paA,  10  Mod.  J53, 153. 

15.  Debt  lies  not  against  the  heir.  3 
Saund.  7. 

16.  But  set.  fa,  lies  against  the  heir  and 
terre-tenants.    3  Saund.  Sc, 

17.  A  eafias  does  not  lie  on  a  recogni- 
11  Mod.  43.    Mo.  374.    Yelv.  & 

18.  A  recognizance  is  conclusive  evidence 
that  it  was  acknowledged  by  all  named  in  it 


1  SamuL  391  e.  n.  [c1. 
19.  At  common  niw« 


the  ftonusee  ooold 


only  have  execution  by  aleMri/oetos  or  a>f. 
fa,,  and  be  must  have  sued  them  out  befbre  a 
year  elapsed ;  but  by  stat  of  Westm.  3.,  he 
may  have  e2i^.    Vangh.  103.    3  Saund.  68. 

30.  A  copyhold  cannot  be  seised  on  recog- 
nizance.   7  Mod.  38. 

31.  If  the  sheriff  deliver  more  than  a  moi- 
ety, the  execution  b  void.  PutfsH  y.  JP«r- 
beek^  Salk.  563. 

23.  The  attorney-general,  as  well  as  the 
officer,  is  entitled  to  costs  by  the  act  8  Anne, 
c  7m  where  there  is  judgment  for  the  kingr, 
and  the  recognizance  ordered  to  be  put  in 
suit.  Attorney-General  v.  Jtfttnm,  Park.  92. 

II.  How  A  RXCOONIZANCX  SHOULD  BX;  AND  BJB- 

Foax  WHOM  rr  should  bx  tacxm. 

1.  A  recognizance  may  be  taken  by  the 
Loni  Chancellor,  and  execution  awarded  by 
him.    3  Saund.  8  k, 

3.  The  Chancery  and  all  the  conrto  at 
Westminster  had,  by  the  common  law,  beibi« 
the  statute  of  Acton  Bumel,  and  still  haye« 
power  to  take  recognizances.  Edgeomb  t. 
Dm,  Vauffh.  108.    11  Mod.  53. 

3.  So,  likewise,  may  •wry  jodge  take  a 
xecogrnizance  in  any  part  of  England,  as  well 
out  of  term  as  in  term.  E^^eomh  y.  Hee, 
Vaugh.  103.  3  Saund.  8  6.  n.  (5).  HaU  r. 
Wmelifidd,  Hob.  195. 

4  A  recognizance  taken  by  a  judge  of  the 
King's  Bench,  upon  the  removal  of  an  indict- 
ment, in  more  than  the  sum  mentioned  in  5 
W.  dt  M.  c.  11.,  is  good.  Rex  v.Bwer,  1 
Mod.  10. 

5.  A  recognizance  cannot  be  taken  by  any 
by  prescription.  Chamberlain  v.  Trnrp^  1 
Leon.  131. 

6.  A  recognizance  acknowledged  by  an  in- 
fiuit  is  void.    Randal  v.  WaU,  Cro.  Jao.  59. 

7.  A  recognizance  to  three,  befbre  one  of 
whom  it  is  Uken,  is  void  as  to  him,  bat  good 
for  the  others.    3  Dy.  330.  pi.  16. 

8.  Ifa  recognizance  be  not  sealed  with  two 
seals,  it  is  void  as  a  recognizance,  but  debt 
lies  on  it  as  an  obligation.  Afcue  v.  fisOiiig^. 
worth,  Cro.  Eliz.  494. 

9.  Where  a  recognizance  to  appear,  dtc, 
upon  a  statute  varies  from  the  statute,  it  is 
not  good  by  the  statute,  but  may  at  common 
law.    Reg,  v.  Ewer,  Holt,  613. 

lOl  If  entered  upon  bringing  a  writ  of  er- 
ror, though  difibring  fhmi  that  required  by 
the  statute,  still  it  is  good,  fanokaw  y.  Jlfer- 
rifon,  3  Ld.  Raym.  1140. 

III.  WhXN  and  how  TBX  XBOOONIXARCS  n 


1.  Appearance  on  a  recognizance  in  B.  R. 
must  he  in  person,  and  not  by  attorney. 
iinoH.  11  Mod.  333. 

3.  If  the  party  do  not  appear,  be  the  cause 
of  his  absence  what  it  wiU,  the  recognizance 
is  forfeited.    A^.  y. /Zu^Mlik,  10  Mod.  153. 

3.  A  recognizance  conditioned  to  try  aa 
indictment  ir^irftitad,  though  there  be  a  tri- 
al, if  the  verdict  be  set  aside  for  a  defoet  in 
the  venire  faeiae.   Rex  y.  Drney,  6  Mod.  179. 
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4.  Pnciirui|[  a  ^"^'^%  ^'^"^^'^  ^  ^®  ^^  ®^ 
an  indictment  b  a  fbrfeitnra  of  the  reoo||rni. 
sanee.    Anon,  11  Mod.  4. 

5.  On  a  nooffniiance  to  appear  in  B.  R.  on 
tiie  kst  day  of  term,  the  party  has  till  the 
hfll  moment  of  it  to  appear  in.  Rex  ▼.  W%tte, 
Stra.1220. 

6.  Non-a|»pearanoe  u  no  breach  of  a  re- 
eognizanoe  n>r  behaviour.  Rex  Y.Ridpatht 
Fort.  358. 

7.  Bail  entering  into  a  reco^izance  that 
the  plaintiff  shall  prosecute  with  effect,  im- 
ports payment  of  the  condemnation.  Barnes 
▼.  Worliek^  Yelv.  59. 

9.  Upon  a  reoognizonoe  in  repIeTin  to  pro- 
secate  with  effect,  if  the  plaintiff  is  not  non- 
suit,  nor  the  jod^rment  affirmed,  it  is  a  pro- 
secolion  with  e^ct,  and  the  recoffnizanoe  is 
not  ibrieitad.  Duke  of  Ormond  t.  Bieriy^ 
Girth.  519. 

9.*  A  father  may  be  bound  in 
[  *1138  ]  a  reooffnizanoe  to  keep  the  peace 
towards  his  daughter ;  and  if  the 
eondition  be  to  appear  the  mrst  day  of  term, 
he  most  attend,  or  the  recognizance  will  be 
fideited;  bat  if  he  do  die  indiem,  the  court 
nay  dispense  with  the  appearance,  by  respit- 
ing  it  accordingly.  New£gaie*9  case,  7  Mod. 
17. 


IV.  Rblatitx 


TO  THE  DISCHAEOK  OW  k 
NIZANCE. 


1.  A  recognizance  to  appear  on  a  certain 
day,  and  in  the  mean  time  to  keep  the  peace, 
was  discharged  on  the  ground  that  the  day 
had  passed,  and  that  no  indictment  had  been 
kNked.    R£x  V.  Bonn,  C.  T.  Hardw.  9a 

i  A  recognizance  made  to  the  queen  for 
appearanee,  is  discharged  by  an  arrest  of  the 
cnusor  by  the  high  commissioners  of  the 
<IQeen  before  the  day,  and  keeping  him  in 
prison  at  the  day.    Ma  121. 

3.  A  reocttriiizance  was  discharged  upon 
prodoeing  the  prosecutor's  consent  verified 
by  affidavit.  Rex  v.  England^  C.  T.  Hardw. 
158. 

4.  The  court  on  default  of  prosecution  can 
only  respite,  and  not  discharge  a  recogni- 
xanee.    Anon,!  Mod.  97. 

5.  A  reooffnizanoe  for  keeping  the  peace 
is  never  discharged  till  the  end  of  the  term, 
unless  the  attorney-general  comes  in  and  de- 
sires it    12»  v.  A^,  12  Mod.  448. 

6.  Sozeties  to  keep  the  peace  cannot  be 
discharged  until  the  condition  of  the  recog- 
aixance  is  performed.  Rex  v.  Howard^  11 
Mod.  109. 

7.  A  recognizance  to  appear  cannot  be  dis- 
charged  unless  performed;  but  it  may  be  re- 
spited.    Rex  v.  I>rvflnnond,  11  Mod.  200. 

8.  A  neile  prosequi  on  one  information  does 
not  discharge  the  recognizance.  Rex  v.  RiUL 
^«<4,ForL358. 

9.  Render  in  discharge  of  bail  in  an  action, 
wID  not  discharge  the  bail  on  an  indictment 
Rex  V.  DmtiMony  Salk.  105. 


y.  RiLATIVI  TO  TBK  ISTEKAIIMO  THK  KIOOG- 

NIZANCB. 

1.  Two  justices  of  the  peace  afVer  the  ex- 
piration  of  32  Geo,  2.  c.  25.,  might  take  a  re- 
cognizance  for  the  appearance  of  a  person 
charged  with  wilfiilly  sinking  a  ship  upon  the 
high  seas,  contrary  to  4  Geo.  1.  c.  11.,  at  the 
next  session  of  admiralty;  and  such  recogni- 
zance might  be  estreated  into  the  Exchequer. 
Rex  V.  AUman^  Park.  241. 

2.  Judges  of  oyer  and  terminer  are  the  pro- 
per judges  whether  a  recognizance  ought  to 
be  estreated  or  spared.  Rex  v.  7bm&,  10  Mod. 

27a 

3.  Though  a  recognizance  for  appearance 
has  been  estreated,  yet  if  the  party  appears, 
and  takes  his  trial  next  sessions  afterwards, 
it  may  be  compounded  in  the  court  of  Ex- 
chequer  fbr  a  very  smaU  matter.  10  Mod. 
178. 

4.  If  taken  before  a  justice  of  the  peace, 
and  forfeited,  and  then  removed  into  B.  R.,  it 
cannot  be  estreated.    Anon,  Comb.  3. 

VI.  RatATIVB   TO  THK   SXMOVAL  OF  A  KIOOO* 

NIZANCC 

1.  A  recognizance  ffiven  upon  a  writ  of 
error  is  taken  by  itself,  and  is  no  part  of  the 
record,  and  therefore  it  may  be  removed  into 
the  King's  Bench  by  certiorari,  Barsdale  v. 
Dreto,  4  Mod.  104. 

2.  The  common  recognizance  on  aeerftorart 
to  remove  an  indictment  does  not  oblige  to 
the  payment  of  costs.  Rex  v.  Sidney^  Stra. 
1165. 

VII.  Rkuitivx  to  ths  assignment. 

1.  A  recognizance  may  be  assigned  to  the 
terre-tenant  to  discharge  his  land,  but  not  to 
a  stranger.    Barrow  v.  Chray,  Cra  Eliz.  552* 

2.  The  conusee  of  a  statute  cannot  assign 
his  interest  after  extent  and  liberate,  if  the 
conusor  continues  in  possession,  iiammond 
V.  Wood,    Salk.  563. 

VIII.  How  rr  should  bb  plkadkd. 

1.  It  is  no  good  plea  to  saj,  that  such  a 
one  was  bound  in  a  recognizance,  but  he 
ought  to  say,  per  seriptum  obligaloriumj  and 
to  conclude  that  it  was  secundum  formam  sta- 
Itttt  will  not  help  it ;  but  in  a  verdict,  it  was 
agreed  to  be  good.  Harris  v.  Garret^  March, 
76.pl.  117. 

2.  *A  recognizance  must  be 

pleaded  as  enrolled,  or  the  other  [  *1139  ] 
party  may  plead  nH  debet  to  it. 
2  Saund.  6a  n.  [a], 

IX.   Of  THK  RSCOGNIZANCE  OF  BAIL ; — 

(a)  How  it  should  6e,  and  how  entered,  * 

1.  A  recognizance  in  an  inferior  court, 
*'that  if  the  defendant  shall  absent  himself 
from  execution  of  the  judgment  &c.,'*  is 
good.    Ready.  Charrdey^  2  Ld.  Rayro.  1224. 

2.  Though  the  recognizance  is  taken  by 
a  judge  at  chambers,  it  is  the  practice  to 
enter  it  as  taken  in  court.  Shuttle  v.  Wood^ 
2  Salk.  564.  3  Ld.  Raym.  966. 
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(b)  Whenfitfeiied. 
The  recognizance  is  forfeited  immediate- 
ly after  a  ea,  aa,  returned.    WhUektad  v. 
Ga/e,  3  Barnes,  91,  92. 

(c)  VnunddttlUaonii. 

1.  A  plaintiff  may  proceed  on  the  recog- 
nizance of  bail  either  by  tci,  fa,  or  action 
of  debt    9  Saand.  71.  e. 

2.  Debt  lies  upon  a  recognizance  given  in 
an  action  of  debt  after  execution  by  e^gi/  ; 
otherwise,  where  the  judgment  is  for  dama- 
ges only,  as  in  trespass,  &c.  Cowper  v. 
Laiigtooyt&,  Cro.  Eliz.  608. 

3.  Debt  lies  not  against  the  bail  on  his 
recognizance  immediately  upon  a  judgment 

fiven  against  the  principal.    OodlingUm  y. 
ifle,  T.  Raym.  14. 

(d)  TVfne/ordrtf^inglAeaetiofi. 

1.  It  should  not  be  brought  till  the  ezpi- 
ration  of  eight  days  in  fnU  term  after  the 
return  of  ibie  process.  SkuUle  ▼.  Wood^  6 
Mod.  133. 

2.  It  cannot  be  brought  if  a  writ  of  error 
be  depending  in  the  original  action.  JV*ew- 
num  ▼.  Buiterworth,  Ca.  Prac.  C.  P.  113. 

(e)  Pariiet. 

It  may  be  bJKMight  against  all  the  oonu* 
sors  jointly,  or  each  separately.  3  Saund. 
72.  WiUiamB  ▼.  Green,  8  Mod.  295.  S.  P. 
3  Borr.  139Q. 

(f )  Proce$8, 

1.  In  this  action  it  was  held  in  C.  P.  the 
plaintiff  need  not  sue  out  a  special  writ;  a 
elaueum  fregU  with  an  ac  eiiam  in  debt  is  suf- 
ficient. H^gfa  T.  Duxoih  Ca.  Prao.  C.  P. 
18. 

3.  Bat  by  a  subsequent  rule  in  K.  B.  it 
was  ordered,  that  the  ae  etiam  should  be  of 
a  plea  of  debt  upon  a  recognizance  accord- 
ing to  the  custom  of  our  court  before  us. 
Reg.  Oen.  15.  O.  8. 

3.  The  writ  must  be  served  fbur  days  at 
least  before  the  returo.  Martm  v*  Price, 
Barnes,  50.  Ca.  Prac.  C.  P.  18. 

(g)  InwhateoiartitihoMbe, 
1.  Debt  lies  in  the  King^s  Bench  go  a  re* 

cognlzaoce  of  bail  taken  in  the  Common 

Pleas.    S^ii^  V.  Wood,  6  Mod.  133.  Jiman^ 

3  Salk.  55. 
8.  Bail  in  the  Admiralty  may  be  sued  in 

that  court   on   their  recognizaoce   there. 

Widseleg  ▼.  Slr^O,  Comb.  330. 
3.  Upon  a  recognizance   by  custom  in 

London,  debt  lies  only  in  their  own  courts. 

1  Leon.  130, 131.    Sed  vide  WUfonTe  case, 

Cro.  Eli9.  683.  etmtra, 

(h)  Femce. 
In  K.  B.  the  venue  must  be  laid  in  Mid- 
dlesex; but  in  C.  P.,  it  may  be  either  in 
Middlesex,  or  in  the  county  where  the  cap- 
tion is.    iS&tf //ie  V.  WoMi,  2  Salk.  600. 

(i)    Deelarutum, 
1.  The  declaration  must  state  for  whom 
the  defendant  beoame  bail,  and   in  what 


amount    iilferMivy  ▼.  Word,  Baniea,  00.    i 
Wils.  284.  S.  P. 

3.  And  the  manner  iii  Which  the  reoog- 
niiance  was  taken  and  acknowledged  should 
be  correctly  stated  according  to  the  facts ; 
as  where  it  was  taken  before  a  judge  at 
chambers,  and  the  declaration  described  it 
as  being  taken  in  court,  it  was  held  in  C.  P. 
to  be  a  fatal  variance  upon  the  plea  of  mil 
tiel  record.  Cheily  v.  Wood,  6  Mod.  43.  2 
Ld.  Raym.  966.  3  Stra.  1171.  Salk.  564. 
600.  659. 

3.  But  a  recognizance  in  B.  R.,  though 
taken  at  a  judge's  chamber,  must  be  declar- 
ed on  as  if  taken  in  court  Skui&e  t.  "Wood, 
Salk.  564.  659. 

4.  If  it  do  not  appear  on  the  record,  that 
there  is  a  condition  to  a  recognisance  on 
which  an  action  is  brought,  the 

court»  will  not  intend  that  there  {  m40  ] 
is  any  condition.    Crone  v.  Par" 
ter,  Willes,  18. 

5.  But  if  it  appear  on  the  record,  that 
there  is  a  condition,  the  declaration  ia  bad 
unless  the  conation  be  eet  forth  therein.  Id. 
ibid. 

(D  Pi^' 
In  debt  on  recognizance  against  bail,  if 
the  defendant  plead  **  no  capiat  against  the 
principal,'*  and  the  plaintiff  reply  ^  a  eepioc, 
prout  paiei  per  reeordum,**  a  rejoinder  that  ^  a 
writ  of  error  was  allowed  before  the  return 
of  the  capiat**  is  a  departure  from  the  plea. 
Parkifu  v.  Woolation,  6  Mod.  139. 
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1143. 
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p.  1143. 


I.  What  is  a  esooed;  and  gbmxeaixt  m- 

SPBCTXNG  THK  NATUEE  OF  A  EEOOED*. 

1.  Any  patent  or  writing  made  in  the 
name  of  the  king,  though  without  wanrmal* 
to  which  the  king's  seal  is  put,  is  matter  of 
record  presently,  and  shall  bind  the  king. 
Wimbith  ▼.  WUimtgkbf^  Plow.  76. 

2.  A  recognizance  is  a  record,  where  taktto. 
ButhnT,  Ridky,  11  Mod.  384. 

3.  Ajodioialwritheeomeeamallerarre* 
cord  in  K.  B.  when  it  emanates;  and  who- 
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tfa«r  it  iMoed  or  no  t, » to  be  tried  by  reeerd. 
WMlmorc  T.  HMfc,  1  Keny.  945. 

A,  A  deed  acknowledged  to  the  kiag^  and 
deiivaied  to  the  barane  of  the  Eiebeqaer,  is 
a  raeoid,  though  not  enroUed.  P<^*«  eaae, 
3  Leon.  146. 

5.  An  order  of  the  eeaiioni  of  peaoe  m  a 
record;  and  therelbn  the  plea  of  nicZ  HW  re- 
cant of  aeanons  of  peace  U  a  good  plea. 
March,  121.  pi.  200. 

6.  A  grant  under  leal  made  to  the  king, 
and  bronght  into  a  ooort  of  record  and  there 
left,  is  Boffieiently  of  record,  without  enrol- 
■Mut,  for  the  king  to  take.    Mo.  676. 

7.  A  eonToyanee  delivered  to  be  enrolled, 
thoogfa  not  enroUed,  shall  be  accounted  a 
record.    Cembu  t.  Ijaoood^  Hott  1. 

8l  The  eetreat  in  the  Exchequer  is  not  a 
leoord,  but  only  minotes.  Moor  ▼.  RMeii, 
1  Ld.  Raym.  243. 

9.  Records  are  of  so  high  a  nature,  that 
they  are  preeumed  to  carry  in  themselves 
ahsolnte  troth.  Plow.  4S1.  Fhjfd  v.  lierw 
fcer,  12C0.33. 

10.  For  thie  reaeon,  no  averment  can  be 
made  againet  a  reeoonl.  Arunddl  v.  Anm- 
4eU^  Tdv.  34.  Lv^ord  v.  Orstten,  Plow. 
491.    12  Co.  23. 

11.  Thus,  it  cannot  be  averred  that  the 
sherifi;  who  returned  the  writ,  was  net  then 
aberi£E;but  removed;  for  it  is  contrary  to 
the  record.    Barlwr  v.  Dye,  3  Lev.  269. 

12.  Errors  shall  not  be  assigned  against 
the  essence  of  a  record.  Bidl  v.  Coek^  3 
Mod.  141.  ( 

]&  Where  there  was  an  entry  of  admin- 
istering oaths  by  the  town  derk  to  a  oorpo- 
lator,  the  court  refused  to  grant  an  infor- 
mation upon  bis  affidavit  contrary  to  the 
f«oord,  especially  as  there  had  been  a  long 
acquiescence.  Rtx  v.  WUUamo^  I  Stra.  677. 

14.  But  an  averment  may  be  taken  if  it 
stands  with,  and  does  not  impugn,  any  thing 
apparent  in  the  record,    ifynde'o  case,  4  Co. 

70b. 

15.  A  reeord  mast  be  tried  only  by  Itself. 

Hob.  110. 

16.  The  records  of  ervy  court  are  the 
most  eflbetnal  proof  of  the  law  in  relation 
to  the  things  there  treated  of.  Plow.  820. 421. 

17.  Depositions  taken  in  Ireland  may  be 
vend  on  a  trial  in  England  to  prove  the  re- 
eord.   Lord  Akham  v.  lord  Angluea,  11 

Mod.  210. 
[  «]f41  ]     II.*  Rklativi  to  tbb  kam  or  a 

MBOomn. 

1.  The  record  is  to  be  entitled  of  the  term 
in  which  tssue  was  joined.  2  Sannd.  16. 
n.(l). 

2.  The  record  of  ^e  ooort  of  an  act  done 
by  tbe  court  hn  ftreterdi^  ought  always  to  be 
in  tbe  present  tense.  Rex  v.  Perin,  2 
Sannd.  393. 

3.  A  record  is  understood  to  be  made  sue- 
oeesively  (in  the  present  tense)  as  the  facts 
asMone.  Rex  v.  Chandler^  1  Ld.  Raym.  583. 


4.  A  oonvietimi  of  forcible  entry  in  the 
preterperfect  tense  was  held  ilL  Rex  v. 
Lenden,  1  Stra.  443. 

5.  Though  the  acts  of  the  court  should  be 
entered  in  tbe  present  tense,  those  of  the  par- 
ty  shoidd  be  in  the  preterperfeot ;  so  also  the 
continuances.    2  Saund.  393. 

6.  Figures  are  not  to  be  used  in  reoorda, 
but  Roman  numerals  may.  Rex  v.  PMttps, 
Stra.  261. 

7.  The  record  of  an  indictment  taken  at 
sessions  ought  to  mention  that  the  sessksM 
were  heU  at  one  certain  day.  itnea.  4  Co. 
4a  b. 

8.  If  husband  and  wiib  come  into  oooit 
to  acknowledge  adeed,  the  aeknowledgiueul 
of  tbe  husband  need  only  be  enAeved  on  the 
record.    iliMvi.  6  Mod.  263. 

9.  The  record  of  ntst  ortut  ought  to  be 
warranted  by  the  roll,  and  if  it  vary  ftom  it, 
it  is  void.  Voting  V.  £iigi<^efd,  Cro.  lac  670. 

10.  If  the  justices  of  met  prmo  die,  the 
derk  of  aasiw  mav  bring  in  the  records  with- 
out certiorari  to  the  executors,  and  the  form 
of  the  entry  shall  be  as  usual.  2  Dy.  163. 
uL  54- 

11.  If  the  record  be  defoctively  entered,  it 
is  a  ground  of  error.  JEsnqrfem  v.  BoWeUs , 
Cra  Jac.  207. 


III.  RXLATIVX  TO  Tflk  KIMOVAL  OP  A  HBOOKD. 

1.  A  certiorari  lies  from  K.  B.  to  C.  B.  to 
remove  the  record  itself  of  a  fine  for  the  pur- 
pose of  canoelling  it  for  errors ;  but  to  re- 
move a  record  of  ntri  priue,  on  which  attaint 
is  brought,  there  must  be  a  certiorari  de 
tenore  recordi  out  of  Chancery,  and  it  must 
be  s^nt  into  B.  R.  by  nUttimue.  3  Dy.  274. 
pL44. 

2.  By  certiorari^  the  record  itself  u  re- 
moved in  all  counties  except  London,  and  not 
the  tenor  of  the  record.  Rex  v.  Alcoek^  1 
Sid.  155. 

3.  A  certiorari  or  reeordare  removes  all 
plaints  pending  at  the  time  of  the  return. 
Smith  V  Cross,  7  Mod.  138. 

4  If  removed  by  a  vicious  writ  of  error,  or 
before  judgment  given,  the  record  is  still  in 
the  first  court  l%ateher  v.  Damport^  2  Leon. 
1,2. 

5.  A  record  once  filed  in  the  court  of 
King*s  Bench  can  never  be  remanded,  or  re- 
moved  out  again.  Rex  v.  Bethel^  6  Mod.  33. 
2  Saund.  27.  n.  (1). 

6.  Where  there  are  several  judgments  in 
debt  against  two  on  several  prcBcipes,  and 
several  issues,  one  writ  of  error  to  remove 
both  records  is  bad.    2  Dy.  180.  pi.  48. 

IV.  Or  CKBTIFTOfO  A  RBCOao. 

1.  In  C.  B.  on  the  issue  of  a  nttl  tiel  reeord 
of  the  sheriff's  court,  where  a  day  is  given 
to  bring  in  the  record,  it  is  sumcient  if  a 
transcript  be  sent  by  mittitnue  out  of  Chan- 
cery ;  the  record  itself  need  not  be  removed. 
2  Dy.  186.  pi.  4. 

2.  B.  R.  does  not  send  the  record  to  the 
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ezclieqner   Chamber.    RmtUr   ▼.   Red§tone,\ 
Stnu  837.    1  Barnard.  196.  > 

3.  On  a  eeriiorari  the  very  record  ii  re- 
turned.   iZei;  y  AWO,  Salk.  565. 

4.  On  error  in  dom.  proe.  from  R  R,  the 
chief  joatioe  carries  ap  both  the  record  and  a 
transcript;  bat  when  examined,  the  trans- 
cript alone  remains,  and  the  xeoord  is  re- 
manded.   3  Dy.  375. 

5.  The  writ  of  error  was  directed  to  one 
chief  jnstioe,  and  the  record  certified  hy  a 
new  one ;  this  is  bad,  ibr  he  had  no  warrant 
to  remove  the  record.    3  Dy*  173.  pi.  16. 

6.  If  a  ftither  brinr  a  writ  of  error  to  re- 
verse the  attainder  of  his  son,  and  a  rule  be 
obtained  for  iti  reversal  on  the  confession  of 
the  attorney-general,  the  court,  though  in  the 
reign  of  a  subsequent  king,  and  after  the 
death  of  the  parties,  will  order  the  record  of 
the  reversal  to  be  made  upon  producing  the 
writ,  and  the  oonftssion  of  errors  thereon. 
Mokun^a  case,  6  Mod.  59. 
v.  What  is  ▲  faiujrb  or  bsooed  and  con- 

■nUKRd  OF  IT. 

1.  If  one  pleads  a  record,  he  ought  to  show 

the  record  at  the   day  appointed, 

[  *1143  ]  or*  else  judgment  may  be  entered 

as  on  a  failure  of  record.    2  Ro. 

133.    1  Saund.  92  a,  6. 

3.  If  defendant  plead  outlawry  of  the  plain- 
tiff, a  variance  in  the  day  or  place  is  a  fiulure 
of  record.    3  Dj,  188.  pi.  8. 

3.  If  outlawry  of  the  plaintiff  in  C.  B.  be 
pleaded  to  an  action  there,  and  on  the  issue 
of  nti2  tid  record^  an  exemplification  of  it  un- 
der the  seal  of  B.  R.  (into  which  it  has  been 
removed  on  error)  alone  be  produced,  it  is  a 
failure  of  record.    2  Dy.  327.  pi.  45. 

4.  So,  if  the  outlawry  be  reversed  befbre 
the  day  to  have  the  record  in  court;  for  it  is 
no  record  ab  initio ;  yet  a  rttpondtat  ouster 
shall  be  awarded.  2  Dy.  188.  pL  8.;  22& 
pi.  45. 

5.  Judgment  ofrupondea$  muAer  on  ^ure 
of  record  on  a  plea  in  abatement.  Cremer  v. 
Widbcf,  1  Ld.  Raym.  550. 

6.  In  a  general  statute,  if  the  party  pleadinjf 
it  vary  either  in  the  year  or  the  title  of  it,  it 
is  a  fiulure  of  record.    2  Mod.  243. 

,7.  Where  on  the  issue  of  nul  Ud  record  of 
a  fine  with  proclamations  in  30  H.  8.,  the 
year  was  omitted  in  the  proclamations  in 
Trinity  Term^  but  in  those  of  Eaaler  and 
Miehaebnoi  it  was  inserted,  thiB  was  held  no 
failure  of  record.    2  Dy.  188.  pL  8. 

8.  If  defendant  plead  a  record  in  bar,  and 
the  plaintiff  replies  nut  tiel  record^  and  a  re- 
cord is  certified,  varying  in  the  day  only,  it 
is  good,  notwithstanding  such  a  petU  vari- 
ance.   Orl.  Bridg.  536. 

^       VI.  RXSPKOTINO  THE  LOSS  OP  A  RBOOaD. 

1.  A  rule  was  given  to  make  up  a  new  re- 
cord where  the  first  was  lost  Rex  v.  BoUon, 
Stra.  141.  833. 

3.  Where  a  final  judgment  on  a  writ  of  in- 
quiry, and  taxation  of  costs  is  lost,  it  may  be 


supplied  by  a  new  writ  of  eoooiry  a£fnau 
pro  tune.  Bean  v.  Ebon,  Andr.  IS.  Sbm. 
1077.  &  C. 

3.  A  record  of  nin  priui  being  lost  after 
verdict,  a  new  record  was  ordered  to  be  made. 
Darby  v.  Oold,  W.  Kely.  106. 

4.  If  a  record  be  lost,  it  may  be  proved  to 
jury  by  testimony.    Anom.  I  vent  357. 

VII.  PlBABIMOS  OOmCKOTKD  WTTB  RXOORBS. 

1.  The  court  takes  notice  of  a  record  in 
the  same  court  without  pleadinjr  it,  though 
upon  other  roUs.  Dinkuni  v.  Ai/f ,  3  Ley. 
319. 

3.  A  special  justification  must  be  of  matter 
of  fikot  and  not  of  record ;  for  matter  of  reooid 
must  be  pleaded  even  by  an  officer.  Amom,  € 
Mod.  40. 

3.  A  record  is  not  necessary  to  be  voaehed 
in  pleading,  where  it  is  only  inducement  and 
not  the  prmcipal  point  in  the  case.  Reg.  t. 
Wyat,  Fort  130. 

4.  Matter  of  record  must  be  averred  by  the 
record.  Fanokaw  y.  Morrison,  3  Ld.  Raym. 
1140. 

5.  If  only  matter  of  record  be  pleaded,  the 
conclusion  must  be  to  the  record ;  but  if  mat- 
ter of  record  together  with  matter  of  fiiet 
be  pleaded,  the  conclusion  most  be  to  tbe 
country.  JEijrfiii  v.  AnoUel,  Say.  «06.  Whit- 
more  v.  IZooJke,  Say.  300. 

6.  If  a  fine  be  pleaded,  the  other  party 
cannot  plead  to  it  ^fion  d^it  nee  eoneeteit 
per/iniem ;""  but  the  plea  ought  to  be  mi  tiel 
reewd,    ZiSy  v.  Lvttrei,  3  Ra  159. 

7.  If  a  record  of  the  court  of  King's  Bench 
be  pleaded,  **iiici  tul  record^  is  a  complete 
iasne.    ilnon.  6  Mod.  40. 

8.  It  was  formerly  held  that  a  record  could 
not  be  pleaded  with  an  ^inler  alio,'*  thougii 
it  was  otherwise  of  a  statute.  Hobw  336. 
Comb.  353. 

9.  But  a  recital  of  part  is  suflteient  where 
it  is  but  conveiyance  to  tbe  action.  Edem  y. 
IJoyd,  Cro.  Elu.  877. 

10.  The  whole  record  need  not  be  reeitMi 
in  jetre/oeios.    Preslofi  v.  PerfOM,  Cro.  Elix. 

817. 

11.  In  pleading  a  record,  so  much  of  it 
ought  to  be  shown  as  is  sufficient  and  neces- 
sary, and  no  more.  Arden  y.  Dareyt^  3  And. 
99,100. 

13.  Where  there  are  divers  matters,  aL 
leged  in  one  record,  it  is  sufficient  to  plead 
any  one  of  them  with  inter  alia  ;  bat  when 
the  judgment  is  entire,  as  where  there  are 
forty  acres  recovered,  one  cannot  plead  a  re- 
covery of  twenty  acres,  but  of  rorty  acres 
whereof  twenty  acres  ate  parcel.  CMd  y. 
Burket,  Comb.  353. 

13.  No  title  can  he  made  to  a  record  in 
pleading,  without  showmg  it  under  the  great 
seal.    Pbw.411. 

14.*  If  a  record  be  pleaded,  it 
must  be  shown  where  it  is.  Anom,  [  *114S  ] 
13  Mod.  318. 

15.  A  record  of  tbe  college  of  phyaieiaiia 
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may  be  pleaded  withoat  a  prtfttt  tn  cum. 
OraetatU  v.  BurrtU,  1  Ld.  Raym.  353. 

16.  In  epcape,  the  plaintiff  did  not  allege 
the  commitment  proiit  ptUet  per  ree^rdum ; 
bat  held  well  on  a  general  demurrer.  Waiiet 
V.  Brigga,  Balk.  565.  1  Ld.  Raym.  35.  8.  C. 
KidelSaund.86.n.(l). 

17.  When  a  record  of  the  same  court  ie 
pleaded,  the  replication  most  be  either  mil 
tUl  record,  or  o^er  shoald  be  craved  of  it, 
and  then  a  day  is  given :  if  it  be  of  another 
coart,  ho  may  reply  md  tiel  record^  and  a 
day  is  given  to  bring  it  in.  Creamer  v. 
H'ic^,  12  Mod.  350,  351.  Sed  vide  I  Saund. 
SB.9c.92a.     1  Ld.Raym.  55a 

18.  On  ntd  Hel  record  pleaded  of  a  record 
of  the  same  conrt,  a  day  may  be  given  for 
the  party  to  bring  it  in,  or  for  the  justices  to 
inspect  it,  bnt  the  defendant  cannot  demur. 
Jfcsr  V.  Baa  tf  Oarrti,  2  Salk.  566.  3  Salk. 
294  330. 

19.  The  omission  of  the  words  **  hoe  eet 
paratut  terifie,  per  record."  is  bad  on  special 
demurrer  only.    1  Saand.  99.  n.  (2). 

30.  Pleading  a  record  with  provt  patet  per 
reesrtfum,  ei  hoc  paraiiu  eat  ver\ficare^  omit- 
ting the  words  ^  per  recordum^^  yet  is  good. 
AUMtmih  V.  Huiehinsony  Lutw.  [117.]  333. 

RECORDER. 

1.  The  recorder  is  bound  to  attend  at  the 
sessions.    Holt,  444 

2.  If  a  recorder  bo  liable-to  removal  at  the 
pleasure  of  the  corporation,  the  choosing 
another  person  recorder  is  a  declaration  of 
the  pleasare  of  the  corporation,  Rex  v.Jtbyor 
^Canierkmry^  11  Mod.  403. 

RECOVERY. 

1.  Of  thx  tenant  to  the  raiuirK,  p,  1143. 

IL  PkOCBBDINOS,  p.  1144 

IIL  Of  voQCBKa,  p.  1144. 
IV.  Or  TBI  PAECEU,  p.  1145; 

V.  Who  mat  suFrn  a  axooviET,  p.  1145. 

VL  Its  bpfbct  ;— 

1.  As  to  estotea  tail,  p.  1145. 

2.  As  to  other  interests,  p.  1147. 

VII.   RXTOUAX.  AND  AVOiDANCK,  p.  1147. 


I.  Of  thb  TCN^irT  to  ths  rajujips. 

1.  He  must  have  an  estate  of  freehold  by 
right  or  by  wrong.    3  Saund.  42. 

2  BaC  It  is  enough  if  it  be  conveyed  to  htm 
in  the  term  in  which  the  recovery  is  suffered. 
3  Saund.  42.     42  a.  Salk.  569. 

3.  If  the  tenant  gain  the  freehold  any 
time  before  judgment,  it  is  ^ood.  Laejf  v. 
WiUimnM,  12  Mod.  361.  S.  P.  Holt.  615.  1 
Mod.  219.     Hob.  262. 

4.  A  recovery  is  good  in  which  the  tenant 
to  the  precipe  is  made  tenant  of  the  freehold 
before  the  return  of  oummontae  ad  toarran- 
tixandwm*  fVtUiamoY.  Lary^  1  Ld.  Raym. 
227.  475.  4Ty- 

5.  Id  s  recoTsry^  the  tenant  to  the  prscipe 

Voi.   II.  31 


was  made  by  a  fine  which  was  afterwards 
reversed,  yet  it  is  good.  Uopd  ▼.  AveHm^ 
Salk.  568. 

6.  If  a  tenant  in  tail,  with  remainder  in 
tail,  levy  a  fine  tur  eonutanee,  Iec.  to  A  B 
and  his  heirs,  in  order  to  make  him  tenant 
to  the  precipe,  without  declaring  the  uses 
of  the  fine,  the  freehold  vests  in  A  B ;  and 
therefore,  if  a  writ  of  entry  is  brought 
against  him,  and  he  vouches  the  cognisor  of 
the  fine,  the  common  recovery  is  good. 
Lord  AUham  v.  Lord  Angieaea,  11  Mod.  210. 

7.  At  common  law  the  writ  only  lay 
against  the  actual  tenant  in  possession.  2 
Saund.  42  a. 

8.  Tenant  to  the  pmeipe  may  be  made 
without  the  concurrence  of  the  lessee.  2 
Saund.  43  a.  ^ 

9.  If  there  be  a  prior  estate  for  lift,  there 
must  be  a  concurrence  of  the  tenant  for  life 
in  making  the  tenant  to  the  precipe,  or  a 
surrender  to  the  immediate  re- 
mainder-man, which  surrender*  [  *1144  ] 
must  be  after  the  tenant  to  the 

precipe  is  made.    3  Saund.  43  b. 

10.  If  made  by  bargain  and  sale,  he  may 
appear  before  the  enrolment.  3 Saund.  42  6,  e. 

11.  The  bargainee  has  a  good  estate 
before  entry,  and  is  a  good  tenant  io  the 
precipe ;  yet  he  cannot  bring  trespass.  Car* 
ter,  78. 

13.  The  reservation  of  a  pepper-corn  is  a 
good  consideration  to  raise  a  use  to  make  a 
tensnt  to  the  precipe.  Barker  v.  JTest,  3 
Mod.  349. 

13.  All  precipes  for  recoveries  are  to  be 
marked  with  the  proper  prothonotary's  namei 
and  on  passing  to  be  delivered  into  court 
by  one  of  the  Serjeants,  .^non.  Ca.  Prac 
C.  F.  5. 

14.  A  ffood  teuapt  to  the  precipe  wilt  be 
presumed  till  the  contrary  be  shown.  Lutw. 
[654.  655].  fVehber  v.  Moniratk,  9  Mod. 
143.    Stra.1267. 

15.  After  recovery  suffered,  it  cannot  be 
objected  that  the  precipe  is  of  land  in  a 
parish  instead  of  a  vill.  Orten  v.  Proude,  1 
Mod.  118. 

16.  If  it  be  suffered  without  a  good  tenant,, 
it  is  valid  against  him  who  suffers  it,  and  all 
proves  by  estoppel.    1   Saund.  278  a. 

17.  If  possession  has  continued  from  the 
time  of  an  ancient  recovery,  the  court  will 
presume  a  surrender  by  tenant  for  life  iik 
order  to  make  a  good  tenant  to  the  precipe. 
Oreen  v.  Proude,  1  Mod.  117. 

n.  PaocEKnzNoS. 

1.  In  the  writ  of  entry  there  must  be  fif- 
teen days  between  the  teste  and  return.  2 
Saund  43  e. 

3.  If  a  writ  of  entry  be  brought  of  an 
advowson,  to  the  intent  to  suffer  a  common 
recovery,  although  such  a  writ  does  not  lie 
at  the  common  Taw,  still  such  a  recovery  is 
good.    3  Ro.  67. 

3.  The  writ  of  seisin  should  bear  teste  the 
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foartb  day.  inclas'iTe  aftor  the  return  of  the 
writ  of  entry.    2  Saund.  42  e. 

4»  It  most  be  sealed  at  the  seal-office,  and 
then  returned,  with  the  writ  of  entry.    Ibid. 

5.  It  must  be  acknowledged  before  a 
judge,  or  connBissiooera  appointed  by  a  writ 
of  dedimuB  poluiatum,  and  the  commis- 
sioners must  certify  the  names  of  the  ap- 
pointed attornies  under  their  hands  and 
seals.    2  Saund.  42  g, 

6.  The  arraignment  of  the  recovery  is  of 
the  term  in  which  the  writ  of  summons  is 
returnable.    2  Saund.  42  A. 

7.  If  the  warrant  of  attprney  is  not  taken 
in  due  time,  an  application  most  be  made  to 
the  court  for  leave  to  arraign  in  a  sub- 
sequent term,  and  to  the  master  of  the  rolls 
for  new  writs.    2  Saund.  42  ib,  /. 

8.  Execution  may  be  sued  out,  though 
tenant  in  tail  die  after  judgment  and  before 
ezoculion.    2  Saund.  42  ft. 

9.  The  dedimui  is  no  part  of  a  fine,  but 
the  warrant  of  attorney  is  a  part  of  the  re- 
covery.    Wynne  v.  Lloyd,  T.  Raym.  71. 

III.  Ov  VOUCHBR. 

1.  Tenant  in  tail,  and  he  in  remainder, 
may  be  vouched  jointly.  Page  v.  Hayward^ 
8alk.  571. 

2.  If  the  tenant  vouches  a  stranger  who 
vouches  tenant  in  tail,  and  he  enters  into 
warranty,  it  is  good.    Id.  ibid. 

3.  The  vouchee  may  appear  in  person 
without  any   writ  of  summons.    S  Saund. 

42  m. 

4.  At  common  law,  a  recovery  against 
tenant  for  life,  with  voucher,  upon  a  true 
warranty  and  recovery  in  value,  would  bind 
him  in  remainder.    Jenning*9  case,  10  Co. 

43  b. 

5.  If  the  vouchee  die  before  its  return,  the 
recovery  is  void.    2  Saund.  42  m. 

6L  If  the  recovery  be  with  double  vouchor, 
the  infant  must  make  the  tenant  to  the 
pridcipe  by  feoffment,  and  deliver  seisin  in 
person.    2  Saund.  96. 

7.  If  tenant  to  the  pr^exve  vouches  tenant 
in  tail  in  possession,  and  him  in  remainder 
jointly,  and  they  jointly  vouch  over  the  com- 
mon vouchee,  this  is  good.  Page  v.  Hay- 
'ward.  Holt  618. 

8.  A,  being  tenant  for  life  under  a  will, 
remainder  to  her  son  in  tail,  a  prmciDt  was 
brought  against  A,  who  vouches  the  son, 
who  vouched  over  the  common  vouchee,  by 
which  means  recovery  was  had ;  and  held 
good.    Jenning'B  case,  10  Co.  43  b. 

9.  Husband  and  wife  seised  to  them  and 
the  heirs  male  of  the  body  of  the  husband, 

remaindee  to  a  stanger  in  tail,* 
[  '1145  ]  with  reversion  to  the  right  heirs 

of  the  husband;  the  husband 
levied  a  fine,  and  a  writ  of  entry  was 
brought  against  the  conusee,  who  vouched 
the  husband  and  he  vouched  over;  held, 
that  ils  recovery  was  a  good  bar  to  the 
remainder ;  for  although  the  husband  alone 


was  vouched^  and  aoi  hU  wife,  who  had  a 
joint  estate  with  him,  yet  the  husband,  com- 
ing in  ae  vouchee,  the  recovery  barred  all 
the  estates  which  were  ever  in  him.  Oup- 
pUdike*9  caae^  3  Co.  6  b. 

10.  A  recovery  with  eia^le  voQcher*  by 
tenant  in  tail  having  discontinued  and  taken 
back  an  estate  tail«  is  no  bar  to  the  right 
under  the  original  estate  taiU  Reg,  y.  Mot' 
qitii  of  WimeheeUr,  3  Co.  1. 

IV.    Or  TBI  PAECELB. 

1.  A  recovery  cannot  be  sufiered  of  lands 
in  one  of  two  counties  In  the  alternative.  9 
Saund.  94 

2.  A  common  recovery  may  be  saflerad 
in  Wales  upon  a  quod  ei  deforeeal.  t  Saund. 
38  a.  n.  (3). 

3.  A  recovery  of  a  manor  with  the  ap» 
puKenants,  will  pass  the  manor  and  also  the 
lands  which  have  been  reputed  parcel.  Tkin 
V.  Thin,  1  Sid.  190. 

4.  If  there  be  a  parish,  and  a  vill  within 
the  parish  of  the  same  name*  and  a  recovery 
be  suffered  of  lands  in  the  vill,  and  in  the 
deed  to  lead  the  uses  the  parish  is  not  named, 
yet  they  make  but  one  conveyance,  and  the 
lands  in  the  parish  pass.  Addioon  v.  Ohoogr, 
2  Mod.  233. 

5.  A  recovery  of  a  moiety  of  land  is  good 
for  a  third  part,  where  he  who  suffers  the 
recovery  had  but  a  third  part  of  the  land 
recovered.    Cro.  Car.  110. 

6.  A  common  recovery  may  be  of  an  ad- 
vowson.    CrotModU  case,  2  Co.  69  b. 

7.  A  recovery  is  not  good  of  a  tenement, 
but  ought  to  bo  of  a  cerrain  quantity  of 
acres  and  houses.    Mo.  690. 

8.  A  recovery  of  lands  in  ancient  demeene, 
describing  them  as  lying  in  Dale,  is  good, 
although  there  are  several  vills  in  the  pariah. 
1  Mod.  117,' 118. 

9.  Lands  lying  in  the  parish  of  Dale,  but 
out  of  the  vill  of  Dale,  pass  by  a  common 
recovery,  describing  tliera  as  lying  in  Dale 
generally,  although  the  writ  of  covenant  de- 
scribes them  as  lying  in  the  parish  of  Dale. 
Additon  v.  Ohoay,  1  Mod.  950. 

10.  A  common  recovery  suffered  of  lands 
in  a  liberty  passes  lands  in  a  distinct  vill 
within  the  liberty.  Lever  v.  Hoeier,  2  Mod. 
48.    Jones  v.  fVaU,  1  Mod.  206. 

V.  Who  mav  surraa  a  kbcoveet. 

1.  Every  tenant  in  tail  may  suffer  a  eom- 
mon  recovery.  WiUion  ▼.  Berkley,  Plow. 
244. 

2.  The  king  cannot  suffer  a  recovery.  Id. 
ibid. 

3.  A  recovery  suffered  by  a  sheriff  of 
lands  in  his  own  county  is  erroneous.  2  Dy. 
18a  pi.  8. 

4.  The  judges  are  not  bound  to  examine 
the  competency  of  a  party  suffering  a  reco- 
very.   Hume  V.  Burion,  1  Ridgw.  88. 

5.  A  common  recovery  against  an  infant 
is  not  void  in  law.    Hob.  196.    Jeak.  999. 
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€•  The  ancient  prnetieo  of  infants  soffer- 
mg  it  was  by  privy  seaL  2  Saund.  96.  1 
Bidgw.S64. 

7.  The  moflern  practice  is  by  private  acts 
of  psriiaraeaL    3  Saand.  96. 

8.  If  a  person  wm  eompo§  menHs  soffer  a 
reeovery  by  attorney,  it  is  error.  1  Ridgw. 
23. 

VI.  Its  mwwEcr; — 
1.   As  to  estates  tail. 

1.  A  recovery  suffered  by  tenant  in  tail 
pssses  to  the  recoverer  an  absolute  fee  out 
•f  the  estate  tail.    9  Saund.  43.  n. 

2.  A  eommon  recovery  by  tenant  in  tail 
lets  in  ail  his  preceding  incumbrances.  Hum 
V.  OaUUy^  I  Co.  61  b.    2  Saond.  42.  n. 

3.  A  recovery  suffered  by  tenant  in  tail  by 
descent,  with  reversion  in  fee  by  descent, 
does  not  let  in  the  incumbrances  on  the  re- 
version like  a  fine.    2  Saund.  42.  n. 

4.  Tenant  in  tail  by  purchase,  with  the 
reversion  in  fee  ex  parte  tnatema^  suffers  a 
coainiQp  recovery ;  the  old  use  is  gone,  and 

it  descends  to  his  riffht  heir.* 
[  *1146  ]  Mtariin  dem.  TVegmweU  v.  Stra- 
e&ffmStra.  1179. 

5.  Where  a  fine  is  levied  to  lessee  for 
ysan,  with  an  intent  that  he  should  suffer  a 
rseovery,  his  term  is  not  drowned.  1  Vent. 
195. 

6.  The  renainder-man  grants  a  rent ;  ten- 
ant in  tail  suffers  a  recovery,  and  dies  with- 
out issue;  the  remainder  is  discharged.  Mo. 
154. 

7.  A  recovery  had  against  privies  to  the 
action  does  not  prejudice  privies  in  interest, 
ibr  they  are  strangers  to  the  suit.  2  Ro. 
212L 

8.  A  recovery  need  not  be  averred  to  be 
in  bar  of  all  rights.    Poph.  100. 

9.  A  recovery  against  the  king  is  not  good. 
Oo.  Car.  96. 

10.  Where  an  estate  tail  was  of  the  gift 
of  the  king,  and  the  reversion  granted  out 
m  fee,  and  reeonveved  to  the  crown  in  fee, 
a  recovery  sufiered  by  the  tenant  in  tail 
barred  the  issue,  notwithstanding  the  statute 
of  34  dt  35  H.  8.  c  20.    Orl.  Bridgw.  402. 

11.  If  the  king  had  made  a  gift  in  tail,  re. 
mainder  in  tail,  before  34  H.  8.  c.20.,  a  com- 
mon recovery  would  have  barred  both  the 
estates;  so  at  this  day  it  will,  where  the 
partieolar  estates  are  made  by  a  common 
person;  though  it  touches  not  the  king's 
renainder  or  estate,  yet  it  shall  touch  those 
which  produced  it    Orl.  firidg.  216. 

12.  A  recovery  will  bind  the  issue  in  tail 
where  the  remainder  is  in  the  crown  by  the 
prevision  of  a  subject.    Mo.  195. 

ISi.  If  a  tenant  in  tail  Covenant  to  stand 
seised  of  the  estate  tail  to  the  use  of  himeelf 
for  life,  with  remainder  to  the  use  of  his  son 
in  tail,  and  afterwards  suffer  a  common  re- 
covery, in  which  he  is  tenant  to  the  pMBcipe, 
with  single  vouchers,  to  other  uses  than 
Ihoea  in  the  covenant  to  stand  seised,  the 


recovery  is  good,  and  bars  the  issue  in  tail; 
for  the  covenant  to  stand  seised  makes  no 
alteration  in  the  estate  tail,  but  conveys  a 
base  fee,  defeasible  only  by  the  entry  of 
the  issue  in  tail.    Maehil  v.  Clerky  7  Mod. 

la 

14.  Recoveries  are  favoured  in  law,  espe- 
cially if  for  a  valuable  consideration.  Thom" 
by  V.  Fleetwood,  10  Mod.  125.  2  Saund.  96. 
&P. 

15.  It  is  a  revocation  of  a  will.  1  Saond. 
278  a. 

16.  A  recovery  binds  not  those  who  are 
in  by  title  paramount.  SheUy^s  case,  1  Co. 
93. 

17.  A  deed,  fine,  and  recovery,  all  make 
but  one  assurance,  but  each  has  its  several 
effect.  2  Vent.  31.  9  Co.  7  b.  Moore,  191. 
1  And.  125.  S.  P. 

18.  A  recovery  suffered  of  a  trust  estate 
is  good,  and  bars  the  remainders.  C.  T. 
Talb.  164—167. 

19.  A  recovery  by  tenant  in  tail  will  not 
bar  a  rent-charge  granted  by  him  out  of  the 
esute  Uil.    1  Mod.  108, 109. 

20.  Where  a  fine  with  proclamations  is 
levied  by  a  tenant  in  tail,  and  the  pretdpe  is 
brought  in  the  same  term  against  the  conu- 
see  of  such  fine,  and  a  common  recovery  suf- 
fered thereupon,  such  fine,  pr<sctpe,  and  com- 
mon recovery,  form  one  common  assurance. 
Hume  V.  Bwion,  1  Ridgw.  204.  237.  239. 
259. 

21.  A  recovery  by  tenant  in  tail  bars  a 
contingent  remainder.  Sir  A.  MUdmayU 
case,  6  Co.  40  a. 

22.  A  recovery  suffered  by  tenant  in  tail 
will  bar  a  rent  by  him  in  remainder.  1  Mod. 
110.    2  Lev.  28. 

23.  If  a  man  make  a  gift  in  tail,  determi- 
nable on  non-payment  of  lOOOZ.,  with  re- 
mainder in  tail,  and  other  remainders  over, 
and  the  tenant  in  tail  soffer  a  recovery,  all 
the  re.mainder8  are  barred,  although  he  ne- 
glect to  pay  the  1000/.  at  the  day.  1  Mod. 
111. 

24.  Rent-charge  to  A  in  tail,  remainder  to 
B  in  tail ;  A  suffers  recovery,  and  dies  with- 
out issue ;  the  remainder  is  barred.  Anon, 
12  Mod.  513. 

25.  A  common  recovery  by  one  of  two 
tenants  in  tail  by  entireties,  in  the  lifetime 
of  the  other,  is  no  bar  to  the  estate  tail,  or 
those  in  the  remainder  or  reversion.  Cup- 
pledike^t  case,  3  Co.  5  b. 

26.  Several  estates  tail  in  the  same  person 
may  be  barred  by  one  recovery.    Ibjd. 

27.  When  a  common  recovery  is  suffered 
without  consideration,  the  use  resoUs  to  the 
party  suffering  the  recovery,  if  nothing  is 
proved  to  the  contrary.  Shelly*$  case,  I  Co. 
93  b.    DotoiRon's  case,  9  Co.  7  b. 

28.  Recovery  to  the  use  of  A,  who  after- 
wards infeoffs  the  recoverer,  he  shall  be  in 
by  the  recovery,  and  continue  seised  to  the 
use  of  A.    1  Dj.  la  pi.  105. 
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29>  If  th«  feoffee  eoffer  a  re- 
[  *1147  ]  covery  to  the  oae  of  himself  and 
hie  hein,  he  if  in  of  hit  old  fee- 
■imple.    RoU  v.  Otbom,  Hob.  37. 

3.  Af  to  the  other  intereete. 

I.  A  recovery  luffered  by  a  tenant  in  fee- 
■ample  bars  and  estops  him,  though  there  be 
no  tenant  of  the  freehold.  T.  Raym.  323. 
10  Mod.  45.    MO.S35.    1  Co.  93  a. 

3.  A  common  recovery  against  a  diseisee 
to  an  use,  is  good  against  him  and  his  heirs. 
Cro.  Car.  388.  389. 

3.  Tenant  for  life  with  power  to  make  a 
jointure  suffera^a  recovery  ;  the  power  is  ex- 
tingaished.    1  Vent.  226,  227. 

i.  A  recovery  suffered  by  a  bare  tenant 
for  life  works  a  forfeiture.  2  Saand.  42  m. 
D.  I  A]. 

5.  Tenant  for  life  has  a  power  to  lease  in 
possession,  reversion,  or  contingency;  he 
leases  to  A  for  a  term  of  yean,  to  commonce 
after  the  death  of  the  next  tenant  in  tail 
without  issue ;  a  recovery  by  the  tenant  in 
tail  bars  the  lease.    T.  Raym.  236. 

6.  Recovery  by  infant  is  at  the  option  of 
the  court  of  C.  P. ;  if  permitted,  the  court 
must  examine  the  infant  and  his  guardian 
too.    Hob.  196, 197. 

7.  If  suffered  by  husband  and  wife,  it  will 
bar  dower  or  jointure.    2  Saund.  42  m. 

8.  A  common  recovery  by  husband  tenant 
in  tail  bv  entireties  with  his  wife  operates  by 
estoppel,  and  is  void  as  against  the  issue  and 
those  in  remainder  or  reversion.  Reg.  v. 
Marquis  of  Winchester,  3  Co.  1. 

9.  A  recovery  by  husband  and  wife  of  her 
trust  estate  held  good,  although  the  bargain 
and  sale  whereby  the  tenant  to  the  pneeipe 
was  made  were  enrolled  within  six  months, 
but  not  until  after  the  recovery  was  com- 
pleted.   C.  T.  Talb.  164—167. 

10.  A  recovery  suffered  of  an  estate  in 
fee-simple  will  not  alter  the  nature  of  the 
descent;  and  therefore,  if  husband  and  wife, 
he  being  seised  of  lands  in  right  of  his  wife 
by  descent  ex  parte  nuUenuit  suffer  a  recovery 
to  themselves  for  life,  with  remainder  in  tail, 
remainder  to  the  right  heirs  of  the  wife,  with 
a  power  to  the  win  to  dispose  of  the  rever- 
sion in  fee,  and  they  die  without  issue,  and 
without  making  any  disposition  of  the  re- 
version, the  estate  shall  descend  to  the  heir 
of  the  wife  ex  parte  nuUema,  Abbot  v.  Bur-' 
Ion,  11  Mod.  181. 

II.  Husband  and  wife  joint-tenants  before 
coverture;  the  husband  alone  suffers  a  re- 
covery, and  dies;  the  remainder  is  bound 
pro  medietate.    Mo.  96. 

12.  But  if  they  had  been  joiot-teuanU 
«l\er  the  coverture,  the  recovery  would  have 
bound  for  no  part,  neither  the  issue  nor  the 
remainder.    Mo.  210. 

13.  If  baron  and  feme  be  tenants  in  spe- 
cial tail,  and  the  baron  only  levy  a  fine  and 
die,  the  feme  upon  re-entry  is  tenant  in  tail, 
and  may  suffer  a  recovery  which  ehall  bar 


the  reversions,  not  the  iaraee  in  tail.    Hob. 
259. 

14.  Nor  the  conusee  himself  aller  her 
death.    Duneombe  v.  Wingfield,  Hob.  259. 

15.  A  reversion  expectant  is  barred  by  a 
common  recovery.    Holt.  615. 

16.  A  recovery  by  one  joint-tenant  binds 
only  his  own  moiety.    1  Leon.  270. 

17.  If  there  be  a  limitation  to  a  use  on 
condition,  and  the  eeeluy  que  use  suffer  a  re- 
covery, it  will  not  destroy  the  condition.  1 
Mod.  109. 

18.  A  term  is  not  barred  by  a  recoveiy. 
2  Saund.  42  d, 

19.  Estates  held  by  statote-merchant,  sta- 
ple, or  elegUt  will  not  be  barred  by  a  recovery. 
2  Saund.  42  d. 

20.  A  common  recovery  does  not  bar  an 
executory  devise.    Palm.  140. 

VII.  RXVKXSAL  AND  AVOIOANCB. 

1.  A  recovery  suffered  by  privy-seal  is  er- 
roneous, and  may  be  reversed.  1  Ld.  Raym. 
113. 

2.  A  recovery  must  be  commenced  by  an 
original  writ ;  but  if  it  be  not,  it  is  not  void, 
but  voidable.    2  Saund.  42. 

3.  If  a  recovery  is  suffered  the  first  day  of 
the  return  of  the  writ,  and  the  tenant  die  af- 
terwards, and  before  the  fourth  day,  it  does 
not  avoid  the  recovery.    Dall.  17. 

4.  The  grantee  of  a  rent-charge  by  a  re- 
mainder.man  cannot  falsify  a  recovery  by 
the  tenant  in  tail,  neither  can  the  remainder- 
man, nor  any  claiming  under  him.  Hunt 
V.  OateUy,  1  Co.  61  b. 

5.  Infancy  cannot  be  assigned  for  error  by 
the  vouchee  in  a  common  recovery  afler  ha 
comes  of  age.    1  Ridgw.  230. 

6.  An  infant  who  suffers  in 

person  a  common*  recovery,  can-  [  *1148  ] 
not  reverse  it  after  he  comes  of 
full  age.    1  Mod.  49.  246. 

7.  A  recovery  may  be  reversed  when  suf- 
fered by  a  feme  covert  under  age  who  ap- 
pears by  attorney.  Stokee  v.  O^er^  5  Mod. 
209. 

8.  Suffered  by  infant  by  guardian,  cannot 
be  reversed  on  error.    2  Saund.  96. 

9.  If  suffered  by  attorney,  may  be  reversed 
at  any  time  after  the  infant  attains  his  foil 
age.    2  Saund.  96  a. 

10.  A  common  recovery  may  be  roTersed 
without  a  Mcire  faeiae  to  the  terre  tenants. 
Kingeton  v.  Herbert,  3  Mod.  119.  Csitfrs, 
Holt.  614. 

1 1.  But  there  ought  to  be  a  scire  faeia» 
against  the  heir  and  terre-tenants,  when  a 
writ  of  error  is  brought  to  reverse  a  common 
reeoverv.    Anon.  3  Mod.  274. 

12.  For  though  it  is  not  necessary  in  point 
of  law,  yet  it  is  the  coarse  of  the  oourl,  and 
that  must  be  followed.  3  Mod.  374.  2 
Saund.  93. 

13.  If  a  recoTety  of  land  is  reversed  by 
error,  it  is  not  so  avoided  as  to  subject  Iha 
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reeoTOTtr  to  ina^mM  for  Ukin^  the  profits  in 
the  meenttine.    Plow  107. 

14  Irregolaritiee  in  making  the  tenant  to 
the  precipe  are  cored  after  twenty  years  by 
fltaL  14.  Goo.  3.    8  Saund.  42  e,  d. 

15.  Error  to  reverie  a  recovery  is  barred 
by  twenty  years,  though  the  title  of  plaintiff 
aoemed  within  the  time.    Stra.  1257. 

16.  The  remainder-man  or  reversioner 
expectant  upon  an  estate-tail  may  have  error 
to  reverse  a  eommon  recovery  suffered  by  the 
tenant  in  tail,  after  the  determination  of  the 
particolar  eetate,  but  not  before,  unless 
made  a  party  to  the  record  by  aid  prayer,  &c. 
T%e  Queen  v.  M.  of  Wineketer,  3  Co.  1. 

17.  A  recovery  erroneous  for  want  of  an 
original  is  not  void,  but  voidable  by  error, 
and  till  it  be  revested  he  in  the  remainder 
has  not  any  right  in  it ;  but  the  estate-tail  is 
barred.  Mmr^ittfWindugter'tcue^S  Co.  I. 

18.  If  the  summons  be  tested  subsequent- 
ly to  the  return  of  the  dedimuB^  it  is  not  er- 
ror.   T.  Raym.  70.  96.  1  Lev.  130. 

Id.  No  error  that  it  appears  not  whether 
there  was  any  warrant  of  attorney.  T. 
Raym.  70. 96. 

SO.  A  common  recovery  sufiered  in  a 
manor  court  will  not  pass  the  estate,  unless 
there  is  a  custom  to  suffer  such  recovery ; 
and  therefore  without  a  custom  it  will  not 
work  a  forfeiture.  iTren  v.  Kirb^,  2  Mod. 
33. 

31.  A  recovery  without  leisin  is  imper* 
lactly  found,  and  no  venire  facioB  dt  novo 
shall  go.    Stra.  1185. 

29.  A  common  recovery  at  Westminster 
of  lands  in  a  county  palatine  is  void,  because 
out  of  the  jurisdiction  of  the  courts  of  West- 
nunster.    Pmeoek  ▼.  KendaUy  I  Saund.  74. 

RECUSANT. 

I.  BXLAnVK  TO   Tm    noCEBDllfOS    AGAINST 

KBcirsAjm;  and  ooNsiauxNOK  or  not 
ooNvoajfiNO,  p.  1148. 

IL  Or  THB  PLBA  or  KtCDSANOr,  p.  1149. 

I.  RkLATIVB  TO  THE  nOCKBDINGB  AGAINST  RE- 
CUSANTS ;  AND  OONSKQUSNCI  OV  NOT 
CONlOaMINO. 

1.  An  information  upon  28  Elix.  for  recu- 
saney  may  be  in  the  C.  B.  Hob.  204,  305. 
251. 

d.  The  indictment  need  not  name  the  of- 
ftnder  as  of  a  parish,  but  a  vill.  2  Leon.  167. 

3.  An  information  for  not  coming  to 
diorh,  contra  forman  jfoltt/t,  is  good.  Per- 
her  V.  We66, 3  Lev.  61. 

4.  An  informrtion  for  not  coming  to  church 
may  be  brought  on  the  statute  33  Elix.  c  1., 
redtittg  the  clause  in  it  that  refers  to  the  1 
Eliz.c2.    1  Mod.  191. 

5.  The  quarter-sessions  has  no  authority 
by  35  Eliz.  c.  It.  to  proceed  against  quakers 
for  not  going  to  church.  Rex  v.  Vieorett,  9 
Show.  m. 


6.  To  an  indictment^  for  recusancy,  con- 
formity is  a  good  plea,  but  not  to  an  action 
of  debt    Anon.    1  Mod.  313. 

7.  If  tenant  in  tail  convicted  of  recusancy 
by  proceis  die,  bis  issue  can  avoid  the  seix- 
ure  of  the  land ;  otherwise,  if  the  conviction 
be  by  judgment,  for  he  could  not  then  have 
avoided  the  debt.    Mo.  523. 

8.*  If  a  recusant  confirm  before  [  *lt49  ] 
judgment  on  a  ous  lam  action,  he 
is  £scbarged  from  the  penalty.    Ogden  v. 
Kmntitt  3  Show.  179. 

9.  A  pardon  of  recusancy  tolls  the  disa- 
bility to  present.  Ld.  Pttre  v.  Uhiversiiy  of 
CamMdge,  3  Lev.  333. 

10.  The  court  will  allow  time  to  a  recusant 
to  conform.  Workman  v.  Oiilard^  3  Show. 
332. 

11.  On  a  suggestion  of  conformity  after  a 
verdict  for  the  plaintiff,  on  23  Eliz.  c.  1.,  the 
court  will  allow  the  defendant  time  to  enter 
the  pies .    Peteri  q.  t.  v.  Wkile^  2  Show.  338. 

13.  A  defendant  after  judgment  for  re- 
cusancy on  a  qui  lam  action,  cannot  have  an 
audita  guerda  on  a  suggeetion  of  confor- 
mity.   2  Show.  340. 

13.  Nor,  afler  judgment  on  a  91a  tarn  ac- 
tion on  33  Eliz.  c.  1.,  can  he  have  an  audita 
querela  to  prevent  execution  on  a  certificate 
of  conformity.    Id.  ibid. 

14.  An  action  on  the  23  Eliz.  c.  1.  against 
a  wife,  shall  not  be  stayed  on  the  hasband's 
conforming.  Workman  q.  t.  v.  GiOard,  2 
Show.  331. 

15.  A  conviction  is  not  necessaty  to  pre- 
vent the  devise  of  lands  by  a  papist  in  Ire- 
land.   Rice  V.  Oa^field,  3  Stra.  1095. 

16.  The  judgment  for  recusancy  is  quod 
eonvielut  eot,    Stra.  1048. 

17.  Recusant  convict  forfeits  not  the  es- 
tate of  the  land,  only  the  profits.  Hob.  73, 
74. 

18.  A  termor  was  outlawed  upon  the  sta- 
tute of  recusancy,  whereby  his  term  was  for- 
feited, and  sold  by  the  lord  treasurer  snd 
barons,  and  then  the  outlawry  was  reversed ; 
adjudged,  the  termor  should,  have  his  term 
again ;  otherwise,  if  a  sheriff  sells  a  term 
upon  an  execution,  where  the  party  shall  be 
restored  only  to  the  money.  Efre  v.  Wood' 
Jine,  Cro.  Eliz.  378. 

19.  A  recusant  convict  forfeits  the  pre- 
sentation of  the  church  to  the  universitv ; 
if  the  land  was  seized  before  avoidance  for 
the  penalty  of  201,  the  king  shall  have  it. 
ChaneeUor  of  CamMdge  v.  Waigrave^  Hob. 
126, 137. 

20.  In  an  action  of  debt  against  baron  and 
feme,  for  the  recusancy  of  the  feme,  both 
must  appear,  or  both  must  be  outlawed. 
LovedetCo  case,  Hob.  179. 

31.  The  king  shall  have  the  two  parts  fbr- 
feited  as  a  nomino  peetust  and  they  shall  not 
go  in  satisfaction  of  ftOL  by  the  month. 
Gage's  case,  Cro.  Eliz.  845.  See  Ford  and 
iSAJd^'s  case,  12  Co.  1. 
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22.The  moiefcj  of  reeafanU'  lands  shall 
be  in  the  king's  hands  until  they  take  the 
oath  appointed  by  1  Elii.  Dredway^t  case, 
Lev,  59. 

23.  The  act  of  3  Jac.  I .  has  a  retrospective 
operation,  and  disables  the  recusant  to  make 
the  grant  from  the  beginning  of  the  session  of 
parliament,  during  the  time  of  his  recusancy. 
Univeraity  of  Oxford't  case,  10  Co.  53  b. 

24.  Recusancy  certified  by  the  bishop  in 
non-payment  of  tenths,  contrary  to  the  sta- 
tute of  26  Hen.  8.,  is  traversable ;  and  if  the 
jury  find  specially  that  there  was  no  express 
demand  to  pay,  or  not  by  one  having  autho- 
rity to  demand  or  receive  it,  the  incumbent 
deos  not  forfeit  the  benefice.    Mo.  641. 

25.  The  king  seised  a  manor  for  recusancy, 
to  which  an  advowson  was  appendant,  and 
granted  the  manor  with  the  appurtenants  in 
tarn  amplio  modo  et  forma^  and  grants  all  the 
hereditaments  in  A ;  still  the  advowson  does 
not  pass.    Mo.  872. 

26.  A  popish  recusant  convict  cannot  prove 
a  will.    6  Mod.  239. 

27.  Nor,  if  a  recusant  convict  make  his 
wife  executrix,  can  she  prove  his  will.  Reg* 
V.  Ride,  3  Salk.  133. 

II.   Or  THB  PLEA  or  KB0U8ANCT. 

1.  Recusancy  pleaded  in  abatement  need 
not  say  papalit.  Cou,nte$s  cf  ParUand  v.  CtUe^ 
3  Lev.  1 1. 

•  2.  It  is  not  good  to  plead  papalis  recusans 
convict,  if  he  does .  not  show  him  to  be  so 
convicted ;  but  it  is  cured  by  the  words  m* 
e%mdum  formam  tiaiiUu  ReeatU  v.  TbmZtn, 
3  Lev.  67. 

3.  A  plea  of  popish  recusancy  ought  to 
allege  that  the  convict  did  not  render  himself 
before  the  next  sessions,  and  not  thai  be  did 
not  fender  himself  at  the  next  sessions.  Ld. 
Peire  v.  Ufiiver$ily  of  Candnridge^  3  Lev.  334 

4.  Conviction  of  recusancy  certified  in  B. 
R.  must  be  pleaded  there,  9ub  pode  9igilH, 
Cwwen  V.  Fleieher,  Stra.  522. 

5.  The  Stat  of  28  £1.  against  popish  re- 

cusants was  pleaded  as  made  29 
[  *1150  ]  £1.,  and*  therefore  held  ill.    Ld. 

Peire  v.  VhivereUy  of  Cambridge^ 
Lutw.  452. 

6.  That  statnte  is,  that  the  recnsant  on 
proclamation,  &c.,  shall  render  himself,  dtc, 
before  the  next  sessions ;  and  it  was  pleaded 
that  he  did  not  render  himself  at  the  next 
eeasions,  and  therefore  ill.    S.  C.  Lutw.  452. 

REGISTER. 

1.  The  office  of  register  to  a  bishop  is 
within  the  stat.  5  &  6  Ed.  6.  that  probibiU 
the  sale  or  deputation  of  any  office  of  justice. 
Ldbe  V.  Ptf^esn,  Nels.  28. 

2.  A  register  cannot  sue  in  the  spiritual 
court  for  bis  fees.    1  Mod.  168  noiis. 

REGISTRATION. 
1.  The  etatute  of  6  Anne,  c.  2.  does  not 


enable  a  leasee  to  maintain  an  aetion  of  eo. 
venant  at  law  for  breach  of  a  covenant  for 
renewal  contained  in  a  lease,  which  had  been 
registered  pursuant  to  said  statute,  against 
the  person  claiming  the  reversion  and  inhe- 
ritance of  the  demised  premises,  as  assignee 
of  the  covenantor,  by  deed  executed  prior  to 
the  lease  and  covenant,  which  deed  was  not 
so  registered.  Lhuhete  of  Chandoe  v.  Brown- 
lout,  2  Ridgw.  345. 

2.  The  registry  act  does  not  aflTect  the 
great  fundamental  principles  of  equity ;  but 
every  purchaser  claiming  under  a  registry 
deed  is  lefl  open  to  any  equity  which  a  prior 
purchaser  or  incumbrancer  may  have.  Dttek" 
est  of  Chandoa  v.  BrownUno,  2  Ridgw.  428L 

3.  A  purchaser  with  notice  of  a  prior  in- 
cumbrance is  not  protected  by  the  not  regis- 
tering it.    Chevtd  v.  Nichols,  Stra.  664. 

4.  An  unregistered  deed  of  1728,  purport- 
ing to  convey  the  reversion  of  certain  pre- 
mises for  value,  held  not  to  be  valid  to  diieat 
the  operation  of  a  registered  covenant  for 
renewal  in  a  lease  of  1729.  Dueheu  of 
Chandoe  v.  BroumUw,  2  Ridgw.  383. 

5.  The  registration  of  a  deed  doee  not  ex- 
tend the  covenants  beyond  their  original  im- 
port.   8.  C.  2  Ridgw.  415. 

6.  Registering  an  assignment  is  not  regis- 
tering the  lease.  Htmeyeomb  dem.  HoIjmsi 
V.  fValdron,  Stra.  1064. 

7.  The  buyer  of  a  ship  not  duly  conveyed 
under  the  acts,  acquires  property  snfficient 
to  maintain  trover  against  a  stranger.  S 
Saund.  47  d,  n.  [h,] 

REJOINDER. 

1.  The  defendant  is  not  bound  by  a  con- 
sent to  rejoin  gratis,  if  the  replication  shows 
a  cause  of  demurrer.  Dewey  v.  jSdds,  Stra. 
1185. 

2.  A  plaintiff  cannot  have  leave  to  rejoin 
double.    Warrem  v.  /vie,  Stim.  90& 


RELATION. 

1.  Relation  only  makes  acts  good  as  be- 
tween parties,  but  so  as  not  to  prejudice 
strangers,    jiiompeon  v.  Leach,  3  Lev.  285. 

2.  On  surrender  of  copyhold,  admittance 
afler  the  death  of  the  surrenderor  prevents 
the  wife  of  her  free-bench.    Id.  ibid. 

3.  Administration  relates  to  the  death  of 
the  intestate.    Lutw.  [430.] 

4  If  a  man  be  living  at  the  day  of  nisi 
prius,  and  dies  before  Qie  day  in  bank,  tlie 
writ  shall  not  abate ;  so,  if  a  man  be  living- 
the  first  day  of  parliament,  and  dies  before 
the  last,  yet  he  may  be  attainted,  for  thev 
are  but  one  day  by  relation.  March,  65,  pL 
101. 

5.  If  a  man  be  arrested  by  a  warrant 
which  at  the  tiine  wasnot  legal,  but  is  after- 
wards made  legal  by  act  of  parliament,  the 
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kSBxng  k  marder  by  relation  of  the  aet  of 
partiunent.    Rex  ▼.  Hiunton,  1  Lev.  91. 

6.  A  leue  made  by  ani^neet  of  commii- 
■ioDen  of  banknipt  of  the  baDkniptV  land, 
shall  have  relation  to  the  time  at  which  the 
baifaia  and  sale  wae  enrolled.  BerrU  ▼. 
Bawyer^  2  Show.  156. 

7.  If  a  trader  be  arretted  on  eeveral  ac- 
tiona,  and  giro  bail  to  them  all,  hie  not  pay- 
ing the  debts  in  six  months  after  the  arrest 
and  bail  given,  shall  not  make  him  a  bank- 
nipt  ontil  after  six  months,  for  the  six  months 

mentioned  in  21  Jac.  1.  c.  19.  shall 
[  *11SI  ]  relate  to  the  time*  of  the  arrest 

S  Show.  519.    See  also  Duneamb 
▼.  WkOer^  2  Show.  £43. 

&  The  teete  of  a  writ  was  9  MarUi,  11 
Eliz.;  the  return  tn  quaxia  HpHmana  quadra* 
ntimm  proanm.  ftUur. ;  the  words  **  pnzim. 
fiUur.*'  refer  to  the  quaria  sepUmana^  not  to 
fuairagenmm.    Mo.  365. 

9.  Tbero  can  be  no  averment  when  the 
king's  assent  was  given  to  a  statute ;  for  it 
rsl^  to  the  first  day  of  the  session.  Sir  R, 
Hadey  v.  Jones,  1  Sid.  310. 

10.  Adfme  in  the  declaration  refers  to  the 
time  m  the  plaint.  Carter  v.  Caiikorpe,  3 
Lev.  345. 

11.  lodgment  must  relate  to  the  essoin- 
day,  that  being  the  first  day  of  the  term.  3 
S^k.  212. 345. 

12.  The  defendant  dies  after  verdict,  and 
afterwards  the  judgment  is  entered  by  virtue 
of  the  new  statute ;  the  judgment  by  relation 
i»  a  judgment  against  the  testator,  and  binds 
the  executor.  Bameit  v.  Holden,  1  Lev. 
2T7. 

13.  By  ooDstruction  of  law  a  thing  may 
rdate  ab  initio  to  tome  intent,  and  to  some 
btent  not.    MenviVe  case,  13  Co.  19. 

RELEASE. 
I.  What  mat  bk  kkliaskd,  p.  1151. 
IL  Whbh  rr  is  sufficiknt  bt  parol,  p. 

1151. 
IIL  Wrrn  anrKCT  to  the  timk  at  which 

A    BXUEASK   MAT  BB  OIVZN,  p.  Il5l. 

IV-  With   rxshdot   to   the   paktt    to 

WHOM     TBX'  RXLKASE     IS    OIVXN,      p. 

1152. 
V.  Is  axspBCTT  or  thx  pxeson  orviNO  the 

EKLEASX,  p.  1152. 
VI.  RbULTIVX    to    THB  OONSTRUCnON    AND 
■mOT  or  A  RKLBABE,  p.  1153. 

VII.  What  operates  as  a  release,  p.  1156. 
VIIL  Whrh  a  release  is  void,  or  mat  be 

set  ASIDE,  p.  1156. 

IX.  RxLATrvE  to  the  flradino  A  release, 
p.  1156. 

I.  What  mat  be  released. 

1«  A  man  may  release  a  right  which  he 
cranot  aasign.  Marks  v.  Marka,  10  Mod.  423. 
425.  * 

9.  Part  of  a  sum  in  obligation  may  be  re- 
Icued,  and  not  aU.    lAnd.935. 


3.  The  plaintiiF  may  release  part,  and 
have  judgment  for  the  residue.  Jenlc.  S86. 

4.  Where  a  man  has  several  means  of  com- 
ing  to  his  right,  he  may  release  one  of  them 
specially,  and  yet  take  the  benefit  of  the 
other ;  but  when  he  can  only  come  to  his 
right  by  way  of  action,  a  release  of  all  ac 
tions  destroys  the  right.  AWkanCe  case,  8 
Co.  150  b. 

5.  A  release  ofcommon  in  part  extinguishes 
the  whole.  Cro.  EUz.  690.  Milee  v.  EtU" 
riige^  1  Show.  350. 

6.  A  release  is  the  proper  conveyance  for 
one  joint  tenant  to  pass  his  estate  to  another. 
Cikester  v.  WQian,  9  Saund.  97. 

7.  A  release  of  all  the  right  in  the  htnd  to 
him  in  reversion  is  good.    Plow.  157. 161. 

8.  A  rent  reserved  to  the  heirs,  without 
naming  the  ancestor,  may  be  released  by  the 
ancestor,  though  he  have  no  estate  at  all  in 
the  rent;  but  the  release  must  be  by  the 
word  *«  rent,"  not  action.    Hob.  130. 

9.  A  release  of  a  next  avoidance  is  good 
if  the  chuich  is  fbll,  not  if  vacant.  Cro.  Elis. 
600. 

II.*  When  rr  is  sofpioiewt  bt  parol. 

1.  A  promise  may  be  released  by  parol  9 
Leon.  76. 

9.  A  contract  to  pay  for  a  thing  at  a  cer- 
tain day  cannot  be  discharged  i»y  parol.    1 

III.  WrTH  respect  to  the  time  at  which  a 

RELEASE  MAT  BE  GIVEN. 

1.  The  demandant  pending  the  writ  may 
release  to  the  tenant,  though  he  hath  aUeoed, 
or  to  the  vouchee.    Hob.  ^£1.  338. 

2.  A  release  after  judgment  and  before 
affirmance  is  good.    Cro.  Jac.  401. 

•   3.*  A  plaintiff  releases  to  the 

bail  all  demands,  before  judgment  [  *l\b2  ] 

against  the  principal,  and  then 

the  principal  is  condemned  ;  the  release  is  a 

good  discharge  of  the  bail.    Mo.  469. 

4.  A  release  between  the  verdict  and  day 
in  banc  cannot  be  received.    Cro.  Jac.  646. 

5.  A  release  by  the  i>laintiff  to  the  sheriiF 
after  the  money  levied  is  good.    Hob.  207. 

6.  A  release  of  all  his  rights  by  conusee 
to  a  terre-tenant  before  execution  sued  is 
void,  for  the  person  only  is  the  debtor,  and 
the  land  in  respect  of  the  person.  Cro.  Eliz. 
40. 552. 

7.  Release  to  a  bargainee  before  enrolment 
is  not  good.    March,  pi.  70. 

8.  By  the  lessor  of  all  his  right  to  lessee 
for  years  before  entry  is  void.  Plow.  423. 

9.  A  release  in  the  time  of  vocation  to  the 
patron  discharges  an  annuity  with  which  the 
parson  is  cliorged  in  respect  of  the  parson- 
age. Hoe  v.  Marshal,  5  Co.  70  b.  Cro.  Eliz. 
579.    Moore,  469.    Goldsb.  166.  S.  C. 

I 

IV.  With  respect  to  the  partv  to  whom 

THE  RELEASE  IS  GIVEN. 

1.  The  release  of  one  of  several  obligees 
or  covenantees  is  a  release  in  law  of  all.    3 
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Salk.  998.    Hob.  10.    Lacy  t.  KyntuUm,  12 
Mod.  550. 

2.  To  one  trespsflier  diichargM  all.  Codx 
V.  Jenner^  Hob.  66. 

3.  Where  twenty  are  jointly  aned,  a  re- 
leaae  to  one  is  a  discharge  to  all.    Noy,  62. 

4.  In  trover  against  two,  if  there  be  a  ver- 
dict against  one,  and  the  other  pleads  a  re- 
lease uid  has  a  verdict,  the  plaintiff  cannot 
have  judgment  against  the  other;  for  the 
trover  being  joint,  a  release  to  one  dis- 
charges the  other.  Ki/Hn  v.  JVUli»^  4  Modr 
380. 

5.  In  all  cases  where  two  or  more  are  to 
recover  a  personal  thing,  the  release  of  one 
shall  abate  the  action  as  to  the  rest ;  bnt  it  is 
otherwise  when  they  are  defendants,  and  are 
to  discharge  themselves  from  a  personalty. 
Capel  V.  SalUnataU,  3  Mod.  249.    . 

6.  If  trespassers  sever  in  pleas,  and  the 
plaintiffii  before  judgment  be  nonsuit,  or  enter 
a  noUe  proeequt  against  one,  this  is  a  dis- 
charge  of  all ;  not  so  after  judgment.  Parker 
V.  Lawrence^  Hob.  70.  180. 

7.  A  whh  his  wife  and  B  purchase  lands 
to  them  and  the  heirs  of  A  and  B ;  B  releases 
to  A  only,  the  wife  takes  nothing  in  B*s  moi- 
ety, but  A  takes  a  fee,  though  there  was  no 
mention  of  his  heirs,  fer  his  interest  before 
was  a  fee  simple ;  secuf ,  had  such  release  been 
to  the  wife,  who  had  only  a  life  estate.  3  Dy.  • 
263.  pi.  54. 

8.  If  made  to  one  who  is  but  tenant  by 
sufferance,  it  does  not  vest  any  estate  far 
want  of  privity.    Cro.  Jac.  169. 

V.  In  assFECT  of  the  person  givinq  the  ee- 

LEASE. 

1.  A  release  given  by  an  executor  befero 
probate  of  the  will  is  not  good.  Morrit  v. 
PhUpol,  2  Mod.  108.  3  Keb.  814.  S.  C. 

2.  By  an  infent  executor  without  consider- 
ation  is  void.    Cra  Eliz.  661. 

3.  By  the  baron  of  a  legacy  to  the  feme 
afler  a  divorce  eauta  aduUerii^  is  good  to 
extinguish  it  Stephens  v.  Tatty,  Cro,  Eliz. 
908. 

4.  Release  by  husband  of  his  wife^s  suit  in 
the  spiritual  court  for  defkmation,  is  a  good 
release  qifad  the  costs,  but  not  ^uoad  the 
de&mation.    Cro.  Car.  222. 

5.  ]^  eeetuy  que  lue  of  a  bond  is  not  good. 

6.  By  a  tenant  for  years  to  him  in  reversion 
is  good.    1  Lev.  145. 

7.  Tenant  for  life  cannot  release  to  him 
in  remainder,  but  must  surrender.  2  Dy.  25  L 
pi.  92.  ^ 

8.  If  there  be  two  jointtenants  in  fee,  and 
one  grants  a  rent-charge  in  fee,  and  after- 
wards releases  to  the  other  and  dies,  the  sur- 
vivor shall  not  avoid  the  rent  Lord  Aher- 
gaventiy'e  case,  6  Co.  78  b. 

9.  A  release  in  quare  impedit  from  one  co- 
heir  plaintiff  does  not  bar  the  rest  Countees 
JVorthun^erUtnd'e  case,  5  Co.  97  b. 

10.  In  all  cases  of  things  entire  and  in  the 


xealtyi  the  refoaae  of  one  shall  enure  to  the 
benefit  of  the  others.    Id.  ibid. 

11.  When  judgment  is  given  against  ooe  or 
two  joint-tenants  for  life  in  an  action  of  ilebt, 
and  afterwards  that  one  releases* 

to  the  other  before  execution,  8uch'[  *1163  1 
release  shall  not  bar  the  execution 
of  the  plaintiff;  but  if  the  joint-tenant  had 
died  before  Execution,  the  survivor  ahonlil 
have  the  lands  discharged  of  any  executioa ; 
and  where  the  joint-tenant  for  life  to  whom 
the  rolease  is  made  dies,  and  the  revo-aiooer 
enters,  the  estate  of  the  other  who  is  yet 
livinff  has  continuance  as  to  the  plaintiff. 
Lord  Abergttvenny^e  case,  6  Co.  78  b. 

12.  If  several  recoyer  costs  jointly  in  the 
ecclesiastical  court,  and  afterwards  one  of 
them  releases,  this  is  no  bar  to  the  others 
in  a  suit  there  for  their  costs ;  so  where  a 
baron  and  feme  recover  costs  there  in  the 
right  of  the  wife,  and  the  baron  releases, 
this  shall  not  bar  the  wife.  March.  73.  pi. 
112.  ^ 

13.  One  of  the  defendants  who  made  co- 
nusance released  the  plaintiff  afler  the  tak« 
ing  of  the  cattle  {  and  it  was  held  void  open 
a  demurrer,  for  he  bad  no  demand  or  soil 
against  the  plaintiff,  having  distrained  in  the 
right  of  another.    3  Mod.  S79. 

14  One  grantee  of  a  proehein  avoidanee 
cannot  release  to  his  companion.  1  Leon. 
167.    3  Leon.  256. 

15.  A  woman  having  title  of  dower  re- 
leases to  him  in  the  reversion,  and  after- 
wards tenant  for  life  surrenders  to  him,  it 
is  a  good  bar.  8emb.  Hoe  y.  Martk^  5  Co. 
70  b. 

16.  If  the  husband,  seised  of  a  rent  or 
common  in  fee,  releases  to  the  terre4enant» 
with  regard  to  the  wife  the  rent  baa  oontina- 
ance,  and  she  shall  be  endowed.  Lord  Aher^ 
gavenny*$  case,  6  Co.  78  b. 

17.  In  replevin  against  six,  the  plaintiff 
had  judgment;  the  six  (who  ara  compelled 
to  join  in  the  writ)  bring  error,  and  the  de- 
fendant in  error  pleads  the  release  of  one, 
and  upon  demurrer  it  was  held  that  this 
release  shall  not  bar  others.  RuddoeVo  case, 
6  Co.  15  a.  Cro.  Eliz.  648,  649.  Jenk.  271. 
S.  C.  Sed  vide  Hacket  v.  Heme,  3  Mod. 
135. 

18.  If  judgment  bo  given  against  four  de- 
fendants, and  all  of  them  join  in  a  writ  of 
error,  and  the  plaintiff  plead  a  release  of  er- 
rors by  one,  it  shall  not  discharge  the  rest ; 
but  if  there  had  been  four  plaintiffs  to  reco- 
ver, the  release  or  death  of  one  is  a  bar  to 
all.    Jinon.  3  Mod.  109.    Palm.  319. 

19.  A  release  of  *'  all  demands"  given  by 
the  husband,  will  release  a  debt  owing  to  the 
wife  before  coverture,  for  the  husband  only 
can  demand  it ;  aliter,  if  he  give  a  release  of 
all  actions.  Cited  in  MUee  v.  TFtOioms,  10 
Mod.  165. 

20.  Release  by  one  joint-tenant  for  life 
to  another,  does  not  destroy  a  cootingeal 
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raDBinte  depending  apoo  it,    Harrimm  ▼. 
BeUe^^  T.  Rajin.  41$. 

21.  If  Itoda  be  settled  to  the  use  of  A 
and  B  for  their  Uvee,  remainder  to  the  oae 
of  the  first  eon  of  B  in  tail  male,  remainder 
to  the  heir  of  A,  a  release  made  by  B  of  ^  all 
her  right  and  estate  to  A  and  his  heirs,** 
does  not  destroy  the  contineent  remainder 
to  the  first  son  of  B,  althoagb  the  release  be 
made  before  saeh  son  is  bom.    Umit  ▼• 

Bdektg^  S  Show.  92. 

• 

VL  Rblatitb  to  TBI  coNSTaucnoii  and 
■mcT  or  A  axLiASB. 

1.  A  release  b  an  absolute  defeasance. 
FvweU  r.  ForvfU  2  Saund.  4a 

2.  It  is  considered  a  satisfaction  in  law. 
Noy,  5. 

3.  Cteneral  words  therein  may  be  restrain- 
ed by  the  particalar  occasion  of  giTing  it. 
Knight  T.  Cole,  3  Lev.  273.  1  Show.  151.  S. 
C.  Mmn  ▼.  H^nun^  1  Ley.  101.  Morrii  ▼. 
PkUpai^  2  Mod.  106  notit,  BtorrU  ▼.  Witford, 
2  Show.  47. 

4.  The  general  words  of  it  may  be  re- 
strained by  a  particnlar  recital,  or  other  part 
of  the  instrument  2  Saund.  47  /.  n.  (>].  J. 
Bridge.  102.  Thorpe  v.  TTbot^c,  I  Ld.  Raym. 
235,  236.664. 

5.  Release  of  a  legacy  by  one  executor, 
and  also  of  **  all  actions,  suits,  and  demands 
whatsoever  ;**  those  general  wordi  which  fol- 
low are  tied  op  to  the  legacy,  and  release 
nothing  ebe.    CoU  ? .  Knight^  3  Mod.  277. 

6L  Upon  %  general  release,  a  note,  kc 
given  (Maring  even  date  with  the  release  is 
net  discharged.  CoU  ▼.  Knighi,  Holt,  631. 
Amm.  12  Mod.  401.  J^fiekoU  y.  RaXMel,  2 
Mod.  280.  Dixon  ▼.  Tbry,  4  Mod.  182. 
AoMM*  ▼.  Btmummidy  Owen,  50. 


7.  If  a   man  be   bound  to  pay 
[  *1154  ]  money  at*  a  day  to  come,  a  re- 
lease of  all  actions  before  the  day 
iiabar.    MMbOefen  t. /itmoC,  5  Co.  28  b. 

8.  If  A  on  the  26th  make  a  statute  to  B, 
and  B  on  the  27th  make  and  deliver  a  re- 
Isase  np  to  the  making  of  theae  presents, 
bot  dales  it  as  on  the  25th,  ytill  the  sUtute 
krsleaeed;  seetu,  had  it  been  up  to  the  day 
ef  the  date.  ficdZey  ▼.  /ohnj,  3  Dy.  307.  pi. 
67. 

9.  A  defeasance  is,  that  when  the  condi. 
lion  be  performed,  the  thing  defeasanced 
■ball  cease.     12  Mod.  550. 

10.  Where  a  release  is  the  consideration 
of  a  promise,  although  it  be  general,  the 
promise  is  hot  released.  Palm.  318.  Thorpe 
V.  1%arpt^  1  Ld.  Raym.  235.  664.    Lutw. 


^11: 


li.  If  a  receipt  be  given  for  101.,  in  which 
there  was  a  release  of  **  all  actions,  debts, 
doties,  and  demands,**  nothing  is  released 
but  the  lOL    3  Mod.  377.    1  And.  64. 

12.  A  general  retease  shall  not  bar  what 
\»  future.    Cro.  Jac  633. 

Vol.  1L  32 


13.  By  a  release  of  all  demands  a  warran- 
ty is  extinct    Hoe  y.  Manhole  5  Co.  70  b. 

14.  A  release  of  *^  all  demands**  will  not 
bar  a  fbture  duty,  or  a  rent  not  yet  due. 
Trtnl  y.  bigrmm,  2  Mod.  281.  3  Mod.  278. 
1  Ley.  99.  2  Lev.  210.  1  Mod.  99,  100. 
StephenM  y.  Aiows,  Salk.  67& 

15.  If  a  lessee  for  years  assigns,  and  then 
releases  all  demands  to  his  assignee,  it  is  a 
release  of  all  the  rent  to  come.    2  Ro.  20. 

16.  A  release  of**  all  demands**  discharges 
a  rent  severed  from  the  reversion.  2  Mod. 
282. 

17.  Where  a  thing  is  to  be  done  on  a  con- 
dition precedent,  a  release  of  all  demands 

fiven  before  condition  performed  does  not 
ischarge  it,  for  before  that  it  does  not  lie 
in  demand.  Thorpe  y.  Thorpe^  12  Mod.  455. 
460. 

18.  Obligee  in  trust  for  another  releases 
all  demand  on  his  own  account ;  this  does 
not  release  the  obligation.  Offly  y.  Warde^ 
1  Lev.  235. 

19.  A  release  of  **all  actions  and  de- 
mands** does  not  discharge  a  legacy ;  it  must 
be  by  particular  words.  Cole  v.  Knight^  3 
Mod.  279. 

20.  Release  of  all  actions,  quarrels,  suits, 
and  trespasses,  is  no  bar  to  an  action  for  a 
covenant  broken  ai\er  the  release  given.  2 
Dy.2l7.pl.  2.  Cro.  Jac  487.  Hoe  y.  Mar- 
thai,  5  Co.  70  b.  Mo.  34.  S.  P. 

21.  In  debt  upon  an  obligation,  the  defen- 
dant pleads  a  release  of  all  errors,  and  all 
actions,  suits,  and  writs  of  error  whatsoever ; 
the  release  was  held  to  extend  only  to  writs 
of  error.    T.  Raym.  399. 

32.  By  a  release  of  actions  real  or  person- 
al, such  actions  only  are  released  in  which 
the  plaintiff  should  recoyer  any  thing  in  the 
reality  or  personality  whioh  is  due  to  him. 
AUhanCi  case,  8  Co.  150  b. 

23.  In  some  c&ses,  by  a  release  of  all  ac- 
tions, a  debt  or  duty  is  barred,  although  no 
aetion  at  the  time  of  the  release  giyen  lies 
for  the  debt    Id.  ibid. 

24.  By  a  release  of  all  actions,  actions  de- 
pending and  causes  of  action  are  released. 
Id.  ibid. 

25.  A  covenant  to  pay  money  at  a  future 
day,  is  not  discharged  by  **  a  release  of  all 
debts,  dues,  actions,  causes  of  action,  obliga- 
tions, and  writings  obligatory,**  if  such  re- 
lease be  made  beforenbe  day  of  payment 
CaHhage  v.  Jlfanly,  2  Show.  90. 

26.  A  release  of  **all  actions'*  will  dis- 
charge a  ocL  fa.  or  an  award  of  execution 
upon  a  »ei,fa.  Ohrian  y.  Ram^  3  Mod.  185. 
187.    8  Co.  150  b.    2  Saund.  6  a. 

27.  A  release  of  all  actions  is  not  a  re- 
lease of  executions.  AWumCo  case,  8  Co. 
150  a. 

38.  Otherwise  by  a  release  of  all  suiU. 
Id.  ibid. 

39.  So,  a  release  of  all  actions  is  not  ef- 
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fectual  before  the  day  of  payment.    7\ike  y. 
Cheek,  Cro.  Eli«.  897. 

30.  Bat  by  a  releaie  of  co?enante,  the  co- 
yenant  if  discharged  before  the  breach  of  it 
Hoe  y.  Marshal,  5  Co.  70  b. 

31.  The  word  **  qaarreU*'  extends  to  ae- 
tiona  real  and  personal,  and  to  causes  of  ac- 
tion and  suits.    AUhainCi  case,  8  Co.  150. 

33.  A  release  of  suits  is  larger  and  more 
beneficial  than  a  release  of  quarrels  or  of  ac- 
tions ;  but  a  release  of  all  demands  is  the 
most  advantagooas   to    the  releasee.    Id. 

ibid. 

33.*  A  release  of  damages  in 
[  *1155  ]  dower  sustained  oceanone  deten- 
iionis  donU,  is  no  release  of  the 
mesne  profits  of  the  land,  for  they  are  two 
distinct  things.  Harvey  v.  Harvey,  T.  Raym. 
366. 

34.  Where  one  releases  his  right,  he  can- 
not pursue  his  action  or  remedy.    Salk.  422. 

35.  But  if  he  has  a  right  and  several  reme- 
dies, the  discharge  of  one  remedy  discharges 
not  the  other.    Salk.  422. 

36.  Release  by  the  lord  to  the  tenant  of  all 
services  and  customs,  iolvo  2ff.  rent ;  the  suit 
of  court  and  relief  are  discharged  from  the 
ancient  demesne,  but  the  rent  remains  parcel 
of  tlie  ancient  seignory.    Mo.  12. 

37.  Release  to  an  administrator  of  all  right 
to  the  personal  estate^  will  not  discharge  a 
bond  given  by  the  intestate.  1\tpham  v.  7W- 
iter,  2  Ld.  Raym.  786.    Salk.  575.  S.  C. 

^.  Release  of  goods  in  specie  shall  not  be 
extended  more  largely  than  to  the  thing  re- 
leased.    Morris  v.  Wilford,  T.  Jones,  104. 

39.  The  lord  grants  the  freehold  of  a  copy- 
hold to  J  S ;  a  copyholder  in  possession  re- 
leases to  the  grantee  all  his  right ;  the  copy- 
hold is  not  extinct.    Anon,  Cra  Eliz.  21. 

40.  A  release  by  the  king  to  his  debtor  of 
all  rights  and  titles  does  not  discharge  the 
land.    Hob.  46. 

41.  The  release  of  all  actions  real,  to  one 
having  but  a  reversion  expectant  on  a  free- 
bold,  does  not  extinguish  dower ;  but  if  the 
release  be  of  all  her  right,  the  dower  would 
be  extinct.    AUhom*s  case,  8  Co.  150  b. 

42.  Of  all  right  to  such  lands,  will  not  re- 
lease a  judgment  not  executed.   3  Salk.  298. 

43.  If  a  conusee  release  to  the  oognisor  all 
her  right  and  title  to  the  lands  of  the  oogni- 
sor,  and  afterwards  sue  out  execution,  he  may 
extend  the  lands  released,  ilfornt  v.  PhUpot, 
3  Mod.  108. 

44.  So,  if  a  debtee  release  to  the  debtor  all 
bis  right  and  title  which  he  has  to  his  lands, 
and  auerwards  get  a  judgment  against  the 
debtor,  he  may  extend  nis  moiety  of  the  same 
lands  by  elegit  Morris  v.  Philpot,  2  Mod. 
108. 

45.  If  a  reversioner  bargain  and  sell  the 
lands  leased,  and  then  release  his  interest  in 
the  reversion,  such  release  shall  be  intended 
to  the  use  of  the  releasee  and  his  heirs,  al- 
though DO  oonsideration  is  expressed  for  the 


release,  nor  any  express  uses  limited  theretn* 
Shortridge  v.  £amplugh,  7  Mod.  72. 

46.  By  a  rdease  of  tomm  statum  stctcm,  the 
fee-simple  will  pass.  Wilson  v.  Rolrinton,  1 
Mod.  101. 

47.  A  release  of  all  actions  and  demands 
does  Dot  release  a  promise  beibre  breach ;  se- 
eutf  of  a  release  of  all  promises.    Hob.  216. 

48.  Release  of  covenants  beibre  any  bro- 
ken, discharges  the  bond  for  performance.  3 
Leon.  69. 

49.  Where  there  are  mutual  promises,  a 
release  will  bar  an  action  before  performanoe. 
TTiorpe  v.  Thorpe,  12  Mod.  459. 

50.  A  release  of  all  demands  does  not  re- 
lease a  covenant  before  breach.  J^sncoek  v* 
Field,  Cro.  Jac  170.  300. 

51 .  A  defendant  condemned  in  debt  brooght 
error,  the  plaintiff  released  to  the  bail  and 
died ;  this  is  a  i^ood  release  to  bar  the  admin- 
istrator in  a  set. /a.  against  the  bail,  although 
the  record  be  removed.    Mo.  852. 

52.  A  release  of  actions  and  demands  to  a 
bail  is  no  discharge  of  the  recognizance  be* 
fore  judgment  and  default.  Hoe  v.  Mari/kal, 
Cra  Elix.  580. 

53.  A  release  that  the  relessee  shall  pay 
so  much  money  to  the  relessor  is  not  good  ; 
but  if  the  release  be  so  made,  that  If  the  re- 
lessee  shall  pay  so  much  at  such  a  day  to 
come,  then  he  releases,  &c.,  this  is  a  good 
release.    Lutw.  [243]. 

54.  A  personal  action  once  suspended  is 
gone  fi>r  ever.    W.  Jo.  345. 

55.  A  release  of  a  bond  to  perform  all  cove- 
nants  and  agreements  in  an  indenture  releases 
the  agreements  also,  but  is  no  discharge  of 
covenants  already  broken.    1  Dy.  56.  p7. 20, 

56.  In  debt  upon  a  bond  of  £200  for  pay- 
ment of  £104,  a  release  of  a  bond  of  £200  lor 
the  payment  of  £100,  is  not  good,  althoogk 
it  be  averred  there  is  no  other  bond  made  by 
the  defendant.    Chaee  v.  Oold,  Aleyn*  7L 

57.  If  a  release  except  one  bond,  ail  suits 
and  actions  touching  it  are  excepted ;  and  if 
a  release  be  pleaded  generally,  and  the  deed 
produced  have  an  exception,  the  plaintiff  may 
plead  non  est  factum*  Brook  v.  Wheeler,  Cro. 
Eliz.  726. 

58.*  It  cannot  be  construed  to 
be  the  intent  of  the  party  to  re-  [  '^IIM  ] 
lease  an  agreement  madtf  to  him- 
self, when  he  joins  another  in  the  same  re- 
lease, who  was  not  party  to  the  asrreement. 
Cartledge  v.  Mavodlin,  T.  Raym.  393. 

VII.  What  operates  as  a  ebleasb. 

1.  A  bond  given  to  a  woman,  with  oondi- 
tion  to  leave  her  a  sum  of  money,  is  not  re- 
leased by  intermarriage.  Cage  v.  Actom^  I 
Ld.  Raym.  515. 

2.  A  bar  by  judgment  is  a  release  in  law. 
Noy,  5. 

3.  If  one  covenant  not  to  sue  generally,  or 
not  to  take  advantage  of  a  deed,  it  amounts 
to  a  release,  and  may  be  pleaded ;  but  if  the 
covenant  be  not  to  sue  within  a  particular 
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lime,  it  n  no  release,  hot  e  covenant  only, 
j^yltjf  T.&riiiMib're,  1  Show.  47.  2  Saund. 
47  (.  3  Salk.  29a  Holt,  630.  AUffy,  Serwi. 
show,  Salk.  573. 

4.  fiat  though  the  covenant  be  not  to  sue 
eolj  fyr  a  pariicalar  time,  it  may  be  pleaded 
if  in  the  same  deed.    Semb,  2  Saund.  47  t, 

5.  If  covenantee  covenant  to  save  covenant- 
or harmless,  it  is  a  defeasance  of  the  cove* 
nant.    Loey  v.  KynuUn^  12  Mod.  415. 

6.  Indenture  made  by  A  and  B  to  save  C 
hamUeas,  is  not  a  defeasance  of  a  covenant 
wherein  A  is  bound  Id  pay  C  a  sum  of  money. 
Uey  V.  jTyfuiston,  12  Mod.  548. 

7.  If  A  and  B  be  jointly  and  severally 
boond  to  C»  and  covenant  not  to  sue  A,  it  is 
not  a  release  or  defeasance.  Laey  v.  KynaS' 
IsR,  12  Mod.  551, 552.  Salk.  575.  2  Saund. 
47/. 

&  Where  it  may  be  collected  that  the  deed 
intends  mutual  rsmedies,  it  shall  not  be  con- 
strued a  defeasance.    12  Mod.  550. 

9.  One  deed  not  to  be  construed  as  a  de- 
ftasinee  of  mnother  without  necessity.  Clay- 
ISB  Y.Kymutan^  2  Salk.  574  12  Mod.  221. 
&C. 

10.  A  letter  of  license  not  to  sue  under 
pain  of  forfeiting  the  debt,  is  no  release.  Ca- 
riml  V.  BdwardB^  1  Show.  331. 

11.  It  is 'but  a  defeasance,  and  such  an  one 
there  may  be  by  another  deed.  S.C.  IShow. 
334 

12.  If  thers  be  three  jomt-tenants  for  life, 
and  one  of  them  by  his  deed  grants  all  his 
rights  to  the  lands  in  jointare  to  another  of 
ths  ^int- tenants,  it  will  amount  to  a  release 
of  his  right  to  the  grantee,  and  will  pass  to 
him  the  property  of  the  grantor.  ChuUr  v. 
IfiOsn,  2  Saund.  96,  97.  2  Kek  641.  1  Vent. 
7&  T.  Raym.  187.  1  Sid.  452.  S.  C.  14  Vin. 
47&   18  Yin.  313.    Co.  Litt  301  b.  302  a. 

VUL  When  a  nBLKAsi  is  yoio,  or  mat  bi 

SIT  A8IDK. 

1.  A  mortgagor  articles  with  a  stranger 
fir  the  lale  of  the  lands  mortgaged,  and  re- 
ceives X50  of  the  money ;  then,  pending  a  bill 
against  himself  and  the  mortgagee  for  a  dis- 
oovery  and  performance,  k.e^  releases  to  the 
Boortgagee  all  his  right  and  equity  of  redemfi- 
tion;  the  release  is  void  as  to  tlie  purchaser. 
HiU  V.  Wondey,  Hard.  320. 

S.  Tenant  for  life,  remainder  to  his  son 
and  heir-apparent  in  tail,  by  covin  between 
himself  and  A  and  B,  made  a  lease  for  years 
to  A,  who  made  a  feoffment  to  B  in  ne,  to 
whom  the  tenant  for  lifo  released  with  war- 
ranty; this  shall  not  bar  the  son.  jRlsAsr- 
heri'9  case,  5  Ca  79  b. 

3.  If  an  heir  release  to  the  disseisor,  and 
aflerwards  his  ancestor  dies,  it  does  not  bind 
the  heir.    2  Leon.  47.  56, 57. 

4.  A  general  release  was  set  aside  as  to  a 
hood,  it  appearing  that  it  was  not  inisnded 
to  release  it.    JHerriek  v.  Heresy,  Neb.  49. 

5.  General  releases  given  in  pursuance  of 


an  award  obtained  by  fiuud,  were  ordered  to 
be  cancelled.    Norgate  v.  Pouden^  Nels.  6. 

IX.  ReXJLTITK  to  the  PLEADINO  07  A  RELEASE. 

1.  Where  a  deed  operates  as  a  release,  it 
ought  to  be  so  pleaded.    Lutw.  [101. 243]. 

2.  A  release  from  one  trustee  after  action 
brought,  may  be  pleaded  in  bar.  Baylty  v. 
JUoyS,  7  Mod.  250. 

3.  Where  a  proviso  goes  by  way  of  defbas- 
ance  of  a  covenant,  it  must  be  pleaded  on  the 
other  lide.    ClatfiJon  v.  JTynoston,  Salk.  574. 

4*.  But  otherwise  where  it  is  by 
way  of  explanation  or  restriction  [*1'1157] 
of  the  covenant    Id.  ibid. 

5.  If  a  release  be  made  to  one  of  leveral 
obligors,  the  rest  may  plead  it.    2  Saund.  47.  U 

6.  Upon  a  special  verdict  in  ejectment,  a 
day  being  given  for  the  argument,  before 
which  the  defendant  procures  a  release  of  all 
ejectments,  the  defendant  may  at  the  day  of 
argument  plead  the  release  after  the  last  con- 
tinuanoe.  2  Ro.  467.  Sed  vide  Hob.  162. 
contra, 

7.  A  release  before  acquittal,  though  after 
indictment,  is  no  plea  in  a  conspiracy, 
Sjptakt  V.  Richards,  Hob.  207. 

8.  Release  of  the  lessor  to  the  lessee  after 
assignment  of  the  reversion,  is  no  bar  to  the 
assisnee  in  an  action  for  rent  Harper  v. 
Bird,  T.  Jones,  102. 

2.  A  release  of  actions  real  is  no  plea  tor 
the  disseisor  in  an  assise  brought  against  him 
and  the  tenant ;  eecue  where  the  disseisor  is 
also  tenant  CoU  v.  Biekop  of  Covenirj^ 
Hob.  163. 

10.  A  release  of  demandant  made  after 
the  vouchee  entered  into  warranty,  cannot 
be  pleaded  by  the  tenant.    Jenk.  100. 

1 1.  A  release  in  trespass  is  not  good  with- 
out showing  it  was  before  the  trespass.  J. 
Bridg.  46. 

12.  The  plea  must  show  it  to  have  been  by 
matter  as  high  as  the  instrument  to  be  de- 
foated.    2  Saund.  47  s. 

IS.  Pleading  that  one  released  rever9umem 
euam,  is  as  good  as  if  it  had  been  pleaded 
that  he  released  all  his  right  in  the  reversion. 
Lutw.  [125J. 

RELIEF. 

1.  Relief  is  not  due  upon  a  fee-farm.    Mo 
168. 

2.  The  heir  of  one  co-parcener  is  not 
liable  to  pay  it,  because  it  is  an  entire  thing. 
3  Leon.  13. 

3.  Executors  can  bring  debt  for  a  relief, 
but  not  the  party  himself;  his  remedy  is  by 
distress.    2  Ro.  370. 

4.  Relief  on  the  death  of  everjr  tenant  in 
socage  need  not  be  mentioned  m  pleading 
the  tenure.     Freemane  v.  Booth,  3  Lev.  145. 

5.  I>ebt  lies  for  it  against  the  heir's  exe- 
cutor, for  the  heir  could  not  wage  his  law. 
Cro.  Elis.  883. 

6.  Acceptance  of  rent  is  no  bar.  Cro.  Elix. 
885. 
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I.  RasrEonNQ  rimaimdbrs  in  qeneral. 

I.  A  renudoder  is  a  fbture  interest.  Orl. 
Bridg.  4, 5. 

9.  The  law  ezpoands  a  remainder  and  re- 
version  as  one  and  the  same  thing  in  eommon 
acceptation,  though  not  in  pleading,  yet  in 
Unes  and  grants.    Orl.  Bridg.  99. 

3.  Efery  remainder  ought  to  hate  an  es- 
tate precedent  to  support  it.    Plow.  35.  83. 

4.  It  is  a  principle  of  law,  that  a  remainder 
must  Testat  the  determination  of  the  particular 
estate,  or  sooner,  or  else  not  at  all.  T%orr^  ▼. 
FUetvDWtds  10  Mod.  368.  T^ofnpton  v.  Ltaeh^ 
3  Mod.  309.    2  Co.  5  a. 

5.  And  therefore,  before  a  late  act  of  par- 

liament, it  was  customary  to  vest 
[  'lifts  ]  the*  estate  in  trustees  for  the  pre. 

servation  of  contingent  remain- 
ders.   10  Mod.  363. 

6.  A  possibility  upon  which  a  remainder 
may  be  limited  must  be  a  common  possi- 
bility,  and'  potenHa  propmgiMt,  as  death, 
dying  without  issue,  coverture,  ^c.  Chalm- 
lijf  V.  Hanmer^  2  Ca  50  a. 

7.  A  remainder  cannot  depend  upon  an 
absdote  fee«simple.  Vaugh.  269.  367.  9 
And.  11, 12. 23. 136. 

8.  A  remainder  in  land  cannot  vest  as  a 
lemainder  when  the  land  is  become  in  pos- 
session after  the  particular  estate  ended. 
Plow.  155. 

9.  A  remainder  limited  upon  several  |^- 
tionlar  estates,  shall  be  construed  respective- 
ly.   1  Ld.  Raym.  495. 

10.  Every  remainder  by  feofiment  must 
pass  out  of  the  grantor  at  the  time  of  the 
livery.    2  Saund.  383. 

II.  Remainder  of  a  term,  aiier  an  estate 
fer  life  therein,  is  bat  a  possibility.  3  Lev. 
365. 

13.  A  remainder  must  depend  upon  some 
particular  estate,  and  be  created  at  the  same 
tiine  with  the  particular  estate.    Vaugh.  269. 

13.  The  election  of  tenant  Ibr  life  will 
hind  the  remainder-man ;  but  if  he  do  not 
elect,  the  remainder-mail  can.    Mo.  103. 


14  A  fivfeiture  by  copyholder  lor  life  does 
not  forfeit  the  remainder.    Yelv.  1. 

15.  He  in  remainder  will  not  be  prejudiced 
by  another's  waiver  of  the  particuJar  estate. 
Jenk.  334. 

16.  A  remainder  for  years  has  not  that 
dependancy  upon  the  precedent  particular 
estate  as  a  remainder  of  freehold  has.  OrL 
Bridg.  370. 

U.  What  »  a  good  umitation  or  a  remain- 
der. 

1.  A  man  leases  for  life,  and  grants  farther, 
that  after  his  death  the  land  shall  return  to  a 
stranger;  this  is  a  good  remainder.  1  Ro. 
319. 

2.  Remainder  to  the  use  of  such  issne  as 
he  shall  beget  on  M,  and  reputed  hie  issue, 
though  unkwfully  beeotten,  is  void  to  his 
bastard ;  but  a  remainder  to  his  reputed  son 
in  esse  is  good.    Cro.  Elii.  509. 

3.  A  remainder  may  be  Ihnited  by  will  to 
the  heirs  male  of  a  body  of  a  person  who  is 
living.    Fort.  20.  31. 

4.  Remainder  for  years  in  nee  is  limited 
to  the  executor  ;  the  party  is  attainted,  and 
makes  no  executor ;  still  the  future  remain- 
der over  is  good.    Mo.  100. 

5.  Remainder  upon  a  use  limited  to  a 
man's  own  right  heirs  is  j^ood ;  not  upon  an 
estate  executed  in  possession.    Mo.  718. 

6.  A  remainder  is  good  although  the  par* 
ticular  estate  is  determined.    Yelv.  1. 

7.  Lease  to  A  for  lifb,  remainder  to  the 
right  heirs  of  B,  is  good,  if  B  dies  before  A, 
otherwise  not.    Holt,  623.  Skm.  353. 

8.  Remainder  for  years  expectant  on  a 
lease  for  life  is  good.    Jenk.  348. 

9.  Remainder  devised  to  a  oorporation  be- 
gun  before  a  head  chosen  is  good.    Hob.  33. 

10.  Remainder  of  a  rent  newly  created  is 
good.    1  Lev.  144.    Salk.  577. 

11.  If  a  man  by  deed  ffrant  a  rent  to  A, 
and  the  heirs  of  his  bodj^,  mth  remainder  to 
B  and  his  heirs,  this  is  a  good  remaiiider. 
Holt,  C.  J.  6  Mod.  113. 

12.  Limitation  on  a  condition  precedent  of 
a  contingent  remainder  u  good.  Hatrdm€k 
V.  OambaU,  11  Mod.  119. 

13.  A  remainder  in  fee,  limited  upon  an 
estate  for  years,  is  good.    Pbw.  83. 

14.  Copyholder  in  remainder  surrenders  to 
the  copyholder  for  life,  for  his  lifo,  remain- 
der over ;  this  remainder  is  good.    1  Sid.  360. 

15.  Remainder  for  the  life  of  the  tenant  is 
good,  because  he  may  oommit  a  forfeitare. 
1  Saund.  151.  n.  (2). 

16.  Where  lands  are  limited  to  R  Dfor  nine- 
tj^ouine  years,  if  he  so  long  lives,  and  after 
his  death,  or  other  sooner  determtnaiioii  of 
his  estate,  to  trustees  for  his  lifo,  to  support 
oontiDgent  remainders,  and  after  the  end  or 
other  sooner  determination  of  the  said  term, 
remainder  to  the  first  son  of  R  D  in  tail,  with 
remainders  over,  the  limitation  to  the  truetees 
is  a  good  and  veated  remainder,  and  oonse- 
qnently  a  fine  and  recovery  by  R  D  mad  hia 
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first  na  m  not  nifBoient  to  deftat  the  re- 
mainden  over.    Aiidr.  135b  137. 

17.  A  remainder  to  oomineDce  afler  an 
estate  tail  is  good,  though  only  for  years.    1 

Sid.  102. 
(*  11119  ]  18.*  Conusee  renders  to  another 
in  tail  reserving  rent ;  remainder 
to  another  and  his  heirs ;  this  is  a  good  re* 
mainder,  and  passes  the  rent.    2  And.  131. 

19.  Lease  for  lifo,  and  tliat  afler  the  death 
of  lessee  the  land  shall  return  or  descend  to  a 
■trmnger ;  this  is  a  good  remainder.  Plow.  39. 
170.  542. 

20.  Lease  for  forty  years,  and  agreement 
by  indenture,  that  at  the  eniiration  of  the 
leaaa,  tiw  son  of  Uie  lessee  shall  have  it  for 
lifo;  this  is  a  good  remainder,  if  the  lease  and 
lifery  be  delivered  and  ezeoatsd  at  one  time. 
Ho.  14. 

21.  A  lease  for  life,  remainder  to  the  right 
heirs  of  J  S,  is  good;  otherwise,  if  at  the 
time  of  the  Uinitation  there  is  no  snch  person 
as  J  S,  though  he  be  afterwards  born  and 
die :  so,  a  renoainder  limited  by  a  general  de- 
seription,  as  to  the  right  heirs  of  J  S,  who  is 
afire,  or  the  eldest  son  of  B,  is  good ;  mciis, 
if  limited  by  a  particular  name  to  a  person 
not  iu  esse.     CkaimUtfa  case,  2  Co.  50  a. 

22.  Settvtti  jtuero  is  a  good  name  of  par- 
chase  by  way  of  remainder,  although  not  in 
emt  St  the  time  of  the  remainder  limited ;  and 
may  be  taken  for  either  male  or  female.  Mo. 
104. 

23.  Remainder  to  the  *^  iaaae**  would  be  a 
word  of  purchase,  even  in  a  deed.    Fort  136. 

24  Vae  to  himself  for  life,  remainder  to  his 
executors  for  years,  remainder  in  tail  over ; 
he  makes  no  executor ;  still  the  remainder  in 
tailumd.    Ma  100. 

25.  Feoffinent  to  J  S  e£  pritnogenito  filio 
me ;  if  the  son  be  born  after  the  feoffment,  he 
■haU  take  by  remainder.    2  Leon.  15. 

26.  Land  given  to  J  S  for  eighty-one  years, 
with  remainder  over  to  B  for  thirty ^me  vears, 
the  remainder  depends  on  the  term  of  eighty- 
one  years.  Hemmingt  v.  BraboBon,  Orl.  Sridg. 
o. 

27.  Not  so,  if  the  second  term  be  created 
by  another  deed  after  the  term  for  ei, 
one  years.  Hemminga  v.  Braboion,  OrL 

28.  Remainder  limited  upon  a  use,  afler 
several  other  limitation,  thou  j[h  none  of  the 
other  limitations  take  effi^ct,  is  nevertheless 
good.    Mo.  486.  494. 

28.  Use  for  life  to  lord  P,  limited  upon  a 
covenant  to  stand  seised,  remainder  for  twen- 
ty.fbur  years  to  E  and  F,  upon  void  oousi- 
deralions,  remainder  to  W  P,  son  of  lord  P, 
by  name;  the  lord  dies,  the  remainder  to 
W  P  becomes  good  instanUr,    Mo.  195. 

90.  A  copyholder  snrtenders  to  the  use  of 
faiiDself  for  life,  remainder  to  the  use  of  A 
and  B  his  wife,  for  the  term  of  their  Uves, 
and  of  the  heirs  and  assigns  of  A  and  B, 
md  in  defeolt  of  such  issue,  ^.  A  and  B 


Jkrhty- 
Bridg. 


take  a  remainder  of  the  fee.     2  Ld.  Raym. 
1144. 

31.  Covenant  to  stand  seised  in  consideration 
an  of  intended  marriage,  to  the  use  ofT  and  A, 
his  intended  wife,  for  their  lives,  without  im- 
peachment of  waste ;  and  afler  their  decease  to 
the  use  of  the  first  issue  male,  and  to  the  heirs 
male  of  such  issue  lawfully  begotten,  and  so 
over  to  the  second,  third.  Sic  issue  male,  re- 
mainder to  the  use  of  the  heirs  male  of  T  and 
A,  and  for  want  of  such  issue  to  the  use  of  B, 
and  the  heirs  male  of  his  body,  remainder  to 
the  heirs  of  the  body  of  T  and  A :  the  mar- 
riage took  place ;  T  died,  leaving  issue  by  A 
S,  who  aflerwards  died :  held,  T  and  A  were 
seised  of  an  estate  tail,  executed  ntb  modo,  etc. 
until  the  birth  of  issue  male ;  and  then  by 
operation  of  law  the  estates  are  divided;  vu. 
T  and  A  become  tenant  for  their  lives,  the 
remainder  to  the  issue  male  in  tail,  the  re- 
mainder to  the  heirs  male  of  T  and  A,  dec. 
Bowie$^9  case,  11  Co.  7  a. 

32.  An  estate  limited  bv  the  habendum  to 
one,  not  party  to  the  deed,  cannot  be  good, 
unless  by  way  of  remainder.    Hob.  313. 

33.  Two  terms  being  granted  by  the  same 
deed,  and  no  intervenient  estate  between 
them,  it  is  in  law  one  estate ;  or,  at  least, 
the  latter  is  an  immediate  remainder.  Orl. 
Bridg.  9. 

34.  Devise  tn  R  D  for  life,  and  afler  his 
decease  to  the  heirs  male  of  the  body  of  R  D 
now  living,  who  had  then  a  son ;  adjudged 
that  he  had  a  present  remainder  in  tail  vested 
in  him  as  a  purchaser ;  and  that  the  words 
**now  living**  were  a  sufficient  description  of 
his  person.    Carth.  155. 

35.  Land  granted  to  A  for  life,  remainder 
to  B  for  the  fife  of  A,  is  not  only  a  possibility 
of  an  estate  to  B,  but  B  has  a  pre- 

sent  remainder,  which  he  may*  [  *1160  ] 
grant  over  during  the  life  of  A. 
OrL  Bridg.  379. 

III.  Whxn  a  rbmaindkr  is  not  wbll  limited. 

1.  If  a  term  be  devised  to  A  for  life,  with 
remamder  to  B  for  life,  and  if  B  die  without 
issue  upon  his  body  begotten,  then  to  C,  the 
limitation  over  to  C  is  too  remote  to  tak^  ef^ 
feet.    Love  v.  Wjfndham^  I  Mod.  51. 

2.  There  cannot  be  a  remainder,  unless  a 
particular  estate  is  created  at  the  same  time, 
upon  which  it  is  expectant  Right  v.  Jhrn^ 
mond.  Com.  232. 

3.  Limitation  of  a  term,  afler  a  particular 
dying  seised  without  issue,  is  good  by  way 
of  executory  devise,  though  void  as  a  re- 
mainder. Mortimer  y.  Morttmefy  W.  Kely.  26. 

4  Lease  for  years,  if  the  lease  so  long  live, 
and  if  he  die  within  the  term,  the  remainder 
to  J  S,  the  remainder  is  void.  Green  v.  Ed^ 
tDarda,  1  Leon.  218.    3  Leon.  154. 

5.  A  levies  a  fine  to  himself  and  wife  for 
life,  remainder  to  his  own  right  heirs,  with 
grant  and  render  to  him  abne  for  life,  re- 
mainder to  B  for  life,  remainder  to  A*s  right 
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heira ;  the  render  by  the  wife  shall  not  defeat 
her  life  intereat,  and  the  remainder  to  his  own 
rif^ht  heirs  is  Toid,  the  ancient  reverston  be- 
in^inhim.    2  Dy.  237.  pi.  31. 

6.  A  remainder  to  a  corporation,  not  in 
being  at  the  time  of  the  limitation,  is  void, 
though  it  be  created  during  the  particular 
entate.  Cholmley*8  case,  2  Co.  50  a.  Hob.  33. 

7.  So,  a  remainder  devised  to  a  common 
person  not  in  eMe,  is  void,  although  afler- 
wards  he  comes  in  este.    Hob.  33. 

8.  Remainder  to  commence  upon  the  alien- 
ation of  the  particular  tenant  is  void.  Ma 
773. 

9.  A  remainder  cannot  be  limited  upon 
dower.    Plow.  25. 

10.  A  remainder  of  a  term  of  years  cannot 
be  limited  over  afler  an  estate  tail.  1  Dy.  7. 
pi.  83.    3  Dy.  253.  pL  102. 

11.  A  devise  to  one  and  his  heirs,  and  if  he 
die  without  heirs,  remainder  over  in  fee  to 
another,  the  remainder  is  void.    2  Ra  216. 

124  Where  a  tenant  in  tail  covenants  to 
stand  seised  to  the  use  of  himself  for  life,  re- 
mainder to  another,  the  remainder  is  void. 
Mdekea  ▼.  Clerk,  Com.  121. 

13.  If  tenant  for  life  grants  the  lands  to  A 
for  life,  remainder  to  B  for  the  life  of  tenant 
for  life,  the  remainder  is  void.  OrL  Bridg. 
376. 

14.  Where  a  gift  in  tail  is  made  upon  con- 
dition, that  if  the  donee  aliens  it  shall  remain 
over,  this  is  not  a  good  remainder.  Plow.  35. 

15.  One  seised  of  lands  in  fee,  by  inden- 
ture between  her  of  the  one  part  and  P  of  the 
other  part,  demised  the  same  to  P,  to  have 
and  to  hold  to  him  for  forty  years,  if  she  lived 
80  long,  in  trust  that  she  might  receive  the 
profits  during  her  life ;  and  af&r  her  decease, 
then  the  one  moiety  thereof  to  be  and  remain 
unto  M  C,  and  the  other  moiety  to  J  B,  and 
their  executors,  dtc.,  for  the  term  of  1000 
years ;  the  remainder  limited  to  M  C  and  J  B 
IS  void.    T.  Raym.  150, 151. 

16.  But  if  such  remainder  be  of  a  freehold, 
as  an  estate  for  life,  the  remainder  to  the 
right  heirs  of  J  S  is  ^rood.    Id.  ibid. 

17.  Jf  land  is  devised  to  A  and  his  heirs, 
as  long  as  B  has  heirs  of  his  body,  the  re- 
mainder over,  this  is  good  in  a  devise,  not  as 
a  remainder,  but  as  an  executory  devise. 
Vaugh.  270. 

i&  Remainder  ought  to  vest,  or  to  have  a 
possibility  of  vesting,  during  the  particular 
estate;  and  for  this  reason,  an  estate  limited 
to  A  for  life,  remainder  to  his  right  heir, 
seems  to  be  void.  Semb,  2  And.  13.  37. 104. 
CretwokTs  case,  1  And.  3.    lb.  289. 

19.  A  remainder  is  void  which  cannot  take 
efl^ct  in  possession  at  the  time  appointed. 
Yelv.  149. 

20.  A  remainder  limited  by  will  upon  a 
fee  determinable  on  failure  of  paying  rent  to 
a  stranger,  toho  shottld  then  have  it,  is  void  as 
to  the  stranger,  but  the  heir  may  enter  for 
condition  broken.    1  Dy.  33.  pi.  12. 


21.  An  estate  fbr  life  cannot  support  a  re- 
mainder which  was  not  created  with  it.  T. 
Jones,  124. 

22.  A  remainder  cannot  be  limited  on  a 
fee.    W.Kely.l77. 

23.  Lease  for  nine  years,  determinable 
upon  death  of  the  lessee,  and  if  he  die  within 
the  term,  the  remainder  of  the 
term  to  his  wife,  this  is  a  void  re-  [  *I161  ] 
mainder.    1  Leon.  218. 

24.  The  render  of  a  fine  was  to  the  conu- 
sor for  eighty  years,  if  he  should  eo  long 
live,  and  af\er  his  decea^se  to  the  first  son  of 
his  body,  none  being  born,  remainder  to  his 
brother:  all  the  remainders  are  void,  be- 
cause there  is  no  particular  freehold  to  sup- 
port them.    Mo.  488. 

25.  Lease  for  eighty  years,  if  a  woman  so 
long  live,  and  if  she  die,  that  the  land  shall 
remain  to  her  son  for  the  residue  of  the  term; 
the  remainder  is  void.    Mo.  297. 

26.  Tenant  in  tail,  remainder  in  tail ;  the 
remainder-man  grants  the  land  to  a  stranger 
for  the  life  of  tenant  in  tail,  and  all  bis  es- 
tate, with  remainder  to  the  queen,  by  deed 
enrolled ;  the  remainder  is  void.    Mo.  344. 

27.  A,  tenant  for  life,  remunder  in  tail  to 
B,  remainder  in  tail  to  C;  C  bargains  and 
sells,  &c.  for  the  life  of  B,  remainder  to  the 
king  in  fee ;  this  remainder  is  void.  Lntw. 
[337]. 

28.  A  remainder  to  the  woman  a  man 
should  marry,  and  who  should  survive  him, 
is  not  good ;  and  if  good,  still  it  should  be 
destroyed  before  marriage  by  a  feoffment  bj 
the  particular  tenant,  or  by  a  fine  by  hus- 
band and  wife  afler  marriage.  Mo.  554. 634. 

29.  If  a  grant  be  made  of  a  term  of  years 
to  A  for  life,  with  remainder  to  A  uid  B  his 
wife  for  life,  remainder  to  the  first  son  of 
their  two  bodies,  and  so  on  to  their  other 
sons  successively,  and  if  they  should  have 
no  sons,  then  with  remainder  over  to  their 
daughters,  the  remainder  is  void,  although 
A  and  B  never  have  a  son,  but  a  daughter 
only ;  for  such  a  remote  contingency  tends 
to  create  a  perpetuity.  Burgit  v.  Burgit,  1 
Mod.  115. 

30.  If  a  devise  be  made  of  land  lo  A,  the 
eldest  son  of  the  testator,  for  fifly  years,  if 
he  should  so  long  live,  to  commence  after 
the  death  of  the  testator,  with  remainder  to 
the  heirs  male  of  the  body  of  the  said  A,  and 
for  want  of  such  issue  with  remainder  over, 
the  remainder  to  A  is  void,  for  it  is  a  con- 
tingent remainder,  and  has  only  an  estate 
for  years  to  support  it  Owdriek  v.  ComiJk^ 
II  Mod.  256. 

31.  Lease  to  three,  habendum  0$  daring 
their  lives,  alteri  pott  alterum,  is  not  &  re- 
mainder, but  a  joint  lease.    Mo.  636. 

32.  Devise  of  a  term  to  A  for  life,  remain. 
der  over ;  the  bequest  is  absolute,  and  A  naay 
dispose  of  the  whole.  1  Dy.  74.  pi.  18.  140. 
pi.  41. 277.  pi.  59. 

33.  A  enfeoffs  to  the  uso  of  himself  and 
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hii  wifo  for  life,  and  to  the  hein  of  their 
two  bodiee  be^tten,  remainder  to  himself 
in  fee,  and  has  iseoo ;  the  issue  shall  take 
the  estate  as  a  reversion,  and  not  by  way  of 
a  remainder.     2  Dy.  133.  pi.  6. 

34.  A,  tenant  in  tail,  remainder  to  B  in 
tail,  by  indenture  enrolled,  in  consideration 
of  a  sum  of  money,  bargains  and  sells  the 
lands  and  all  his  estate,  right,  title,  &c.  to 
C,  during  the  life  of  A,  remainder  to  the 
queen,  her  heirs  and  successors,  upon  con- 
dition A  soffere  a  recovery ;  the  condition  is 
performed;  afterwards  the  queen  by  letters 
patent,  reciting  that  the  said  grant  and  re- 
mainder to  her  were  by  fraud  and  covin, 
proitf  miAu  so/tf  liquet,  grants  her  remainder 
to  A  in  fee :  held,  that  the  remainder  limited 
to  the  queen  was  void.  Chotndey^B  case,  2 
Co.  50  a. 

35.  On  a  ^rant  by  tenant  in  tail  **  of  all 
his  estate,*'  nothing  remains  in  him.  Chxim" 
irjr*s  case,  2  Co.  50  a. 

36.  Lease  for  life,  and  if  lessee  die  within 
sixty  years,  that  executors  shall  have  it  for 
term  of  sixty  yean,  is  no  lease  in  remainder. 
1  Aod.  19. 

37.  If  an  estate  be  limited  to  A  for  life, 
and  from  and  after  the  determination  of  his 
sstate,  to  trustees  for  the  life  of  A,  the  re- 
mainder limited  to  the  trustees  cannot  take 
effect  upon  the  natural  death  of  A,  nor 
otherwise  than  by  surrender  or  forfeiture  of 
his  estate.  Dormer  v.  Parkhowt,  7  Mod. 
372. 

IV.  Wheh  a  remainder  vests  or  commences. 

1.  Rent  from  caUer  vit  with  remainder; 
the  grantee  dies,  living  etitui  que  vie;  the 
remainder  will  commence.    Mo.  664. 

2.  A  remainder  cannot  vest  in  the  right 
heirs  of  one  in  the  feoffer^s  life,  unless  it 
begin  first  in  the  feoffor.     1  Leon.  101, 102. 

3.  If  A  be  copyholder  for  life,  with  re- 

mainder to  B  for  life,  **  to  com- 
[  *11<KI  ]  mence  from*  and  aflor  the  death 

of  A,  or  other  sooner  determi- 
nation of  hb  estate,"  and  A  is  attainted  of 
high  (reason,  the  copyhold  is  forfeited  to  the 
Imd,  and  he  in  remainder  may  enter  with- 
out any  presentment,  although  the  offender 
be  pardoned.    2  Show.  150. 

V.  How  OEVESTXD  OR  DESTROYED. 

1.  Devise  to  the  father  for  life,  remainder 
to  his  next  heir  male  in  tail ;  the  father  made 
a  feoffment  in  fee  with  warranty  ;  tliis  de- 
stroyed the  remainder,  because  it  could  not 
vest  eo  instanti  the  particular  estate  deter- 
mined.    Woodcock  V.  Woodcock,  4  Mod.  284. 

2:  A  use  limited  to  the  husband  for  life, 
rwmunder  to  the  wife  for  life,  remainder  to 
all  the  ioBue  female  of  their  bodies,  and  to 
tiie  heirs  male  of  the  bodies  of  such  issue 
femaie;  they  have  issue  a  daughter;  the  re- 
mainder ie  attached  in  her,  but  may  be  de« 
vested  by  the  birth  of  another  daughter 
aAerwards,  t.  e.  for  a  moiety.    Comb.  467. 


3.  A  renminder  may  be  devested  out  of 
the  king  without  office  ormons/ransdedrot^, 
by  performing  a  condition.    Cro.  Eliz.  641. 

VI.    Of  ooNTmoENT  remainders. 

1.  A  feoffment  to  the  use  of  six  sons,  and 
afterwards  of  the  right  heir  male  of  the  feof- 
fer ;  after  the  six  sons  are  born,  it  is  not  a 
tail  in  the  feoffor,  but  a  contingent  remain- 
der.    Waker  v.  Snowe,  Palm.  359. 

2.  Where  a  contingent  is  limited  by  devise 
to  dopend  upon  an  estate  of  freehold,  capa- 
ble of  supporting  it,  it  shall  never  be  con- 
strued to  be  an  executory  devise,  but  a 
contingent  remainder.  2  Saund.  388.  lb. 
n.  (9). 

3.  A,  tenant  for  life  of  B,  remainder  to 
the  right  heirs  of  B ;  afterwards  A  granted 
his  estate  to  B,  so  that  he  had  the  particular 
estate  of  the  frank  tenement  for  his  life,  re- 
mainder to  his  right  heirs ;  yet  the  remain- 
der continued  a  contingent  remainder.  Skin. 
408. 

4.  If  an  estate  be  made  to  the  wife  for 
life,  without  impeachment  of  waste,  remain- 
der to  the  heirs  of  the  bodies  of  the  husband 
and  wife,  the  remainder  is  not  executed,  but 
continues  in  contingency.  Lane  v.  Pannett^ 
1  Ro.  317. 

5.  If  a  devise  be  to  A  and  other  children, 
and  if  any  of  the  children  die  within  age,  or 
not  married,  his  share  to  go  to  the  survivors; 
if  A  dies  before  marriage,  though  he  be  of 
fall  age,  his  part  goes  to  the  survivors.  2 
Vem.  388. 

6.  When  the  particular  estate,  upon  which 
a  remainder  depends,  may  determine  before 
the  remainder  takes  effect,  the  remainder  is 
contingent.    Boraston'B  case,  3  Co.  19  a. 

7.  So,  when  it  is  limited  to  take  effect 
upon  a  contingent  determination  of  the  pre- 
ceding estate.    Ibid. 

8.  Under  a  devise  to  A  for  life,  and  to  his 
right  and  next  heir,  A  takes  an  estate  for 
lite,  and  the  remainder  over  is  contingent, 
though  he  has  a  son  living  at  the  time  of 
the  devise;  and  if  A  enters  and  makes  a 
feoffment  in  fee,  the  remainder  is  destroyed. 
Baldwin  v.  Smith,  1  Co.  66  b. 

9.  A  remainder  limited  to  take  effect,  if 
and  when  former  limitations  cease,  is  no 
contingent,  but  vested.  Badge  v.  Floyd,  Com. 
62. 

10.  On  a  devise  ^  to  his  wife  for  life,  if 
she  do  not  marry,  and  if  she  do  marry,  then 
to  his  son  and  the  heirs  of  his  body,"  with 
remainder  over,  the  remainder  is  not  con- 
tingent, but  vested  in  the  son,  to  take  effect 
in  possession  upon  the  death  or  marriage  of 
his  mother.    2  Show.  153. 

11.  A  contingent  remainder  does  not  de- 
pend on  a  reversion  which  comes  after,  but 
on  the  particular  estate  which  preoedea  2 
Saund.  382. 

12.  A  contingent  remainder  cannot  de- 
pend upon  an  estate  for  years  or  in  fee,  but 
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it  may  opon  an  etUte  for  life  or  in  tail.    3 
Salk.299.    Comb.  254  312. 

13.  A  foture  right  of  entry  will  not  fap- 
port  a  conting^ent  remainder ;  there  maet  be 
a  particular  estate  in  being,  or  a  present 
right  of  entry.  TkompBon  v.  Leaeh^  Com. 
46.  Holt,  623.  1  Ld.Rayin.314316.  Zovdk 
▼.  Clare^  1  Mod.  92.  1  Co.  66  b.  2  Saond. 
382. 

14.  Every  remainder  is  to  veit  during  the 
particular  estate,  or  eo  inMianti  it  determines, 
and  a  right  of  entry  must  be  presently  opon 
the  happening  of  a  contingent  remainder. 
Salk.  228.  577.  2  Saund.  383  a.  387.  BaH- 
win  ▼.  Smithy  1  Co.  66  b. 

15.  A  right  of  action  will  not 
[  *11(I3  ]  rapporf^  a  contingent  remain- 
der.   1  Ld.    Raym.  316.    Salk. 
576. 

16.  Husband  and  wife  join  in  a  fine  of  the 
lands  of  the  wife  to  trustees,  Sec.  for  the  use 
of  the  heirs  of  the  husband  begotten  on  the 
body  of  his  wife,  remainder  to  the  right  heirs 
of  tne  husband ;  they  had  issue  a  son,  who 
died  without  issue,  then  the  wife  died,  and 
the  husband  survived :  held,  there  was  no 
particular  estate  to  support  the  remainder. 
Daois  V.  Speed,  4  Mod.  155, 156. 

17.  In  all  cases  where  the  particular 
estate  is  merged  in  the  reversion,  the  con- 
tingent, which  depended  on  the  particular 
estate,  is  good,  although  there  is  no  devest- 
ing of  any  estate.    2  Saund.  386. 

18.  Where  a  contingent  remainder  is 
limited,  no  estate  afterwards  limited  can 
vest.    3  Salk.  300. 

19.  A  lease  for  life  to  B,  remainder  for 
years  in  contingency,  remainder  over;  tenant 
for  life  dies  before  the  contingency  happens; 
the  remainder  over  shall  take.  Holt.  623, 
624,625. 

20.  Posthumous  sons,  with  regard  to  re- 
mainders,  since  stat  10  dt  11  Will.  3.,  are 
considered  as  bom.    2  Saund.  387. 

21.  Where  a  remainder  in  fee  is  devised 
in  contingency,  the  reversion  descends  on 
the  heir  in  the  meantime.  3  Saund.  381  a. 
382. 

22.  In  case  of  a  contingent  remainder, 
created  in  a  conveyance,  under  the  statute 
of  uses,  the  fee  is  in  the  grantor  or  his  heir 
until  the  contingency  happens.  2  Saund.  382. 

23.  A  contingent  remainder  is  destroyed 
by  descent  of  the  reversion.  F\nteaette  v. 
Abbott,  2  Lev.  202. 

24  By  the  conveyance  of  the  reversion  in 
fee  to  him  who  had  the  esUte  for  life  before 
the  birth.'  of  a  son,  the  particular  estate  is 
merged,  and  all  contingent  remainders  are 
thereby  dstroyed.  Thompeon  v.  Leaeh,  3 
Mod,  311. 

25.  The  destruction  of  the  particular 
estate  destroys  the  contingent  remainder 
depending  upon  it;  but  a  contingent  re- 
mainder is  not  dettrojred  by  the  descent  of 
the  reversion  on  the  estate  for  life,  where 


the  descent  is  immediataly  from  the  penon 
by  whose  will  the  particular  estath  and  re- 
mainder were  created.  BaUwim  ▼.  Smitk,  1 
Co.  66  b. 

26.  Where  the  particular  estate  is  deter- 
mined by  alienation,  there  the  contingent 
remainder  which  depended  thereon  is  des- 
troyed.   2  Saund.  383. 

27.  A  remainder  contingent  is  destroyed 
by  feoffment  and  warranty.  Cro.  EUz.  453. 
Holt,  623. 

2a  Or,  by  feoffment  and  fine.  Cro.  Eliz. 
630. 

29.  A  contingent  remainder  is  destroyed 
by  merger  on  surrender  of  the  parttcnlar 
estate,  as  much  as  by  a  feoffment.  Orl. 
Bridg.  395. 

30.  Where  an  interest  or  estate  is  to  be 
reduced  to  certainty  upon  a  contingency 
precedent,  if  either  party  diea  before  the 
contingency  happens,  the  lease  or  grant  is 
void;  but  on  a  covenant  or  agreement,  which 
is  perfect  and  certain,  though  to  take  effect 
upon  a  future  matter  precedent,  the  interest 
or  estate  is  bound  immediately.  Cheding" 
UnCs  case,  1  Co.  153  a. 

31.  Tenant  for  life,  remainder  in  tail  upon 
contingency,  remainder  over  in  tail  m  esse, 
if  tenant  for  life  and  he  in  remainder  in  tail 
in  et$e  levy  a  fine  of  their  estates,  it  is  no 
discontinuance  or  devesting  of  any  estate, 
yet  the  mesne  contingent  remainder  is  des- 
troyed thereby.  Purefojf  v.  Roger9, 2  Saund. 
386. 

32.  Feme  covert  tenant  for  life,  remainder 
in  fee  to  the  son  which  she  shall  have,  and 
he  in  reversion,  before  the  birth  of  the  son, 
bargain  and  sell  the  land,  and  levy  a  fine 
thereof  to  baron  and  feme,  the  particular 
estate  of  the  feme  is  merged  in  the  reversion, 
and  the  contingent  remainder  destroyed.  3 
Saund.  386, 387, 388 

33.  Sir  R.  Chudleigh  conveyed  his  manor 
of  H  to  trustees  and  their  heirs,  to  the  uee  of 
himself  and  his  heirs  on  the  body  of  Mary, 
the  wife  of  J  C,  lawfully  begotten ;  in  de- 
fault of  such  issue,  to  the  use  of  him  and  hie 
heirs,  on  the  body  of  Elizabeth,  the  wile  of 
RB, lawfully  begotten;  and  in  default  of 
such  issue,  to  the  use  and  performance  of 
his  last  will,  for  ten  years  immediately  alter 
his  death,  and  after  the  term  ended  to  the 
use  of  the  feofibrs  and  their  heirs,  during  the 
life  of  C  his  eldest  son,  remainder  to  the  one 
of  the  sons  of  C  successively  in  tail,  remain- 
der over:  C  not  having  issue,  the  feoffee* 
enfeoffed  him  of  the  lands  to  the  use  of  him 
and  his  heirs,  having  notice  of  the  use  ;  and 
afterwards  C  bad  issue  J  ;*  and 

by  bargain  and  sale  conveyed  [  *I164  ] 
the  manor  to  Sir  J  C  in  fee,  but  be- 
fore the  enrolment  enfeoffed  him  in  fee  with  a 
general  warranty ;  Sir  J.  C  enfeoffed  P  C  in 
fee,  who  ganted  the  loeut  in  mti>,  being' 
customary  land,  by  cbpy,  to  the  defendant ; 
upon  whom  the  son  of  Christopher  entered  ; 


REMAINDER. 


1164 


held  tfati  tb«  d«0traetioD  of  the  continirent 
flfiate  by  fooffment,  before  the  contingent 
remaiDder  came  tn  este,  destroyed  the  con- 
tingent remainder ;  for  contingent  remain* 
den,  limited  by  way  of  ase,  aa  well  as  in 
conveyances  at  common  law,  must  vest  at 
or  before  the  determination  of  the  preceding 
ssUte.     ChudleigkU  ease,  1  Co.  130  a. 

34.  A  release  by  one  joint-tenant  for  life 
to  another  does  not  destroy  a  contingent 
remainder  depending  upon  it.  T.  Raym.  413. 

35.  A  contingent  remainder  is  not  des- 
troyed by  the  acceptance  of  a  fine.  2 
Saond.  386. 

36.  A  contingent  remainder  or  use  to  a 
wife  that  shall  be  at  his  death,  is  good,  and 
not  destroyed  by  her  joining  in  a  fine,  be- 
came ancertain.  WeUM  v.  Ftnton^  Cro.  Elix. 
827. 

37.  Sarronder  of  tenant  for  life,  being  nofi 
cosi/Kic,  to  a  remainder-man,  is  void,  and  can- 
not bar  a  contingent  remainder.  Salk.  576. 

38.  A  contingent  remainder  is  supported 
by  right  of  entry ;  if  the  right  subsists  at  the 
time  of  the  contingency  it  will  support  it,  as 
well  as  if  the  particular  estate  had  con- 
tinaed ;  hot  if  subsequent  to,  or  arising  at 
the  same  time  with  tlie  contingency,  it  is 
otherwise.    S  Sannd.  383.  383  a. 

39.  A  tenant  for  life,  remainder  to  his 
wife  for  life,  remainder  to  his  fint  and  se- 
cond SOBS  in  tail,  remainder  to  A*8  right 
hein;  A  commits  treason,  and  then  has  a 
eon,  and  is  then  attainted  ;  the  contingent 
remainder  to  him  is  not  discharged  by  vest- 
ing in  the  crown  during  his  life,  because  the 
w3e's  estate  is  sufficient  to  support  it.  Salk. 
576. 

40.  A  contingent  remoinder  is  not  des- 
troyed in  equity  by  determination  of  the 
particular  estate  before  the  contingency  hap- 
pened.   Revt  V.  Long,  3  Lev.  408. 

41.  If  A  be  tenant  for  life,  remainder  to 
B  for  life,  remainder  to  C  for  life,  remainder 
to  a  contingent,  and  A  and  B  join  in  a  fine, 
(Ts  right  of  entry  preserves  tho  contingent 
estate.    Zauch  v.  Clare^  1  Mod.  93. 

4SL  A  contingent  remainderof  a  copyhold 
is  not  destroyed  by  a  surrender  by  par- 
ticular tenant.    2  Saund.  386. 

43.  But  it  is  by  enfranchisement.  2  Saund. 
386.  n.  [6]. 

44.  A  contingent  remainder  is  not  des- 
troyed by  feoffment  of  ces/ui  gue  tiruMt  for 
life.     2  Saund.  386. 

45.  A  contingent  remainder  destroyed  by 
a  fine  will  not  be  revived  by  reversing  the 
fine.    1  Ld.  Raym.  314. 

46.  Although  the  feme,  alter  the  death  of 
the  baron,  waives  the  estate  granted  by  the 
bargain  and  sale  and  fine,  and  claims  her 
former  estate  for  life,  yet  the  contingent 
remainder  shall  not  revive.  2  Saund.  386, 
387. 

47.  Contingent  estates  and  possibilities 
Vol.  11.  33 


may  descend,  be  trannnitted,  granted  over, 
or  assigned.    2  Saund.  288  /. 

48.  Contingent  remainden  are  not  favour- 
ed in  law.    Skin.  20a 

\Se€  ante,  tit.  Dbvdk,  div.  XVlll.  Vol  I. 
p.  513.] 

VIL    Of  CROSS-aBMAINDKRS. 

1.  Cross-remaindera  must  be  created  by 
express  words,  and  cannot  be  implied.  1 
Saund.  186. 186  a. 

2.  Between  two,  the  presumption  is  in 
favour  of  cross-romaioden ;  between  more 
than  two,  the  presumption  is  against  them ; 
but  in  both  cases,  the  presumption  may  |^ 
controlled  by  a  plain  intention  to  the  con* 
trery.    1  Saund.  185  6,  c. 

3.  One  devised  his  lands  to  his  grond- 
daughten,  C  and  £,  to  be  equally  divided 
between  them,  and  the  heira  of  their  bodies 
respectively ;  and  for  default  of  such  issue, 
to  his  other  grand-daughter,  A  ;  C  dies  leavn 
ing  a  son;  £  dies  without  issue :  held  that 
A,  and  not  the  son  of  C,  by  way  of  cross-re- 
mainder, took  E's  moiety.  Comber  ▼.  HUi, 
C.  T.  Hardw.  23. 

[SuaUottfUe^  tit  Divin,  div.  XIX.  Vol  I. 
p.  513.] 

VIII.  What  estate  the  RBMAINDBa-MAll  HAS. 

1.  The  particular  estate  and 
remainder*  make  but  one  estate  [  *1165  ] 
together  to  some  purposes.  Hob. 

71. 

2.  Joint-tenant  for  life,  with  remainder  in 
fee  to  one  of  them,  he  cannot  grant  over  the 
remainder  without  the  estate  for  life;  sectw 
as  to  a  tenant  in  tail  with  remainder  in  fee. 
Wtsco/*s  cose,  2  Co.  60  b. 

3.  If  lessee  for  life  and  he  in  remainder  or 
reversion  in  fee  make  a  feoffment  by  deed, 
each  of  them  gives  his  own  estate ;  but  if  the 
feoffment  be  by  parol,  then  it  shall  be  the 
feoffment  of  him  in  remainder  or  revenion, 
and  the  surrender  of  lessee  for  life.  7Ve- 
parCt  case,  6  Co.  14  b. 

4.  Tenant  for  life,  remainder  in  fee,  have 
but  one  estate,  and  the  execution  of  one  es- 
tate is  an  execution  of  the  other.  Cro.  Elix. 
504 

5.  If  tenant  tn  eapUe  aliens  for  life,  the  re- 
mainder in  fee,  but  one  fine  is  due.  Cro. 
Elix.  504. 

IX.   How  BARRXO. 

1.  No  act  has  been  made  to  preserve  any 
reveraion  or  remainder  expectant  on  an  es- 
tate-tail, and  tenant  in  toil  has  power  to  bar 
him  in  remainder  or  revereioo ;  the  statute 
West.  2^3.  which  gives  resceit  to  him  in  the 
remainder  or  reversion,  upon  default  of  him 
thot  holds  jwr  donum^  ronst  be  meant  of  the 
donee  afler  possibility  of  issue  extinct.  Jen^ 
ningU  case,  10  Co.  43  b. 

2.  Ailer  the  sUtote  32  H.  8.,  if  tenant  for 
life  had  made  a  lease  for  years,  and  the  les- 
see for  years  had  made  a  feoffment  in  fee, 
and  the  feofibe  had  suffered  a  common  reeo- 
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▼ery,  in  which  thetonani  for  life  was  Toach- 
ed,  and  in  which  he  vouched  over  the  com- 
mon Voochee,  it  was  out  of  the  said  statute  32 
H.  8. :  the  act  of  14  Eliz.  does  not  extend  to 
preserve  any  reversion  or  remainder  expect- 
ant on  an  estate-tail  where  tenant  for  life  is 
impleaded,  and  tenant  in  tail  is  vouched. 
Jenning'i  case,  10  C.  43  b.  1  And.  295. 
Moore,  690.    Cro.  EUz.  562.  570. 

X.  Rights  of  remaindir-man. 
*     1 .  He  in  the  remainder  may  have  an  action 
for  forging  of  deeds.    Noy,  116. 

3.  The  remainder-man  can  assign  the  ap- 
p^rance  of  the  infant  by  attorney  for  error. 
1  Ro.  304. 

XI.    How  A  KEMAnrDER  MAY  BB  CHARGED. 

1.  A  remainder  can  be  charged  with  rent 
charge.     1  And.  2U2,  283. 

2.  A  remainder,  to  vest  upon  a  contin- 
gency, may,  before  the  contingency  happens, 
be  charged  by  wilt  with  the  payment  of  mo- 
ney.   W.  Keiy.  7. 

REMITTER. 

I.  WhXN  THERE  MAY  SKA  REMITTER,  p.  1165. 

11.  When  not,  p.  1166. 

III.  How    WAIVED  or   turned  TO  A  RIGHT, ^. 

1167. 
IV.  EvfECT  or  IT,  p.  1 167. 


I.  When  there  may  be  a  remitter. 

1.  Two  things  are  requisite  to  make  a  re- 
mitter ;  an  ancient  right  and  puisne  posses- 
sion.    Wood  V.  Sherky,  2  Ro.  35. 

S.  If  tenant  in  tail  enfeoifhis  heir  within 
age  and  his  wife,  and  die,  and  the  heir  also 
die,  leaving  the  wife,  his  issue  is  remitted.  1 
Dy.  6a  pi.  22. 

3.  Tenant  in  tail  enfeoffs  bis  son  within 
age,  and  dies,  the  issue  is  remitted.  Sherley 
▼.  Wood,  Hob.  71. 

4.  If  a  wife,  tenant  for  life,  remainder  over 
in  tail,  levy  a  fine  come  eeo  with  proclama- 
tions with  her  husband  to  the  remainder- 
man, who  renders  back  a  rent  for  the  lives  of 
both,  on  the  death  of  the  wife,  and  of  him  in 
remainder,  the  issue  in  tail  may  avoid  this 
rent.    2  Dy.213.pl.  41. 

5.  If  the  son  and  a  stranger  disseise  the 
father,  and  the  father  dies,  the  son  of  full  age 
is  remitted.    2  Ro.  10. 

6.  Tenant  in  tail  creates  a  new  entail  upon 
condition,  which  his  issue  breaks,  yet  he  is 
remitted  afler  his  father^s  death.  Earl  of 
Arundel  v.  Lord  Dacre^  1  Leon.  91. 

7.  A  man  seised  of  lands  in  right  of  his 

wife  makes  a  feoffment,  and  re- 
[  «I166  ]   Ukes  an*  estate  to  himself  and 

his  wife  ;  he  is  remitted.    2  Ro. 
336. 505. 

6.  Father  enfeoffs  his  younger  son,  who 
dies,  his  wife privemerU  encdne  of  a  son;  the 
elder  son  enters;  he  is  remitted.  Semb,  3 
Leon.  2. 


9.  Husband,  tenant  in  tail,  remainder  to 
the  wife  for  life ;  the  husband  makes  a  feoff- 
ment to  the  use  of  himself  and  his  wife  for 
the  life  of  the  wife  for  her  jointure ;  the  bos- 
band  dies  without  issue;  the  wife  is  remitted. 
Mo.  872. 

10.  If  baron  and  feme  be  tenanta  in  tail, 
and  husband  alien,  and  take  back  an  estate 
to  him  and  his  wife  by  way  of  use,  the  wife 
is  remitted,  notwithstanding  the  statute  of 
uses,  because  32  H.  8.  gives  an  entry  to  her; 
seeuis  if  the  case  had  toen  aAer  27  and  be- 
fore 32  H.  8.  Duneomh  v.  WingJUld,  Hob. 
255,256. 

11.  A,  seised  of  land  to  himself  and  hie 
wife  for  life,  and  to  the  heirs  of  A,  makes  a 
feoffment  to  the  use  of  himself  and  wile  for 
life,  remainder  to  a  younger  son  for  life,  re- 
mainder to  his  own  neirs ;  on  his  death,  hie 
wife  is  remitted  if  she  please,  and  Is  in  of  her 
first  estate.    2  Dy.  191.  pi.  22. 

12.  Tenant  in  tail  makes  a  feoffment  to 
the  use  of  himself  in  fee,  and  then  makee  a 
lease  for  years,  rendering  rent,  and  dies ;  the 
issue  accopts  the  rent;  still  he  shall  avoid  the 
lease,  because  he  is  remitted.    Mo.  846. 

13.  If  baron  and  feme  be  tenants  in  spe- 
cial tail,  and  the  baron  only  levy  a  fine  to 
the  use  of  himself  and  his  wife  for  lift, 
though  the  entail  be  barred,  as  to  the  baron 
and  the  issues,  yet  the  wife  is  remitted  to  the 
estate  tail,  as  she  should  have  been  by  an 
entry  after  her  husband's  death,  and  the  re- 
mainders which  were  depending  upon  that 
estate  tail  are  likewise  remitted.  Dvncsm&e 
V.  Winefidd^  Hob.  257. 259. 

14.  Land  is  given  to  husband  and  wife  in 
tail  before  marriage,  and  the  baron  aliena 
and  takes  back  an  estate  to  him  and  his  wife 
for  life;  both  are  remitted.  1  Leon.  115.  3 
Leon.  93, 94 

II.  When  not. 

1.  A  remitter  cannot  be  until  the  posses- 
sion and  right  meet  Sherlg  v.  Wsed,  Mob. 
71. 

2.  No  one  can  be  remitted  by  an  act  which 
commences  by  his  own  wrong.    2  And.  39. 

3.  A  right  remediless  is  in  law  no  right, 
and  no  remitter  lies  upon  it.  Hemmimg  v. 
Bro^OR,  Orl.  Bridg.  14. 

4.  No  remitter  against  a  record.  1  Dy.  5. 
pi.  1. 

5.  CflsCuy  que  use  in  tail  before  the  stalnte 
of  uses  made  a  feoffment  to  himself,  remain- 
der to  his  son  and  his  wife  in  tail,  and  after 
the  statute  died ;  the  son  is  not  remitted.  S 
Dy.  221.  pi.  16. 

6.  Tenant  in  tail  makes  a  feoffment  to  him- 
self in  fee,  and  afterwards  devises  to  A,  and 
dies  seised,  yet  the  heir  is  not  remitted.  3 
l>j,  221.  pi.  16. 

7.  Tenant  in  tail  before  statute  of  uses 
enfeoffs  to  the  use  of  his  son  in  fee ;  he  shall 
not  be  remitted  to  his  estate  tail  after  the 
statute,  but  his  issue  shall.    1  Dy.  54.  pi.  31. 

8.  A  tenant  in  tail  in  right  of  his  wift 
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»&d«  a  feoffinoiit  to  lira  qm  of  hiouelf  and 
his  h«in,  and  died ;  the  feoffees,  at  the  re- 
quest  of  B,  the  issue,  made  a  lease  for  yean ; 
the  wife  then  died,  and  B  entered  upon  the 
termor,  aod  made  another  feoffment  to  the 
use  of  htmeelf  and  wile  and  his  own  heirs, 
and  then  died,  leavini^issae  within  aire,  and 
then  the  statute  of  uses  passed :  afW  the 
death  of  B^s  wife,  his  issue  is  not  remitted, 
and  A's  cannot  avoid  the  lease.    1  Dr.  54. 

pLa.  ' 

9.  An  office  finding  title  for  the  king  will 
prevent  a  remitter;  but  if  the  remitter  be 
eiecntad  before  office  found,  it  will  stand 
F>od  against  the  king.  Lord  SheJUUCa  case, 

10.  A  descent  of  the  right  of  the  land 
without  the  possession  will  not,  in  general, 
work  a  remitter.    Plow.  S46. 

11.  Tenant  in  tail  before  the  statute  of 
uses  enfeoffs  to  the  use  of  himself  for  life, 
remainder  to  the  use  of  the  issue  in  tail ;  the 
imoe,  after  the  sUtute,  and  after  the  death 
of  the  father,  is  not  remitted.  1  Dy.  77.  pi. 
39. 

12.  If  the  husband  discontinues  the  land 
of  the  wife,  and  a  re-feoffment  is  made  to  her 
ftod  her  husband,  this  shall  not  be  adjudged 
a  remitter  in  the  wife  if  she  dies  and  her 
husband  survives  her.    Plow.  1 14. 

13.  If  baron  and  feme  be  tenants  in  tail, 
and  the  husband  discontinue,  and  take  back 

an  estate  to  him  and  his  wife'  at 
[  *]167  J  common  law,  both  are  remitted, 

but  the  husband  cannot  claim  by 
remitter.    Duneombe  v.  Wingfield,  Hob.  255. 

III.  How  WAIVED  Oa  TURNED  TO  A  MGBT. 

1.  Where  a  man  is  remitted  to  a  right  of 
•ntxy,  whether  it  be  by  act  in  law,  or  by  his 
own  act,  he  cannot  waive  his  remitter;  but 
when  he  is  remitted  only  to  a  right  of  ac 
tien  he  can  waive  it  H^ood  v.  Sherley.  2 
Ro.34.  ' 

2.  Husband  and  wife,  tenants  in  special 
tail,  the  husband  alone  levies  a  fine  to  the 
use  of  himself,  and  devises  the  land  to  his 
wife,  paying  rent,  remainder  over ;  the  en- 
ters on  his  death,  and  pays  the  rent;  it  is  a 
waiver  of  her  remitter.    3  Dy.  351.  pi.  24. 

3.  If  baron  and  feme  be  tenants  in  tail 
special,  and  the  baron  only  levy  a  fine  to  the 
use  of  himself  and  his  wife  for  life,  if  the 
wife  die,  living  the  baron,  now,  those  re- 
mainders which  were  remitted  by  the  wife's 
remitter  are  by  her  death  turned  to  rights 
again,  as  they  should  still  have  been  if  the 
wife  bad  not  been  remitted,  or  had  survived 
her  husband,  and  died  before  any  re-entry, 
where  no  estate  was  limited  to  her.    Dun- 

V.  Wing/Uld,  Hob.  200. 


REMITTIT  DAMNA. 

If  a  promise  to  the  intestate  and  a  pro- 
mise to  the  administrator  be  joined  in  one 
action,  a  remittit  damna  as  to  one  cures  the 
fault.     Tale  v.  JVhiling,  11  Mod.  196. 

[See  aUo  ante^  tit.  Damages,  div.  X.  Vol. 
I.  p.  435.] 

REMOVAL. 

1.  Respecting  tue  removal  of  pAUPSas  ;— 

(a)  Who  may  be  removed,  p.  1167. 

(b)  TTAo  not,  p.  1167. 

(c)  Relative  to  Ike  removal  ef  eertiji- 
eate  paupere,  p.  1168. 

(d)  Relative  to  the  remooail  of  a  wife. 
p.  1168. 

(e)  Relative  to  the  removal  i^ekUdren^ 
p.  1168. 

(0  ^tAecom^mt,  p.  1168. 

(ff)  ^lAeea»iiitnafton,p.  1168. 

(h)  By  what  juetiee  it  ehould  be,  p. 

1168. 
(i)  Where  the  removal  ekould  he,  p. 

1169. 
(j)  Relative  to  the  a^Uudieation,   p. 

1169. 
(k)  The  order  muot  be  certain,  pAllO, 
(1)    It  muet  he  potitioe,  p.  1 170. 
(m)  O/the  direction,  p.  1170. 
(n)  Of  the  tigning  and   iealing,   p. 

1170. 
(o)  When  tevoral  orders  are  neeeetar^, 

p.  1171. 
(p)  Rdatioe  to  a  second  removdl,  p. 

1171. 
(q)  €f  bonds  condiHoned  for  rsmoMi, 

p.  1171. 
-  (r)  Efeet  of  an  order,  p.  1171. 
(s)  Indictment  for  removal,  p.  1171. 

II.   RsSPEOrfNO  THE  EEHOVAL  Of  A  BOaOCBS, 

see  ante,  tit.  CoapoEAnoN,  div.  XVII. 
Vol.  I.  p.  37a 
[Respeeting  other  removals,  see  the  reopec- 


IV.  EvnuT  OF  IT. 

A  remitter  ie  an  entry  in  law,  and  is  to  all 
porposesaeeffbotvalasanentry.  Duneombe 
V.  Whig/Uld,  Hob.  257.  259. 


I.  Respecting  the  removal  of  paupers  ; — 

(a)  Who  may  be  removed. 
The  removal  of  a  child  of  three  years'  old 
to  the  place  of  its  birth  is  good ;  but  it  may 
be  removed  from  thence  to  the  parish  in 
which  its  father  was  last  legally  settled.  iSlf. 
Saviour  v.  Cripplegate,  11  Mod.  267. 
(b)  Who  not, 

1.  If  A,  removed  by  certificate  from  B  to 
C,   takes    an    apprentice,   who 
serves  out*  his  time  ate,  and  lives  [  *1108  J 
two  years,  he  cannot  be  removed 
with  his  master.    St,  OUes  v.  Weybridge,  11 
Mod.  204. 

2.  No  person  who  shall  be  bound  appren- 
tice by  any  deed  writing  or  contract  not  in- 
dented,  being  first  legally  stamped,  shall  be 
liable  to  be  removed  from  the  place  in  whidi 
he  was  so  bound  and  has  been  resideni  forty 
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days,  bjreftiOD  of  raoh  deed  writing  or  con- 
tract not  being  indented  only.  1 1  Mod.  305. 
n. 

3.  An  order  to  remove  a  man  where  be 
was  boand  apprentice,  and  served  as  long  as 
bis  master  lived,  is  ill.  St,  Albans  v.  St.  Bo' 
Udph,  11  Mod.  205. 

(c)  Relative  to  Ike  removal  of  certificate  pau- 
pers, 

1.  An  order  for  the  removal  of  a  certifi- 
cated panper  must  show  that  be  was  actually 
chargeable.    Rex  v.  Whitings  11  Mod.  65. 

2.  It  need  not  state  that  he  has  gained  no 
settlement  since.  Between  the  Paritket  of 
Barley  and  CoUoverton^  Stra.  402. 

(d)  Relative  to  the  removal  of  a  wife, 

1.  Adjudication  of  the  busband^s  settle- 
ment is  sufficient  to  send  the  wife  with  him. 
Between  the  Partake*  of  Hobey  and  Kingshu^ 
ry^  1  Stra.  527. 

2.  Order  to  remove  a  married  woman  is 

food,  unless  it  appears  she  is  sent  from  hor 
usband.    Between  the  Pariekee  of  St.  Mi' 
chad  and  Nunny^  Stra.  544. 

(e)  Relative  to  tke  removal  ofehildren. 

1.  An  order  held  bad  where  children  were 
removed  with  the  mother  to  her  husband's 
settlement,  and  said  to  be  Aer  and  not  his 
children.  Rex  v.  Inhabitanto  of  J^ormanton^ 
Burr.  Sett.  Ca.  No.  73. 

2.  An  order  to  remove  a  wife  and  children 
to  the  last  settlement  of  the  husband  is  ill, 
for  the  children  might  have  another  settle- 
ment.   HaUtead  v.  Mdford,  12  Mod.  667. 

3.  Where  an  order  is  made  by  two  jus- 
tices for  removal  of  a  man  and  his  children, 
and  afterwards  a  sessions'  order  is  made  set- 
ting out  the  case  specially  (which  relates 
only  to  the  father),  and  then  the  original  or- 
der is  confirmed,  the  last  order  is  good  as  to 
the  children*  though  their  ages  be  not  men- 
tioned. Jnkabitanta  of  Fy/ield  Magdalen  v. 
Wett/lowert  Andr.  63. 

4.  An  order  to  remove  one  with  his  chil- 
dren is  too  general,  if  the  ages  of  the  chiU 
dren  be  not  expressed.  Reg.  v.  Petvoortk^  10 
Mod.  26. 

5.  So,  if  the  children  be  not  named.  Reg, 
▼.  Manekeater,  10  Mod.  220. 

6.  So,  an  order  for  removing  poor  children 
was  quashed,  &c.,  because  tneir  ages  were 
not  shown.  Rex  v.  Trinity  PartsA,  8  Mod. 
337. 

7.  Where  children  are  sent  as  actually  set- 
tled, their  ages  need  not  be  set  out.  Be- 
tween tbe  Pariokee  of  HeptonataU  and  Eving- 
don,  Stra.  1047. 

(0  Of  tke  complaint. 

1.  An  order  of  removal  without  showing  a 
eomplaint,  is  ill.  Rtx  v.  JnhabilantB  of  Hare- 
(y,  Andr.  361. 

2.  An  order  of  removal  ought  not  to  be 
made  but  upon  complaint  of  the  churchwar- 
dens, 4lc  Wetton  Rivers  V.  Saint  Peter  in 
MsrlAorougA,  Holt,  510.    12  Mod.  89. 

3.  An  order  most  expreas  that  it  was  upon 


eomplaint  of  tbe  chorcbwardena  and  over- 
seers, or  else  it  may  be  quashed.  Rex  ▼. 
Wuatton  Rivera,  5  Mod.  149.  12  Mod.  89. 
Salk.  492, 493.    3  Salk.  254,  255. 

4.  The  order  was  held  bad  for  not  saying 
that  is  was  made  upon  the  complaint  ot  tho 
churchwardens  and  overseers  of  the  poor, 
though  it  was  so  said  in  the  caption.  iiiAa- 
hiianU  of  Watton  Rivera  v.  Jnhabiianta  of 
Marlbonrugk  in  Wilta,  Carth.  365. 

(g)  Of  the  examination. 
Upon  making  an  order  of  removal*  the  ex- 
amination must  be  by  two  justices,  and  by 
tbe  same  who  sign  the  order.  Rex  v.  Wykea, 
Andr.  238.    Stra.  1092. 

(h)  By  what  justices  Uahould  be. 

1.  The  complaint  may  be  to  one  justice, 
but  tbe  order  of  removal  must  be  by  two. 
Rex  V.  InhahitanU  of  Weatwood,  Stra.  73. 

2.  An  order  to  remove  a  poor  person  was 
quashed,  because  it  was  not  said  that  one  of 
the  justices  was  of  tbe  quorum.* 
Between  the  InhabitanU  cf  ChU-  [  *ll«>  J 
inaton  and  Penhurat,  Holt,  507. 
Satk.473.480. 

3.  An  order  made  by  two  justices,  though 
not  of  the  division,  held  good.  Atkley^s  case, 
3Salk.258.    Salk.  473.  480. 

4  The  order  is  bad  where  one  of  the  jue- 
tices  removing  is  an  inhabitant  in  the  pariah 
from  whence  the  removal  is.  Rex  v.  Inhabu 
tanta  of  Great  Chart,  Burr.  Sett.  Ca.  No.  68. 

5.  An  order  of  removal  by  two  iosticea, 
with  the  words  **botb  justices  named  in  tbe 
second  assignment,*'  is  ill,  because  non  coit- 
stat  that  either  was  of  the  quorum.  Rex  v. 
Inhabiianlta  of  Ray,  Andr.  67. 

6.  An  order  of  removal  by  two  justices, 
with  the  words  **and  whereof*  instead  of 
'•one  whereof,"  is  ill.  Parisk  of  WaUhamdak 
V.  Great  Milton,  Andr.  57. 

(i)  Wkert  the  removal  akoM  be, 

1.  If  the  father  of  a  legitimate  child  have 
not  a  settlement  in  EngUnd,  the  child  may 
be  removed  by  an  order  to  the  settlemeDt  of 
the   mother.    Rex  .v.  bikMtanU  of  Saint 
Botolph  in  Biahopgate,  Say.  200. 

2.  A  married  woman,  in  case  her  husband 
have  left  her,  and  his  settlement  be  not 
known,  may  be  removed  by  an  order  to  her 
settlement  before  marriage.  Rex  v.  /iiAa6i- 
tanta  of  St.  Botolfh,  Say.  199. 

3.  An  order  of  removal  was  holden  ill,  be- 
cause the  pauper  was  thereby  sent  to  the 
master,  and  not  to  the  parish  where  settled. 
Rex  V.  Graveaend,  Com.  97. 

4.  It  must  appear  in  the  order  that  the 
place  to  which  a  poor  man  is  removed  is  the 
place  of  his  last  lawfiil  settlement.  TVsts- 
bridge  v.  Weston,  5  Mod.  325. 

(j)  Relative  to  tke  adjudication. 

1.  ^'It  appears  to  us,  dtc*'  is  a  rood  auJm. 
dication  in  an  order  of  removal.  11  Mod.  265. 

2.  That  the  pauper  is  come  into  the  pa- 
rish,  is  not  a  necessary  part  of  the  adjadi 
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tion.    JtexT.  MkabHaniM  of  South  MantotL 
Sira.  189. 

3.  An  order  made  on  oompktnt  that  A  is 
likely  to  be  chargeable,  is  not  good  without  an 
adjudk^iion  that  he  is  likely  to  become  so. 
Between  the  ImhtManU  ofSuddUeomht  and 
ButimM,  Salk  491.  H^Utead  v.  Meifard,  l^ 
Mod.  667.  Contra^  Reg.  v.  Petworth,  10  Mod. 

d6. 

4.  An  order  of  removal  stating  that  the 
party  **migfat  become  chargeable,"  is  bad. 
Rex  ▼.  C^pU,  7  Mod.  54. 

5.  An  order  of  session  was  qnashed,  being, 
likely  to  become  chargeable,  **a8  we  are 
credibly  informed.**  Bioxam  ▼.  IRngwton. 
12  Mod.  323. 

^  6.  There  most  also  be  a  direct  adjudica- 
tion  of  the  place  of  legal  settlement.  Be. 
tween  the  JnhabUanU  of  St,  Oiht  in  Cripple- 
gmU  and  Hackney,  Salk.  478,  479. 

7.  An  adjudication  that  it  was  the  place  of 
his  last  legal  settlement,  held  good,  ^eos ton 
PmriMh  v.  Seiseon,  Stra.  114. 

8.  It  b  not  sufficient  to  allege  in  an  order 
fiv  removal  that  the  pauper  is  likely  to  be- 
oome  chargeable,  without  saying  to** that 
parish.*'  Between  the  PoriMet  of  Spalding 
mnd  BsMTS,  C.  T.  Hard w.  192.  Contra,  Pa- 
riek  of  Maidgtane  ▼.  Parish  of  Betking^  1 
Stra.  393.    Stra.  69a 

9.  So,  an  order  reciting  **  we  are  informed 
Bis  the  place  oflegal  settlement,**  is  ill.  Be. 
twoeen  the  Parithee  of  Paroeh  and  Weston, 
Salk.  473.    Holt,  572. 

10.  An  order  was  quashed,  because  it  was 
not  said  that  he  was  poor,  or  likely  to  be 
chargeable.  Serinenham  Parish  v.  Saint 
MiekeUo,  3  Salk.  255.  Andr.  238.  Contra, 
Carth.!^2. 

11.  And  where  the  complaint  is  that  A  B 
•ndearoored  to  ^ain  a  settlement,  without 
ikiwiiig  that  he  is  likely  to  become  charge. 
nUe,  an  information  was  granted  against  two 
juatioes  for  making  an  order  thereupon.  Rex 
▼.  Wyku,  Andr.  238. 

12.  An  order  to  remove  one  to  B,  because 
the  &tber  was  last  settled  there,  is  ill.  Be- 
tween  the  JnhabitanUofDumbUtonand  Bod- 
ford,  Salk.  470. 

13.  In  an  order  lo  remove  a  poor  man, 
there  must  be  an  express  contract  of  hiring 
between  the  master  and  servant,  and  not  by 
A  third  person  on  behalf  of  his  servant.  Rex 
▼.  €7Aeiter/EeU,  5  Mod.  328. 

14.  The  order  fi>r  removal  of  a  poor  per- 

son, because  likely  to  become 
[  *1170]  chargeable,*  need  not  say,  that  he 

did  not  rent  lOi.  per  annum. 
Green  V.  Pme,  Holt,  507.  12  Mod.  89.  Salk. 
492,493. 

1&  Two  justices  of  the  peace  removed  a  poor 
man  from  li  to  B,  which  the  sessions  reciting, 
and  that  be  had  rented  a  farm  of  102.  per  an- 
mam  at  H,  ordered  that  he  should  be  settled 
mt  H ;  resolvedf  that  the  settlement  at  H  be- 
ing the  place  from  whence  he  was  removed, 


is  a  reversal  of  the  first  order;  per  two  jus- 
tices,  centra  Holt,  who  heki  it  should  have 
appeared  ho  had  been  settled  there  forty  days. 
Jlnon.  12  Mod.  20. 

16.  An  order  for  removing  a  woman  de- 
livered  of  a  bastard  child  is  bad.  Rex  v. 
Leoaey,  5  Mod.  204. 

17.  It  is  bad  where  the  sessions  do  not  de- 
termine  whether  a  marriage  was  by  a  cler- 
gyman or  not.  Rex  v.  Jnkabitanto  of  lAtf' 
fingion.  Burr.  Sett.  Ca.  No.  79. 

18.  When  an  order  is  made  for  removal  of 
a  woman  to  the  place  of  her  last  legal  settle- 
ment, setting  out  that  her  husband  is  a  na- 
tive of  Ireland,  and  went  abroad  several 
years  ago,  and  has  continued  so  ever  sinoe, 
&c.  (without  showing  him  to  be  dead),  it  is 
an  ill  order.  Rex  v.  InhabitanU  of  J^orton^ 
Andr.  307. 

19.  But  if  the  husband's  death  had  been 
showed,  the  order  would  have  been  good  both 
for  wife  and  children.    S.  C.  Andr.  308. 

(k)  The  order  muit  he  certain. 

1.  An  order  to  remove  A  and  his  family, 
or  wife  and  family,  is  bad  as  to  the  fr.mily, 
because  too  generu  and  uncertain.  Between 
the  Pariehea  of  Beaeton  and  Sciuon,  Stra. 
144.  Salk.  482.  485.  488.  Jinon.  3  Salk. 
260.  Wangford  v.  Brandon,  Garth.  449. 
Rex  V. ,  Com.  86. 

2.  So,  an  order  to  remove  a  man  and  his 
children.    Rex  v.  Kirkford,  12  Mod.  398. 

3.  If  two  justices  make  an  order  fi>r  remo- 
val, and  assign  a  cause  uncertainly,  it  shall 
not  be  quashed  for  that  reason,  because  they 
are  not  bound  to  assign  any  cause.  Rex  v. 
Inhabitantt  ofLiteeyy  5  Mod.  204. 

4.  An  order  is  good  if  certain  to  a  common 
intent ;  intendment  is  not  to  be  made  to  de- 
story  an  order.  RaUi\jfe  Cafy  Parioh  v. 
JSxa/t,  Stra.  211. 

(I)  /t  mv St  &e /lottttee. 

1.  Justices  of  peace  cannot  make  a  cod- 
ditiooal  order  of  removal.  Oakham  v.  WhiMe- 
see,  11  Mod.  171. 

2.  Where,  upon  an  appeal  from  an  order 
of  removal  by  two  justices,  a  session's  order 
is  made  for  refbrring  the  matter  to  a  judge 
of  assise,  and  it  concludes  **if  the  judge  shall 
be  of  opinion,  &c  then,&c.,**  this  im  not  good. 
/iiAa6itan/s  of  Henningham  v.  FinMn^/ieUt, 
Andr.  208. 

3.  The  order  must  say,  **  it  appears  to  the 
justices  he  is  likely  to  become  chargeable,** 
and  not  by  a  mere  recital,  as  "  whereas.**  is. 
hahitanto  tif  SuddUeomh  v.  Bttr«^i0,  Holt, 
577.    lb.  21. 

4.  An  order  of  removal  directed  to  A,  say. 
ing,  "  whereas  complaint  has  been  made  by 
^ott,*'  is  good.  Rex  v.  Kidderminoter,  11 
Mod.  265. 

(m)  Of  the  direction, 
1.  Orders  of  removal  ought  to  be  directed 
to  the  officers  of  both  parishes  from  whence 
and  to  what  place  removed.  RexY.8t.Ot9ve% 
3  Salk.  256.  2  Salk.  493.  &  C. 
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S.  An  order  of  removal  directed  to  the  offi- 
oers  of  two  parishes,  without  saying  which  is 
to  remove  and  which  is  to  receive  is  bad. 
BenJUld  v.  Banttead,  1 1  Mod.  268. 

3.  An  order  directed  to  the  constable  only, 
and  not  to  the  overseers,  is  good  if  execoted 
by  him.  Wangford  Parith  v.  Brandon  Pa-' 
fitk,  Carth.  449. 

4.  An  order  of  removal  directed  to  two 
parishes,  **  whereas  complaint  has  been  made 
by  you,**  is  good.  Rex  v.  Xiddermmiter,  11 
Mod.  935. 

(n)  0/the  signing  and  tealing^ 
Where  in  an  order  of  removal  by  two  jus- 
tices, their  hands  and  seals  are  not  set  to  the 
adjudication,  nor  so  mentioned,  but  are  only 
in  the  margin,  the  one  against  the  adjudica- 
tion, and  the  other  against  the  warrant,  this 
is  sufficient.  Rex  v.  JnhalfHarUi  of  Wedwor- 
tkjf,  Andr.  6. 

[  »1I71  ]  (o)*  When  tenerai  orden  are  n«- 

eessary. 
Two  persons  cannot  be  removed  by  one 
order,  although  to  the  same  perish,  if  their 
settlements  are  independent  of  each  other. 
Rex  V.  Thttton,  11  Mod.  356. 

(p)  Relative  to  a  iecond  renuoal. 
1.  After  an  order  of  removal  is  quashed, 
the  party  cannot  be  removed  a  second  time 
without  stating  a  new  settlement.  Between 
the  Pariehea  of  Foeton  and  Carlton^  1  Stra. 
567. 

^  2.  Where  an  order  of  removal  by  two  jus- 
tices is  set  aside  by  an  order  of  sessions,  a 
new  order  cannot  be  made  by  two  justices 
for  removing  the  paupers  from  the  place 
where  they  are  sent  bv  the  first  order.  In- 
kabUanU  of  Henningham  ▼.  Finehingjield^ 
Andr.  73. 

(q)  Of  hondt  conditioned  for  romotal, 
A  bond  conditioned  that  the  obligor  shall 
remove  himself  and  his  ftmily  from  a  parti- 
cnlar  fmrish,  and  not  return  to  Uvetheiein 
as  an  inhabitant  without  permission  from 
the  obligee  is  good.  SheUon  ▼.  Sere,  11  Mod. 
310. 

(r)  Bfect  of  an  order, 

1.  The  parish  on  whom  an  original  order 
is  made  cannot  remove  it  till  it  be  reversed. 
Between  the  Parieheo  of  Chtdbvaty  and  Chip* 
ping  Farnngdan,  Salk.  488.  ilnon.  10  Mod. 
84. 

3.  And  if  in  feet  they  do  remove  and  ne- 
glect their  appeal  to  the  quarter  sessions, 
such  original  order  becomes  final  to  all  the 
world.  10  Mod.  84. 

3.  An  order  of  removal  not  appealed  from 
is  conclusive  to  all  the  world.  King  v.  Chal- 
hury;,  Com.  71. 

4.  An  order  of  removal  reversed  is  final 
to  the  parties.  Somerly  v.  Strettan,  11  Mod. 
909. 

5.  After  order  confirmed  on  appeal,  if  a 
person  goes  to  a  parish  not  party,  he  must 
be  removed  by  original  order.    Between  the 


ParithM  of  Domnhmd  and  Broadekdk,  Salk. 
481. 

6.  Order  of  two  justices  to  remove  one 
from  Harrow  to  Hendon,  where  he  had  a  free- 
hold, was  quashed  on  an  appeal ;  then  Roe- 
lip  by  an  order  of  two  justices  send  him  to 
fibndon  again ;  that  order  was  qnasbad  on 
an  appeal,  bat  affirmed  in  B.  IL;  Ibr  though 
the  justices  had  executed  their  authori^  be- 
tween Harrow  and  Ruelip,  yet  that  shall  not 
conclude  Ruelip  from  sending  him  to  a  third 
parish  where  he  had  a  freehold.  Rudip  v. 
^Henlfon,  5  Mod.  417. 

(s)  /ndtr/msn//orrenieea2. 

In  an  indictment  for  removing  a  panper, 
it  most  be  alleged  that  he  was  likely  to  be 
chargeable,  and  to  the  damage  of  the  pariah. 
Rex  V.  Flint,  C.  T.  Hardw.  370. 
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L  Of  thz  NATvas  op  esnt  in  amiaALi 

1.  That  is  most  properly  a  rent  which  is- 
oatofJaxML    Plow.  132. 139. 

2.  A  reservation  of  rent  npon  a  wine  11. 
cBDse  lease  is  but  a  personal  contract.  Jame9 
V.  BUnck,  Hard.  Sa 

3.  A  debt  doe  for  rent  apon  a  lease  (whe- 
ther parol,  or  bv  indenture),  and  a  debt  upon 
bond,  are  equal  in  degree.  Oagt  v.  AUon^ 
Com.  67.  3  Salk.  161.  Carth.  511.  S.  C. 
JasB.Nels.191. 

4  A  debt  &st  rent  is  payable  by  an  execu- 
tor before  hoods,  because  it  savours  of  the 
realty,  and  is  maintained  in  respect  of  the 
profits  of  the  land  received.  Newpot  t  v.  GW- 
/r^,  3  Vent  184 

5.  By  a  recognisance  acknowledged  the 
rent  is  presently  bound.  LULington'B  case, 
7  Co.  39  a. 

6L  If  lessee  fiir  years  grants  a  rent  to  ano- 
ther, it  will  only  be  a  chattel.     1  Ro.249. 

7.  Rent  reserved  by  a  lease  for  years 
bsoomes  sack  if  it  be  granted  over.  1  Leon. 
315u 

8.  In  debt  by  an  administiiator  for  rent,  as 
opoD  an  assignment  of  a  term  for  years  by 
deed,  adjudged  no  rent  but  a  sum  m  gross. 
ThtUehwrat  v.  JHitnacs,  Aleyn,  57. 

9.  .A  ren|  payable  out  of  the  land  cannot 
properly  be  <4lled  a  rent  but  a  sum  in  gross. 
JCidtDeUjf  V,  Brandy  Plow.  71. 

10.  Upon  lands  coming  to  the  king  by  the 
statute  1  Ed.  6.,  rent-service  is  thereby 
ebanged  into  a  rent-seck.    W.  Jo.  235. 

11.  It  ia  in  the  election  of  the  grantee  to 
make  a  rent  granted  to  him  eitlMr  a  rent- 
charge  or  annuity.    1  And.  354  355. 

I3l  a  rent  granted  out  of  three  acres  can- 
not be  seek  as  to  two,  and  a  rent  charge  as 
to  the  third.    BuU'm  case,  7  Co.  34  b. 

13.  There  can  be  no  occupancy  of  a  rent. 
Oiden,  r.  SmalUfroeke,  Vaugh.  200. 

14  Sent  reserved  out  of  hind  is  of  the  na- 
ture of  the  land.    Ma  16a 

IL  HEBPaonna  a  esnt-ohaboe. 
^  1.  A  rent-charge  to  one  and  his  heirs  du- 
ring his  and  two  others*  lives  is  good.  BcwUs 
V.  Pesre,  Cro.  Jac.  383. 

3.  A  rent-charge  is  always  oonstrued 
etrietly.     1  Saund.  113  6.  n.  [a]. 


3.  A  rent-charge  may  be  parcel  of  a  ma- 
nor by  prescriptimi.    Mo.  190. 

4  An  estate  in  a  rent-charge  may  be  en- 
larged, diminished,  or  altered,  and  no  new 
attornment  or  privity  is  requisite.  Dixon  v. 
Barriaan,  Vaugh.  44  45,  46. 

5.  A  rent-charge  is  extendible  under  an 
elegit.    3  Saund.  68/. 

6.  If  a  rent  charge  be  granted  in  foe,  with- 
out saying  mro  $e  et  haredihm,  this  cannot 
charge  the  heir  at  all  by  way  of  annuity; 
but  while  the  n'antor  lives,  a  writ  of  annuity 
may  be  brought,  and  then*  the 

rent  is  turneid  into  an  annuity  [  *11T3  ] 
for  life.    Foster  v.  Jaekton.  Hob. 

5a 

7.  A  rent-charge  was  granted  to  A  by  B ; 
B  levies  a  fine  to  the  use  of  himself  and  his 
heirs,  and  if  the  rent  were  not  duly  paid,  then 
to  the  use  of  A  and  his  heirs ;  A  granted  the 
rent  to  C;  and  it  was  held  that  if  the  rent 
was  not  paid  to  C,  C  should  have  the  lands. 
3  Ro.  437. 

8.  A  man  seised  in  foe  grants  a  rent-charffe 
in  fee,  and  that  if  the  Tent  be  behind,  the 
grantor  his  heirs  and  assigns  should  enter 
and  hold  the  lands  until  they  shaU  be  satis- 
fied, d&c ;  such  grant  is  good,  and  after  entry 
an  ejectment  lies  for  the  lessee  of  the  grantee. 
Dean  and  ChavUr  of  Briotol  v.  Guyse,  1 
Saund.  113. 

III.  RaspxcnNG  seuin  op  a  kent. 

1.  A  payment  of  a  bailiff  would  be  a  suffi- 
cient seisin  if  it  was  not  to  the  prejudice  of 
the  lord.    Brediman's  case,  6  Co.  59  a. 

3.  If  the  tenant  of  the  freehold  avows  the 
payment  by  the  tenant  at  will,  the  payment 
is  a  good  seisin.    Id.  ibid. 

3.  If  a  rent  be  issuing  out  of  a  town,  and 
payable  by  those  dwelling  and  resident  within 
the  same  town,  the  seisin  need  not  be  alleged 
by  the  hands  of  any  person  in  certain,  out 
may  be  alleged  generally  by  the  hands  of 
those  who  were  dwelling  and  resident  within 
the  same  town.    Id.  ibid. 

4.  He  who  has  a  tent  has  not  taken  the 
ezplees  thereof  until  he  has  seisin  by  the 
hands  of  the  tenant  of  the  freehold.  S.  C.  6 
Co.  58  b.  59  a. 

5.  If  the  terre-tenant  of  the  land  out  of 
which  the  rent-charge  is  issuing  be  disseised, 
and  he  who  has  tho  rent  grants  it  over,  the 
disseisee  cannot  attorn.    8.  C.    6  Co.  69  a. 

6.  Rent-seck  cannot  be  recovered  without 
seisin  had  of  it    1  And.  316. 

7.  Rent-seek  granted,  and  6d.  delivered  in 
name  of  seisin  thereof,  is  good.  Smith  v. 
Smith,  Cro.  Car.  508. 

IV.  How  THE  RESSaVATION  OP  RENT  SHOULD 
BE ;  AND  ALSO  AS  TO  THE  CONSTRUCTION 
OF  IT, 

1.  A  reservation  of  profits  is  void.  Plow. 
153. 

3.  The  reservation  of  a  pepper-com  is  a 
good  consideration  to  raise  a  use.  3  Mod. 
349. 
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3.  Avowrv  for  the  third  part  of  a  penny 
rent  was  held  good.  Bdgeomb€  v.  Burntford^ 
T.  Jonee,  138. 

4.  A  reeenration  of  rent  ncundwn  ratam 
Qpon  a  demise  at  will  is  not  good,  because  no 
time  limited  when  it  shall  be  paid.  Parker 
▼.  Harria^  4  Mod.  79.  Garth.  934,  &  C.  Skin. 
307. 

5.  In  a  lease  for  years,  lessee  covenants  to 
pay  so  much  rent,  without  any  words  of  re- 
servation ;  it  is  a  good  rent.  AUunoe  v.  Hem- 
ing^  1  Ro.  80. 

6.  A  rent  may  arise  out  of  the  estate  of 
cestuy  que  tise  upon  a  recovery.  Dixon  v. 
fhrriton,  Vaugh.  52. 

7.  A  rent  may  be  reserved  upon  a  bargain 
and  sale.  Chdndey^t  case,  2  Co.  50  a.  WykeB 
V.  TjflUrd,  Cro.  Eliz.  595. 

8.  Lessee  for  life  makes  a  lease  for  years, 
lessee  for  years  surrenders  to  the  reversioner, 
rendering  rent ;  this  was  held  to  be  a  good 
reservation,  it  being  a  duty  by  way  of  con- 
tract.    WinUm  v.  Pinkney^  T.  Raym.  222. 

9.  A  rent  may  be  granted  to  one  for  life, 
the  remainder  in  tail,  the  remainder  over. 
SmiUh  V.  Farmly^  Carter,  52, 53. 

10.  A  rent,  properly  so  caUed,  may  be  re- 
served on  a  lease  derived  out  of  a  power.  T. 
Jones,  35. 

11.  A  rent  granted  out  of  the  land  by  him 
in  reversion  shall  be  good.  Throekmerlon  v. 
Traty^  Plow.  161. 

12.  A  rent  cannot  be  reserved  out  of  a  thing 
incorporeal.    2  Vent.  69. 

13.  A  rent  cannot  be  granted  or  reserved 
of  any  estate  of  freehold  out  of  any  heredita- 
ment which  is  not  manurable.  BtUtB  case, 
7  Co.  23  b. 

14.  Every  rent-eervioe  ought  to  be  reserved 
by  the  donor  or  lessor,  and  by  apt  words  for 
the  same.  Brovming  ▼.  BeJtoii,  Plow.  132. 
139. 

15.  The  rent  must  be  reserved  to  the  heir 
or  heirs  of  the  lessor  by  that  name.  Ostes  v. 
frUK  Hob.  130. 

16.  It  may  be  reserved  to  the  heirs  first, 
witliout  naming  the  ancestor.  S.  C.  Hob. 
130. 

17.  A  rent  granted  for  equality  of  parti- 
tion may  be  in  foe-simple,  without  the  word 
**  heirs.*'    Browning  v.  Beslon,  Plow.  134 

18.  A  man  may  reserve  a  rent 

f  *1174  ]  to  himself^  for  life,  andadiffor. 

ent  one  to  his  heirs.  2  Saund.  371. 

19.  The  king  cannot  reserve  a  rent  to  an 
officer  removable  at  will.    1  Ld.  Raym.  36. 

20.  If  tenant  in  foe-simple  join  in  a  lease 
with  a  stranger,  reserving  rent  to  the  stran- 
ger,  this  is  void  to  the  stranger  and  to  the 
lessor  toa    Hob.  130. 

21.  Lease  by  tenant  in  fee,  and  rent  re- 
served  to  the  lessor  executors  administrators 
and  assigns;  the  words  "executors  and  ad- 
ministrators** are  void«  Sackeverel  v.  Progaie^ 
1  Vent.  162. 


f  22.  Ifuponajoint  lease  by  the  fother  and 
the  son  and  heir  apparent,  the  reservation  be 
to  the  son  by  that  name,  it  is  not  good,  though 
by  the  event  the  son  fall  out  to  be  heir.  OeSt$ 
T.  Frith,  Hob.  13a  151. 

23.  Reservation  in  a  lease  of  the  ancient 
rent,  not  mentioning  what  in  certain,  if  it  re- 
serves  or  excepts  any  part  anciently  demised, 
it  makes  it  a  void  reservation.  Owen  v.  Tho. 
mat  ap  /Sees,  Cro.  Car.  95, 96. 

24.  A  manor  was  entailed  by  a  special  act 
of  parliament,  which  contained  a  proviso  that 
the  donee  should  do  no  act  to  the  prejudice 
of  their  issue,  unless  for  jointures  or  for  term 
of  lifo,  dtc,  or  for  years  or  at  will,  according 
to  the  custom  of  the  manor,  rendering-  the 
true  mid  ancient  rent  of  the  lands,  dec,  so 
demised,  and  that  all  other  acts  should  be 
void ;  one  of  the  donees  accepted  a  fine  of  a 
stranger  our  eonuoano  de  droit  come  ceo,  dLC, 
of  the  moiety  of  the  said  manor,  Slc^  and  by 
the  same  fine  granted  the  said  moiety  for 
three  hundred  years  rendering  rent ;  among 
the  lands,  dec.,  so  granted  was  an  acre  <^ 
waste  parcel  of  the  manor,  of  the  value  of 
12tf.,  but  which  had  never  been  demised  be- 
fore, nor  had  the  free  rents,  nor  the  copyhold 
rents,  heriots,  &c.,  parcel  of  the  manor,  which 
were  included  in  the  same  grant,  ever  been 
demised  before ;  the  rent  reserved  amounted 
to  the  rent  formerly  reserved  upon  the  de- 
mesne lands,  tbe  free  rents,  the  copyhold 
rents,  dec.  It.  6d,  more,  and  12d.  for  the  acre 
of  waste,  and  was  made  payable  at  two  foasts 
of  the  year,  the  old  rent  having  been  reserved 
payable  at  four ;  afler  the  death  of  the  said 
donee  the  lessee  brought  an  ejeetione  firrMt 
against  the  heir  to  the  entail,  and  on  special 
verdict,  stating  the  above  facts,  judgment  was 
given  for  the  defendant;  and  resolved,  1st, 
although  it  is  provided  by  tbe  said  act  that 
all  estates,  &.C.,  restrained  by  the  said  act, 
&c.,  shall  be  void,  yet  by  construction  of  law 
they  are  not  void  as  to  the  tenant  in  tail  him- 
self but  voidable  by  the  issue;  2nd,  in  re- 
Bpect  of  the  acre  of  waste,  which  was  never 
demised  before,  the  rent  which  is  entirely 
reserved  out  of  the  whole  cannot  be  called 
the  true  and  ancient  rent ;  3rd,  the  rent  re- 
served issues  oat  of  the  lands  held  by  copy, 
which  were  never  charged  with  any  rent  be- 
fore, and  since  the  demesnes  only  have  been 
demised  for  rent,  the  whole  manor  cannot  be 
demised  within  the  said  act ;  in  this  case,  all 
by  the  grant  and  render  are  put  in  hotchpot; 
whereas  the  copyholds  ought  to  have  bisen 
granted  by  copy,  according  to  the  custom  of 
the  manor,  and  not  by  fine  or  deed ;  4tb,  tlw 
reservation  of  the  rent  at  two  days,  instead 
of  four,  makes  the  grant  and  render  void ; 
5th,  a  reservation  of  silver  in  lieu  of  gold  ia 
not  good,  nor  under  such  a  proviso  can  two 
farms  be  joined  in  one  demise,  reserving  ooe 
and  the  same  rent,  nor  can  a  parcel  of  a  form 
be  let  reserving  rent  jpro  rsla ;  but  a  reaervm^ 
tion  of  eight  Iraahela  of  wheat  instead  of  one 
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qmrter,  is  good.    SSknkmrd  ▼.  Biaekatter,  5 
Cow  3  b.    Moora,  197.  S.  C. 

35»  Held,  that  no  apportionment  in  the 
abofve  caM  coald  make  the  render  good,  for 
the  casual  profits  cannot  bo  reduced  to  a  cer- 
tain  Taloe.     Id.  ibid. 

26.  A  reservation  of  rent  shall  be  construed 
moat  strongly  against  the  lessor  himself.  Lan- 
jvn  7.  Came^  2  Saund.  166.  368. 

27.  A  reservation  shall  be  expounded  ac- 
cording to  the  reasonable  intention  of  the 
parties,  to  be  collected  by  the  words  of  their 
deed.  Lqfield'a  case,  10  Co.  106  a.  1  Brownl 
61.  a  C. 

28.  A  rent  reserved  at  Lady-day  and  Mi- 
daelmas,  upon  a  lease  in  April  for  a  year, 
cannot  be  diminished  in  payment.  Hob.  172. 

29.  A  lease  for  years  was  made  by  the  &- 
ther,  rendering  during  the  term  (if  the  father 
lived)  X30  at  Lady-day  and  Michaelmas,  by 
equal  portions,  and  rendering  to  his  heirs  and 

assigns  twenty  marks  ad  termi- 
I  *1175  ]  no§  pritdictot;    twenty*  marks 

only  are  payable  lor  the  whole 
year,  and  not  twenty  marks  for  each  half 
year.    Smith  v.  JVeioMm,  Yelv.  189. 

30.  O,  by  indenture,  in  consideration  of 
rent  reserved,  demised  to  Q  a  cellar,  to  have 
and  hold  to  him,  his  executors,  &o.  for  one 
year,  and  if  at  the  end  of  said  one  year, 
both  parties  should  agree  that  the  present 
demise  should  be  renewed  and  continued  for 
a  longer  time,  then  to  have  and  to  hold  the 
said  premises  for  three  years  more,  render- 
ing annually  during  the  said  term  4U/.,  at 
the  four  usual  feasts ;  the  reservation  of  the 
rent  was  held  to  extend  to  the  first  year,  for 
the  proper  place  of  a  reservation  is  to  come 
aAer  the  limitation  of  all  the  estates.  Lo- 
JUWs  case,  10  Co.  106  a. 

V.  Whkk  it  shopu)  be  by  dkbd. 

1.  Bent  may  be  reserved  by  contract  with- 
out a  deed.  WOttan  ▼.  Pilkney,  V  Vent. 
249. 

9.  It  nay  be  reaerved  upon  an  assignment 
of  a  term  without  deed.  Brownhw  v.  Hew- 
isy,  1  Ld.  Raym.  82.    Lutw.  368.  S.  C. 

3.  It  cannot  be  reserved  upon  a  lease  to 
one  who  is  not  a  party  to  the  deed.  1  And. 
9. 

VL  Wimff  THB  anxavATioiir  ano  xentb  are 

SEVERAL,   AND  WHEN  NOT. 

1.  Where  the  donor  reserves  the  three 
first  years  a  rose,  and  aAerwards  20«.,  this  is 
but  one  reservation,  and  not  several  Plow. 
154. 

2.  A  rent  of  10/.  reserved,  5^  at  Michael- 
mas, and  5/.  at  Lady-day,  is  but  one  rent. 
Whorewood  v.  Shaw,  Yelv.  24. 

3.  Rent  of  10/.  reserved  thus:  3/.  from 
acre  A,  and  3/.  from  acre  B,  Uc, ;  this  is  one 
rent,  and  not  several.  1  And.  174.  Mo.  52. 
S.C. 

4.  Where  several  houses  are  let  at  a  cer- 
tain rent,  seiliceU  one  house  at  so  much,  and 

Vol..  II.  34 


another  at  so  niQcb,  it  is  one  eutire  lease, 
with  one  entire  reservation  of  rent,  and  the 
scilicet  is  no  severance  of  it ;  but  by  apt 
words  on  one  lease  several  yearly  rents  may 
be  reserved.  Knight  ▼.  Breach^  5  Co.  54  b. 

5.  One  seised  of  lands  in  fee,  and  also 
of  landit  held  by  copy  of  court-roll  in  fee, 
made  one  entire  demise  of  the  said  lands  for 
years,  rendering  one  entire  rent ;  afterward 
the  lessor  surrendered  the  copyhold  to  the 
use  of  C  and  his  heirs,  and  at  another  time 
granted  the  reversion  of  the  freehold  lands 
to  C  in  fee,  and  the  lessee  attorned  ;  after- 
wards the  rent  being  in  arrear,  C  brought 
an  action  of  debt  for  the  whole  rent :  held, 
he  might  well  do  so,  although  he  came  to 
the  reversion  by  several  conveyances  and  at 
several  times.  CoUinB  v.  Harding,  13  Co. 
57.    Cro.  £1.  606.  S.C. 

6.  Several  reservations  for  the  several  par- 
cels make  the  demises,  rents,  and  conditions 
all  several.    Mo.  98. 

7.  One  lease  of  three  manors,  rendering 
for  A  5/n  for  B  5/.,  for  C  5/.,  creates  several 
rents,  for  which  there  must  be  several  avow- 
ers.    3  Dy.  30&  pi.  75. 

Vll.    Whence  the  rent  usues. 

1.  If  freehold  land  and  copyhold  land  are 
demised  together,  rendering  rent,  all  the 
rent  will  issue  out  of  the  free  land.  Mo. 
544.  lb.  50.  Collier  Y,  Harding,  Cro.  Elis. 
606.  622. 

2.  Rent  reserved  upon  a  lease  of  house 
and  goods  goes  with  the  reversion,  and  is- 
sues  out  of  the  house  only.    1  And.  4. 

3.  If  a  lease  be  made  of  land  and  tithes 
together,  reserving  rent,  the  rent  is  issuing 
out  of  the  land  and  not  out  of  the  tithes  in 
point  of  remedy,  but  it  is  issuing  out  of  both 
in  point  of  render.  Dean  and  Chapter  of 
Windsor  v.  Gavert,  2  Saund.  303,  304. 

4.  If  a  lease  of  land  be  made  in  two 
counties,  reserving  one  entire  rent,  although 
the  livery  be  made  at  several  times,  first  in 
one  county  and  then  in  the  other,  yet  the 
rent  issues  out  of  the  lands  in  both  counties. 
FiixherberVs  case,  5  Co.  79.  b. 

5.  If  lessee  for  twenty  years  leases  part 
for  two  years,  and  afterwards  the  whole  to 
another,  rendering  rent,  so  that  this  enures 
as  a  lease  in  reversion  fur  the  part  leased, 
and  a  lease  in  possession  for  the  residue,  yet 
the  rent  shall  issue  out  of  the  whole.  Roio- 
l}fngi*%  case,  4  Co.  52  a.  7th  res. 

6.  If  a  man  demises  A  and  B 

for  so  much*  rent,  and  has  no-  \  *1176  ] 

thing  in  A,  the  whole  rent  shall 

issue  out  of  B.     Cromn  v.   Tatbot,  Comb. 

238. 

7.  If  a  man  grants  rent  out  of  a  manor  of 
D,  and  further  grants  that  if  the  rent  be  be- 
hind, the  grantee  shall  distrain  for  the  same 
rent  in  the  manor  of  S,  it  is  but  a  penalty  in 
the  manor  of  S,  not  a  rent  issuing  out  of  it ; 
grant  that  one  and  his  heirs  shall  distrain  for 
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a  certain  rent  within  the  manor  of  S,  is  a 
grant  of  a  rent  out  of  S.  BuH^a  case,  7  Co. 
33  b.  24  a. 

Vllf.  Who  u  entitlbd  to  thk  abnt. 

1.  The  common  law  has  annexed  the  rent 
to  the  reversion.  Thur$ly  v.  Plants  I  Saund. 
23a 

2.  The  rent  shall  follow  the  reversion,  and 
the  heir  shall  have  it  although  reserved  th 
ezecators.  2  Leon.  214.  Saekeveral  v.  Fn^ 
gai^  2  Lev  13.  2  Saund.  367.  S.  C. 

3.  But  on  a  reservation  of  rent  on  a  lease 
(or  years  to  the  lessor  his  executors  and  as- 
signs,  the  heir  shall  not  have  the  rent  ^• 
mm  V.  TUMU,  2  Mod.  93.  1  And.  261. 
S.  P. 

4.  A  man  seised  of  land  ex  parte  maiema 
makes  a  gill  in  tail,  rendering  rent,  ^is  new 
rent  goes  with  the  reversion  to  the  heir  ex 
parte  matema,    Sym^e  case,  8  Co.  54  b. 

5.  A  rent  to  a  man  and  his  heirs  issuing 
oat  of  gavelkind  land  shall  go  aceording  to 
the  customary  descent  of  the  lend,  and  .not 
according  to  the  coarse  of  the  common  law. 
Randal  v.  Jenkim^  1  Mod.  97. 

6.  If  rent  is  granted  to  two  during  the 
life  of  J  S  to  his  use,  and  they  die,  the  rent 
is  vested  in  J  S  by  27  H.  8.  of  uses.  Craw- 
iey's  case,  Cro.  Eliz.  721. 

7.  Rent  payable  at  Michaelmas,  or  within 
.fifteen    days   afterwards;    the    reversioner 

grants  the  Reversion  for  life,  remainder  over; 
lessee  for  life  dies  after  Michaelmas,  and 
within  the  fifteen  days,  the  rent  not  being 
paid ;  it  shall  be  paid  to  the  remainder-man. 
Mo.  726. 

8.  A  rent  reserved  to  the  heirs,  omitting 
the  ancestor,  is  so  far  in  the  ancestor,  that 
though  be  cannot  demand  it,  be  may  release 
it.     0ate8  V.  Frith,  Hob.  130. 

9.  Where  a  lessor  demises  the  reversion 
expectant  on  an  estate  for  years  to  a  stran- 

Ser  for  life,  reserving  rent  cum  reoertio  acci- 
ert/,  the  lessor  shall  have  no  rent  during 
the  continuance  of  the  term  for  years.  Lan- 
yon  V.  Carne,  2  Saund.  166. 

10.  Rent  granted  to  baron  and  feme  for 
Uieir  lives  is  m  arrear ;  baron  dies,  and  rent 
arroar  again ;  feme  dies  intestate ;  adminis- 
trator brings  debt  for  both ;  and  held  good, 
for  all  survived  to  the  feme.  Dunple  v.  Tem- 
ple^ Cro.  Eliz.  791. 

11.  A  renUcharge  is  granted  to  husband 
and  wife,  arrears  incur  in  the  life  of  the  hus- 
band, and  afterwards  the  wife  dies  intestate; 
the  administrator  of  the  wife  shall  have 
them,  and  not  the  executor  of  the  husband. 
Wood  V.  Alkiiuon,  Lutw.  [470.]  1157. 

12.  Where  rent  is  reserved  to  the  lessor, 
his  heirs  and  assigns,  the  heir  and  not  the 
executor,  is  entitled  to  it.  3  Dy.  362.  pi. 
15. 

13.  If  a  reservation  be  of  an  heriot  or  40s. 
to  the  lessor  and  his  assigns,  at  the  election 
of  the  lessor  his  heirs  and  assigns,  yet  the 


devisee  of  the  lessor  shall  not  have  eithw 
the  heriot  or  the  40s.    1  Mod.  216. 

14.  Where  a  roan  reserves  a  rent  to  a 
stranger,  neither  the  heir  nor  the  stranger 
shall  have  it.  Pinkney  v.  Inhabitanta  rfihe 
Eatt  Hundred  in  Rutland,^  Saund.  379. 

15.  Where  the  baron,  being  possessed  of 
a  term  by  indenture,  to  which  the  feme  was 
made  a  party,  but  did  not  seal  it,  aasigiis  all 
his  term  to  the  assignee,  yielding  rent  to  the 
said  baron  and  feme,  and  the  snrvivior  of 
them,  and  dies,  neither  the  feme  nor  the  ad- 
ministrator can  have  the  rent  SaeheverM  v. 
JPromft,  2  Saund.  368. 

iST  If  a  man  seised  in  foe  demiees  an  aere, 
reserving  rent  to  him  and  his  heirs,  and  also 
demises  another  acre,  reserving  another  rent 
to  himself,  without  saying  **  and  to  his  haira," 
the  heir  shall  not  have  the  latter  rent  2 
Saund.  368.  S.  C. 

17.  A  rent  may  not  be  devised,  and,  heing 
but  a  chattel,  shall  go  to  exaentors.  I  Dr. 
56.  pi.  1. 

18.  If  lessee  for  one  hundred  years  lamae 
for  twenty  years,  rendering  rent,  and  the 
great  term  is  conveyed  to  the 
reversioner*'  in   fee,  he  cannot  [  *11TT  ] 
have  the  rent    Mo.  94 

19.  An  exeentor  of  a  landlord,  where  rent 
is  due,  shall  have  the  same  benefit  of  the 
act  against  an  execution,  as  the  testator 
might  have  had  if  living.  Chaee  v.  Ckaee, 
Fort  359. 

20.  If  a  lessee  for  years  grants  a  rent- 
charge  to  a  stranger,  and  after  surrenders 
his  term  to  the  lessor,  the  stranger  shall 
have  the  rent  during  the  term.  Deavenpori^a 
case,  8  Co.  144  b. 

21.  Where  the  father  (seised  in  fee)  and 
his  son  and  heir  apparent  make  a  lease  for 
years  to  commence  on  the  death  of  the 
father,  yielding  rent  to  the  son  by  his  pro* 
per  name,  the  sou  shall  never  have  this  ronU 
SaehevereU  v.  Froggatt,  2  Sannd.  370. 

22.  A  surviving  joint-tenant  is  not  enti- 
tled to  rent  reeerved  on  a  lease  by  his  com. 
panion,  nor  the  reversioner  to  rent  reeerved 
on  an  under  lease  by  tenant  for  life  previous 
to  his  surrender,  though  in  both  casee  the 
lease  continues.  SkeUpa  case,  1  Co.  93  b.  J. 
Bridg.  44. 

23.  If  a  man,  to  take  advantage  of  a  con- 
dition of  reentry,  demands  the  rest  at  sun- 
set yet  if  he  die  before  midnight  hie  heir 
shall  have  the  rent,  and  not  his  executors. 
Duppa  V.  Mayo,  1  Saund.  287. 

IX.  At  what  Tim  it  BBooms  mnc 

1.  Rent  is  not  due  until  the  last  minute  of 
the  natural  day ;  namely,  at  midnight  Du^ 
pa  V.  Mayo,  I  Saund.  287.  Stafford  v.  IFmt- 
worth,  9  Mod.  21. 

2.  Tenant  for  life  makes  a  lease  reserving 
rent,  and  dies  some  time  before  the  rent  day 
is  come;  the  tenant  ma^  detain  the  rent, 
and  yet  a  small  matter  will  make  him  ten- 
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ant  at  will  of  the  revenion.    Harding  ▼. 
Jfrpoir,  Comb.  255. 

3.  If  he  ID  rBTenion  grants  a  rent  to  com- 
meoce  aAer  the  term  ended,  and  the  leasee 
sorranders,  the  rent  shall  be  paid  presently, 
and,  as  to  the  grantee,  the  term  shall  be  sa^d 
to  be  determined.  Wro/etZey  v.  Adam$^  Plow. 

19a 

^  Rent  payable  by  devise  at  the  usual 
feasts,  shall  be  intended  at  the  usual  feasts 
for  payment  of  rent  in  the  same  town.  2 
Andr.  122. 

5.  Where  a  rent  is  reserred  payable  at  H, 
a  plaee  out  of  the  land,  and  ir  it  be  behind 
by  fbfty  days,  then,  ftc,  it  shall  be  paid  at 
H  the  last  of  the  forty  days,  as  well  as  it 
afaonld  the  first  day  on  which  it  was  xlue. 
BUipeUy  T.  Brand,  Plow.  70. 

6.  Rent  upon  a  lease  for  fiAy  years,  if  the 
laaeor  should  so  long  live,  was  reserved 
payable  at  the  four  usual  feasts,  or  within 
thirteen  weeks  after  Lady-day,  but  within 
the  thirteen  weeks  the  lessor  died ;  her  ex- 
e^atoi;  brought  debt  against  the  lessee  for  the 
rent  due  atX«ady-daj ,  held,  upon  demurrer, 
the  aetion  is  not  maintainable,  dun's  case, 
10  Co.  127.    Cro.  Jac.  309.    4  Leon.  247. 

7.  Where  rent  is  reeerved  on  two  feasts 
jearly,  it  shall  be  paid  on  that  which  comes 
firrt,  though  named  Ust  2  Dy.  130.  pL  69. 

JL   How  LONG  THE  RXNT 'bONTINCTB  PATABUE. 

1.  A  reservation  of  rent  during  the  term 
flhail  be  intended  during  the  whole  term. 
Plow.  30. 

2.  And  though  the  lease  do  not  say  to 
whom,  the  law  makes  the  construction,  that 
it  shall  bo  paid  duroMUt  turmino  to  them 
whom  it  shall  belong  to.  SaeheotreU  ▼.  Frog' 
gaiU  3  Sannd.  369. 

3.  Agraeroant  by  articles,  ^  and  the  lessor 
doth- demise  for  twenty-one  years  to  the  les- 
see, provided  the  lessee  pay  120/.  rent  annu- 
ally f  thb  is  a  good  reservation,  and  the 
rant  is  to  be  intended  payable  during  the 
term.    Mo.  459. 

4.  A  man  seised  in  fee  demises  the  land 
ibr  yoars,  reserving  rent  dnrainte  Urmkno  to 
the  said  lessor,  his  executors,  administrators 
and  aasigBS,  and  the  lessee  covenants  to  pay 
it  accordingly,  and  the  lessor  devises  the  re- 
TSiaioii  and  dies  ;Tthe  reservation  is  good  to 
eontiniie  the  rent  during  the  whole  term, 
and  the  devisee  shall  have  an  action  of  co- 
v«nant  for  non-payment  thereof.  SaekevereU 
▼.  f^nfgnU^  2  Sannd.  369, 370, 371. 

5.  A  husband  makes  a  lease  rendering 
rent  for  bis  life,  and  the  life  of  his  wife;  this 
is  to  be  intended  during  the  life  of  the  hus- 
band and  wife,  and  the  longer  liver  of  them. 

Mo.87(L 

6.  A  reservation  of  a  journey 

[  •1178  ]  on  a  demise,*  to  be  performed 

vearlj,  shall  be  intended  during 

the  tenn  only.    2  Saood.  168. 

7.  An  abbot  makes  a  lease,  yielding  rent 


to  him  and  to  his  successors;  adjudged  that 
the  rent  shall  continue  during  the  whole 
term.    2  Saund.  369. 

8.  A  reservation  in  a  lease  for  years,  of 
rent  during  the  term  to  one  or  his  succes- 
sors, is  good,  and  the  rent  shall  continue 
during  the  whole  term ;  bat^  a  feoffaient  to 
A  or  his  heirs  is  but  an  estate  for  life.  Pain 
V.  Mallory,  5  Co.  Ill  b.    Cro.  El.  632.  S.  C. 

9.  A  enfeoffed  B  upon  condition ;  A  and 
B  by  deed  granted  a  rentHsharge  to  C ;  the 
condition  is  broken ;  A  re-enters,  C  distrain- 
ed, .and  A  brings  replevin:  held,  that  the 
rent  remained  good,  the  grant  of  A  enuring 
to  C  by  way  of  confirmation.  Anne  May- 
otve'j  case,  1  Co.  146  b. 

10.  If  a  man  seised  in  fee  grants  a  rent, 
it  will  be  for  the  life  of  the  grantee,  for  the 
grantor  has  power  to  grant  it  so.  1  Ro.  370. 
•  11.  Tenant  for  life,  and  remainder  to  the 
eldest  son  and  his  heirs,  both  join  in  a  lease, 
reserving  rent  to  the  tenant  for  life  and  his 
heirs ;  the  rent  is  determined  on  his  death. 
JhmiU^a  case,  Palm.  485. 

12.  One  seised  in  fee  by  indenture  demis- 
ed, rendering  annually  to  himself  and  his 
assigtis  a  certain  rent,  payable  half  yearly; 
the  lessor  died;  held,  the  rent  was  deter- 
mined, and  should  not  go  to  the  heir.  Woth 
Urn  V.  Edwin,  12  Co.  36. 

13.  If  termor  grants  a  rent-charge,  and 
after  surrenders,  yet  the  rent  shall  be  paid 
during  the  term,  and  as  to  the  grantee,  the 
term  shall  be  said  to  have  continuance. 
WroUeljf  ▼.  ^dojnj,  Plow.  19& 

XI.  How  rr  tbould  bk  paid  or  TiNDxaxD. 

1.  Rent  payable  at  two  feasts  is  to  be 

rid  by  equal  portions.  Brewin  v.  JUanffield, 
Leon.  235. 

2.  It  is  payable  by  the  executbr  before 
obligations.  Itewpori  v.  Godfrey,  3  Lev.  267. 

3.  A  demand  or  tender  of  rent  on  the  last 
moment  of  the  day  of  payment  is  good.  2 
Dy.130.pl.  69. 

4  If  the  king  makes  a  lease  without  ap- 
pointing any  place,  or  into  whose  hands  the 
rent  should  be  paid,  the  lessee  may  pay  it 
either  at  the  Exchequer  at  Westminster,  or 
into  the  hands  of  the  king*8  bailiffs  or  re- 
ceivers authorised  for  that  purpose.  Bo- 
rmighB*i  case,  4  Co.  72  b.  Cro.  EHz.  462. 
S.  C 

5.  Where  it  is  reserved  to  the  king,  and 
he  grants  the  reversion,  the  rent  ought  to  be 
tendered  upon  the  land.  Burroughyr.  ThyZor, 
Cro.  Eliz.  462. 

6.  Payment  of  rent  does  not  of  itself  estop 
the  party  from  disputing  the  title  of  him  to 
whom  it  was  paid.    1  Saund.  326. 

7.  On  a  lease  in  which  rent  was  reserved 
to  be  paid  **  without  any  deduction  or  abate- 
ment whatsoeTer,**  it  was  resoWed,  that  as 
the  land-tax  act  enables  the  tenant  to  de- 
duct this  tax  out  of  his  rent,  he  has,  in  all 
cases,  t  right  to  stop  it,  unless  there  is  an 
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expren  agreement  to  the  contrary.    Cran' 
itoun  ▼.  ClarKU  Mod.  240.  n. 

8.  But  where  there  is  an  expreee  agree- 
ment "  to  pay  all  taxes,  land-tax  only  except- 
ed,** the  lessor  is  only  bound  to  allow  at  the 
rate  of  and  in  proportion  to  the  rent  at  the 
time  of  the  demise,  and  not  for  any  increase 
on  account  of  the  improyement  of  the  estate. 
Ifyde  V.  HiU,  11  Mod.  240.  n. 

XU.     RsaPBCTINO  THX  DXMAND  or  KENT. 

1.  Rent  of  402.  per  annum,  payable  weekly 
as  the  lessor  requires,  although  it  be  not 
even  required,  he  can  have  debt  after  the 
year  is  finished.    Bayly  ▼.  Baxter,  Lat.  128. 

2.  If  tiie  lessee  be  bound  by  obligations  to 
pay  the  rent,  there  needs  no  demand,  yet  it 
must  be  tendered  upon  the  land.  Hob.  8. 
Contra,  Cro.  Car.  76,  77. 

3.  If  rent  be  in  arrear  ten  days,  being  law- 
fully demanded,  it  shall  be  lawful  for  the 

frantee  to  distrain,  he  can  distrain  without 
emand,  for  the  distress  is  a  demand.    Mo. 
883. 

4.  A  rent-serrioe,  though  not  demanded 
at  the  day,  may  be  distrained  for  without  a 
personal  demand ;  aecus,  of  a  rent-seek,  or 
service  tendered  at  the  day  to  the  person  of 
the  lord.     Cranley  ▼.  Kingatpell,  Hob.  207. 

5.*  The  assignee  need  not  de- 
[*1179  ]  mand  the  rent  at  the  day,  to 
enable  him  to  distrain ;  a  man 
who  has  a  rent-seek  payable  yearly  at 
the  feast  of  Easter,  and  has  once  seisin  of 
the  rent,  and  the  feast  passes,  and  no  tender 
or  demand  made  of  the  rent,  may  after  the 
day  come  to  the  land  and  demand  it,  and  al- 
though the  tenant  be  not  there,  if  none  be 
ready  to  pay  the  rent,  he  shall  have  an  as- 
■iae.    Mauna*$  case,  7  Co.  28  b. 

6.  Otherwise  if  the  tenant  were  on  the 
land  at  the  last  instant  of  the  feast,  ready  to 
pay  the  rent ;  for  in  such  case,  he  ought  to 
demand  the  rent  of  the  person  of  the  tenant 
of  the  land,  and  if  he  cannot  be  found  there, 
he  should  make  the  demand  on  the  land  at 
the  next  feast  of  Easter.    Id.  ibid. 

7.  Lessor  is  not  bound  to  demand  the 
rent  before  the  lessee  is  bound  to  pay  it. 
AUfy.  Orange,  Plow.  172. 

B.  A  condition  of  re-entry,  if  rent  be  in 
arrear  for  a  certain  space  of  time  afler  being 
demanded,  and  no  distress  on  the  premises, 
is  not  broken,  if  no  demand  be  made  within 
the  time,  though  the  goods  are  remoyed 
from  the  premises  before  the  time  for  mak- 
ing the  demand  ultimately  expires.  Woreei- 
Ur  y.  Stone,  Cro.  Eliz.  63. 

9.  Rent  payable  sue  eeMoer  at  another 
place  is  demandabia  before  the  estate  ceases. 
Mo.  598. 

10.  Upon  a  lease  for  years  from  24th  June, 
rendering  rent  **  at  Michaelmas  St.  Thomas, 
Lady-day,  and  Midsummer,  or  within  twenty 
days  after,"  a  demand  of  a  year's  rent  as 
due  on  the  S5th  December,  is  bad.     Thorn-' 


MfU  y.  Ptficen/,  7  Mod.  97.    1  Salk.  141.    2 
Ld.  Raym.  819  S.  C. 

11.  When  a  lease  reserves  71.  rent,  and 
there  is  one  year's  rent  and  3L  more  in  ar- 
rear, the  lessor  cannot  demand  lOL,  whereby 
to  take  advantage  of  a  condition,  because  it 
is  an  entire  sum.    ^lum.  Aleyn,  95. 

12.  Condition  that  a  lease  for  yeara  shall 
be  void  for  non-payment  of  rent;  it  is  not 
void  till  demand.    Hob.  67.  313, 371. 

13.  Rent  ought  to  be  demanded  open  the 
land  to  take  advantage  of  a  condition  of  re- 
entiT.    Hob.  8.    1  Dj.  51  b. 

14.  Though  the  rent  be  payable  oot  of  the 
land,  it  ought  to  be  demanded.  Bnrkyn  v. 
Edmunde,  Cro.  Eliz.  536.  Centra^  1  Dy. 
51  b. 

15.  Rent-seek  is  only  demandable  on  the 
land.    T.  Jones,  120. 

16.  If  a  rent-seek  be  granted  oot  of  Dale, 
payable  at  Sale,  a  demand  thereof  at  Dale 
is  good.    Cro.  Car.  608. 

17.  If  a  lease  be  made  of  a  wood  only,  de- 
mand of  rent  must  be  made  at  the  most  open 
and  notoriooe  place  in  the  wood.  3  Dj.  339. 
pi.  12. 

18.  Lease  of  a  house  rendering  rent,  and 
for  non-payment,  &c ;  if  the  door  be  open, 
the  lessor  must  enter  into  the  houee  and  de- 
mand it.  Lord  Cromwd  v.  Andrews,  Cro. 
Eliz.  15. 

19.  Rent  paid  before  the  day  will  not 
save  the  condition  of  re-entry,  if  on  demand 
it  be  not  paid  at  the  day.    Id.  ibid. 

XIII.  RksPBCTING  TBS  AOCCPTANCK  OP  EXNT 
AND  rrS  KPPXCT. 

1.  Acceptance  of  ^nt  by  the  lord  does 
not  make  him  lose  a  relief,  dec.  incurred  be- 
fore acceptance,    2  And.  178. 

2.  Acceptance  of  rent  by  the  wife  een* 
firm^  the  lease  of  the  husband.  3  Leon. 
•271. 

3.  The  like  by  issue  in  tail  of  a  lease  not 
warranted  by  the  statute.  3  Leon.  271.  1 
Keb.  778.  pi.  20. 

4.  The  like  by  an  infant  at  his  fall  age. 
3  Leon.  271. 

5.  So  also  of  a  lease  by  a  predeceseor,  and 
the  successor  accepts  the  rent.    Ibid. 

5.  But  acceptance  of  rent  br  the  master 
of  a  corporation  aggregate,  and  acquittnnee 
given  under  his  hand,  does  not  make  a  voida- 
ble lease  good,  unless  he  had  authority  un- 
der the  common  seal  to  do  so.    1  Ro.  172. 

7.  Acceptance  of  rent;ineurred  after  con- 
dition broken,  bars  entry  for  breach  of  con- 
dition, as  well  collateral  as  inherent,  and  the 
making  an  acquittance  for  rent  is  a  bar  of 
the  arrearages.  Harry  v.  OfteeM,  Moore, 
426. 

8.  Acceptance  of  rent  after  notice  of 
breach  of  condition  bars  entry.  Cro.  Jac 
398.    Moere,  456. 

9.  Acceptance  of  rent  is  a  dispensation 
with  forfeiture  of  a  copyhold,  dee.  1  Keb*  15. 
pi.  4.    1  Saund.  288  e. 
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10.  Tenant  in  Uil  makei  a 
[  *1180  ]  feoffment  in  fee*  to  the  use  of 
himeelf  and  hia  heire,  and  then 
naakea  a  lease  for  yean  and  diet ;  the  iteue 
•ecepla  the  rent;  still  he  shall  avoid  the 
lease,  because  he  is  remitted,  ilnon.  Moore, 
846. 

11.  Acceptance  of  rent  of  a  new  tenant 
does  not  bar  distress  for  relief  due  from  the 
old  tenant,  but  was  a  bar  of  the  arrearages 
of  a  rent  before  the  statute  21  H.  8,;  qtusre 
If  so  since  the  statnte.  Carham  ▼.  Norton^ 
Moore,  643. 

i2.  Acceptance  of  the  husband  will  bind 
the  wife  for  ever.    2  Ro.  133. 

13.  Where  the  issue  of  him  in  remainder 
accepts  the  rent  of  tenant  for  life,  it  is  a 
good  afl^manoe  of  his  estate.     1  Leon.  343. 

14.  Bj  acceptance  of  rent  by  the  lessor 
from  the  assignee,  the  privity  of  contract 
between  the  lessor  and  first  lessee  is  extin- 
guished, and  the  action  of  debt  against  the 
first  lessee  is  gone.  1  Sannd.  340.  2  Saund. 
302,303,304. 

15.  But  after  such  acceptance,  the  lessor 
or  his  assignee  can  maintain  an  action  of 
covenant  against  the  first  lessee  upon  his  ex- 
press covenant  for  payment  of  the  rent.  1 
Sannd.  240, 241.     1  Sid.  401. 

16.  Acceptance  of  rent  from  the  assignee 
of  the  lessee  dispenses  with  a  condition  not 
to  assign.    1  Saund  388.  n.  [a], 

17.  A  lessor  may  refuse  to  accept  the  as- 
aignee  to  be  his  tenant  at  one  time,  and  yet 
may  accept  of  him  afterwards  when  he 
pleases.  Devereux  v.  Barhw^  2  Saund.  183. 
XIV.  Rnncmiio  thi  apfoetionment  amd 

niVISlON  OF  aZNT. 

1.  A  rent  sliali  be  divided  into  halves,  ac- 
cording to  the  halves  of  the  reversion. 
Smmaerton  v.  Mdier,  Hob.  177. 

2.  If  a  lessee  for  years  grants  part  of  the 
land  during  the  term,  the  rent  is  apportiona- 
Ue.    Moore,  93. 

3b  If  the  lessor  grant  part  of  the  land,  the 
grantee  shall  have  no  rent  1  Leon.  253. 
Anan.  3  Leon.  1. 

4.  An  apportionment  cannot  be  made  of  a 
rent-charge  by  act  of  the  parties.  Roll  v. 
Oafters,  Hob.  25. 

&  Rent  may  be  apportioned  by  the  act  of 
the  lessor  and  the  assent  of  the  lessee.  CcL 
Ims  V.  Harding,  13  Co.  57.  Cro.  £1. 606.  633. 
S.C. 

6u  Rent  shall  be  apportioned  upon  a  de- 
seeat  of  the  reversion  of  a  parcel,  but  not  on 
the  sale  of  parcel.    1  And.  32, 23. 175. 

7.  If  a  grantee  of  a  sent-charge  purchase 
p«ft  of  the  lands,  the  rents  shall  be  appor- 
tioned in  equity,  especially  if  he  was  igno- 
rant of  his  title  to  the  rent  when  he  made 
the  purchase.    Moael.  357. 

8.  One  lessee  alone  cannot  come  into 
Chmmsmj  for  an  apportionment.  SU^ordr. 
cay  of  London^  Btxtu  95. 

9.  A  rent-charge  is  divisible  by  a  fine  to 


uses  or  devise  ,without  the  assent  or  attorn* 
mont  of  the  party.  Colbome  v.  Wright^  3 
Lev.  340. 

10.  Rent  is  apportionable  upon  a  grant  of 
the  reversion  of  a  parcel,  surrender  of  per- 
eel,  or  eviction  of  parcel.  Moore,  114. 
Swinnerlon  v.  Miller^  Hob.  177. 

11.  Rent  may  be  apportioned  in  the  king*s 
case,  which  cannot  in  the  case  of  a  common 
person.  Knight  and  Bee€h*$  case,  3  Leon. 
134—137. 

13.  If  a  man  seised  in  fee  of  a  manor 
holden  in  moieties  by  socage  and  knight*s 
service,  and  of  a  parsonage  appropriate, 
leases  them  for  an  entire  rent,  and  on  his 
death  devises  the  manor  for  life,  remainder 
in  tail,  the  remainder-man,  on  a  surrender 
to  him  of  the  estate  for  life,  may  distrain  on 
the  lessee  for  an  apportionment  of  the  rent ; 
and  a  bar  to  his  avowry  must  show  the  value 
of  all  the  premises,  and  answer  the  rate  of 
the  apportionment.  Ewer  v.  MoyU^  Cro. 
Eliz.  771. 

13.  If  in  a  lease  the  habendum  be  for 
years,!  yet  the  rent  may  be  apportioned  ac- 
cording to  the  reddendum*  Thmpkine  v. 
PineoufU  Salk.  141. 

14.  A  leased  for  years,  and  then  devised 
the  land  to  B  and  his  sister,  and  to  the  heirs 
of  every  of  their  bodies ;  they  have  several 
inheritances;  and  the  sister  dying  leaving 
issue,  on  the  death  of  B  without  issue,  the 
rent  shall  be  apportioned  to  the  issue. 
HuntletfB  case,  Dy.  336  a. 

15.  On  a  lease  at  will  13lh  of  January, 
debt  lies  not  for  half  a  year's  rent  due  at 
Lady-day.     1  Keb.  135.  pi.  63. 

16.  So  of  a  lease  for  years  at 

20Z.  per  annum^  it  lies  not  for  any .  [  *1 181  ] 
less  term  than  a  year.    Salk.  65. 

17.  Tenant  by  chivalry  having  nuule  a  lease 
for  years,  rendering  rent,  devises  two  parts 
of  the  reversion ;  no  rent  passes ;  so,  if  the 
lessor  enter  into  parcel,  and  make  feoffment, 
all  the  rent  determines.    Moore,  381. 

18.  If  one  lease  a  warren,  which  extends 
into  three  vills,  rendering  rent,  and  the  re- 
version in  one  vill  be  prrsnted,  the  rent  is  not 
apportionable  but  extmct.  Moore,  115.  Viids 
ilnim.  3  Leon.  1. 

19.  Copyholder  leases  for  sixteen  years, 
rendering  rent,  the  lessee  leases  part  for  ten 
years  without  rent,  the  last  lessee  assigns  his 
term  to  first  lessor,  he  shall  have  the  whole 
rent  without  extinguishment  or  apportion- 
ment. Hodgtan  v.  Thomboroughf  3  Lev.  134. 
3  Keh.  500. 

20.  The  lessor  ofland  and  implements  with 
it,  entered  on  his  lessee,  and  made  a  feoffment 
thereof^  and  the  lessee  re-entered  upon  him ; 
the  feoffee  may  now  bring  debt  for  the  whole 
rent,  and  there  shall  be  no  apportionment.  8 
Dy.  313.  pi.  37. 

31.  A  lessee  who  is  evicted  in  consequence 

of  a  statute  aeknowledged  bv  a  former  owner 

I  of  the  estate,  cannot  be  sued  by  his  lessor  for 
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an  apportionment  of  the  rent  on  an  indenture 
to  perform  covenanta,  Slc^  and  a  plea  of  a 
performance  need  only  answer  the  indenture 
tnbstantiallj,  and  to  a  common  intent  Emott 
▼.  Cole,  Cra  Eliz.  355. 

S2.  A  lease  for  years  was  made,  rendering 
rent,  with  condition  for  re-entry ;  a  moiety  m 
the  rent  was  extended  upon  an  degit,  by  which 
the  whole  condition  was  suapended.  Moore, 
23.91. 

XV.  RnPicriNa  thk  suspension  of  bint. 

1.  Rent  is  suspended  by  the  entry  of  the 
lessor.    Hob.  8. 

2.  And  by  entry  into  that  which  passed  not 
by  particular  but  only  general  words.  Hob. 
190. 

3.  If  there  be  a  lease  of  land  in  which  there 
are  trees,  and  some  not  being  timber  are 
blown  down  by  the  wind,  though  the  lessor 
take  them  away,  it  does  not  suspend  the  rent 
3  Ro.  399.  415. 

4.  Entry  of  the  lessor  is  no  suspension  of 
the  rent,  unless  the  lessee  is  evicted.  1  Ld. 
Raym.  ZOJ.    Hob.  326. 

5.  Suspension  of  rent  shall  not  be  where 
the  tenant  has  an  action  of  trespass.  Rofier 
T.  U^^  T.  Jones,  148. 

6.  The  rent  is  not  suspended  by  an  extent 
made  of  the  land  before  the  rentZday,  if  the 
liberaU  were  executed  after.    Hob.  w2. 

7.  Where  the  lessee  is  excused  from  repairs 
in  case  of  loss  by  fire,  yet  the  rent  is  not  sus- 

rinded  while  the  tenements  remain  unbuilt 
Ld.  Raym.  1477.    3  Saund.  422.  ai 

8.  Rent  is  suspended  by  union  with  the 
crown.    Ley,  1. 

9.  If  the  lessor  makes  a  lease,  reaenring 
rent,  and  afterwards  accepts  a  demise  of  part 
of  the  premises  so  demised  by  him,  such  do* 
mise  oonforring  a  present  interest,  the  rent 
is  suspended,  and  that  although  the  lessor 
does  not  enter.  Rawlffng8*a  case,  4  Co.  52  a. 
3drea. 

10.  A  remainder  in  tail,  or  for  lifo,  expect- 
ant upon  an  estate  for  lifo,  or  in  tail,  shall 
never  suspend  a  mesnalty,  seignory,  rent, 
&C.    AscoiigVa  case,  9  Go.  134  a. 

11.  A  rent,  though  suspended,  is  grantable. 
3  Leon.  154. 

XVI.  RnPBcnno  tbb  xxTiNacrisHinifT  or 

RBNT. 

1.  By  destroying  a  reversion  a  rent  which 
folbwed  it  is  extmgnisbed.  Awon.  3  Leon. 
961. 

3.  Rent  is  granted /mratitsr  vie,  the  grantee 
dies;  the  rent  is  thereby  determined.  Hditn 
v.  AnaOfrroofte,  Vaugh.  300, 901. 

3.  Two  joint-tenants  in  foe,  one  of  them 
makes  a  lease  to  a  stranger  yielding  rent,  tiie 
joint-tenancy  of  the  inheritance  is  not  sever- 
ed, and  the  other  joint-tenant,  if  he  survives, 
shall  have  the  reversion,  but  not  the  rent 
Latw.  [477, 478]. 

4.  Lessee  for  years  assigns  his  term  lo  hun 
in  reversion,  rendering  rent ;  the  render  is 


good,  though  the  term  is  surrendered.    Win- 
$ton  V.  Pinkney^  3  Lev.  80. 

5.  Where  rent  is  in  arrear,  and  afterwarda 
it  is  granted  over  in  foe,  and  an  attornment 
thereupon,  the  grantor  thereby* 

loses  his  arrears,  and  cannot  af>  [  *1182  ] 
terwards  distrain.  Dixon  v.  Har* 
rimm,  Vaugh.  40. 

6.  A  man  made  a  lease  to  A  for  lifo,  and 
to  B  for  jrears,  rendering  rent,  to  commence 
at  A*s  death,  who  surrenders  to  his  landlord; 
he  before  the  death  of  A  enfeofi  C;  A  dies, 
the  rent  is  not  extinguished.  1  Uj.  31.  pL 
210. 

7.  If  the  land  be  evicted,  the  rent  is  gone, 
and  also  the  bond  and  covenant  for  payment. 
1  Ro.  19& 

8.  If  the  land  out  of  which  the  rent  ia 
granted  he  recovered  by  eigne  title,  all  the 
rent  is  extinct;  but  if  only  the  land  in  whidi 
the  distress  is  limited  be  evicted,  the  whole 
lent  remains.    Butt*i  case,  7  Co.  37  b. 

9«  If  a  man  leaae  the  profits  of  a  court  for 
years,  rendering  rent,  and  the  lessor  releaae 
all  the  services,  the  rent  is  discharged.  Hob. 

43. 

10.  A  rent  newly  created  en  oonditioo  may 
cease  without  entry;  aeeus  as  to  a  rent  tn  esse. 
ChdmltyU  case,  2  Co.  60  a. 

XVII.  RasmriNo  tbs  kkvival  or  nnrr. 

1.  A  rent  newly  created  may  cease  for  a 
time  and  revive  again.  The  Prinee*§  case, 
8Co.l7b. 

2.  If  the  grantee  for  lifo  of  a  rentcharge 
takes  a  lease  of  the  land,  or  part  of  the  land, 
and  aftenvards  surrenders  it,  the  rent  which 
was  thereby  suspended  shall  be  revived.  Pcfe 
V.  Pemmerfon,  Hntt  94    Cro.  Car.  101. 

3.  SLent  suspended  by  union  with  the  crown 
is  revived  by  a  grant  to  the  subject  Limg*» 
case.  Ley,  1. 

XVIII.  Of  the  ASStONHKNT  or  EBNT. 

1.  A  rent-chaige  granted  to  one  and  his 
assigns  pro  eoiuuto  impendendo,  may  be  as- 
signed over.    Mound  v.  Orc^ety*  7  Uo.  38  Ik 

9.  Rent  of  lessee  for  years  may  be  mnied 
without  the  reversion.  Ooodman  v.  Packer^ 
T.  Jones,  1. 

XIX.  RjBtfgrrwo  thi  aBHXDns  roa  mon. 
PAWSNT  or  anrr  ^^ 

(a)  B«  re-^MfPy. 
1.  Where  land  is  devised  or  limited  to  cos 
till  he  raises  a  certain  sum  of  money,  and 
the  heir  enters  upon  the  devisee  and  pdia  him 
oat,  it  is  in  the  election  of  soch  deviaee  oithar 
to  bring  his  action  and  recover  tin  meana 
profita  which  are  to  be  accountid  paroal  of 
the  snm,  or  be  may  f»«ntar  and  Iwld  the 
knd  over  until  he  miea  the  whole  snm;  bol 
if  a  strsnger  ocmqaea  the  land,  thoogfa  tfan 
devisee  has  not  notice  of  the  devise,  yet  he 
moat  take  notice  at  hia  peril ;  ao  it  ia  of  ten- 
ant by  eUgiit  statnte-nierohant  cr  staple,  «ir 
ffuardian  holding  over  for  the  doahle  value. 
Sir  it.  Cofbefo  esse,  4  Co.  81. 
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%  A  rent-charge  wu  granted  to  Sir  R.  B. 
and  hia  heirs,  and  in  the  deed  of  ffrant  was 
this  danse:  **  that  if  the  rent  be  behind,  &rc., 
then  it  shall  be  lawful  for  the  grantee  to  en. 
tor  and  retain  till  he  be  satis&d  ;**  resolved, 
the  grantee  by  virtue  of  this  elaose  may  main- 
tain  an  ejectment.  Jenuftv.  Cooly^  T.  Raym. 
137,  138. 158, 159. 

3.  But  in  each  case,  afler  his  entry,  he  has 
enly  a  pernancy  of  the  profits,  for  he  cannot 
cot  down  trees,  or  poll  down  houses ;  if  he 
does,  trespaflB  Kes  against  him,  as  against 
him  who  abuses  a  distress.  S.  C.  T.  Raym. 
159. 

G>)  By  duire$§, 

1.  Rant  may  be  distrained  for  by  tenant  at 
wilL    Comb.  255. 

9l  The  power  to  distrain  may  be  lost  by  a 
perpetual  onion,  suspension  pro  tempore^  dy> 
mg  without  heir,  granting  of  it  upon  oondi- 
tjoi,  and  by  a  granting  over.  Dixon  v.  Ifor- 
risen,  Vaagh.  &. 

3.  Seixuro  of  some  goods  as  a  distress  for 
rent,  in  the  name  of  all  the  goods  in  the 
house,  is  a  good  seizure  of  all.    Holt,  416. 

4  If  a  landlord  make  a  distress  for  rent, 
he  must  remove  the  goods  within  the  time 
mentioned  in  the  statute:  by  11  Geo.  3.  c. 
19.,  a  landlord  after  making  a  distress  for 
rent,  shall  not  be  considered  as  a  trespasser 
mb  tntiie  (or  any  subsequent  irregularity,  but 
the  distress  shall  be  good,  and  the  party  re- 
cover  damages  for  the  special  injury  he  re- 
eeives.  JM  v.  Monger^  6  Mod.  316.  lb.  note. 

[Ste  estfe,  tit  DivncBB,  Vol.  I.  p.  534.] 

[  *1183  ]  (c)*  By  teising  goods  unlawfiiUy 

remaned, 

1.  It  is  not  necessary  to  allege  expressly  in 
an  order  upon  the  1 1  Geo.  3.  c.  19.,  when  the 
rent  became  due,  or  that  it  was  due  at  the 
time  the  tenant  carried  off  his  goods.  Rtx 
V.  Btstex,  Say.  306. 

2.  Nor  is  it  necessary  to  allege  expressly 
in  an  order  upon  that  statute,  against  the 
pereoD  who  assisted  the  tenant  in  carrying 
off  his  goods,  that  the  tenant  did  carry  off 
his  go9ds.    S.  C.  Say.  307. 

(d)  By  demanding  a  year's  rent^  where  ihe 
sher^eeutes  the  goods  under  an  exeeuiion,  r 
1.  When  the  landlord  gives  notice  to  the 
alieiiff  in  possession  under  a  JL  fa,  that  a 
year*a  rent  is  due,  who  afterwards  removes 
the  goods  and  sells  them,  he  may  on  a  sum- 
mary application  to  the  court,  founded  on  an 
affidavit  of  the  facts,  be  ruled  to  pajf  over 
such  rent  to  the  landlord.  Darling  v.  HiU, 
C.  T.  Uardw.  355. 

3.  An  action  lies  at  the  suit  of  a  landlord 
against  the  sheriff  for  neglecting  to  pay  him 
a  year's  rent  on  an  execution  against  the 

«oads  of  his  tenant    Potn  v.  Womansdy  7 
[od.  357. 

3.  The  landlord  has  no  remedy  against  the 
sheriff  if  he  does  not  make  his  demand  be- 
fore removal  of  the  ^oods.  Ifarwig  v.  Z>sio- 
herry^  Stra.  97. 


(e)  By  aelixfn ; — 
1.  Assize. 
1.  If  tenant  in  tail  makes  feoffment  in  fee, 
and  the  donor  obtains  seisin  of  his  rent  by 
the  hands  of  the  discontinuee,  it  is  sufficient 
to  have  an  assize,  and  yet  he  cannot  avow  on 
the  discontinuee.  Brediman*s  case,  6  Co.  58  a. 
3.  If  such  rent  be  by  will,  it  is  remediless* 
S.  C.  6.  C(v  58  b. 

3.  Assumpsit 

1.  It  was  formerly  held  that  asmimpait  lay 
not  for  rent    Qreen  v.  Horrti^gfon,  Hutt  34 

3.  Assumpsit  for  rent  does  not  now  lie  where 
there  is  a  lease  under  seal.  BreU  t.  JKsmi, 
W.  Jo.  329.  Cro.  Elix.  786.  Hob.  384 
Jfumfay  v.  BaHy^  Aleyn,  39. 

3.  The  lessor  must  deckire  on  the  lease. 
Read  v.  Jdbisen,  Cro.  Ellz.  343.    Yelv.  18. 

4  Though  assumpsit  will  not  lie  for  rent 
reserved  upon  a  demise  by  deed,  yet  where 
an  express  promise  is  made  to  pay  rent  |in 
consideration  of  occupying  the  premises,  it 
will  lie.  5/Ui/li^t0orlAv.  Gomel,  3  Mod.  340. 
.Mason  V.  fTeUoiMf,  Skin.  338. 243.  Cht^innan 
V.  SouUueieke^  1  Lev.  305.    Hard.  366. 

5.  But  without  such  promise,  it  was  held 
that  debt  only  lay,  and  not  assumpsit ;  and 
that  the  plaintiff  must  show  what  right  he 
bad.    Clark  v.  Palady,  Cro.  Elii.  859. 

6.  So,  an  assumpsit  laid  in  consideration 
that  the  arrears  of  a  rent-charge  for  life 
(though  by  deed)  were  unpaid,  was  held 
good,    i^non.  1  Leon.  393. 

7.  Now,  by  11  Geo.  3.  c.  19.,  **  landlords, 
where  the  agreement  is  not  by  deed,  may  re- 
cover a  reasonable  satisfkction  for  the  pre- 
mises occupied,  in  an  action  on  the  case  for 
the  use  and  occupation ;  and  if  on  the  trial 
any  parol  demise,  whereon  a  certain  rent  is 
reserved,  shall  appear,  it  shall  be  evidence  of 
the  fuanium  of  damages  to  be  recovered.**  3 
Mod.  340.  notis, 

3.  Covenant. 

1.  Where  there  is  a  covenant  to  pay  rent, 
an  action  lies,  though  the  lessee  has  no  en- 
joyment by  the  default  of  the  lessor.  JtfonI; 
V.  Cooper,  3  Stra.  763.    3  Ld.  Raym.  1477. 

3.  A  lessee  who  covenants  to  pay  rent,  and 
to  repair,  with  express  exception  of  casual- 
ties by  fire,  is  liable  upon  the  covenant  for 
rent,  although  the  premises  are  burnt  down 
and  not  re-built  by  the  lessor.  Ckestei^ld 
V.  Bolton,  Com.  633,  note  3. 

3.  The  leesor  or  his  assignee,  notwithstand- 
ing acceptance  of  rent  from  the  assignee  of 
the  lessee,  may  maintain  an  action  against 
the  first  lessee  upon  his  covenant  for  pay- 
ment of  the  rent.    1  Saund.  340, 341. 

4.  A  grants  a  lease  for  vears  to  B  and  C, 
who  covenant  for  themselves  and  their  as- 
signs to  pay  the  rent  to  A  and  his  assigns 
according  to  the  reservation ;  B, 

with  the  consent  of  A,  assigns*  [  *II84  ] 
the  remainder  of  his  interest  in 
I  the  term  to  C;  A  receives  the  whole  rent 
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from  C,  and  afterwards  aaaigas  his  reyersion 
to  D ;  D,  as  assignee  of  the  reversion,  may 
maintain  covenant  against  B  for  rent  accrued 
after  the  assignment  of  his  interest  in  the 
term  to  C ;  for  no  act  of  the  lessee  can  dis- 
charge  him  or  his  sssigns  from  the  special 
covenant.  Askural  v.  Mingay,  2  Show.  134. 
5.  If  the  grantor  of  a  rent-cnarge  covenant 
for  him  his  heirs  and  executors,  to  pay,  &c., 
an  action  of  covenant  lies  against*  the  execu- 
tor  for  rent  accroing  after  the  death  of  the 
grantor,  although  the  grantee  entered  pur- 
suant to  a  clause  in  the  deed,  for  rent-arrear 
previous  to  the  death  of  the  grantor.  #bifii- 
tetn  ▼.  GuoMff,  2  Show.  333. 

4.  Debt 

I.  Debt  or  covenant  lies  upon  the  word 
**  reddendo:'    1  Sid.  401. 

3.  Debt  lies  for  two  quarters*  rent  of  an 
annuity.    PUion  v.  Darijf^  Comb.  57. 

3.  Debt  for  rent  lies  pending  a  writ  of 
error  on  a  judgment  in  ejectment  and  bail 
given  to  prosecute  and  answer  the  mesne 
profits.    Badger  o.  Fhid^  Holt,  199,  200. 

4  The  lessee  is  liable  without  entry  or  oc- 
cupation, for  the  rent  is  due  by  the  contract, 
and  not  by  the  occupation.  1  Saund.  203  a. 
333  a. 

5.  And  so  is  the  assignee.  1  Saund.  303, 
n.  r6.1  233  a. 

6.  If  a  lease  for  years  ceases  for  non-pay- 
ment of  rent,  and  the  lessee  continues  in 
possession  afterwards,  still  debt  does  not  lie 
for  rent  afterwards  incurred.    Mo.  87. 

7.  If  the  lessee  enter  before  the  day,  he  is 
a  disseisor;  and  if  he  continne  in  possession 
after  the  day,  tboagh  by  the  lessor's  consent, 
he  is  liable  to  debt  for  the  rent-arrear,  for  no 
act  of  the  lessee  shall  hurt  the  contract,  dec. 
Maedonel  v.  Weldon,  8  Mod.  54,  55. 

8.  After  acceptance  of  rent  from  the  as- 
signee of  the  lessee,  the  lessor  cannot  main- 
tam  an  action  of  debt  for  rent  against  the 
first  lessee.  Tliwabjf  v.  Piant,  1  Saund.  440. 
3  Saund.  304.  S.  P. 

9.  Lessee  for  life  makes  a  lease  for  years, 
who  surrenders  to  the  reversioner,  rendering 
rent;  adjudged  an  action  of  debt  will  lie  for 
the  rent,  because  it  is  a  duty  by  way  of  con- 
tract   WivUm  V.  Pinkney^  T.  Raym.  232. 

10.  Rent  reserved  upon  a  re-demise  of  a 
term  of  years  by  the  original  lessee  to  the 
original  lessor,  cannot  be  recovered  in  an 
action  of  debt,  for  the  re-demise  of  the  whole 
term  operates  as  a  surrender  of  the  original 
lease,  but  relief  may  be  had  in  equity. 
Lloyd  V.  Longford^  3  Mod.  174. 

II.  But  debt  will  lie  for  rent  reserved, 
.where  a  lessee  for  years  makes  an  assign- 
ment of  his  whole  term  to  a  stranger.  S.  C. 
3  Mod.  176. 

13.  Debt  on  a  lease  for  life  or  lives  did  not 
lie  at  common  law  during  the  continuance 
of  the  estate:  but  it  does  by  statute  8  Anne, 
c.  14.,  and  the  law  is  made  the  same  as  in 
case  of  a  lease  for  years.  3  Saund.  303.  n.  (8.) 


Bp,  of  Windiater  v.  JVrighi^  2  Ld.  Raym. 
1056. 

13.  The  statute  only  contemplates  the  ease 
of  rent  due  from  a  tenant  holding  by  lease 
from  his  landlord, .and  not  annuities  and  the 
like.  3  Saund.  304.  n.  [d,]  See  also  1  Saund. 
283.  n.  [6.] 

14.  Debt  lies  for  the  arrears  of  an  annuity 
in  fee,  although  for  rent,  which  continues  oo 
an  estate  of  freehold,  whether  rent-service, 
rent-charge,  or  rent-seek,  it  would  not  lie. 
Oguea  V.  UnderkiU,  4  Co.  48  b.  1  And.  17a 
4  Leon.  115.  S.  C. 

15.  A  proviso  in  a  grant  of  a  rent  for  life, 
that  it  shall  not  charge  the  person,  is  good, 
yet  if  the  rent  is  arrear,  and  the  grantee  dies, 
his  executors  shall  charge  the  person  of  the 
grantor  in  an  action  of  debt.  Sir  A.  MUd- 
nuty*a  case,  6  Co.  40  a. 

16.  Debt  lies  for  rent  against  the  original 
lessee  of  a  term,  though  be  have  granted 
over  parcel  of  the  land,  and  his  grantee  have 
made  a  feoffment  of  that  parcel.  I  Dy.  4. 
pl.L 

17.  But  not  for  rent  accruing  after  the 
assignment  of  his  whole  term.  2  Djr.  347. 
pi.  77. 

18.  Debt  lies  against  the  original  lessee 
for  rent  accrued  after  assignment  of  his  term, 
for  the  privity  of  contract  remains  notwith- 
standing the  assignment;  otherwise  afYer 
acceptance  of  rent  from  the  assignee.  WaJUker 
V.  Harrta^  3  Co.  23  a. 

19.  Debt  lies  not  for  the  arrears  of  a  renU 
charge  as  long  as  the  estate  of 
freehold*  continues.     1  Saund.  [  '^1185  ] 
381.n.  [6.]304.n.  [d.] 

30.  An  executor  may  bring  debt  for  rent 
in  the  dAet  and  ddtnet,  against  the  admin- 
istrator de  bonia  non  of  the  under-tenant  of  a 
term,  for  rent  incurred  in  his  own  time. 
PraUU  V.  King,  1  Mod.  185. 

31.  Debt  for  rent  lies  not  against  an  exe- 
cutor after  he  has  assigned  his  term,  but 
only  against  an  assignee.    3  And.  133. 

&.  Executors  of  tenants  for  life  of  a  rent- 
charge,  might  bring  debt  for  rent  at  coAimon 
law,  or  they  may  distrain  by  statute  33  Hen. 
8.    1  Saund.  381, 383. 

33.  Grant  of  a  rent-charge  for  life,  the 
rent  in  arrear,  and  the  grantor  enfeoffi  A, 
and  the  rent  is  again  in  arrear,  A  enfeolb 
B,  and  the  rent  is  behind  in  his  time  ;  the 
grantee  dies;  his  executors  shall  have  en 
action  of  debt  against  each  for  the  rent  be- 
hind in  hie  time.  Dimeomb  ▼.  LiUingaUm, 
7  Co.  39  b.  4  Leon.  335.  339.  8.  C. 

34.  If  tenant  fntr  outer  vie  of  tithes  in 
gross  makes  a  lease  for  years,  rendering  rent, 
and  dies,  his  executors  cannot  bring  debt 
for  the  rent.  Semb,  7\ppin  v.  Graver^  T. 
Raym.  18. 

5.  Ejectment  as  for  a  forfeiture. 
1.  If  a  lease  be  forfeited  for  non-payment 
of  rent,  yet  upon  bringing  in  the  arrears 
with  costs,  the  proceedings  in  tn  ejectment 
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•hall  be  stayed.    Smiih  ▼•  Park»^  10  Mod. 
383. 

2.  Bot  where  an  affidavit  waa  made,  that 
the  lessee  was  a  eoldier,  and  consequently  a 
privileged  person,  the  court  ordered  he 
should  g\v%  security  for  the  future  payment 
of  his  renL    Id.  ibid. 

XX.  AbLATIYS  to  THB  PaOOBUMNOS  IN  kCTVOm 

•foa  ebct;— 

(a)  What  seMTsZ  aetiena  art  necHBary. 

I  Every  quarterns  rent  is  a  several  debt, 
and  distinct  actions  may  be  brouffbt  for  each 
quarter's  rent ;  not  so  for  part  oitho  money 
Joe  opon  bond,  or  contract,  aniess  the 
plaintiff  shows  that  the  rest  is  satisfied. 
WMe  ▼.  PhiUipt,  2  Vent.  129. 

2.  If  lessee  for  thirty  years  lease  for  twen- 
tv-eigbt  ye«ra,  the  rent  may  be  divided  by  a 
as?ise,  and  several  actions  will  lie  for  the 
several  rents  by  the  deviseee.  Pofkam,  eon' 
Irw,  Mo.  549. 

(b)  Of  th£  PmtieB. 

An  action  of  debt  for  arrears  of  rent  ought 
to  be  brought  against  all  the  pernors  of  the 
profits  of  the  lands  liable.  Duppa  v.  Jtfioryo, 
1  Saond.  964.    Brtdiman*»  case,  6  Co.  58  b. 

[See  aiio  div.  (e)  S.  (e)  3.  and  (e)  4. ;  mile, 
p.  1183, 1184.|HWftm.] 

(c)  Venue. 

1.  Aclions  for  arrears  founded  on  privity 
of  estate  are  local,  and  must  be  laid  where 
the  land  lies.  Pine  v.  Countest  ofLeieteter. 
Hob.  37. 

2.  I>ebt  by  devisee  of  the  reversion  must 
be  brought  where  the  lands  lie,  and  not 
where  the  lease  wa^  made.  Trea  v.  Clea- 
^noke,  2  Ro.  383. 

3.  Bat  covenant  by  the  assignee  of  the  re- 
versioo  for  non-payment  of  rent  is  not  local, 
ud  need  not  be  brought  where  the  lands  lie. 
Thunby  v.  Plant,  1  Saund.  239,  240. 

(d)  Declaralian. 
1-  The  grantee  of  a  rent-charge  must 
plead  the  grant  to  have  been  by  deed,  but 
the  omission  is  cared  by  Vicrdict,  though  not 
by  judgment  by  default.    1  Saund.  288  a, 

2.  He  may  plead  the  deed  without  a  pro- 
'ert,  t.  e.  if  the  land  itself  be  conveyed  to 
another  in  the  same  deed.  1  Saund.  9  a.  n. 
(1.)  276. 

3.  Where  iha  plaintiff  declares  on  a  lease 
habendum  a  tigiUatUmej  virtuie  ettfua  he  en- 
tered,  and  does  not  show  the  day  of  the  seal- 
ing, still  it  is  good,  for  it  is  to  be  intended 
the  day  of  the  making  at  the  least.  2  Ro. 
479. 

4  Where  an  action  of  debt  was  brought 
for  151.  rent,  and  the  declaration  was  upon 
two  demises  for  22/.,  it  was  held  bad,  and 
that  it  could  not  be  helped  by  a  remiUiiun 
SUijford  ▼.  Beneath,  10  Mod.  69, 70. 

5.  Rent  payable  at  the  four  usual  feasts, 
sis.  the  Annunciation,  &c.,  and  plaintiff  de- 
dares  pro  una  antta  iaUgro,  aeiL  a  feaia  An, 
40.,  ueque  fiaium  An.  41.,  a  ftat^y  was  held 
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bad,  for  a  excluded  the  fint  feast,  and  uaque 
the  last.    Umabte  v.  FUher,  Cro.  £liz.  702. 

6.*  In  debt  upon  a  bond  for 
performance  of  covenants,  &«.,  [  *1186  ] 
and  breach  assigned  in  non-pay- 
ment of  rent,  the  plaintiff  ought  to  show  a 
demand ; '  but  if  opon  special  covenant,  or 
particular  condition  of  a  bond,  the  tenant 
should  plead  the  tender.    Mo.  636. 

7.  It  must  not  be  for  part  of  the  rent, 
unless  it  show  the  rest  satisfied.  1  Saund. 
201a. 

8.  Where  part  of  it  became  due  pending 
an  action  of  debt  against  an  administrator, 
held  that  the  plaintiff  could  not  have  judg- 
ment.   3  Salk.  4. 

9.  The  entry  of  lessee  (or  assignee  of  les- 
see) need  nut  be  shown,  though  the  plaintiff 
be  assignee  of  the  reversion.  1  Saund.  208 
a.  233  a.    lb.  n.  [6]. 

10.  The  entry  if  stated  b  not  traversable. 
1  Saund.  202  a. 

11.  Debt  for  rent  lies,  although  in  the  de- 
claration it  be  alleged  that  he  entered  before 
the  commencement  of  his  lease.  Alexander 
V.  Djfer^  2  Leon.  99. 

12.  Alleging  the  entry  of  lessee  prior  to 
the  commencement  of  his  term,  will  not 
vitiate  the  demand  of  rent.  Jtfaedonnel  v. 
Welder,  Stra.  550. 

13.  In  debt  for  rent  on  a  lease  at  will  oc- 
cupation must  be  shown.  Bellaeia  v.  Bur- 
brick,  1  Salk.  209.    1  Ld.  Raym.  170.  S.  C. 

14.  But  a  declaration  for  rent  for  the  third 
year  upon  a  lease  de  anno  in  annum,  without 
averring  the  possession,  is  good  after  verdict. 
Ooitwick  V ,  1  Sid.  423. 

15.  In  debt  for  rent,  against  an  assignee, 
plaintiff  need  not  show  the  mesne  assign- 
ments to  defendant.  Coaio  v.  Wade,  1  Sid. 
297.    Rjfder  v.  HOI,  T.  Raym.  389, 390. 

16.  Attornment  never  need  be  stated.  1 
Saund.  234.  6. 

(e)  Plea$. 

1.  In  debt  for  rent,  a  suspension  of  the  rent 
may  be  given  in  evidence  on  nil  debet  plead- 
ed,   ilnon.  1  Mod.  35. 118. 

2.  Ml  habuU  in  (enementit  cannot  be  given 
in  evidence  when  the  plaintiff  has  been  in 
possession.    1  Ld.  Raym.  746. 

8.  To  a  declaration  in  debt  for  rent,  a  plea 
of  nil  debet  as  to  part,  and  mi  habuit  in  lena* 
mentie  as  to  other  part,  makes  the  plea 
double.    Coombo  v.  Talbot,  4  Mod.  254. 

4.  A  stranger  is  bound  that  lesse|e  for 
years  shall  pay  his  rent  for  hie  farm ;  it  is  a 
good  bar  that  the  lessor  entered.  3  Leon. 
150. 

5.  Eviction  of  tithes  is  a  good  plea  to  co- 
venant for  non-payment  of  rent.  1  Ld. 
Raym.  77. 

6.  Entry  without  expulsion  is  a  void  plea 
in  bar  of  renU  Janet  v.  Bodingham,  Com.  11. 

7.  In  debt  for  rent,  entry  and  seisiD  by  a 
third  person  is  no  good  plea.  Oooper  ▼. 
Young,  Fort.  360. 
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8.  He  mast  show  an  elder  title.  Foil.  360. 

9.  In  debt  upon  an  obligation  of  lOZ.  re- 
cited to  be  for  rent,  entry  and  euepenaion  is 
no  plea,  because  it  only  answers  a  recital  in 
the  condition  which  is  not  material,  and  not 
the  condition  itself.  St,  John  ▼.  Diggt^  Hob. 
130. 

10.  It  is  no  plea  for  the  lessee  to  say  the 
land  was  extended  before  the  rent-day,  if 
the  liberate  were  executed  afler.  Sir  R. 
Orobham  ▼.  Tfunmborough^  Hob.  89. 

11.  In  debt  for  rent  upon  a  lease  for  years, 
defendant  pleaded  eviction  by  extent  upon  a 
statute  prior  to  the  lease ;  and  held  bad  for 
not  showing  an  inquisition  taken  upon  the 
extent    Mo.  891. 


13.  In  debt  for  rent  of  four  rooms,  the  de- 
fendant pleads  a  lease  of  five  rooms,  and 
eviction  of  the  fifth ;  it  is  notjrood  without 
A^  traverse.    Salmon  v.  Smithy  T.  Raym,  175. 

13.  In  covenant  for  rent,  defendant  can- 
not plead  that  plaintiff  has  assigned  over ; 
but  whoever  first  brings  the  action  ban  the 
other.    Setnb.  Thuroby  v.  Plant,  1  Sid.  462. 

14  In  debt  for  rent  by  the  assignee  of  a 
reversion,  the  defendant  pleads,  that  before 
any  rent  arrear,  he  had  assigned  to  another; 
held  bad  on  demurrer.  Knight  v.  BarkUjf, 
T.  Raym.  163. 

15.  Debt  for  arrears  of  rent  reserved  by 
deed  is  not  within  the  statute  31  Jac  1.  c. 
16.  of  limitations.  Jones  v.  Pope,  1  Saund. 
38L  2  Saund.  65  a. 

16.  So,  if  created  by  act  of  parliament.  3 
Saund.  65  a. 

17.  In  debt  for  rent  on  a  lease  for  years, 

it  is  a  good  plea,  that  on  Christ. 
[  *I187  ]  mas-day*  (being  the  quarter- 
day)  be  was  at  the  said  mes- 
suage by  the  space  of  an  hour  before 
sun-rising  until  sun-setting  of  the  same  day, 
and  that  neither  the  plaintiff,  nor  any  other 
on  her  behalf,  came  or  was  ready  there  to 
receive  it,  and  that  always  since  the  said 
day  hath  been  and  yet  is  no^  to  pay  the 
same.  Crouehe  v.  Fatlolfo,  T.  Raym.  418, 
419. 

18.  In  such  a  plea,  the  defendant  need  not 
allege  a  tender ;  bat  it  is  otherwise  where 
there  is  a  condition,  the  breach  whereof  is  to 
be  saved  thereby.    Id.  ibid. 

19.  A  release  of  all  demands,  is  a  good  bar 
to  debt  for  growing  renL  Hew  v.  ffamofi,  1 
Keb.  499.  pi.  53. 

30.  If  the  profits  of  a  court  be  leased  ren- 
dering rent,  in  debt  for  that  rent,  it  is  no  plea 
fi»r  the  lessee  to  say  he  received  no  profits 
that  year  but  it  is  a  good  plea  that  the  lord 
dischamd  or  released  all.  Cowper  v.  An* 
drewo  Hob.  44. 

91.  If  one  give  an  acquaintance  tor  rent 
doe  at  Michaelmas,  he  is  estopped  from  daim- 
iog  all  rent  do*  before;  otherwise  of  an 
avowry.    Pmmor  v.  Stmbiek^  1  Sid.  44. 
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I. 


REBPBOTINa  THE  PARTY  LUBLB  TO  ABPABt 
INOSNERJlL. 

1.  He  who  has  the  use  of  a  thing  is  boimd 
to  repair  it.    1  Sannd.  333  «•  n.  (3). 

3.  An  action  of  covenant  does  not  lie 
against  the  grantor  (or  not  repairing  the 
thing  granted;  for  the  lessor  or  grantor  is 
not  Gable  to  repair  without  anagreemeat  ibr 
that  purpose.  I  Saond.  332.  333.  n  [•].  333. 
333  6. 

3.  When  a  maa  is  bouMl  well  and  nf 
ficiently  to  repair  and  maintain  a  hoqse, 
though  it  be  so  weak  that  it  cannot  be  le. 
paired,  the  party  is  not  excused,  but  is  bound, 
if  necessary,  to  build  it  de  noes.  Wood  ▼. 
Avery,  Sav.  97. 

4  The  tenant  must  rebuild  though  the 
house  be  burnt  by  accident,  or  thrown  down 
bv  enemies  or  tempest,  or  the  like,  unless 
there  be  an  exception  in  the  lease  of  casual- 
ties by  fire,  dLC.  2  Sannd.  433.  433  a. 

5.  He  who  has  the  upper  chamber  is  not 
bound  to  repair  the  roof,  though  his  neglect 
to  do  so  be  to  the  damage  of  him  who  has 
the  under  chamber,  unless  by  custom.  1 
Saund.  322.    Anon,  11  Mod.  7. 

6.  The  mhabitants  of  a  parish  are  bound 
by  the  common  law,  to  repair  the  highways 
within  the  parish ;  except  prescription  bind 
any  particular  persons  to  it.  March,  26.  pi. 
63. 

7.  The  occupier  of  lands  in  a  parieb  livnig 
in  another  parish,  is  liable  to  the  repairs  « 
the  parish  where  his  lands  lie.  J^rtjf  v. 
Kenthley,  5  Co.  66  b. 

8.  The  charge  is  not  on  the  lands  hot  on 
the  person  in  respect  of  the  land.    Id.  ibid. 

9.  The  lessor  who  receives  rent  Ibr  his 
lands  fkm  his  lessee  shall  not  be  charged  in 
respect  of  sach  rent    Id.  ibid. 

10.  A  man  is  compellable  in  the  eodesiaS' 
tieal  court  to  repair  a  way  which  leads  to 
the  church,  but  not  a  highway.  March,  45. 
pi.  70. 

11.  Every  occupier  of  land  in  the  parish 
roust  contribute  to  the  repair  of  the  church, 

•although  he  live  in  another ;  but  if  he  lets 
the  land,  his  farmer  shall,  and  the  Quantity 
of  land  is  inqnirable  in  the  oourt  efansttsn. 
Cra  £Iix.  659. 843. 

13.*   The  ohnrch-wardeos  and 
majoritjr  of  parishionen  may,  on  [*1IS6] 
notioe  given,  make  a  rate  ibr  the 
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npun  of  the  chnrcli.    Jffrtif  ▼.  ArtltAley, 
5Co.66b. 

13.  If  one  be  bound  by  pmcriptioa  to  re- 
pur  the  river  bank,  jfft  on  a  oommiation 
awarded,  the  oommieeioneri  offewertoaght 
to  tax  all  who  are  in  danger  of  being  damni- 
fied by  the  nonrepair.  jRooJkc'i  caaOt  5  Co. 
99bw 

II.  Of  thx  NAivmx  or  tbk  EKpAiae. 

A  tenant  from  year  to  year  is  not  liable  to 
general  repain.    1  Sannd.  323  6.  n.  [k\. 
III.  TmM  roa  aBPAiazHo. 

If  wiale  is  brooght  for  rej^rations  which 
are  amended  pending  the  writ,  that  will  not 
excuse  the  party.    <>o.  Jack.  658. 
IV.  Plba  of  axPAias  doni. 

In  an  action  of  covenant  fox  not  repairing, 
the  deftadant  most  show  by  whom  the  house 
was  repaired.    2  Saond.  4Sb. 
V.  Rbmbdt  Foa  Tax  uhbkb,  bt  axoournia 


mHSBLF  OOT  OF  THX  XXNT. 

If  the  lessor  covenant  to  repair  the  house 
and  do  not,  the  lessee  may  do  it,  and  rtecmft 
OQt  of  his  rent,  by  retaimog  a  sum  eqoal  to 
that  expended.    ataU  v.  Ta^ior^  1  Leon.  237. 

VL  iNMCrMSNT  FOa  NOT  aXFAIEINO  ; — 

(a)  Rdaiwe  to  iiuformofiL 

1.  An  indictment  against  a  borough,  lor 
not  repairing  a  way  to  church,  must  stato 
how  bound,  as  by  reason  of  tenure,  prescrip- 
tioo,  J^c;  because,  of  common  right,  the  ob* 
ligation  of  repairing  a  way  \i<&%  on  the  parish 
or  the  county.  lUx  v.  JHeyffr,  ifc,  of  War^ 
wick,  2  Show.  201. 

2.  Indictment  for  not  repuring  a  highway 
rmimu  Inwrw,  without  saying  Jtue,  is  good. 
JUx  F  Correft,  11  Mod.  302. 

3.  An  indictment  for  not  repairing  a 
bridge,  alleging,  that  the  defendant  ought  to 
repair,  because  be  now  ii,  and  for  divers 
Tears  last  past  was,  lord  of  the  manor,  &c.«  is 
msofficient ;  for  he  is  not  liable  as  lord  of  the 
manor,  and  therefore  it  onght  to  have  shown 
that  he  was  liable  by  reason  of  tenure,  or  by 
preecription.    Rts  v.  Buekndl,  7  Mod.  55. 

4.  Indictment  against  a  township  for  not 
repairing  a  cart-way,  without  showinjr  that 
they  have  from  time  immemorial  repaued  it. 
Is  uL  Rex  V.  ItthabUanU  of  Marton,  Andr. 
S76. 

5.  Indictment  against  one  for  not  repairing 
the  pavement  before  his  house,  was  quashed, 
£ar  not  showing  that  he  was  obliged  to  repair 
It.    Ay.v.&^2Ld.Raym.922. 

6L  An  indictment  for  not  repairing,  *'a 
oommon  bridge,  situated  in  a  certain  com- 
toatk  fbot.pat£'*  is  good,  without  stating  it 
was  in  the  king's  highway.  Rex  v.  Saintiff, 
6Mod.255. 

7.  In  an  indictment  for  not  repairin^f  a 
highway,  it  need  not  be  described  as  a  high- 
wa.y«  to  be  used  in  any  particular  manner. 
Rex  V.  7%e  InhabiianU  ^  Ha(field,  C.  T. 
Hardw.  315. 

8L  An  indictment  for  not  repairing  a  cer. 
tain  part  of  the  stairs  leading  to  the  Thames, 


^  in  the  parish  of  Limehouse  aforesaid,'*  is 
ffood,  although  Limehouse  is  not  mentioned 
m  the  former  part  of  the  indictment.  Rex 
V.  JnhabUmUe  of  LimeKoum,  2  Show.  455. 

9.  An  indictment  for  not  repairing  a  way, 
without  alleging  it  to  be  out  of  repair,  is  bad. 
Rex  V.  Inhabitanie  ofMorUm,  Andr.  276. 

10.  An  indictment  for  not  repairing  a 
highway,  stating  that  it  was  ^so  narrow, 
dirty,  and  clayey*  that  people  could  not  pass," 
is  sufficient.  Rex  v.  Stratford  InhahUxni$t 
11  Mod.  56. 

<b)  PUa. 
To  an  indictment  for  not  repairing  a  road, 
the  defendant  to  discharge  himself  must 
plead,  that  such  a  one  raiione  fenuns,  or  that 
such  a  part  of  the  parish,  was  bound  by  pre- 
scription to  repair  it,  for  it  cannot  be  given 
in  evidence  on  the  general  issue.  Rex  v. 
St  Andreu>%  I  Mod.  112,  113.  1  Show. 
279. 
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I.  WmOf  A  RXFLXADVR  WILL  BX  AWARDKD. 

1.  If  an  impertinent,  futile,  immatorial,  Or 
any  other  species  of  issue  be  joined,  or  an 
issue  be  ill  joined,  on  which  the  court  can- 
not give  judgment,  or  on  which,  if  judgment 
be  given,  ihe  right  between  the  contending 
parties  will  not  be  thereby  detormined,  a  re- 
pleader shall  bo  awarded.  Staple  ▼.  /fey- 
den,  6  Mod.  2.  Anon.  11  Mod.  46.  Holt,  413. 
3  Salk.  305.  Parham  v.  J^orton,  Cro.  Elis. 
886.    2  And.  24  Mo.  867. 

2.  The  court  might  have  awarded  a  re- 
pleader at  common  law  on  an  immaterial 
issue.    Staple  v.  Heydon,  6  Mod.  2. 

3.  In  debt  on  bopd,  payable  5th  Decem- 
ber, if  the  defendant  plead  payment  on  that 
day,  and  the  plaintiff  reply  non-payment  on 
that  day,  and  the  verdict  find  non-payment 
on  25th  December,  a  repleader  shall  be 
awarded.     Trwn  v.  Carter,  7  Mod.  231. 

4.  So,  in  debt  on  bond  against  the  defen- 
dant as  executor,  if  issue  be  joined,  whether 
he  bad  assets  on  a  particular  day,  it  is  an 
immaterial  issue,  and  on  verdict  for  the  de- 
fendant a  repleader  shall  be  awarded.  Read 
V.  Daweon,  2  Mod.  139. 

5.  Or,  where  the  defendant  pleads,  that 
he  did  not  undertake,  to  an  action  upon  the 
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V.  Apkakanci. 

1.  In  replevin,  the  plaintiff,  though  ab- 
sent, may  make  an  attorney.  Jdwr  v.  Watls^ 
Holt.  6S7. 

3.  In  a  pluriu  replevin  there  is  a  day  in 
conrt.    8.  C.  12  Mod.  430. 

3.  Where  there  are  two  avowante,  and  one 
18  an  infant,  hie  appearing  by  attorney  is  no 
error,  for  they  mailing  conusance  as  bailiffs 
are  in  law  bat  as  one  bailiff.  Coan  v.  BowUt, 
1  Show.  169. 

VI.  Of  trk  security  to  be  taken  on  oa ant- 
ing A  RBTUBVIN. 

1.  Upon  a  replevin  of  goods,  the  sheriff 
ought  to  take  sureties,  and  not  money  or  a 
pawn.  Amm.  W.  Jo.  378.  1  Ld.  Raym. 
278. 

2.  Pledges  must  be  given  therein,  whether 
it  be  by  writ  or  plaint.  Dorrington  y.  Ed- 
winy  Comb.  1, 2. 

3.  And  the  sheriff  cannot  make  deliver- 
ance without  taking  pledges.  DarringUm 
▼.  Edwin,  3  Mod.  5a 

4.  Pledges  Uken  bv  the  sheriff,  (at  com- 
mon law,  or  where  the  distress  was  not  for 
rent,)  must  be  to  prosecute,  and  return  the 
cattle.    1  Saund.  196.    3  Mod.  58. 

5.  The  pledges  are  liable  afler  removal  by 
eertiorari  or  pone.  DorringUm  v.  JSdtotn, 
Comb.  1, 2. 

6.  If  insufficient,  they  are  the  same  as 
none  in  law.    1  Saund.  195  6. 

7.  The  sheriff  usually  takes  a  bond  to  pro- 
secute, and  to  make  a  return,  which  is  in- 
stead of  pledges,  and  the  better  way.  Lane 
V.  Fotdk,  Comb.  22a    1  Ld.  Raym.  278.       { 

6.  The  bond  to  the  sheriff  in  ease  of  die-, 
tress  for  rent  is  from  tbe  plaintiff  and  two  re- 
sponsible  sureties.    1  Saund.  195/. 

9.  And  in  double  the  yalne  of  the  goods 
ascertained  upon  oath,  conditiooed  to  prose- 
cute with  effect,  and  to  make  a  return  of  the 
goods.    Ibid. 

10.  The  bail  must  be  in  a  sum  certain, 
and  in  nature  of  a  gage  deliverance.  Mwe 
V.  WaUt,  12  Mod.  416. 

11.  Apparent  responsibility  is  sufficient  to 
protect  sheriff.    1  Saund.  195/.  n.  [hj. 

12.  The  sureties  may  prove  their  own 
sufficiency.    1  Saund.  195  g. 

13.  A  replevin  bend  is  good,  although  it 
do  not  appear  to  have  been  taken  by  the 
sheriff  in  his  name  of  office.  Morgan  v. 
OHffiOi,  7  Mod.  380. 

14.  If  the  sheriff  neglect  to  take  one,  it  is 
no  contempt,  but  the  remedy  is  by  action  on 
the  case.     1  Saund.  195^. 

15.  The  bond  is  assignable  to  the  defend- 
ant   1  Saund.  195/. 

16.  The  avowant  may  sue  the  sheriff 
after  he  has  taken  an  assignment,  and  sued 
upon  it.    1  Saund.  195  g. 

17.  A  replevin  bond  can  only  be  discharg- 
ed by  a  successful  prosecution  of  the  suit. 
7  Mod.  381. 

la  And  therefore  defendant  may  sue  the 


sureties  after  taking  his  jodgoient,  and  exe- 
cuting a  writ  of  inquiry.  1  Saund.  195  g.  n. 
[m]. 

19.  Where  in  a  replevin  bond  the  condi- 
tion was  to  appear  in  the  county  oourl  and 
then  and  there  prosecute  with  e&ct,  the  re- 
moving the  cause  by  reeordari  into  the  C  P. 
and  being  there  nonsuited,  is  a  breach  of  the 
condition,  for  which  an  action  of  debt  upon 
the  bond  lies ;  the  words  **  then  and  there*^ 
relate*  to  so  much  of  the  prose- 
cution as  shall  be  in  the  county  [  *1I93  ] 
court,  but  do  not  restrain  the 

bond.  ,  Vaighan  v.  JiorriM,  C.  T.  Hardw. 
137. 

20.  It  is  not  a  double  breaeh  in  declaring 
on  the  bond,  to  allege  that  plaintiff  did  not 
proeecute  with  effect  and  did  not  return.  1 
Saund.  195  g.  n.  [m]. 

VII.  Relative  to  the  ekmoyal  or  the  mm- 

PLBTIN. 

1.  The  replevins  may  be  removed  out  of 
inferior  into  superior  courts ;  in  the  county 
court  which  is  not  a  court  of  record,  by  pome 
or  reeordari,  but  not  by  the  defendant  with- 
out cause.  Wooderofi  v.  XynatUm^  9  Mod. 
305. 

2.  In  the  hundred  court,  or  court  of  any 
private  lord  not  of  record,  by  aetedae  ad  cii- 
rtam,  but  not  either  by  plaintiff  or  defendant 
without  cause.    S.  C.  9  Mod.  306. 

3.  There  is  no  method  of  removing  pro- 
ceedings out  of  courts  of  record,  but  by  certio- 
rari  before  judgment,  or  writ  of  error  after. 
Id.  ibid. 

4  Ceriiorari  must  be  to  remove  the  record 
itself  where  the  action  commenced  in  the 
inferior  court  is  to  be  proceeded  upon ;  hut 
where  an  action  in*an  inferior  court  is  hrmight 
on  a  judgment  in  a  superior,  and  nml  Hd 
reeora  pbaded,  a  eertiorari  to  remove  the 
tenor  of  the  record  is  sufficient.  S.  C  9 
Mod.  307. 

5.  If  the  re.  fa.  lo.  be  filed  after  the  four 
days,  notice  thereof  ought  to  be  given,  and  a 
declaration  demanded  m  writing.  Taghr  ▼. 
Walker,  Ca.  Prac  C.  P.  55. 

VIII.  Relative  to  the  nBCLAEATioR. 

1.  Replevin  in  the  deiinei  is  now  obsolete. 
1  Saund.  347  b.  n.  (2.) 

2.  The  present  action  is  in  the  deiimmi^ 
and  lies  when  the  goods  have  been  delivered 
to  the  party  by  the  sheriff  under  a  writ  of 
replevin.    1  Saund.  347  b. 

3.  Both  actions  are  in  feet  in  rem,  I 
Saund.  347  b.  n.  [b]. 

4.  Where  the  writ  is  against  several,  the 
plaintiff  must  declare  against  those  who  ap- 
pear,  and  continue  process  against  the  others. 
More  V.  WaiU,  12  Mod.  431. 

5.  In  replevin  the  declaration  is  not  good 
without  naming  the  tocue  in  ^ico,  besides  the 
pariah,  town,  or  vill;  otherwise  in  trespass. 
^ardv.&vae,Cro.  £1.896.  Mo.  67a  Sa^ 
V.  Smith,  Plow.  269.  Read  v.  Hawke,  Hob. 
la    1  Saund.  347.    2  Barnes,  281. 
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6.  The  omlsaioii  m  cored  by  pleading^ofef. 
Hob.  17.    1  Saand.  347. 

7.  It  miist  be  certain;  a  declaration  for 
eighty  epef,  without  saying  bow  many  oer- 
•wsf  and  sutrtcea,  it  bad.    Carter,  818. 

81  A  declaration  in  replevin  for  taking  a 
gran  number  of  di^rent  artidea,  without 
•pecifying  how  many  of  each,  was  held  good 
on  motion  in  arrest  of  judgment,  because 
the  avowant  bad  avowed  the  takin?.  Bern 
tmd  Wife  v.  Mailairt,  C.  T.  Hardw.  119. 

9.  The  price  of  the  cattle,  dtc  taken  should 
not  be  inserted.    2  Saund.  320^ 

10.  On  removal  of  replevin  by  eerttorari 
out  of  the  inferior  court  into  B.  IL,  the  decla- 
ration cannot  be  changed.  Anon,  12  Mod. 
453. 

IX.  Or  PLKAB  nr  baa. 

1.  If  the  defendant  avow  at  a  di£brent 
place  to  have  a  return,  he  may  plead  in 
abatement,  and  traverse  the  place  laid  in 
the  declaration.  Crosse  v.  Bwon,  6  Mod. 
103. 

2.  The  place,  as  well  as  the  town  assign- 
ed, ia  traveraable  in  replevin ;  not  so  in  trea- 
piss.    lUad  V.  Hatoke^  Hob.  16. 

3.  If  the  plaintiff  allege  the  taking  at  A, 
and  they  were  taken  at  B,  the  derendant 
may  plead  wm  eepit  modo  et  forma^  but  then 
he  can  have  no  return ;  for  if  he  would  have 
a  reUtmo  hahendo^  he  must  deny  the  taking 
to  be  where  the  plaintiff  has  laid  it,  and  al- 
lege another  place  in  his  avowry.  Anon,  2 
Mod.  199. 

4.  If  a  plea  acknowledge  the  taking  in 
prmdietB  loeo^  it  is  good,  without  saying 
tai^iore  quo,     WUeox  v.  Skipwithj  2  Mod.  5. 

5.  A  plea  that  an  execution  was  taken 
out,  and  that  a  term  of  years  was  extended, 
and  an  assignment  thereof  made  by  the 
sfaerifi^  is  good,  although  no  place  where  the 
assignment  was  made  be  alleged ;  fbr  it  shall 

be  intended  to  have  been  assigned* 
[  ^1194  ]  where  the  land  lies.     Blaekthom 
▼.  Conaett^  2  Mod.  304. 

6.  In  replevin,  **  property  in  a  stranger" 
may  be  pleaded  either  in  bar  or  in  a&te- 
ment.  Pretgrove  v.  Saundero^  6  Mod.  81.  2 
Ld.  Kaym.  984.  1  Salk.  3.  5.  3  Salk.  307. 
2  Lev.  §2.  Parker  v.  Bidler,  12  Mod.  122. 
Cro.EL47.    Imeiiay  v.  JfOcAefl,  Com.  247. 

7.  So  also  property  in  the  defendant  Semb. 
Frugiwte  v.  S^Mdert,  2  Ld.  Raym.  984.  2 
Lev.  99.    Com.  247. 

8L  And  in  either  case,  he  may  have  a  re- 
turn withottt  avowing  for  it  Pmier  v.  MeUor, 
1  Ld.  Raym.  217.  2  Ld.  Raym.  985.  2 
Lev.  99.  Sed  Mb  Crout  v.  Biaon,  6  Mod. 
103. 

9.  Where  a  plea  in  abatement  goes  to  the 
pciat  of  the  action,  there  needs  no  avowry 
to  have  a  return.  FUUkn  v.  Perfer,  Comb. 
19e. 

10.  But  in  all  other  caeea,  on  pleas  in 
abateownt,  there  oagMt  to  be  an  avowry 


to  have  a  return.    Long  v.  KtUaiy  Comb. 
333. 

11.  As  if  he  pleads  in  abatement  |N^2  en 
outer  {ten,  he  shall  not  have  return  without 
making  avowry  for  it.  Cro$$e  v.  BUoon,  9 
Ld.  Raym.  1017.    1  Salk.  3. 

12.  It  seems  that  all  pleas  in  abatement 
in  replevin  (except  property)  must  suggest 
matter  fbr  a  return.  jPoo<*s  case,  Salk.  93, 
94. 

13.  After  e^oftfoto  returned,  and  lei/Aemam 
awarded,  the  defendant  may  plead  non  eepii* 
Moor  V.  WaUt,  2  Salk.  581.  12  Mod.  416. 
&C. 

14.  The  pleas  of  non  eefU  must  be  feQowed 
by  an  avowry,  if  a  return  is  wanted.  1  Saund. 
347. 

15.  A  distress  cannot  be  pleaded  in  bar 
(instead  of  an  avowry)  to  a  declaration  in  re- 
plevin.   2  Saund.  284  e. 

16.  J^on  eenit  is  a  plea  in  bar.  1  Snond. 
347  a. 

17.  Ciptt  in  alio  loeo  is  to  be  considered  as 
a  plea  in  bar,  and  not  in  abatement.  Smiih 
V.  fFalgrave^  Com.  122.  in  note.  WiUes, 
477.    Sed  vide  6  Mod.  103«  contra. 

18.  In  replevin,  if  the  taking  is  averred  in 
another  place  in  the  freehold  of  the  defend- 
ant as  damage-feasant,  and  the  plea  traverse 
the  1  place  in  the  declaration,  and  conclude 
with  prayinff  judgment  and  a  return,  this 
is  a  plea  in  bar.  Crosse  v.  Bilton^  6  Mod. 
102. 

19.  A  justification  by  replevin  that  the  de- 
fendant cepU  et  imparcamt  is  ill,  without 

fiving  colour;  otherwise  of  eepi^  el  detinuiL 
laUet  V.  Biri,  1  Ld.  Ra^m.  219. 

20.  It  is  an  anomaly  m  pleading,  to  plead 
''  soil  and  freehold"  generally.  1  Saund.  347 
d,  n.  (6). 

21.  If  it  is  said  that  defendant  is  seised, 
without  saying  of  what  estate,  it  is  bad  on 
special  demurrer.     1  Saund.  347 's. 

22.  ^  Not  guilty  of  the  taking  within  six 
years,"  is  not  a  good  plea  in  re|uevin,  fer  it 
ought  to  be  applied  to  the  detaining.  Arun" 
ddv.  Tretnll,  1  Sid.  81. 

23.  In  replevin  de  duoe  epadonibut^  a  fer- 
mer  jadgment  de  duohuo  equis  pleaded  in 
bar,.waslield  weU.  Feild  v.  Jelieuo,  3  Lev. 
124. 

X.  RssrxcTiNO  AVowRiKS ; — 

(a)  Jh  general, 

1.  An  avowry  is  in  the  nature  of  a  decla- 
ration.   1  Saund.  347  b. 

2.  The  avowant  is  in  nature  of  a  plaintiff; 
Coan  V.  Bowles,  Carth.  122.  179.  1  Show. 
170.  S.  C.  Croee  v.  Bileon,  Holt,  627.  Anon. 
3  Salk.  53. 

3.  A  man  who  distrains  fer  one  cause,  may 
avow  the  taking  for  another.  GroenoeU  v. 
Burwell,  Com.  78.  1  Ld.  Raym.  466.  3  Co. 
25a. 

4.  The  avowant  ought  to  make  a  good  title 
in  enitti6iis.  (Toocifiuin  v. /fiU,  Yelv.  148.  1 
Saund.  347  b.  S.  P. 
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5.  Cogniianoe  made  for  all  tlie  matter,  and 
justification  only  for  part,  is  not  good.  John- 
son V.  Adanu^  5  Mod.  77. 

6.  In  replevin  for  taking  boma  aUaila  et 
averith  ^  ^he  defendant  make  cognizance  for 
taking  averia  only,  which  does  not  antwer 
the  whole,  it  is  void.  Huni  v.  Brunei,  4  Mod. 
4113. 

7.  An  avowry  ought  to  contain  sufficient 
matter  upon  which  the  avowant  may  have 
judgment  to  have  a  return.  BtUVs  case,  7  Co. 
24  h.  PoUer  v.  JVortA,  1  Saund.  347  6. 

8.  In  an  avowry  at  common  law,  the  avow- 
ant is  forced  to  set  out  and  deduce  his  title.  2 
8aand.284  e,  d.  n.  (3).  314.  n.  (3). 

9.  But  so  muah  strictness  is  not  required 

in  an  avowry  as  in  a  declaration. 

[  'lies  ]  Mtudtmald  v.  Wddnn  8  Mod.  54.* 

Rieeardt  v.  Comforth^  5  Mod.  364. 

10.  In  an  avowry  for  a  sole  and  separate 
pasture  in  a  manor,  if  the  right  be  not  claim- 
ed as  a  prescription  in  the  tenants,  but  as  a 
custom  in  the  manor,  it  is  not  necessary  to 
show  special  title.    1  Mod.  75.  notis, 

11.  If  the  defendant  avows  under  a  lease 
made  by  the  doan  and  chapter,  he  ought  to 
show  of  what  estate  they  were  seised.  Lut. 
Idl. 

13.  Whenever  title  is  made  under  a  par- 
ticular estate,  the  commencement  of  it,  and 
the  original  whence  it  is  derived,  must  be 
set  forth  In  pleading.  SUl^f  v.  Dally,  12  Mod. 
190,  191.  1  Ld.  Raym.  334.  R^ldt  v. 
Thorpe,  Stra.  796. 

13.  In  an  avowry,  the  particular  day  of 
entry,  &c.  was  not  set  forth,  yet  held  good. 
Sheers  v.  Lammas,  8  Mod.  52,  53. 

14  The  quantity  of  the  thing  is  not  tra- 
versable in  an  avowry,  but  the  quality  only. 
Plow.  94. 

15.  Though  the  declaration  assign  no 
place,  yet  the  defendant  must  allege  a  cer- 
tain place  in  his  avowry  before  he  can  have 
a  return.    Read  v.  Hawke,  Hob.  16. 

16.  If  the  defendant  avow  at  a  different 
place  to  have  a  return,  he  may  plead  in 
abatement,  and  traverse  the  place  laid  in  the 
declaration.     Crosse  v.  BUstm,  6  Mod.  1(^. 

17.  It  is  not  necessary  in  an  avowry  to 
show  the  quantity  or  quality  of  the  place 
where.  Saunders  v.  Htusey,  Lutw.  [513.1 
1231.    5  H.  7.  28.  pi.  11. 

18.  Replevin  of  a  taking  in  Eastfield, 
avowry  that  he  was  seised  of  three  acres  in 
Eastfield  in  quUnu,  Sfc,,  held  well.  SUly  v. 
D€tty,  1  Ld.  Raym.  332. 

19.  When  the  defendant  in  replevin  makes 
conusance,  or  avows  that  the  property  is  in 
himself,  it  seems  to  be  sufficient  without  a 
traverse.    Loveday  v.  MUeheU,  Com*  247. 

20.  In  an  avowry  for  cattle  seised  for  a 
horiot,  or  distrained  for  rent,  it  need  not  be 
shown  that  the  cattle  were  levant  and  cou- 
chant    Jordan  v.  Masters^  1  Mod. -63. 

21.  The  plea  justifying  the  taking  goods 
fraudulently  removed  must  be  special,  Qato 


8  Ann.  2  Saund.  384  a.  8ee3£ip.]5.  4 
Campb.  136. 

(b)  By  an  escculer. 
An  executor  avowant  under  32  H.  8.  c 
37.  need  not  aver  that  the  land  was  in  th« 
seisin  of  the  plaintiff,  ^.  when  the  arrears 
incurred.    Hool  v.  BM,  i  Ld.  Raym.  174. 

(c)  By  tenants  in  common,  or  joint-tenant: 

1.  Tenants  in  common  cannot  join  in  an 
avowry.  Ward  v.  Everet,  I  Ld.  Raym.  42^ 
3  Salk.  207. 

2.  Thus,  an  avowry  sur  matter  en  le  terre, 
by  one  of  the  two  tenants  in  common,  for 
the  third  part  of  a  penny  rent,  was  held 
good.    Edgeomb  v.  Burdeli,  2  Show.  26. 

3.  They  must,  however,  join  where  the 
rent  is  entire,  and  cannot  be  divided,  as  a 
horse,  &c.    Litt.  Sect.  314. 

4  But  joint-tenants  must  join ;  and  there- 
fore, if  one  joint-tenant  avow  in  his  own 
right,  without  making  conusance  as  bailiff 
to  the  rest,  it  is  bad.    Pullen  v.  Palmer,  5 
Mod.  150.    3  Salk.  207. 

5.  Nor  can  one  coparcener  avow  singly 
for  a  moiety  of  the  rent  before  partition ;  for 
parceners  must  join  in  avowries,  &e.  Sted" 
man  v.  Page,  Comb.  347.  5  Mod.  141.  1 
Ld.  Raym.  64.  S.  C. 

(d)  For  an  amercement, 

1.  In  an  avowry  for  an  amercement  in  a 
leet,  it  is  not  sufficient  to  say  pr<Mentattan 

fuit  at  the  leet,  that  the  plaintin  did  such  an 
act,  but  he  must  aver  the  thing,  and  not  reljr 
upon  the  presentment  Barbridge  v.  Bates^ 
T.  Raym.  337. 

2.  In  avowry  for  an  amercement  in  a  leet, 
the  avowant  must  aver  that  the  plaintiff  was 
guilty ;  aliter  in  trespass.  Stefhtns  v.  Havgh' 
ton,  Stra.  847. 

(e)  Foraheriot, 

1.  The  avowry  for  a  heriot  most  show 
what  it  is,  whether  beast  or  other  things. 
Hob.  176. 

2.  That  the  best  beast  was  due  to  defend- 
ant for  a  horiot,  and  therefore  that  he  took 
a  beast,  without  saying  the  heat  beast,  held 
good.    Major  v.  Brandwod,  W.  Ja  300. 

3.  A  justification  in  avowry  for  taking  e 
distress  by  virtue  of  a  lease  for 
ninety-nine*  years  if  A  B  and  C  [  •IIM  ] 
should  so  long  liv^,  rendering  a 

heriot  after  the  death  of  each  of  them,  aac- 
cessively  as  they  are  named  in  the  deed, 
must  aver  that  one  of  them  is  alive ;  and  if 
it  state  the  death  of  one  of  them,  it  most 
also  aver  that  ho  died  seised.  Ingrsanr.  TVf- 
Aa/,  2  Mod.  93.    1  Mod.  216.  S.  a 

(f )  Far  ssfviess, 

1.  In  an  avowry  for  services,  he  must  ^ 
make  out  his  title  m  onmib'yM,  because  the 
plaintiff  in  replevin  is  to  have  a  return,  and 
if  found  for  the  avowant,  it  will  be  a  per- 
petual charge  on  the  land.  Riecards  v.  Com* 
Jbrth,  5  Mod.  365. 

2.  The  avowry  muat  be  special  wheie  pari 
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af  ihm  Mrnees  are  extinct  by  king't  pur- 
chMe.    Broker  w.SmitK^  I  hnd.ieO. 

(g)  Fytr  damage'fuuant, 

1.  If  cestui  qu€  we  take  cattle  damage- 
feasant,  he  cannot  avow  in  hit  own  name, 
bat  as  fenrant  of  the  feoffeef .    Lord  She/' 

JkWt  case,  2  Ro.  316. 

2.  It  shall  not  be  allowed  to  defendant  to 
treat  it  like  a  declaration  in  trespass  dt  honia 
maporiatie,  and  plead  as  a  plea  of  justification 
that  he  took  the  cattle  damage-feasant,  be- 
ioff  possessed,  &c.    2  Saund.  284  e. 

3.  In  an  avowry  for  a  distress  damage- 
fiweaot,  the  avowant  must  set  out  his  title. 
2  Saand.  284  d.    Contra^  Comb.  23.  473. 

4  He  must  set  forth  in  whom  the  fee  is, 
and  how  Uie  particular  estate  is  derived. 
Freeman  v.  Jugg,  3  Salk.  307. 

(h)   For  rent, 

1.  Tenant  by  statnte-staple  may  avow  for 
a  tent-charge.    3  Dy.  205.  pi.  7. 

2l  By  the  regress  of  the  second  lessee, 
those  in  reversion  by  force  of  the  feoffment 
■hall  avow  for  the  rent*  FinefCe  case,  6  Co. 
G9a. 

3.  The  grantee  or  surrenderee  of  the 
moiety  of  the  revenion  of  a  copyhold,  may 
avow  for  the  moiety  of  the  rent.    Hob.  177. 

4.  If  there  is  lord  and  tenant  by  fealty 
and  rent,  and  the  tenant  make  a  lease  for 
yeava,and  the  lessor  has  done  fealty,  and 
paid  the  rent  continually,  and  the  lord  dis- 
traine  the  cattle  of  the  lessee  for  the  rent, 
when  none  is  in  arrear,  and  avows  npon  a 
stranger  who  never  had  any  thing,  as  upon 
his  Tory  tenant,  for  the  arrearages  of  the 
rent,  the  leasee,  upon  special  matter  plead- 
ed, may  have  aid  of  his  lessor,  and  shall 
abate  the  avowry  made  apon  him  who  has 
nothing.    Case  ofAvotBry^  9  Co.  20  a. 

5.  If  there  is  lord  mesne  and  tenant,  and 
the  lord  avows  upon  a  stranger  and  not  upon 
the  mesne,  the  tenant  cannot  plead  any  plea, 
aa,  nothing  in  arrear,  &c.,  nor  can  he  by 
■pecial  pleading  pray  in  aid  of  the  mesne ; 
bvt  in  soch  case,  if  the  mesne  pave  the  rent 
and  does  the  services,  and  yet  tne  lord  dis- 
train the  tenant  paravail  for  them,  and  im- 
poand  hie  cattle,  the  mesne,  upon  request  by 
the  tenant,  may  put  his  own  cattle  in  the 
pcHBnd  in  lien  of  the  cattle  of  the  tenant,  and 
bring  replevm,  and  compel  the  lord  to  avow 
apon  him ;  and  if  the  mesne  will  not  do  it 
OD  request,  the  tenant  shall  have  a  writ  of 
mesne,  and  recover  his  damages.  Case  of 
df seisfy,  9  Co.  20  a. 

^  6.  An  avowry  for  rent  must  state  a  good 
title  to  the  premises  on  which  the  distress 
waamade;  but  if  the  avowry  state  a  deed 
indented,  "  by  virtue  of  which  the  party  was 
eeieed  in  his  demesne  as  of  fee,"  the  want  of 
stating  the  consideration  on  which  the  deed 
wan  made  is  helped  after  verdict  by  the  re- 
plieatioo  of  nothing  in  arrear.  Light  v. 
Hmmmr^  2  Show.  19. 
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7.  In  an  ayowry  for  a  rent-chaige  grant- 
ed to  himself,  defendant  need  not  allege  a 
seisin  within  the  time  limited  by  the  statute 
of  limitations.    Mo.  31. 

8.  Seisin  of  more  rent  than  ought  to  be 
shall  bind  in  an  avowry ;  but  not  in  me  injuete 
vexes,  eeeottvU^  assize,  rescous,  or  trespass. 
Buekrud'e  case,  9  Co.  33  a. 

9.  For  rent  due  in  respect  of  a  seignory, 
it  is  good  without  alleging  seisin  within 
fifty  years,  and  without  idiegingthat  all  was 
due  in  the  time  of  the  avowant,  although  he 
allege  the  death  of  his  ancestor  in  the  avow- 
ry.    Hanoood  v.  Paramour^  1  Ro,  50. 

10.  By  the  common  law,  there  ought  to 
be  aa  attornment  t<\  enable  the  distrainer  to 
make  a  good  avowry  upon  a  distress  for  rent 
Dixon  y.  Hernjen,  Vaugh,39. 

11.*  In  avowry  for   a  rent^  [  *1197  ] 
charge,  all  the  particular  lands 
must  be  set  forth.    1  Ld.  Raym.  155.    8ed 
vide  Homer  y.  Lewie^  1  Ld.  Raym.  644.  ami- 
tra. 

12.  For  the  form  of  an  avowry  for  a  rent^ 
chaige,see  Mouneon  r,  Redekmo,  1  Saund. 
196  197. 

13.  If  a  defendant  before  the  11  Q.  2. 
avowed  the  takmg  for  rent  arrear,  it  was 
sufficient  to  say  that  he  was  seised,  without 
saying  of  what  estate.  PuUen  v.  Pidmer,  5 
Mod.  151.  SUnone  v.  Pathley,  Com.  27,  28. 
473. 

14.  An  avowry  under  a  distress  for  reqt, 
alleging  a  possession  under  a  term  of  years, 
held  sufficient    2  Show.  484. 

15.  But  aa  avowry  for  rent  under  statute 
1 1 6. 2.  may  be  general,  without  setting  forth 
the  grant  or  title,  &c.  2  Saund.  284  d.  5 
Mod.  150.  n.  (a.) 

16.  The  sUtute  is  confined  to  distress  fer 
rent    2  Saund.  284  d. 

17.  The  contract  on  which  the  rent  be- 
comes due,  must  be  truly  stated,  or  it  is  a 
fatal  variance.    2  Saund.  312.  n.  [a.] 

18.  Tlie  lease  must  be  directly  averred  to 
be  made,  and  not  laid  under  a  teetatim  exiotit. 
2  Saund.  318.  n.  [/J 

19.  An  avowry  for  rent  under  25  G.  2.  c. 
13.  need  not  state  by  whom  the  demise  un- 
der which  the  premises  are  held  was  made. 
1  Ridgw.  341.  353. 

20.  The  avowry  for  distraining  after  the 
term  is  expired,  uiider  statute  8  Ann.  c.  14. 
8.  6n  must  be  special.    2  Saund.  284  a. 

21.  One  having  avowed  for  rent  at  Mi- 
chaelmas, is  not  estopped  to  distrain  and 
avow  for  arrearages  at  Ladyday  before, 
otherwise  it  is  of  an  acquittance.  Pahntr  v. 
Staviek,  T.  Raym.  21. 

22.  An  ayowry  cannot  be  for  part,  with- 
out showing  that  the  residue  is  paid.  John' 
8onY»  Bane, Comb.  346.  12  Mod.  84.  S.  C.  1 
Saund.  201. 

23.  The  avowry  may  be  as  for  a  distress 
for  parcel  of  the  rent,  when  the  ^ole  rent  is 
stated  to  be  in  arrear.    1  Saund.  201. 
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34.  Where  one  avows  for  the  whole  rent, 
u  having  title  to  it,  when  only  two  parts  are 
due  to  him,  he  shall  nol  have  a  return  for 
any ;  but  if  he  had  avowed  for  the  two  parts, 
alleging  it  to  be  more  in  quantity  thsn  it  is, 
he  should  have  had  return  for  so  much  as  he 
proved  to  be  dae.  Moore,  281.  Lutw.  [477.] 
Duppa  V.  Mayo,  1  Saund.  285.;  265  h,  286. 
3  Saund.  312.  n.  [a.] 

35.  And  if  be  avows  for  more  than  be  has 
title  to,  the  whole  avowry  shall  abate.  Dup' 
pa  V.  Mayo,  1  Saund.  386. 

26.  Avowry  for  rent  where  part  is  not  yet 
due  is  error,  but  may  be  cured  by  abating 
the  avowry  as  to  that,  and  taking*  judgment 
for  the  rest  only.  Richarda  v.  Com/ortk, 
Salk.  580.     1  Saund.  285  6.  n.  (8.) 

27.  But  he  must  so  abate  it  before  judg- 
ment, for  afterwards  it  is  too  late.  S.  C. 
Com.  42.     1  Saund.  285  6. 

28.  An  avowry  for  so  much  taken  for  rent- 
service,  and  so  much  for  rent-charge,  is  good ; 
but  not  for  rent-charge  and  rent-service  to- 
gether.    1  Ro.  95. 

39.  The  avowry  may  be  part  for  rent  and 
part  for  a  penalty,  and  a  return  may  be 
awarded,  if  either  of  the  causes  be  just,  both 
being  several.  Hotoell  v.  Sariback,  nob.  133. 
1  Saund.  285. 

30.  On  an  avowry  under  a  tenure  by  fealty 
and  12s.  rent,  a  verdict  finding  it  to  be  by 
fealty  and  3«.  rent  is  good,  for  the  substance 
is  found.     WUcox  v.  Skipwith^  2  Mod.  6. 

31.  A  landlord  may  avow  taking  cattle  on 
a  distress  for  rent  without  showing  them 
levant  and  coucbant.  Jordan  v.  Martin,  1 
Mod.  63. 

XI.   RkSFICTINO  COONIZANCBS. 

1.  If  a  defendant  avows  where  he  ought 
to  make  cognisance,  as  by  saying  he  *^  well 
avows,'*  instead  of  he  "  well  acknowledges," 
it  is  but  form.  Marriott  v.  ISiaw,  Com.  376. 
1  Saund.  347  e. 

2.  Cognizance  as  bailiff  to  a  corporation, 
without  showing  how  incorporated,  or  that 
be  had  a  precept  in  writing,  is  good.  Manhy 
▼.  Long,  3  Lev.  107. 

3.  In  a  cognizance  as  bailiff  to  the  lord,  it 
is  not  necessary  to  allege  a  warrant  or  pre- 
cept from  the  steward.  Matihewt  v.  Cary,  1 
Show.  63. 

4.  Cognizance  by  an  infant  bailiff  is  good 
and  well  made  where  the  other  party  admits 
them  to  appear  and  answer.  Coon  v.  Bowlet, 
I  Show.  170. 

5.  If  two  make  cognizance  generally,  and 

not  as  bailiffs  or  servants,  judg- 
[  *1198  ]  ment  will*  be  reversed.  Oioenv. 
fVtUiamt,  Yelv.  108. 
XII.  Plcab  to  AVOWRiia. 
1.  To  an  avowry  for  rent  the  plaintiff 
pleaded,  that  he  was  ready  on  the  land  and 
on  the  day  of  payment  till  sunset,  IIec,  and 
concludes  et  petit  judicium  et  damna;    it 
should  be  tfe  damait.    Home  ▼.  /Jewtn,  3 
Salk.  344. 


2.  Avowry  for  rent  due  at  a  later  day  ie  09 
bar  in  avowry  for  rent  due  at  a  former  day, 
nor  is  a  recovery  in  debt  for  rent  due  at  a 
later  day  any  bar  in  debt  for  rent  due  at  & 
former  day,  though  an  acquittance  is.  Palm^ 
er  v.  SlarAope,  1  Lev.  43.  Deighton  v.  Green- 
vitf,Comb.  78.  59. 

3.  The  plaintiff  to  an  avowry  for  rent  can- 
not plead  that  the  defendant  nil  habuit  in  te- 
nemerUia,    Comb.  473.  476. 

4.  To  an  avowry  for  rent,  it  is  a  good  pTes 
in  bar  that  defendant  by  deed  acknowledged 
to  have  received  it.  Moreton  ▼.  Hopkine^  1 
And.  14. 

5.  Avowry  for  rent  created  by  speciaUj« 
as  a  deed  or  act  of  parfiament^  is  not  within 
the  statute  of  limitations.    2  Saund.  65  a. 

6.  On  avowry  that  the  plaintiff  held  cer- 
tain lands  by  fealty  rent  and  suit  of  court, 
the  plaintiff,  if  he  agree  with  the  avowry  in 
the  quality  of  the  tenancy,  may  confess  Che 
tenure  by  fealty  and  rent,  and  as  to  the  rent 
plead  nothing  in  arrear,  and  trayeree  the 
tenure  mode  et  forma  ;  vis.  ^  aheijae  hoc,  that 
the  tenancy  was  held  by  fealty,  rent,  and  suit 
of  court,  in  manner  and  form,  &c  ;'*  and  if^ 
upon  issue  joined,  it  is  found  that  the  land 
was  held  by  fealty  and  rent,  and  not  by  eait 
of  court,  although  the  avowrv  was  for  rent 
arrear,  the  avowant  shall  not  have  a  return. 
Bucknafa  case,  9  Co.  33  a.  Oo.  Elix.  799. 
S.C. 

7.  At  common  law,  a  stranger  could  not 
plead  any  thing  to  the  lord's  avowry  for 
rents  of  services,  but  hore  de  eon  fee,  or  what 
was  tantamount.  Jehtwm  ▼.  €irant,  T. 
Raym.  254. 

&  He  could  not  plead  tenure  by  less  ser- 
vices, rtent  arrere,  or  a  release.    Id.  ibid. 

9.  The  plaintiff  in  replevin,  since  the  sta- 
tute of  21  H.  8.  c.  19.,  may  plead  notfain|r 
arrear,  or  any  other  plea,  although  he  be  a 
stranger,  and  does  not  make  any  title  to  the 
land.    T.  Raym.  351. 

10.  When  the  iord  varies  m  the  nature  and 
quality  of  the  service,  the  tenure  is  traversa- 
ble when  the  tenant  confesses  tenure  in  part, 
but  he  cannot  traverse  the  whole  tenore.  9 
Co.  33  a. 

11.  The  seisin  is  not  traversable,  but  only 
of  that  for  which  the  avowry  is  raade«  nnlese 
seisin  be  alleged  of  a  superior  servioe,  for 
which  the  avowry  is  not  made,  which  in  law 
is  a  seisin  of  the  inferior.    9  Co.  33  a. 

12.  By  the  statute  of  21  H.  8.  c  19.,  the 
avowant  is  not  tied  to  avow  upon  any  per- 
son in  certain,  but  upon  the  land  within  hie 
seigniory ;  so  the  tenant  of  the  land  by  the 
equity  of  the  statute  is  allowed  to  plead  any 
plea  to  save  and  discharge  his  goods  from 
the  distress.  Johneon  v.  Orant^  T.  Raym. 
255. 

13.  He  who  denies  seisin  within  time  of 
limitation  ought  first  to  acknowledge  a  te- 
nure ;  as,  if  the  lord  alleges  the  tenure  by 
fealty  rent  and  suit  of  court,  and  alli 


REPLEVIN. 


1199 


do  wiiUii  time  of  limitation,  and  avowB 
for  flatt  Birear,  the  tenant  may  confess  the 
tenure  bj  fealty  and  rent,  and  plead  to  the 
rent  anear  ^^  never  seised  after  the  limita- 
tion?*   9  Co.  33  a. 

14.  If  the  lord  avow  for  services,  and  al- 
leges  seisin  by  the  hands  of  the  plaintiff,  or 
any  other  in  the  replevin,  as  by  the  hands  of 
hie  very  tenant,  the  tenant  may  plead  that 
the  avowant  was  never  seised  of  his  hands, 
Sic    9  Co.  33  a. 

15.  Iir  avowry,  the  tenant  shall  not  ple'ad 
**  never  seised  of  the  service  generally  ;'*  but 
if  be  be  tenant  in  fee-simple,  he  ought  to 
dinelatm  or  to  plead  out  of  his  fee,  and  so 
trayerse  the  tenure.    9  Co.  33  a. 

16.  When  the  lord  in  his  avowry  varies 
from  the  troth  of  the  quality  of  the  service 
by  eelour  of  seisin  and  possession,  which  he 
baa  got  from  his  tenant,  the  tenure  is  tra- 
versable ;  but  where  he  varies  from  the  truth 
of  tbe  quantity  of  the  services  by  reason  of 
seisin  which  he  has  got  of  more  that  he 
OQgtal  to  have  of  the  same  nature,  the  seisin 
and  not  the  ten  ure  is  traversable.  Btteknal^B 
case,  9  Co.  33  a. 

17.  When  the  lord  avows  according  to  the 

statute,  the  plaintiff  in  the  reple- 
[  *1199  ]  vin*  may  have  every  plea  that 

the  very  tenant  might  haye  had, 
thoQgfa  be  be  a  stranger  to  the  lord.  JioAn- 
sen  v.  Ormf,  T.  Raym.  255. 

18.  Tenant  fi>r  years  is  within  the  statute 
21H.8,cl9,    S.  C.  T.  Raym.  256. 

19.  At  common  law,  the  tenant  might  plead 
any  plea  in  bar  to  an  avowry  for  a  rent-charge. 
Id.  ibid. 

SO.  Under  statute  2  G.  2.,  the  plaintiff  can- 
not  plead  in  bar  cie  imuria  tua  propria^  &c, 
2Sannd.284d 

21.  De  injuria  nui  ahique  hoe  quod  fuit  tn 
mrthv  anx>antB  to  the  general  issue.    Sulk. 


22.  In  plea  of  tender  of  rent  on  an  avowry, 
•kiilit  is  necessary,  and  paratua  only  is  not 
anfBdent    Horn  v.  Lucius^  12  Mod.  353. 

23.  Pltintiff  cannot  traverse  matter  in  the 
avowry  for  a  return  on  non  eepU  pleaded.  1 
Sannd.347. 

24.  The  lord  avows  for  suit  of  court  due 
apon  the  land ;  servant  cannot  plead  any  plea 
ont  of  the  fee,  or  a  disclaimer.  Brown  v. 
CMdsmUk,  Moore,  870. 

25.  In  avowry  upon  the  land  by  the  statute 
31  H.  8l,  it  is  not  traversable  what  estate  the 
tenant  had.    Moore,  883. 

26.  The  defendant  pleaded  cepU  in  alio 
10100^  and  avowed  taking  the  goods  in  such 
€iUier  place,  whither  they  had  been  iraudu- 
laotly  eonveyed  within  thirty  days,  dLC,  from 
tiHB  demised  premises,  as  a  distress  for  )rent; 
tb0  phintiff  in  his  plea  in  bar  traversed  the 
avowry,  and  to^L  no  notice  of  the  plea;  and 
flsa  demnrrer,  it  waa  hdden  ill,  the  avowry 
Iwaag  in  tbe  nature  of  a  suggestion  to  entitle 


the  party  to  a  return  of  the  distress  and  not 
traversable.    Willes,  477. 

27.  If  the  defendant  avow  under  a  grrant 
of  a  manor  and  a  grange  from  the  king,  con- 
taining a  clause,  that  if  the  grantee  shall  be 
legally  charged  on  account  of  the  grange  by 
distress,  or  with  any  rent,  he  may  enter  and 
distrain,  a  plea  in  bar  to  the  avowry,  with  a 
traverse  quod  defendena  est  legitimo  modo  oru- 
mttts,  is  bad.   CaUhorp  v.  Heyton,  2  Mod.  54. 

28.  Avowry  (br  damage  reasant  in  copy- 
hold lands  leased  to  the  avowants ;  the  plain- 
tiff pleads  a  prior  title  to  the  manor  in  fee ; 
it  is  ill,  for  he  ought  to  have  said,  he  was 
seised  until  the  avowant  entered  pratextu  of 
the  lease.    Anon.  1  Leon.  2^.    2  Leon.  80. 

29.  The  defendant  in  his  avowry  stated 
that  by  lease  and  release,  be  in  considera- 
tion of  an  annuity  therein  mentioned,  con- 
veyed certain  premises,  containing  the  place 
where,  dLC,  to  the  plaintiff  in  fee,  subject  to 
a  rent-charge  payable  to  the  defendant  dur. 
ing  her  life,  with  power  of  distress  for  non- 
payment of  the  annuity,  and  that  by  virtue 
of  the  lease  and  release,  and  by  force  of  the 
statute,  dc^c,  the  plaintiff  became  seised  in 
fee,  &c. ;  and  then  she  justified  as  a  distress 
for  non-payment  of  the  annuity :  pleas  in  bar ; 
1st,  that  the  plaintiff  never  was  seised  in  fee; 
2dly,  (admitting  that  the  defendant  did  by 
the  lease  bargam  and  sell,  &c.,  to  the  plain- 
tiff for  a  year)«  that  at  the  time  of  making 
the  bargam  and  sale  the  defendant  was  only 
seised,  &c.,  fer  her  life,  the  reversion  in  fee 
then  belonging  to  another,  traversing  that 
the  defendant  was  seised  in  fee  of  the  rever- 
sion :  both  these  pleas  were  holden  bad  on 
demurrer ;  the  first,  because  it  denied  what 
was  before  admitted,  and  because  it  traversed 
only  a  consequence  of  law ;  the  second,  be- 
cause it  admitted  that  the  defendant  had  an 
estate  sufficient  to  justify  the  distress.  Oillt 
V.  Mannell,  Willes,  378. 

30.  In  an  avowrvt  the  defendant  showed 
that  A  B  was  seised  in  fbe,  and  made  a  long 
lease  rendering  rent,  and  conveyed  the  rever- 
sion to  the  plaintiff,  and  fer  rent  arrear  he 
distrained;  the  plaintiff  replied  that  A  B  was 
seised  of  one  moiety,  and  C  D  of  the  other 
before  this  lease ;  that  C  D  died  seised,  and 
this  moiety  descended  to  his  son,  and  that 
the  plaintiff  had  conveyed  the  other  moiety 
to  J  D  by  lease  and  release,  and  traversed 
dbsque  hoc  that  the  plaintiff  was  seised  in  fee 
ad  aliquod  tempus  after  the  said  conveyance ; 
the  avowant  demurred,  and  the  traverse  was 
held  ill,  for  he  ought  to  have  traversed  ahoquB 
hoe  that  A  B  was  seised  in  fee  tempore  dt* 
murionit,    F'uUer''i  case,  Skin.  402. 

31.  If  the  defendant  plead  that  he  was 
seised  of  the  pUce  where,  and  justifies  the 
taking  damage  feasant,  the  plaintiff  may  aU 
lege  that  he  was  seised  of*  a  third 

part  of  the  place  where,  and  tra-  [  *1300  ] 
verse  the  sole  seisin  of  the  defbnd- 
ant.    Gtliert  V.  Porier,  6  Mod.  158. 
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33.  If  the  defendant  joBtify  the  taking  for 
a  heriot  due  upon  every  alienation  without 
notice,  the  plaintiff  may  deny  the  heriot  be- 
ing due  upon  alienation.  Wilcox  ▼.  SkipwUht 
9  Mod.  4. 

33.  On  an  avowry  (or  a  heriot  showiniF 
tenure  by  fealty  and  12*.  rent,  the  plaintiff 
mar  admit  the  tenure,  and  traverse  the  pre- 
scription, and  then,  if  the  jury  find  a  tenure 
by  fealty  and  St.  rent,  this  variance  is  not 
particajar.     Wilcox  v.  Skipwith^  2  Mod.  5. 

34.  When  the  taking  is  alle^d  in  a  place 
difierent  from  that  in  declaration,  the  hitter 
must  be  traversed ;  otherwise  in  trespass.  1 
Saund.  247  a.  347  a. 

35.  Distress  for  the  same  duty  in  other 
bnds,  &c.,  is  no  plea  in  bar  to  an  avowry, 
but  it  ouffht  to  be  that  a  fermer  replevin  is 
pending  (if  so  it  be),  or  (if  determined)  levied 
by  distress.    Seiily  v.  Amndel^  Comb.  375. 

36.  A  plea  in  bar  to  an  avowry,  denying 
that  any  rent  is  in  arrear,  must  conclude  to 
the  country.    1  Saund.  103  r. 

XIII.  Pleas  to  ooonizancks. 

1.  In  a  cognizance,  the  beinf  bailiff  may 
be  traversed.  1  Saund.  347  c,  a.  JVetiUian 
V.  Ptne,  11  Mod.  112.  TreviUian  v.  Paine^ 
1^  Mod.  97.  Contra,  Goudier'M  case,  12  Mod. 
321.    Bnlton  V.  Co2e,  1  Salk.  409. 

2.  A  cognizance  by  a  bailiff  is  no  bar  to 
another  cognizance  for  the  same  matter,  if  it 
be  not  averred  that  the  first  cognizance  was 
made  by  consent  of  the  master.  Ineram  v. 
Bray,  2  Lev.  210. 

XIV.  RXJOINDKR. 

1.  If  the  defendant  justifies  the  taking  da- 
inage  feasant  on  his  freehold,  and  the  |3ain- 
tiff  replies  in  bar  that  the  place  where,  kc^ 
is  common  fields  in  which  he  has  a  prescrip- 
tive right  as  appendant  to  two  acres  in  an- 
other  place,  the  defendant  may  rejoin  a  cus- 
tom for  every  freeholder,  who  has  lands  lying 
together  in  the  said  common  field,  to  enclose 
them  against  him  who  has  right  of  common, 
and  he  need  not  aver  in  such  rejoinder,  that 
the  lands  he  inclosed  did  lie  together,  for  that 
shall  be  intended,  or  otherwise  he  could  not 
enclose  them ;  but  9u^re,  if  he  ought  not  to 
confess  the  plaintiff's  right  of  common,  and 
avoid  it  by  alleging  the  custom  to  enclooe. 
Hickman  v.  Thome^  2  Mod.  104, 105. 

2.  To  replevin  for  taking  six  cows,  if  the 
defendant  avows  the  taking  damage  feasant, 
and  the  plaintiff  replies  a  seisin  of  certain 
lands,  and  a  right  of  common  of  pasture  for 
beasts  levant  et  cauehant^  a  rejoinder,  with 
an  abome  hoe  that  (hose  were  the  proper  cat- 
tle of  the  fUiniiff  levant  et  eouehanl  on  those 
his  lands,  is  good.  Manneton  v.  TVeetitan,  2 
Show.  3S9. 

XV.  DEMOKftni;— 

(a)  Tb  a  plea  in  bar. 
Where  the  defendant  pleads  mvel  en  autter 
Item,  and  avows  for  rent  arrear,  if  the  plaintiff 
traverses  the  avowry,  and  the  defendant  de- 


murs,  it  is  a  diioontinuanoe.    Croue  v.  M* 
son,  2  lid.  Raym.  1017. 

(b)  7b  a  refiieatum. 
In  replevin,  if  a  demurrer  to  a  rqiticatMn 
to  a  plea  in  bsir  conclude  **  wherefore  as  be- 
fore he  prays  judgment,  and  that  the  decla- 
ration may  be  quashed,"  the  last  words  are 
surplusage.    Croeee  v.  Btleon^  6  Mod.  108. 

XVI.  New  assignmbnt. 

There  can  be  no  new  assignment  in  reple- 
vin.   1  Saond.  347  a. 
XVII.  When  the  ri^AnrnrF  mat  maooNTonjB. 

The  plaintiff  cannot  discontinue  witliout 
leave  of  the  court.  Beare  v.  Underwood^  1 
Leon.  105. 

XVIII.  When  nuxsEDiNos  mat  be  stated. 
In  replevin,  no  stay  of  prooeedinga  on 
bringing  in  what  is  due  for  damages.    AmaeL 
6  Mod.  379. 

XDL  EviDBlfCB. 

On  avowry  for  rent-ehaf|fe  devised,  as  he 
was  not  entitled  to  the  will  he 
produced*  the  ordinary's  regis*  [  *1901  ] 
ter  of  the  will  and  former  pay- 
ments ;  and  held  good  evidence.    Anom,  IS 
Mod.  375. 

XX.  Rblativb  to  the  juimmbnt. 

1.  The  judgment  for  the  avowant  is  not 
to  recover  the  rent  or  thing  distrained  for, 
but  only  to  be  restored  to  the  beast  as  a  law- 
ful distress,  not  to  be  replevied.  Footer  ▼. 
Jaekeon,  Hob.  61. 

2.  If  the  defendant  plead  in  bar,  and  de- 
mur to  the  replication  in  abatement,  the 
plaintiff,  after  joinder  in  demaner,  shall 
have  final  judgment  on  the  demurrer  being 
over-ruled.    Crosss  v.  Btimn,  6  Mod.  108. 

3.  The  defendant  may  either  proceed  and 
enter  up  judgment  under  the  statute  Car.  2^ 
or  at  common  law.  1  Saund.  195  b.  n.  (3). 
n.  rd]. 

4.  It  is  sufficient,  if  it  appear  on  the  wm» 
cord,  that  the  avowant  has  jnst  csnse  to  dis. 
train,  though  not  modo  etfarma^  as  he  hne  aol 
forth ;  for  the  court  must  judge  by  the  whole 
record.    FooU  v.  Berkley,  Orl.  Bridg.  539. 

5.  Although  tlio  title  by  which  tSe  plain* 
tiff  claims  in  his  bar  to  the  avowry  is  de- 
stroyed, yet  he  shall  have  judgment,  if  tiie 
defendant  gives  him  title.  Freatneafo  ctae* 
8  Co.  92  b. 

6.  An  avowry  may  be  abated  for  what  ia 
not  due,  and  judgment  given  for  the  residoe. 
Bieharde  ▼.  Concord,  1  Ld.  Raym.  256.^ 

7.  Judgment  for  an  avowant  for  more 
rent  than  can  be  doe,  must  be  reversed  fbr 
the  whole.    Id.  ibid. 

8.  Avowry  for  rent  in  money  and  heni^ 
and  more  hens  inserted  than  doe;  the  avow- 
ant had  leave  to  release  the  daoMigeB  Ibr  the 
hens.    Morris  v.  QeUter,  \  Ld.  Raym.  317. 

9.  If  the  plainUff  is  deosanded  and  wiO 
not  declare,  he  shall  be  nonsoited.  More  t. 
Wmo,  12  Mod.  481. 

10.  After  a  oonanit  in  replerm,  it  b  too 
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laU  to  object  thti  the  mtowtf  states  a  par- 
ticoUr  esUte,  vitbout  ahowing  its  eora- 
manoemflBt,  or  a  seisin  io  fee.  t^&on.  6  Mod. 
923. 

IL  Defendant  is  not  entitled  to  move  for 
jud^ent,  as  in  case  of  a  nonsuit  under  14 
€reo.  2.     1  Sannd.  195  a.  n.  [f], 

1%  The  reason  is,  that  the  defendant  may 
carry  down  the  record  to  trial  urithout  k  pro- 
vim  (being  considered  actor).  2  Sannd.  336 
e.336a. 

13.  Where  there  is  a  plea  in  bar  to  an 
avoviy  and  issue  joined,  the  court  will  not 
giYe  leave  to  the  plaintiff  to  confess  the  avow- 
ry reiieta  vtrificationi^  because  it  may  be  a 
prejudice  to  the  defendant.  Anon,  Skin.  i>94. 

14.  In  case  of  verdict  for  the  defendant, 
the  jury  who  try  the  issue  find  the  value 
and  arrears,  judgment  for  the  arrears  in  case, 
Ire.,  and  cost ;  execution  by  JL  fa.  or  elegit 
under  stat  Car.  2.   1  Saund.  195  b, 

15.  Where  the  avowant  in  replevin  ob- 
tains a  verdict,  and  the  value  is  subsequent- 
ly ascertained  by  inquiry  under  statl?  C. 
2.  c  7.,  he  cannot  proceed  against  the  sheriff 
for  the  purpose  of  compeUing  him  to  deli- 
ver up  tbe  replevin  bond,  in  order  to  sue  the 
sureties  thereon ;  but  ruled,  that  the  avow- 
ant most  either  pursue  the  stat.  C.  2.  c.  7., 
or  the  old  remedy  under  stat.  Westm.  2.  c. 
2.     CoiN&u  V.  Cok^  C.  T.  Hardw.  352. 

16.  In  case  of  nonsuit  before  issue  joined, 
there  most  be  a  suggestion  in  nature  of  an 
avowry,  writ  of  inquiry  into  the  value  and 
arrears,  judgment  for  arrears  in  case,  &c., 
and  costs ;  execution  hjfi.fa,  or  elegit  under 
sUt.  Car.  2.  1  Saund.  195  c.  d.  11  Saund. 
286. 

17.  In  case  of  nonsuit  after  issue  joined 
under  stat  Car.  2. ;  the  same  proceedings  as 
m  case  of  verdict,  &c,    1  Saund.  195  6. 

18.  In  case  of  demurrer  found  for  defen- 
dant, a  writ  of  inquiry  issues  to  inquire  into 
the  value,  &c,  judgment  for  arrears  alleged 
in  case,  &c.  and  costs ;  execution  hyfi^fa.  or 
eUgit^  under  stat  Car.  2.  lb.    2  Saund.  286. 

XXL   Wbbit  ibk  dkfbndant  is  kntitlkd 
TO  A  asnnuf  or  the  cattls,  &c. 

1.  A  return  will  be  awarded,  where  it  ap- 
pean  the  defendant  was  in  possession  of  the 
beasts,  lee.  which  have  been  delivered  by  re- 
plevin.   SaHtM  y.  SkelAm,  Cro.  Jac.  519. 

2.  Defendant  may  either  avow,  and  have 
n  retom,  or  jastiiy,  and  have  no  return.  3 
Lev.  104. 

a.*  If  the  takiag  be  alleged  at 
[  *1202  ]  A,  the  defendant  may  plead  non 

espil  mode  etfarma;  bnt  then  he 
eaa  hnve  no  retom ;  for  if  he  would  have 
a  r^srNO  Aa&endo,  he  most  deny  that  the 
tekiqg  was  where  the  plaintiff  has  laid  it, 
and  alle|»  another  place  in  his  avowry. 
Jnem,  2  Mod.  199. 

4.  Upon  pleading  non  eqnt,  or  claiming 
propeny,  the  defendant  shall  have  his  goods 
agam.   jtfber  v.  W<ilfs,2  Salk.  581. 


5.  If  the  place  of  taking  is  traversed^  and 
found  for  the  avowant,  he  shall  have  return, 
though  the  cause  of  tsiking  is  not  found.  1 
Ld.  Raym.  504. 

6.  If  the  defendant  plead  property  in  a 
stranger,  he  shall  not  have  a  return  without 
avowing  for  it ;  otherwise  where  he  pleads 
property  in  himself.  Cro9u  v.  Biiton^  2  Ld. 
Raym.  1017.    6  Mod.  103.  S.  C. 

7.  In  a  replevin  in  the  county,  the  plain- 
tiff does  not  declare,  and  the  avowant  re- 
moves the  cause  to  the  King's  Bench,  and 
the  plaintiff  is  nonsuited  without  declaring; 
it  seems,  in  that  case,  the  defendant  may 
suggest  what  cattle  he  took,  and  he  shaU 
have  a  return  of  them.  Anon,  T.  Raym.  33, 
34. 

8.  If  the  replevin  is  bad,  and  the  avowry 
is  ill,  the  defendant  shall  have  no  return. 
Men  v.  Dmiy^  1  Show.  99. 

9.  The  avowant  having  return  irrepleyisa* 
ble  on  the  seeond  deliverance,  may  again 
impound  the  cattle,  and  if  thev  die  may  take 
a  new  distress.    3  Dy.  280.  pi.  14. 

XXII.   REI.ATIVK  TO  THE  8HKRIF7*S  UTUUC. 

1.  If  the  sheriff  cannot  find  the  cattle  he 
will  return  an  eUmgatu9  of  course.  Sir  P, 
Pindar's  case.  Comb.  309. 

2.  Tbe  sheriff  cannot  return  nonc^nl^  and 
therefore  an  action  does  not  lie  for  a  false 
return  of  elongatue.  Jlfoer  v.  Watte^  1  Ld. 
Raym.  613.    2  Salk.  58L  S.  C. 

3.  To  5  fluries  replevin  to  the  sheriffs  of 
London,  a  return  of  a  custom  ratified  by 
parliament  to  replevy  in  the  sherifis*  court 
there,  and  not  by  the  king's  writ,  is  bad ; 
and  an  attachment  was  granted  against  the 
sherifTs.    2  Dy.  246.  pi.  67. 

XXIIT.  Of  the  warr  or  inquiey. 

1.  If  the  plaintiff  be  nonsuit,  the  court 
may  assess  damages  without  a  writ  of  inqui- 
ry, if  the  avowry  be  for  rent  OgneTs  case, 
3  Leon.  213. 

2.  Where  there  has  been  no  avowry,  the 
defendant  can  have  no  writ  of  inquiry  in  re- 
plevin, though  non  cepit  has  been  pleaded, 
the  avowry  being  the  ground  of  the  writ  of 
inquiry  for  the  defendant.  Dttrham  v.  Price^ 
Ca.  Prac.  C.  P.42. 

3.  A  writ  of  inquiry  cannot  be  had  to  sup- 
ply the  omission  of  the  jury  to  find  dama- 
ges for  defendant,  if  the  proceedings  are  un- 
der the  statute  of  Car.;  but  in  all  other 
cases  it  may.  1  Saund.  195  6,  e,  I  Lev. 
255. 

4.  The  writ  of  second  deliverance  is  a  sii- 
peraedeat  to  tlie  retomo  habendo^  but  not  to 
the  writ  of  inquiry.  Pratt'r.  RulHdge^  Salk. 
95. 

XXIV.  Of  the  weit  of  peopeirai*  feo- 

BAHDJL, 

To  a  phtries  replevin  returnable  in  C.  6., 
the  sheriff  returned  a  claim  of  property ;  the 
proprietate  probanda  issued  out  of  that  court 
2  Dy.  172.  pi.  14. 
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XXV.   Or  THE  CAPIAS  IN  WITBKENAll. 

I.  Witbernam  is  the  process  on  the  eton- 
gatus  returned.    12  Mod.  435. 

S.  A  capioM  in  withemaro  can  issue  but 
into  one  country  at  once*  Stratford  v.  Over- 
Atiry,  Comb.  28. 

3.  Wbere  defendant  claims  property  he 
does  not  gage  deliverance,  but  the  plaintiff 
mast  be  of  a  withernam.    3  Dy.  189.  pi.  14. 

4.  If  appearance  be  entered  before  elon- 
gaivM  returned,  no  withernam  should  go. 
More  V.  WatU,  13  Mod.  435. 

5.  On  dongata  returned,  if  he  pleads  nan 
eepU,  DO  witbernam  shall  issue.  S.  C.  3  Salk. 
5&. 

6.  There  mav  be  a  new  capias  in  wither- 
nam after  the  defendant  has  been  bailed  on 
the  first    Id.  ibid. 

7.  For  a  withernam  is  only  mesne  process, 
and  not  an  execution.  Moor  v.  Wattt^  3  Salk. 
583.    1  Ld.  Raym.  614.  S.  C. 

8.  The  withernam  is  superseded 
[  ♦ia03  ]  by  a»  plea  ofnm  eejrit.    Moor  v. 
WattB,  1  Ld.  Raym.  614. 

9.  After  withernam  awarded,  the  writ  of 
second  deliverance  does  not  lie  for  the  beasts 
taken  in  withernam,  but  for  the  first  distress. 
1  Dy.  59.  pi.  16. 

10.  The  plaintiff  is  deraandable  on  return 
of  the  withernam,  and  may  be  nonsuited  for 
not  appearing.    Moor  ▼.  Watto,  Salk.  583. 

II.  By  appearing  and  pleading  on  the 
withernam,  all  proceedings  stay  till  issue 
determined.    S.  C.  13  Mod.  438,  429. 

13.  The  withernam  will  be  stayed  on  ten- 
der of  damages  assessed.    1  Ld.  Raym.  720. 

13.  If  the  issue  be  against  one  who  is 
bailed  in  withernam,  he  is  to  be  again  in 
custody.    8.  C.  12  Mod.  438. 

14.  If  cattle  be  taken  in  withernam  by 
way  of  execution  in  replevin,  the  plaintiff 
has  property  in  them,  but  not  where  it  is 
only  a  process.    Id.  ibid. 

XXVI.  RsSPEOnNQ  DAMAGES  AJVD  OOBTi. 

1.  A  defendant  in  replevin  need  not  pray 
damages,  either  upon  an  avowry  or  a  plea. 
6  Mod.  103. 

2.  On  a  nonsuit  in  replevin  for  damage- 
feasant,  the  avowant  shall  have  costs  and 
damages  by  21  H.  8.  c.  19.  3  Dy.  141.  pi. 
46. 

3.  Costs  and  damages  were  adjudged  to 
an  avowant  for  an  amercement  in  a  leet. 
Moore,  893. 

4.  Damages  in  avowry  are  not  given  in 
respect  of  the  rent  for  which  the  distress 
was  made,  but  for  taking^  the  cattle.  Rie- 
eartU  v.  Cornforlh^  5  Mod.  366. 

5.  Plaintiff  in  replevin  shall  not  pay  costs 
when  the  writ  abates.  Smith  v.  Walgrave^ 
Com.  133.  ^ 


i/^^ 


XXVIII.  Eekoe. 
No  writ  of  error  lies  upon  a  judgment  in 
the  Exchequer  Chamber.    2  Saand.  101  c. 

XXIX.  Remedy  AGAunr  the  sbsrift; — 

(a)  If  a  replevin  i§  ttfuuiL 

If  a  person  distrain  for  the  same  rent,  the 
remedy  is  recaption,  and  if  the  sheriff  relbse 
a  replevin,  an  action  lies  against  him.  ^noK. 
7  Mod.  lia 

For  not  taking  ouffieient  oeewriiv, 
he  best  method  is  on  a  return  of  elan' 
gata  to  the  fflomo  AoAemio,  to  bring  an  ac- 
tion on  the  case  against  the  sheriff,  if  be  has 
taken  no  pledges,  or  insufficient  ones.  1 
Saund.  195  a. 

3.  The  sheriff  may  justify  by  grant  of  a 
replevin,  without  showing  the  property  of 
the  goods  to  be  in  the  plaintiff  in  replevin. 
MUUo  ▼.  Daviet,  Com.  590. 


REPLICATION. 
L  Respectino  the  time  foa  asPLriivG,  p. 

1204. 
II.  When  sevbeal  EEPucATioits  aek  nk- 

CESSAET,  p.  1304. 

ni.  When  the  plaintdt  mat  eubct  to 

HAVE  ONE  OE  8EVEEAL  EEPUCATIONS,  p. 

1304. 

IV.  General  eules  respectino  the  form 
OF  replications,  p.  1204. 

V.  Relative  to  the  conclusion; — 

(a)  Generally^  p.  1205. 

(b)  When  it  Jiould  eontiudt  with  a 
vaifieation^  p.  1205. 

(c)  When  it  dkotttd  eanehute  to  the 
eotmtrjft  p*  1206. 

VI.  Epfect  of  a  repucation,  p.  1206. 

VII.  CONSBHUSNCE  or  THE  REPUCATION,  OR 
ONE  OF  SEVERAL  REPUCATIONS,  BSINO 
BAD,  p.  1306. 

VIII.  Consequence  of  the  rkpucatiok  buno 
BAD  in  part,  p.  1206. 


XXVII.  Effect  of  death. 
After  issue  one  of  the  defendants  dies,  the 


I.*   Respecting  the  time  for  [  viaot  ] 

REPLTINO. 

1.  The  plaintiff  is  not  bound  to  reply  tlie 
same  term  the  plea  is  entered.  Xnon.  Lat. 
139. 

3.  But  the  replication,  rejoinder,  sur-re- 
joinder,  &c.,  are  supposed  to  be  of  the  same 
term  as  the  precedent  pleading.  2  Saund.  3. 
n.  (2). 

^I.  When  sbtsral  REPLicAtioNi  are  nbcbb- 

SART. 

To  two  ban  there  must  be  several  repli- 
cations or  demurrers.  Reg,  v.  Bp.  of  Csn- 
ter^icry,  1  Leon.  199. 

III.   When  the  PLAINTIFF  MAT  elect  TO  HAVE 
ONE  OR  SEVERAL  REPUCATI0N8. 

1.  Where  an  administrator  pleads  several 


Rodke,  Cro.  Eliz.  574,  575. 


writ  is  good  against  the  other.     Wythero  v.  judgmenta  in  bar,  the  plaintiff  may  nply  to 


every  one  of  them  severally,  and  conclude 
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to  the  eoontry.  A$hton  ▼.  Shitwan^  Comb. 
443. 

3.  This  11  an  anomaloas  caie,  and  oat  of 
the  reies  of  double  pleading.    Id.  ibid. 

3.  Or  he  may  replj  generally  that  they 
an  all  kept  on  foot  by  fraud,  &c  Beake  ▼. 
KaOy  1  Show.  290. 

IV.  GkNULU.  aULD  aUPKCTUKI  THK  FORM  OF 
KBFLICAT10N8.  ' 

I.  Where  the  plaintiff  replies  full  age  of 
the  defendant,  it  a  not  necessary  to  lay  a 
venae  as  it  is  of  a  release.  Brett  v.  Minter, 
Stra.  a 

3.  In  debt  upon  bond,  plaintiff  cannot 
rniy  the  day  in  hts  replication  from  that  al- 
leged in  the  declaration ;  but  it  is  otherwise 
in  treepasa.    Cole  ▼.  Hatokina,  10  Mod.  253. 

3.  If  the  replication  and  bar  may  both  be 
true,  it  cannot  be  an  avoidance  of  the  bar. 
HUekini  v.  Bossef,  1  Show.  546. 

4.  It  is  not  necessary  to  set  forth  in  a  re- 
pKcation  what  is  admitted  by  the  defend- 
aatlsplea.    Fincem  v.  itfwoMi,  10  Mod.  257. 

5.  In  an  action  of  debt  upon  an  obligation, 
if  the  plaintiff  make  a  replication  as  certain 
as  the  words  of  the  condition,  though  not  so 
certain  as  the  case  seems  to  require,  yet  it  is 
good.    Goid  V.  Death,  Hob.  92, 93. 

6.  A  oontradiction  to  the  declaration  in  a 
part  not  material,  does  not  vitiate  a  replica* 
Uon  or  verdict  HarrU  r.  Ferrmd,  Hard. 
43,43. 

7.  Ewy  leplication  ought  to  be  directly 
contrary  to  the  bar,  and  ought  to  traverse, 
or  else  confess  and  avoid  it    Plow.  56. 

8L  a  replication  which  maintains  a  lawful 
seisin  in  fee  in  the  lessor,  and  traverses  that 
which  destroys  it,  is  good.  Houn  v.  Ltw 
iSR,  Cro.  Eliz.  891. 

9.  Where  the  plea  contains  matter  of  ex- 
cose,  it  is  enough  that  the  replication  meets 
it,  except  in  cases  of  awards.  Rex  v.  OUl^ 
Sira.  191. 399. 

10.  In  debt  upon  bond  to  perform  an 
award,  and  no  award  pleaded,  the  plaintiff 
on^ht  to  show  the  award,  and  assign  a 
breach  of  it  in  his  replication.  Haytoard  v. 
Gertnrd^  1  Saund.  1(HS,  103.  317. 

I I.  If  the  defendant  plead  an  award  made 
of  three  things,  the  plaintiff  cannot  reply 
that  it  was  made  of  the  said  three  things, 
and  of  another ;  but  he  ought  to  reply  that 
it  vrae  made  of  four  things,  and  traverse  the 
avard  made  of  three  things  only.  Salmon 
T.  AsuCil,  1  Saund.  207. 

12.  In  debt  on  bond  to  stand  to  an  award, 
ap  aa  it  be  made  ready  to  be  delivered,  and 
no  avrard  pleaded,  a  replication  showing  the 
avard  in  §eripiit,  without  averring  it  ready 
to  be  delivered,  is  good.  RonUy  v.  Manning, 
1  Show.  98. 

13.  If  the  condition  of  a  bond  is  to  do  a 
eollAtAral  act,  and  not  to  pay  money  parcel 
of  the  bond,  a  good  breach  ought  to  be  as- 
flil^ned.  JBossetf  V.  jRosfsO,  Lutw.  ri48J.  423. 

14.  In  debt  on  a  bottomry  bond,  the  de- 


fendant pleads  the  ship  was  lost,  the  plaintiff 
replies  it  was  not,  without  showing  any 
breach  of  condition ;  and  held  good.  Mere» 
dith  V.  Alien,  1  Show.  149. 

15.  Where,  in  trespass,  the  defendant 
claims  an  interest  in  the  place  where,  ^bo., 
the  plaintiff  cannot  reply  de  injuria  sua  pro- 
pria.  Dean  and  Chapter  of  Windeor  v.  Oe- 
eer,  2  Saund.  295.    1  Lev.  307. 

16.  Upon  a  plea  of  misnomer  of  a  oorpo- 
ration,  if  they  have  a  power  to  sue  by  that 
name,  the  replication  must  show  it.  Gilb. 
253 

17.*  An  immaterial  traverse 
does  not  preclude  the  other  party  [  *1906  ] 
from  taking  a  traverse  upon  it. 
King  q.  t  v.  Bolton,  Stra.  117. 

18.  Whatever  is  necessarily  understood, 
intended,  and  implied  in  a  plea,  is  as  mach 
traversable  as  if  it  were  expressly  alleged, 
3  Saund.  9  e.  n.  (14). 

19.  A  replication  that  puts  in  issue  only 
the  immaterial  part  of  tho  defendant's  plea 
is  bad.  Reg.  v.  Blagden,  10  Mod.  311, 313. 
397. 

30.  Where  the  statute  of  gaming  is  plead- 
ed, the  replication  must  not  take  issue  upon 
the  particular  sum.  Calbome  v.  SJockdaU, 
Sira.  493. 

31.  Where  to  an  action  upon  a  promissory 
note  it  is  pleaded  that  it  was  **  corruptly 
agreed,'^  &c.,the  plaintiff  may  reply  that  the 
security  was  given  for  a  just  debt,  and  tra- 
verse that  it  was  agreed  modo  et  forma  as  de- 
fendant pleads.  Cock  v.  Ratdiffe,  C,  T. 
Hardw.  3B7. 

33.  If  a  devise  to  A  and  his  heirs,  and  if 
he  die  without  issue  that  it  shall  remain 
over,  be  pleaded  as  a  devise  in  fee  generally, 
the  other  party  may  either  traverse  the  de. 
vise  generally,  or  show  the  addition.  Wright 
V.  Oerrard,  Hob.  310. 

33.  Where  an  administrator  pleads  several 
judgments  against  him,  and  that  they  were 
for  just  and  true  debts,  and  the  plaintiff  re- 
plies that  they  were  obtained  by  fraud,  he  is 
at  liberty  to  traverse  the  special  matter,  or 
to  rely  on  the  fraad  generally  at  his  election. 

I  Trethewy  v.  Ackland,  2  Saund.  50. 

34.  If  a  gift  in  satisfaction  is  pleaded,  the 
acceptance  in  satisfaction  is  traversable  as 
well  as  the  gift.  Young  v.  Rudd,  I  Ld. 
Raym.  61. 

35.  Where  the  plaintiff  confessea  and 
avoids,  he  ought  not  to  traverse,  for  that 
would  make  his  replication  double.  Bmd- 
6iini  V.  Kennerdale,  3  Mud.  3.  8. 

y.   RXLATIVK  TO  TBI  CONCLUSION; — 

(a)  Generally, 

1.  Where  a  matter  of  fact  is  pleaded  in 
abatement,  and  the  plaintiff  replies  and  tra- 
verses the  matter  of  fact,  he  may  conclude 
either  judgment  ei  actio  or  quod  reopondeat 
outter»    Bennet  v.  UiU,  Comb.  479. 

3.  If  issue  be  taken  on  a  dilatory  plea,  it 
must  conclude  with  judicium  et  damna ;  but 
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if  it  oonfen  and  avow«  the  ooaotunoo  msst 
be  in  maintenance  of  the  writ.  DavenmU  ▼. 
J2^,  6  Mod.  336. 

3.  In  attumpBit  for  money  had  and  receiv- 
ed, if  the  defendant  plead  an  attainder  in 
abatement,  and  the  plaintiff  reply  a  pardon, 
concluding  in  bar  petit  judkwm  et  ditmna 
•My  it  is  a  diacontinuanoe.  Bute  ▼.  Ibrcomrt^ 
1  Show.  155. 

4.  The  defendant  conclndes  in  bar  judg- 
ment at  octte,  where  it  ahould  have  been 
judgment  de  biUa;  the  plaintiff  may  reply 
biUa  eauari  rum  debet.    Mo.  692. 

5.  Where  the  eondurion  is  **pelii  judieu 
ion  et  debUmn,''  omitting  **  dtunpna/*  yet 
judgment  may  be  for  the  damages,  because 
incident;  and  "^pttU  judicium^  includes^the 
whole.    Pit  V.  KniglU,  1  Lev.  S3S. 

6.  Petit  judieium  et  damgna^  without  de^ 
bitmm  m  good.  Bames  t.  CHodAoium,  2  Lev. 
19. 

7.  If  a  plaintiff  declare  as  a  clerk  in  court, 
and  the  defendant  plead  that  he  is  an  attor- 
nay,  traversing  that  ho  is  a  clerk  in  court, 
the  plaintiff  may  reply  that  he  is  a  clerk  in 
court  as  appears  by  the  record,  withont  de- 
airing  it  to  be  brought  in.  Coderoft  v.  SmUk, 
6  Mod.  363. 

(b)  WhenUthouideondudewithavefifieaOoH. 

1.  The  replication  must  conclude  to  the 
country,  where  there  is  an  affirmative  on  one 
side  and  negative  on  the  other.  1  Saund. 
103  0,  6,  e. 

3.  Where  a  material  part  of  the  plea  is  de- 
nied, the  replication  most  conclude  to  the 
country.     WUkine  ▼.  Brawn^  Stra.  1320. 

3.  whenever  the  replication  would  induce 
a  travene,  with  a  repetition  of  the  declare. 
tion,  the  best  plan  is  to  deny  the  faqts  of  the 
plea,  without  a  formal  traverse,  and  con- 
elude  to  the  country.    1  Saund.  103  c 

4.  To  a  bond  conditioned  to  preserve 
game,  defendant  pleads  that  he  had  done  so ; 
plaintiff  replies,  showing  a  particular  breach; 
he  ought  not  to  conclude  with  an  averment, 
but  to  the  country.  Haifman  v.  Cremnrd,  1 
Sid.  341. 

5.'  The  defendant  pleads  that 
[  *1S06  ]  no  goods  came  to  his  hands; 
the  plaintiff  replies  that  a  silver 
bowl  came  to  tlie  defendant's  hands;  the 
plaintiff  ought  to  conclude  to  the  country. 
8emb,  Haytnan  v.  Oerrard,  1  Saund»  103, 103. 
(e)  fFken  it  ekoM  conclude  to  the  country, 

1.  Where  new  matter  is  ofibred  in  a  repli- 
cation,  the  plaihtiff  ought  not  to  conclude  to 
the  country,  but  to  aver  his  plea.  JVteJbb 
T.  PawUtt,  4  Mod.  285,  286.  1  Saund.  103 
a,  6,  £. 

3.  If  an  executor  plead  judgment  recover- 
ed or  the  like,  and  the  plaintiff  reply  assets 
ttftrs,  this  should  conclude  with  an  averment. 
1  Saund.  388.  n.  (7). 

3.  Where  there  is  a  travene,  the  replica- 
tion should  conclude  with  an  averment. 
AoynAeiii  V.  JValOeio,  2  Stra.  871. 


4  Replication  rum  ett  wttomnOut  must  not 
conclude  to  the  country.  Parker  v.  JPbnwl, 
Stra.  532. 

VI.  Emcr  or  a  aiPUCAtioN. 

1.  Want  of  giving  colour  is  aided  by  a  re- 
plication, but  not  by  a  general  demurrer.  I 
Ld.  Raym.  551.    Anon.  13  Mod.  316. 

2«  If  plaintiff  travene  the  matter  of  the 
plea,  he  thereby  admits  the  trespass  justified 
to  be  the  one  he  complains  of.  2  Saund.  5  e. 

3.  Though  the  defendant's  plea  appear  to 
be  fUse  of  his  own  showing,  yet  if  such  mat- 
ter be  pleaded  in  the  replication  aa  supposes 
and  admits  it  for  true,  the  plaintiff  is  not  at 
liberty  to  uke  exceptions  to  it  afterwards 
upon  a  demurrer  to  the  rejoinder.  Potter  v. 
Pinkney,  10  Mod.  365. 

VII.  CoN8B(l17KlfCa  OF  THE    KOUCATION,   0& 

ora    or    THB    BKVEEAI.    aZPUGATIQMB, 
BKING  BAD. 

1.  If  the  replication  be  net  good,  yet  if  tho 
bar  be  ill  in  substance,  judgment  rikall  be  for 
the  plaintiff.  Haaumd  v.  Dod,  Cro.  Car.  5. 
Ridgway'o  case,  3  Ck>w  53. 

3.  If  it  be  insufficient,  and  the  plea  be  also 
bad,  yet  if  upon  the  whole  record  no  cavee 
of  action  appean  for  the  plaintiff,  be  cannot 
have  judgment    /Norton  v.  fitemet.  Hob.  14. 

a  if  there  are  three  replicatiooa,  and  one 
of  them  is  superfluous,  and  the  other  two 
sufficient,  the  plaintiff  may  have  judgment 
upon  those  which  are  sufficienL  Haieocke 
V.  Prowd,  1  Saund.  33& 

VIII.  CoMBBQUEIfOE  OV  TBB  EKPUOATtOIl  BE- 

ING BAD  IN  PABT. 

1.  A  replication  being  entire,  and  ill  in 
part,  is  ill  in  the  whole.  Webber  v.  ThnU^ 
3  Saund.  27.  n.  (2). 

2.  If  the  defendant  pleads  an  entire  plea 
to  an  iiidebUatui  anumpBit,  and  an  tjistmarl 
eomputateet^  and  the  plaintiff  makes  an  en- 
tire replication  to  the  plea,  and  the  re- 
plication is  insufficient  to  one  of  them, 
it  ought  to  be  adjudged  wholly  against  the 
plaintiff,  although  it  is  sufficient  aa  to  the 
other.    Webber  v.  Thnil^  3  Saund.  127. 


REQUEST. 
L  When  a  eeoijebt  is  mDOBsaaar  to  be 

MAMB  AND  SHOWN  IN  rUBADUlO,  pb  1306. 

n.  When  not,  p.  1207. 
III.  How  rr  should  be  mam  and  alukged, 
p.  1307. 

IV.  CoNBEaUBNOE  Of  HAEINQ  A  REdOBBT,  p. 

1308. 
V.  CoNSEdUENCE   OF   NEGLECTING   TO    MAKE 

rr,  oa  allege  it,  p.  1208. 
[See  aUo  ante^  tit.  Demand,  Vol.  I.  p.  475.] 


I.  When  a  aEamnrr  ib  nbcebbaey  to  be  mads 

and  shown  in  rLEADINB. 

1.  Upon  a  premiae  to  pay  a  penalty  or  a 
collateral  aum,  there  ought  to  be  an  actual 


RESCUE. 


1207 


reqaeet  before  the  action  brought.    Btrkt  ▼. 
Trippa,  1  Saand.  33. 

2.  An  action  for  keeping  a  pataage  0io]>- 
ped  op,  so  that  the  plaintiff  could  not  cleanse 
bis  gotter,  will  not  lie  until  a  request  has 
been  made  to  have  the  passage  opened.  1 
Mod.  27. 

3.*  Where  the  request  is  to  do 

[  *lWt  ]  a  collateral  thing,  and  not  tp  pay 

money,  there  it  must  bo  averred. 

Fitxkugk  ▼.  Denningion,  3  Salk.  309.    2  Ld. 

Raym.  1094,  &  C 

4.  The  request  is  traversable  in  covenant, 
whers  the  covenant  is  to  be  performed  upon 
request.    JVeiTti  v.  CooAr,  2  Leon.  5. 

5.  Where  a  bond  is  given  for  doing  a 
thing  which  requires  a  demand,  the  bond  is 
not  forfeited  till  demand,  and  the  defendant 
moat  take  advantage  of  want  of  demand  by 
pleading  semper  paratut,  Levint  v.  Randallj 
12  Mod.  413, 414. 

II.  When  not. 

).  A  request  is  not  necessary  where  there 
w  a  present  duty.  Capp  v.  Lancaster^  Cro. 
Elix.  54a  721. 

2.  Upon  a  promise  to  pay  a  precedent 
doty  upon  request,  there  is  no  need  of  an 
actual  request.  Birki  v.  IHppet,  1  Saund.  33. 

3.  A  request  need  not  be  made  where  one 
is  bound  to  do  a  thing  by  bond.  J^orlon  v. 
Siflimet,  Hob.  14. 

4.  Upon  a  promiae  to  pay  money  at  a  cer- 
tain day,  no  request  is  necessary.  Byne  v. 
Pl^m,  1  Leon.  221. 

5.  So,  on  a  promise  to  deliver  before  such 
a  day.    Bernard  v.  Bernard^  1  Lev.  289. 

6.  Promise  to  pay  him  40/.  if  he  would,  at 
his  request,  procure  himself  to  be  made  a 
koigfat;  action  lies  without  request ;  for  the 
nqoest  is  intended  to  be  executed  and  made 
at  the  time  of  the  promise.  Tuppe  v.  Rand^ 
d  Lev.  198. 

7.  Auumpni  in  oonsideration  that  the 
plaintiff  sach  a  day  and  year  had  promised 
tiie  defendant  that  he  would  permit  the 
defendant  to  collect  his  tithes  of  such  a 
neadow  for  six  years  then  last  past;  the 
defendant  promised  to  pay  68.  for  each  year, 
&C.;  a  special  request  to  pay,  &c.  is  not  re- 
quinie.  ConingAy  v.  Rodd,  Lutw.  [80,  81.] 
229. 

8.  On  a  promise  to  pay  if  another  did  not 
pay,  plaintiff  need  not  allege  a  special  re- 
quest.   Mtuter9  V.  Marriott^  3  Lev.  363. 

9.  On  a  covenant  to  make  a  lease  of  part 
of  a  house,  if  he  polls  down  that  part,  no 
reqoest  is  necessary,  because  he  has  disabled 
himself  to  make  the  lease.  Lambert  v.  LatUt 
Lutw.  [1121.308. 

10.  If  a  man  seised  of  lands  in  fee,  cove- 
nants to  enfeoff  J  S  of  them  upon  request, 
and  afterwards  makes  a  feoffment  in  fee  of 
the  said  lands  to  another,  J  S  shall  have  an 
action  of  covenant  without  teqaest.  Sir  A. 
Main  ▼.  fibtfC,  5  Co.  20  b. 
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HI.  How  rr  should  m  mabb  and  allxobd. 

1.  The  condition  of  a  bond  was  to  asure 
certain  land,  and  upon  refusal  thereof,  and 
request  made,  to  have  1002.  the  obligor  may 
request  at  any  time.  Boylon  v.  Andrews^ 
Cro.  £liz.  136. 

2.  Condition  to  do  an  act  at  the  end  of 
seven  years  on  request;  request  must  be 
made  on  the  last  day.  Filzkugh  v.  Den- 
ntfigfon,  Salk.  585. 

3.  A  thing  being  to  be  done  at  or  before 
such  a  day,  the  request  ought  to  be  the  last 
instant  of  the  day  before  the  last  day ;  one 
bound  to  make  assignment  to  another  by 
assurances  to  be  made  by  the  other,  the 
other  by  implication  is  bound  to  make  re- 
quest.   Mo.  143. 

4.  Condition  to  repair  upon  notice  give^i, 
without  saying  to  whom,  or* at  what  time; 
it  shall  be  intended  to  the  person,  not  the 
land,  and  only  during  the  time  the  person 
has  the  land.     Mo.  680. 

5.  If  husband  and  wife  be  bound  to  levy 
a  fine  upon  reasonable  request,  if  request  be 
made  while  .the  wife  is  tncdnte  or  ill,  it  is 
not  reasonable ;  nor  is  a  request  good  to  the 
husband  alone  without  the  wife.    Mo.  1534. 

6.  Where  a  request  makes  the  duty,  it 
ought  to  be  laid  precisely  as  to  time  and 
place.    Afanury  v.  Strong,  Palm.  390. 

7.  In  asntmpsit,  the  plaintiff  declares  that 
he  had  expended  for  the  defendant  25/. 
which  she  promised  to  repay ;  the  plaintiff 
roust  allege  the  day  and  place  of  the  request. 
Preaton  v.  Tholey,  Cro.  Eliz.  74. 

8.  la  an  action  on  the  case,  when  a  request 
is  laid  in  the  declaration,  a  request  at  ano- 
ther time  may  be  given  in  evidence.  King 
y.Bray,\  Sid.  268. 

9.  Where  there  is  a  precedent  duty  before 
a  demand  made,  there  licet  itepiut  requiBUita 
is  sufficient.    3  Salk.  30. 

IV.*    CONSBQUENCE  OF  MAKING    A   [   "^IdOS   ] 

KBQUEST. 

When  a  thing  to  be  done  is  to  be  done 
upon  request,  the  time  when  the  person  re- 
quires it  to  be  done  is  the  time  of  the  per- 
formance. Harriwn  v,  Hayward^  3  Mod. 
295. 

V.  CONSBdUXNOB  or   NXQUCTINa  TO  MAKE  IT, 
Oa   ALLEGE   IT. 

1.  When  a  thing  is  to  be  done  upon  re- 
quest  within  six  months,  or  else  money  to  be 
paid,  if  the  request  be  not  uiade  within  the 
time,  it  is  a  dispensation  of  one  part  of  the 
condition,  and  the  law  discharges  the  other 
part.    2  Mod.  203. 

2.  Want  of  alleging  a  request  is  bad  on 
special  demurrer  ouly.  1  Saund.  33  a.  n. 
[6].  .  Sedvide  1  Sid.  268.  contra. 

RESCUE. 
I.  What  constitutes  a  kescub,  p.  1208. 
il.  When  a  rbbgvb  may  be  lawvully  made, 
P.120& 
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III.  WbSN  it  18  a  good  EBTUmi  TO  A  WEFT, 

p.  1208.     • 

IV.  How  THK  RKTOKlf  IROULD  BS,  p.  1208. 

V.  Of  thb  coNCLUsiVKifBss  OF  the  RnrniNt 
p.  1209. 

VI.   RkmBDT  AOAIIC8T  THK  lUESCUKB  f— 

(a)  By  attaehment^  p.  1209. 

(b)  By  indietnunt,  p.  1209. 
(c>  By  action,  p.  1209. 

[Retpeeting  the  remedy  againtt  tke  eheriff, 
9ee  pott^  tit.  Shbritf.} 

1.  What  oonbtitutcs  a  ftucuE. 
If  a  landlord  distrain  gooda  for  rent,  and 
before  replevin  quit  them  for  two  or  three 
intervening  nights,  the  taking  of  them  it  not 
a  rescae  contrary  to  2  W.  £  M.  e.  5.  Dod 
y.  Monger^  6  Mod.  215. 

II.  When  a  kxscuk  mat  be  lawfullt  made. 

1.  Where  the  distress  was  anlawful,  the 
owner  may  rescue  before  the  impoanding, 
but  not  ailer.    ^non.  3  Salk.  310. 

2.  If  the  ienee,  or  if  the  tenant  paraTail 
in  the  case  of  the  mesnalty,  is  present  when 
the  lord  or  his  bailiff  come  to  distrain,  if 
nothing  is  in  arrear,  ho  may  make  rescae. 
Case  of  Avowry^  9  Co.  20  a. 

III.  When  it  is  a  oood  return  to  a  writ. 

1.  Rescue  cannot  be  returned  on  a  writ  of 
execution,  or  capiat  utlagatum^  after  judg- 
ment wjnon.  12  Mod.  10.  Holt.  628, 629.  1 
Barnes,  307.  2  Saond.  344  a.  n.  [a].  2  Dy. 
241.  pi.  47.    Anon.  1  Vent.  21. 

2.  For  in  these  cases  the  sheriff  is  liable, 
unless  the  rescue  be  by  the  king's  enemies. 
2  Dy.  24t.  pi.  47. 

3.  But  it  is  a  good  return  upon  mesne 
process.  Cro.  Jac.  419.  Prac.  Ca.  K.  B. 
193.  Sed  vide  Waldo  ▼.  Lambert,  Cro.  £liz. 
868. 

rV.  How  THK  RVrURN  SHOULD   BK. 

1.  If  the  sheriff  returns  a  rescous,  it  ought 
to  appear  by  his  return  to  be  within  bis 
county.  ^o(/rf</(m>  case,  Tel V.  51.  2Saand. 
345. 

2.  Great  certainty  necessary  in  iL  2 
Saund.  344  a.  n.  [a]. 

3.  Return  of  a  rescous,  without  mention- 
ing the  place  where  it  was  made,  is  bad. 
Mo.  412.  March.  25.  pi.  57.  Prac.  Ca.  K. 
B.24. 

4.  The  return  is  good  without  naming  the 
day  of  taking.    Can«?e  case.  Palm.  532. 

5.  So,  though  he  does  not  show  the  time 
or  place  of  the  warrant  made.  Webbe  v. 
VRMers,2Ro.255. 

6.  A  return  thereof  extra  cut/otftdm,  not 
SRying  that  he  was  tn  euetodia^  is  ill.  Rex 
T.  iSSms,  1  Lev.  214. 

7.  Extra  custodiam  fuam,  or  of  the  bail,  is 
good.    1  Lev.  214. 

8.  Held,  that  if  the  sheriff  returns  a  res. 
cous  as  done  to  his  hailiff,  he  being  a  bailiff 
Itinerant  only,  and  not  the  bailiff  of  a  fran* 
ehise.  it  is  bad ;  and  that  be  should  return 


the   reseoont  as  done  to  him- 
self.*   Jnon.  Jenk.  231.    Prac  |  *12IMI  ] 
Ca.  K.  B.  206.    March,  92.  pi. 
153.    3  Dy.241.pl.  47.  2  Ro.  78.   Afion.T. 
Raym.  161. 

9.  But  afterwards  held  to  be  good  either 
way.  Rex  v.  Clopham,  2  Lev.  28.  Jinon.  3 
Salk.  310. 

1 0.  The  return  of  a  rescous  may  be  qnasbod 
fi>r  repugnancy.     Rex  v.  Weeke^  6  Mod.  220. 

11.  A  return  that  the  bailifis  had  him  ia 
custody  of  the  sheriff,  and  that  A  rescood 
him  out  of  the  custody  of  the  bailifis,  u  iU  for 
repugnancy.  Anon.  Sale.  586.  1  Ld.  Raym. 
589.  S.  C. 

V.  Of  THE  00NC1JU8ITKNE88  OF   THK  RETURN. 

1.  If  a  sheriff  return  a  rescous,  it  is  not 
now  traversable,  though  formerly  it  was. 
Anon.  2  Vent.  175.  1  Barnes,  307.  Lad^ 
Rueoete  case,  Cro.  Eliz.  781.  Traey'o  case, 
12  Mod.  356, 357.  2  Saund.  344  «.  n.  fa].  Rex 
V.  Howe,  Comb.  295. 

2.  The  return  cannot  be  &lsi/ied  by  affi- 
davit.    Taylor  y.  Brook,  Comb.  255. 

VI.  RkHKDT  AGAINST  THK  RBCUSR  ; 

(a)  By  attaekmewt. 

1.  The  sherlfi^s  return  of  a  rescne  is  of 
itself  a  conviction,  and  on  attadiment  and 
eapiae  issue  of  course  without  motion.  Anon, 
12  Mod.  247.  C.  T.  Hardw.  112.  6  Mod.  141 . 
Ca.  Praa  C.  P.  88.  Budger  v.  Co2cfy,Ca.Pr«c 
C.  P.  126.  Rex  V.  PemSer,  C  T.iiardw.  112. 

2.  An  attachment  cannot  issue  for  a  res- 
cue till  the  sheriff  has  returned  his  writ. 
Ciuar  V.  HoU,  8  Mod.  110. 342. 

3.  Attachment  lies  not  for  a  rescue  upon 
mesne  process.    Anon.  Prac.  Ca.  K.  B.  31. 

4  The  court  will  not  grant  an  attach- 
ment £or  a  rescue,  if  it  appear  thai  the  par^ 
was  not  legally  arrested.  Onmer  ▼.  Sparta^ 
6  Mod.  173. 

5.  Nor  will  they  grant  an  attachment  in 
the  first  instance,  oo  mere  affidavit  of  a  res- 
cue, without  the  sheriff  returns  iL  .^iion.  6 
Mod.  141.  PracCa.K.  B.  31.  Salk.586. 
Str.  531. 

6.  The  fine  for  a  rescoe  was  iiMrmorly  Ibnr 
nobles  on  each  offender ;  but  this  rule  is  ex- 
pkNled.    Anon.  Salk.  586.  note.  Holt,  629. 

7.  A  small  Qmo,  as  a  shilUng,  may  be  im- 
posed upon  the  rescuer.  Rex  v.  Vaux^  11 
Mod.  287.    Rex  v.  Pember,  C.  T.  Hardw.  US. 

8.  If  the  sheriff  takes  a  man  undei  &  c«- 
pia*  directed  to  him,  and  he  is  rescued,  the 
rescuer  may  be  punished  for  it,  though  there 
was  no  original  on  the  file;  for  the  eapiaa 
alone  was  a  sufficient  warrant  to  the  sheriff. 
Anon.  DalL  1. 

9.  If  the  rescuers  are  taken,  they  most  bo 
brought  into  court  to  be  fined.  Rex  v.  PAi- 
lipt,  1  Barnes,  307. 

10.  And  the  party  may  be  fined,  withoal 
being  examined  on  internigatories ;  and,  if 
injured,  may  have  his  action  against  the 
sheriff.    Rex  v.  PhUHpo^  Ca.  Prac  C.  P.  88. 
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11.  A  reseuer  may  be  discharged  on  affi. 
davits.    JSex  ▼.  Bf//,  Salk.  586. 

,19.  Rescuers  were  admitted  to  bail  and 
respited  until  the  determination  of  an  action 
a^nst  the  sheriff  for  a  false  return.  Rex 
▼.  Tiffed,  Ca.  Prac.  C.  P.  90. 

(b)  By  indictmerU. 

1.  In  an  indictment  for  a  rescous  commit- 
ted by  a  wife,  there  must  be  an  addition  to 
the  defendant's  name,  pursuant  to  the  statute. 
Sex  V y  2  Show.  84. 

9.  The  whole  proceedings,  viz.  the  Jieri 
facias^  Ac.,  are  to  be  set  finth  at  large.  Rex 
▼.  WesUmty,  8  Mod.  357. 

3L  An  indictment  for  rescuing  goods  from 
a  sheriff's  officer  must  lay  the  property  in 
some  person,  and  show  the  judgment  and 
execution  under  which  they  were  taken. 
Rex  V.  IMly,  7  Mod.  63. 

4.  In  the  indictment  it  must  appear  for 
what  the  party  was  committed  to  the  house 
of  correction.    Rex  ▼.  Freeman^  Stra.  1226. 

5.  An  indictment  was  quashed  because  it 
was  not  shown  where  the  arrest  was.  March, 
67.  pi  105. 

6.  The  indictment  is  good  without  m  et 
mrmiM.  Cra  Jac.  345.  479.  Contra,  March, 
67.  pi.  105. 

(c)  By  action. 

1.  In  an  action  on  the  case  for  rescuing  a 

person   arrested   on  mesne  process  at  the 

plaintiffs  suit,  the  writ   and  warrant  may 

be  proved  by  producing  sworn* 

[  *]210]  and   examined    copies   of  them; 

evidence  must  also  be  given  of  a 

l^gsl  arrest,  and  of  the  original  cause  of  action ; 

anid  evidence  ought  also  to  be  given  that  the 

fJaintiff  thereby  lost  the  opportunity  of  re- 

corering    his  money.      WUton  v.  Uray,  6 

Mod.  211. 

^  In  an  action  on  2  W.  &  M.  c.  1.  for 
nscuing  a  distress,  if  the  plaintiff  state  that 
be  was  seised  in  fee  of  the  premises,  and  de- 
mised  them  by  parol  for  a  year,  and  so  from 
year  to  vear,  he  must  prove  the  seisin  in  fee, 
out  need  not  prove  that  he  gave  the  tenant 
mniog.    Dod  v.  Mongar,  6  Mod.  215. 

RESERVATION. 

1.  Uf  upon  a  conveyance  to  uses,  a  general 
power  be  reserved  to  limit  uses  to  any  body, 
this  is  void  for  the  generality.    Hob.  151. 

9.  A  man  cannot  reserve  to  himself  a  less 
eaUte  than  he  had  before.    Plow.  155. 197. 

[Su  aim  anie^  tit.  Rent.  div.  VI.  p.  1175.) 

RESIGNATION. 

1.  Resignation  to  a  proctor  does  not  make 
the  church  void,  without  the  acceptance  of 
tbe  bishop.    iSsiuisrj  v.  Oioen,  5  Mod.  388. 

9.  If  a  resignation  be  made  to  the  ordinary, 
and  the  patron  afterwards  present,  the  pre- 
aentation  is  void  if  the  ordinary  did  not  ac 
oept  the  resignation.  Tkompton  v.  Leach,  3 
Mod.  997.    Cro.Jac.19a    1  Sid.  387. 


3.  A  general  bond  for  resignation  of  a 
benefice  is  good.  Pee2e  v.  Ban  of  Carti$U<t 
Stra.  227. 

4  A  bond  to  assign  a  benefice  upon  re- 
quest held  good,  and  not  to  be  simony.  Anon. 
3  Salk.  325.  Sed  vide  Bishop  of  London  v. 
J^^^^e,  1  East,  487.    4T.  R.  801.  n. 

5.  A  bond  of  resignation  is  not  allowed 
where  money  has  been  paid  upon  it  PeeU 
V.  Capel,  Stra.  534. 

RESPONDEAS  OUSTER. 

1.  Where  the  defendant  pleads  in  abate- 
mAit,  and  the  plaintiff  demurs,  if  it  be  ad- 
judged against  the  defendant,  it  shall  be 
quMi  reepondeat  ulieriua  ;  but  if  the  thine  be 
alleged  in  abatement,  where  upon  issue  joined 
it  goes  for  the  plaintifl^  there  he  shall  have 
judgment  to  recover  his  debt,  ilnon.  1 
Vent  22. 

2.  No  notice  is  necessary  upon  a  respon- 
deas  ouster.    Lavttnee  v.  Martin,  Holt,  46. 

[See  dUo  ante,  tit  Judomxnt.  VoL  II.  p. 
835.  and  tit  AaATBMXNT,  div.  X.  Vol.  I.  p.  13.] 


RESTITUTION. 
When  a  party  is  nrnTLXD  to  RBSTrruTiON, 

AMD  WHSN  A  WRIT  OF  RESTITUTION  OR  SCtRR 
FAaAS  IS  NKCSSSART  lOR  THAT  PURPOSE. 

1.  On  reversal,  judgment  is  that  the  party 
be  restored  to  whatever  he  has  lost,  and  on  a 
suggestion  that  he  was  seised  of  such  lands, 
a  ocire  faciat  may  taken  out  against  the 
terre-tenants,  who  may  show  cause  against 
the  restitution.  DOUm  v.  WdUot,  12  Mod. 
407. 

2.  A  writ  of  restitution  lies  not  (where  a 
judgment  is  reversed)  against  any  that  are 
not  parties  to  the  record.  Rex  v.  Lea:ttT, 
Salk.  589.  1  Show.  261.  T.  Raym.  85.  2 
Lev.  223.  3  Keb.  231.    Skin.  32. 

3.  But  if  it  did,  it  roust  be  by  a  scire  fa' 
das.    S.  C.  I  Show.  261. 

4.  Writ  of  restitution  upon  an  erroneous 
judgment  was  reversed  for  informality.  Sim- 
numda^s  case,  2  Ro.  475. 

5.  In  an  attaint  in  the  Common  Pleas 
upon  a  verdict  in  the  King*s  Bench,  and  eze. 
cution  upon  that  verdict,  if  the  verdict  be 
disaffirmed,  the  Common  Pleas  may  award 
restitution.     York  v.  Alien,  Cro.  Eliz.  372. 

6.  Goods  sold  by  fieri  facias  are  not  to  be 
restored,  if  the  judgment  be  reversed.  2 
Leon.  90. 

7.  No  restitution  for  ffoods  taken  upon  an 
erroneous  execution,  ror  which  '  dsjnages 
have  been  already  recovered  in  an  action  of 
trespass.    Tumor  v.  Felgate,  T.  Raym.  74 

8.  Where  money  recovered  in 

a  judgment  appears  by  record  to  [  *1211  ] 
be  paid,  restitution  shall  be  with- 
out scire  facias;  but  otherwise,  where  it 
appears  to   be  only  levied,      ilnon.   Salk. 

9.  So  where  judgment  is  set  aside  after 
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ezecation  for  irre^larity,  there  needs  no 
acirefaeiaa  for  rostitation.    .Id.  ibid. 

10.  In  a  tDitkemam^  upon  satisfaction 
made,  the  party  shall  have  a  writ  of  restitu- 
tion for  his  cattle.  Annetly  v.  Johnson^  Cro. 
Elis.  162. 

11.  An  executor  shall  have  the  writ,  by 
Stat.  31  H.  8.    1  And.  25. 

12.  On  outlawry  in  felony  ajrainst  the 
testator  being  reversed  by  error  by  the  execu- 
tor, restitution  will  be  awarded  de  bonis, 
MarBk't  case,  1  Leon.  326. 

13i  An  outlaw  can,  after  reversal  of  the 

outlawry,  enter  into  his  land,  althougrh  die 

kinff  has  sold  them ;  but  not  afler  sale  under 

JL  fa,^  where  judgment  is  reversed,    iinon. 

1  And.  18a  277. 

14.  Upon  a  quart  impedii  against  husband 
and  wife,  the  husband  paid  damages  and 
died;  the  wife  married  a  second  hosband; 
and  they  brought  attaint,  and  had  restitution. 
Berry  v.  JVevey,  Pahn.  343. 
^  15.^  Goods  imported  contrary  to  act  of  na- 
vigation were  seized,  and  afterwards  the 
property  was  claimed  by  another ;  in  such 
case  a  writ  of  restitution  was  held  to  be 
ex  gratia,  and  not  ex  debiiQ  justitue,  3  Salk. 
313.    Hardw.97. 

46.  No  restitution  in  robbery  unless  the 
jury  find  the  fresh  suit.  Amutnmg  v.  LieU. 
J.  Kely,  96. 

17.  Restitution  made  above  three  years 
after  the  inquisition  taken  of  the  force,  is  ill, 
because  the  statute  intends  a  speedy  remedy. 
Rex  V.  Harris,  3  Salk.  313. 

18.  A  party  having  been  put  out  of  a  par-^ 
sonage,  under  colour  of  a  writ  of  vi  Utiea 
retnovenda,  restitution  of  possession  was 
awarded  upon  suggestion  and  affidavit  of  the 
facts.     WUkinaon's  case,  Cro.  Eliz.  465. 

19.  If  a  clerk  of  a  parish  is  put  out  by  the 
parson  without  cause,  no  writ  of  restitution 
lies.    March,  101.  pi.  174. 

20.  A  barrister  of  one  of  the  Temples 
was  expelled  the  house,  whereupon  he  pray- 
ed his  writ  of  restitution,  and  denied,  be- 
cause there  is  nobody  in  the  inns  of  court 
to  direct  to,  they  being  no  body  corporate ; 
the  remedy  is  by  appeal  to  the  twelve 
judges.    Booremari*s  case,  March,  177.  pi. 


RETAINER. 

1.  A  retainer  is  not  the  act  of  the  party 
but  of  the  law.  BotkeUet  v.  Qodolpkin^  Skin. 
915. 

2.  Testator  is  bound  to  A  in  a  bond,  &c. 
to  the  use  of  his  wife,  conditioned  fer  pay- 
ment  of  30002.  to  B  his  wife  aflcr  his  death, 
and  dies ;  administration  durante  minaritate 
is  committed  to  the  wife ;  she  may  retain, 
fbr  the  ccmdition  of  the  bond  being  to  pay  to 
her,  It  is  the  same  as  if  the  bond  was  to  her. 
S.  C.  Skin.  214. 

3.  Ralaiaer  for  a  debt  may  be  either  plead- 


ed  or  given  in  evidence  under  plene 
travit.    I  Saund.  333.  n.  (6). 

4.  So  may  a  retainer  for  the  expenses  gf 
administration.    Id.  ibid. 

[See  ante,  tit  £xscutor,  div.  XIV.  VoL  I. 
p.  662.] 

RETRAXIT. 

1.  A  retraxit  ought  to  be  in  proper  per- 
son, and  not  by  attorney.  Beecher'^s  case,  8 
Ca  58  a.  Cro.  Jac  211.  1  Ld.  Raym.  59a  6 
Mod.  82. 

2.  A  retraxit  is  a  bar  to  the  same  action 
for  ever,  so  long  as  the  iudgment  stands  in 
ferce.  Walteyn  v.  Smilk,  4  Mod.  87.  Cro. 
Jac.  211. 

3.  A  retraxit  or  ndlU  prosequi  against  one 
defendant,  after  judgment  afainst  both,  dis- 
charges both,  and  the  judgment  u  void 
against  both.  Qreen  v.  Vhamoc,  Cra  EHiz. 
762. 

4.  A  retraxit  cannot  be  befere  declaration, 
so  as  to  make  a  perpetual  bar.  Anon,  3  Leon. 
19. 

5.  A  nolU  prosequi  does  not  amount  to 
a  retraxit  or  release  where  there  are  more 
defendants.  Coux  v.  Lowlher,  1  Ld.  Rayra. 
599. 


RETURN.*       I  ♦1212:1 
I.  Rksfecting  the  NATina  of 

A  RETURN  p.  1212. 

II.  When  a  return  is  nkcessart,  p. 

1212. 
III.  Respecting  the  time  for  a  return, 

p.  1212. 
IV.  Bt  whom  the  rtturn  should  be 

MADE,  p.  1212. 

y.  When  the  return  should  bb  shown 

IN  PLEADING,  p.  1213. 

VI.  How  process  should  be  returh a- 

BLE,  p.  1213. 

VII.  Of  the  appearance  at  the  return, 
p.  1213. 

VIII.  RjELATIVI    TO    THE    FORM    OF    A    RE- 
TURN;— 

(a)  Generally,  p.  1213. 

(b)  7b  a  haJbeas  corpus,  p.  1213. 

(c)  7b  a  mandamus,  p.  1214. 

(d)  7b  a  terit  of  seisin,  entry,  or  < 

mons,  p.  1214. 

(e)  7b  a  tfiffrwigas,  p.  1214. 

(f)  7ba£apias,p.  1214. 

(g)  7b  a^n  facias,  p.  1214 

IX.  Respecting  the  quasbino  of  a 

TURN,  p.  1215. 

X.  Of  disavowing  a  return,  p.  1215. 
XI.  Want  of  return,  how  aidkd,    p. 

1215. 

XII.  ReIUEDT  for  not   RmTRNINO  A  WRIT, 

p.  1215. 
XIII.  Of  ruling  the  sheriff  to  rbtdrn 

THE  WRTT,  p.  1215. 
XrV.  How    A    BAD    RBTURN    IB    CURBft,    p^ 

1216. 
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XV.  As  TO  TBX  coNCLUinrDnEss  or  a  ek- 

TURN,  p.  1216. 

XVI.  Action  for  a  falsi  rkturn; — 

(a)  fVhen  case  lieB,  p.  1216. 

(b)  Proeeedingt    in  tueh   oettpn,    p. 
1217. 

(c)  IVhen  debt  liet,  n.  1217. 

XVIL  ACTIOIC    fOR    A    DOUBLE     EETUEIf,     p. 
1217. 

XYIII.  Imformation  for  a  false  retitrn,  p. 
1217. 


I.  RnracniitG  the  natorb  or  a  return. 

The  retorninsr  of  a  writ  is  a  ministerial 
and  not  a  indicial  act.  Rex  v.  BiMhop  of 
Muik,  10  Mod.  309. 

II.  When  a  retvrn  is  necessary. 

1.  A  jadicial  writ  most  be  returned  before 
an  aliat  can  be  sued  thereon.  Atwood  v. 
nirr,  7  Mod.  6. 

2.  If  the  sheriff  upon  mesne  process  make 
an  arrest,  and  does  not  return  the  writ,  he  is 
a  trespasser.  TVrtervti  t.  T^per,  2  Ro.  493. 
Uteh.222. 

3.  Where  there  is  a  commitment  by  war- 
rant, the  oflioer  must  return  the  warrant; 
othowiae,  of  commitments  by  the  court  to  a 
proper  officer  in  execution.  Rex  v.  Clerk,,  1 
Salk.349. 

4.  A  retnm  is  not  necessary  when  the 
exeeotion  is  completed  beibre  it;  and  in 
such  a  case,  if  it  be  insufficient,  it  is  not 
error.  Sn  C.  Howard  v.  Fiec.  Mansfield, 
Palm.  266. 

5.  There  is  no  need  of  any  return  of  sam- 
moos  or  attachment  by  pledges  to  a  venire 
feeiMi  or  habeas  corpora  juratorvm  since 
5  6.  2.  &  35.  PhUippe  v.  PhiUppe,  Andr. 
24a  , 

III.  RXSPECTING  THE  ^MB   FOR  A    RETURN. 

1.  An  original  not  returned  at  the  death 
of  the  kin^  cannot  be  returned  in  the  time 
of  the  next  king,  though  all  process  upon 
originals  not  pending  may.    2  Dy.  165.  pi.  1. 

t>  The  sheriff  must  return  the  writ  on  the 
day  00  which  the  rule  expires,  and  if  he  does 
not,  plaintiff  may  move  lor  the  attachment 
the  next  day.    2  Saund.  61  d. 

3.  If  a  writ  be  returned  as  executed  on  the 
14th  Jane  last  past,  it  shall  reftr  to  the  day, 
and  not  to  the  year.  Harvew  ▼.  Broad,  6 
Mod.  148. 

IV.  Bt    WaOH    THE   RETURN    SHOULD    BE 

MADE. 

1.  The  return  of  writs  may  be  claimed 

by  prescription,  as  appertaining  to 
[  ^1213 1  a  manor.*     Countees  of  Pembroke 
▼.  Earl  of  Burlington^  Hard.  423. 

2.  All  that  are  returned  by  the  sheriff  to 
be  suitors  at  the  court  baron,  and  present 
when  judgment  given,  ought  to  return  a  writ 
of  fidsB  judgment,  &o.  Vaughan  ▼.  Para- 
mare,  Prac.  Ca.  K.  a  182. 

3.  The  sheriff  must  return  a  writ,  though 
made  to  plaintiff's  own  bailiff,  or  where  it  is 
directed  to  the  sheriff  though  in  fact  executed 


by  a  bailiff  of  a  liberty.    Royoton  v.  Reed,  1 
Barnes,  302.     Virebi  v.  GunaUme,  Hob.  83. 

4;  The  sheriff  of  London  is  known  bv  the 
court  to  be  two  persons,  in  so  much  that  a 
return  by  one  is  bad,  and  not  helped  by  sta- 
tute.   Hob.  70. 

5.  A  return  by  a  sheriff,  or  other  officer, 
out  of  office,  is  void.  Cro.  Elix.  312.  1  Dy. 
41.  pi.  a    Prac.  Ca.  K.  B.  219. 

6.  A  bailiff  who  executes  a  writ,  and  is 
removed  before  the  return,  can  make  the  re- 
turn to  the  sherifil  and  he  over  to  the  court ; 
but  if  he  do  not  execute  it,  he  cannot  make 
the  return.    Mo.  431. 

V.  WbEN  TBE   RETURN  SHOULD  BE  8B0WN  IN 

PLEADING. 

1.  A  sheriff,  or  other  officer,  justifying  un- 
der  a  returnable  writ,  must  show  that  the 
writ  was  returned.  Freeman  v.  Blevpit,  3 
Salk.  220.  1  Ld.  Raym.  632.  S.  C.  1  Leon. 
144. 

2.  Otherwise  of  a  bailiff.  Park  ▼.  JMotse, 
1  Leon.  144 

VI.  How  PROCESS  SHOULD  BE  RETURNABLE. 

1.  An  attachment  returnable  before  the 
full  terra,  if  after  the  essoin  day,  which  is 
strictly  the  first  day  of  the  term,  was  holden 
good.    King  v.  Harrie,  Cora.  547. 

2.  In  an  information  ex  officio,  or  other 
proceeding,  originally  commenced  in  the 
court  of  King*B  Bench,  the  venire,  dietringai, 
and  other  process,  though  sued  out  into  a 
different  county  from  that  in  which  the  court 
lies,  must  be  returnable  at  a  day  certain;  but 
in  indictments  or  other  proceedings,  com- 
menced  in  other  courts,  and  removed  into 
the  King's  Bench  by  eertioran,  the  process 
must  be  returnable  on  a  common  day.  Reg. 
V.  Tutchien,  6  Mod.  268. 

3.  A  capiae  returnable  on  n  common  return 
day,  instead  of  a  day  certain,  is  only  void. 
Karver  ▼.  Jamet,  Willes,  258. 

4.  A  mandamue  may  ho  returnable  the 
fourteenth  day  after  the  teste.  Rex  v.  Cor- 
poration  of  Dover,  Stra.  407. 

VII.  Of  the  appearance  to  the  return. 

1.  The  return  of  a  writ  is  always  a  day  in 
court  to  the  parties.  Moor  v.  Watte,  1  Ld. 
Raym.  617. 

2.  Before  the  return  of  an  original  writ  the 
defendant  has  no  day  in  court.    Plow.  74. 

VIII.  Relative  to  the  form  of  a  return; — 
(a)  Generally. 

1.  The  sheriff  ought  not  by  his  return  to 
dispute  the  jurisdiction  of  the  court.  Draper 
V.  Blaney,  2  Saund.  193. 

2.  The  name  and  surname  of  the  sheriff  is 
always  put  to  the  return  of  a  writ,  but  the 
writ  is  directed  generally  to  the  sheriff  of 
such  a  county,  without  naming  his  name. 
Plow.  63. 

3.  The  sheriff  ought  to  subscribe  his  name, 
and  also  his  name  of  office,  to  the  return  of 
writs,  and  the  coroners  only  their  name  of 
office.    Ma  54a    2  Ld.  Raym.  886. 
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4  No  officer  bat  a  sheriff^  and  that  bjr  tho 
statute  of  York,  was  obliged  to  set  his  name 
to  the  return  of  a  writ.  Reg.  v.  Biikop  of 
Mmlh,  10  Mod.  308. 

5.  Surplusage  in  a  return  will  be  rejected. 
8alk.589. 

6.  In  trespass,  the  sheriff  returning  to  C. 
B.  that  the  defendant  is  attached  by  goods  to 
such  a  Talue,  is  bad  ;  he  must  specify  what 
things  he  attaches,  as  they  are  forfeited  to 
the  king  on  de&ult.    3  Dy.  199.  pL  54. 

(b)  7b  a  habea$  corpus. 
In  a  habeas  corpus  the  return  of  the  cause 
of  the  commitment  of  the  prisoner  ought  to 
be  certain.    Chamben*t  case,  Cro.  Car.  133. 

[  *I2I4  ]  (c)*  7b  a  mandamus. 

1.  A  return  to  a  mandamus  or  habeas  cor- 
pus ought  to  bo  certain;  yet  a  convenient 
and  not  a  precise  certainty  is  all  that  is  re- 
quired. City  of  Exeter  v.  Glide,  4  Mod.  34. 
3%.  RexY.  Wikon,  5  Mod.  259.  1  Show.  365. 

^  To  a  mandamus  to  admit  a  person  town- 
derk  of  a  city,  it  is  not  sufficient  to  return, 
that  he  has  not  taken  the  oaths  according  to 
the  statute  of  13  Car.  2.  c.  1.  before  the  may- 
or,  ftv  he  might  have  taken  them  before  two 
justices.    Rex  v.  Slatford,  5  Mod.  317. 

3.  A  return  to  a  mandamus,  setting  forth 
articles  for  a  removal,  ad  effeeium  eequen..,  is 
iU.    Rex  V.  Hutchineon,  8  Mod  102. 

4  A  return  to  a  mandamus  need  not  be 
under  hand  and  seal.    1  Ld.  Raym.  223. 

5.  A  corporation  may  make  a  return  to  a 
mandamus  without  the  common  seal,  or  the 
signing  of  the  mayor.    2  Ld.  Raym.  848. 

(d)  7b  a  wrU  of  seisin^  eitfry,  or  sttmmons. 

1.  Non-tenancy  is  not  a  good  return  to 
writs  of  seisin  ot  summons,    rlow.  13. 

2.  Where  a  sheriff  returns  a  summons,  it 
ought  to  express  by  what  goods.    1  And.  51. 

3.  To  a  writ  of  entry,  Uiat  the  sheriff  is 
def^dant  and  cannot  summon  himself  is  a 
good  return.    3  Dy.  266.  pi.  8. 

(e)  To  a  diatringat. 

1.  A  sheriff  may  return  to  a  distringas  fiu* 
a  view,  that  none  came  to  take  the  view. 
Prac  Ca.  K.  B.  212.    Qouldb.  44. 

2.  A  sheriff  ought  not  to  return  privilege 
to  be  exempted  from  iuriee,  but  ought  to 
summon  them,  and  shall  not  be  liable  to  an 
action  for  not  returning  them  privileged. 
Rex  V.  The  City  of  Cant^ury.  T.  Ray  m.ll3, 
114. 

(f)  7b  a  eapiae. 

1.  A  sheriff  must  return  eepi  corpus,  or  non 
eat  inventus,  to  a  writ  of  ca.  ea.  Parker  v. 
Wdby,  1  Mod.  33. 

2.  If  he  has  let  the  party  go  ^t  large  on 
bail,  he  must  return  eepi  corpus,  2  Saund. 
61 1{. 

3.  Mandani  balHvo  qui  dedit  mtAi  re«|N>nstim 
quod  eepit  corpus,  et  A  made  resoous,  is  a 
good  return :  out  mandaoi  baUioo  qui  cqHt 
corpus  et  A  made  rescous,  is  bad.    Ma  AfXi, 


4.  Attaehiari  feci,  or  aJtachiatiu  eif,  is  a 
good  return.    1  Ld.  Raym.  21.    Salk.  589. 

5.  In  trespass,  the.  sheriff  cannot  return  a 
mortuue,  but  noA  est  inventus ;  and  upon  an 
exigent  a  mortuus  is  not  good.  Harwood  v. 
PKillip,  Orl.  Bridg.  469. 

^.  Non  sunt  invewti  no  good  return,  with- 
out nee  eorum  aliquis.  lux  v.  7\tdker,  Stra. 
225. 

(g)  7b  a  fieri  facias. 

1.  A  sheriff  who  is  prevented  by  a  plaintiff 
from  proceeding  after  seisin  in  a  scire  &cias 
to  complete  the  execution,  may  return  nuUa 
bona,  though  the  goods  remain  in  the  defend- 
ant's possession.  Rice  v.  Sergeant,  7  Mod.  37. 

2.  His  return  to  a  fieri  facias  need  not  spe- 
cify the  price  at  which  every  particular  arti- 
cle  seized  sold.    2  Saund.  47.  n.  [6]. 

3.  If  the  property  in  the  goods  bie  disputed, 
the  court  will  enlarge  the  time  for  making 
the  return  till  the  right  be  tried,  or  one  of  the 
parties  indemnify  him ;  or  th^  will  stay  the 
proceedings  against  the  sheriffi  2  Saund.  47. 
n.  [6]. 

4.  Where  a  scire  ftcias  issued  against  B, 
after  the  seizure  of  all  the  partnership  goods 
upon  a  judgment  and  execution  against  A« 
and  the  sheriff  returned  nuUa  6otm,  it  wae 
holden  a  &]ae  return.  King  v.  Msnmstg^ 
Com.  619. 

5.  Upon  fieri  facias  aninst  an  executor, 
the  sheriff  can  return  nmla  bona,  although  a 
verdict  upon  plene  administravit  has  been 
found  for  plaintiff  in  his  county.    1  And.  32. 

6.  Sheriff  returns  that  goocis  came  to  the 
executor's  hands,  and  elotigwit  vendidU  <ft«- 
posuit  et  ad  proprium  usum  suum  eanvertit ; 
this  is  tantamount  to  a  devasAavU*  1  Vent. 
20.  221. 

7.  Upon  a  judgment  in  this  court  a  fieri 
&cias  issued  out,  and  upon  a  nuUa  bona  re- 
turned in  London  the  plaintiff  takes  out  a 
testatum  fieri  fadas,  directed  to  the  sheriff  of 
Montgomery,  to  levy  the  monies  in  the  hands 
of  the  defendant  executor ;  the 

sheriff  returns,  that  this*  is  a  [  *1216  3 
county  in  Wales,  and  that  brete 
domini  regis  non  currit  in  WaUia :  adjudged 
an  ill  return  by  three  justices.    Draiper  t. 
Bianey,  T.  Raym.  206. 

8.  If  he  return,  that  he  has  taken  goods  to 
the  value,  for  which  he  has  not  found  buyers, 
no  scire  facias  can  issue,  for  it  is  a  good  re- 
turn ;  but  the  sheriff  thereby  charges  himself 
to  the  value.    2  Saund.  47  a.  and  71  c. 

9.  A  diMtringas  should  thereupon  tsrae  ; 
and  if  he  make  the  same  return  to  the  die- 
tringas^  and  continue  in  office,  the  plaintiff 
may  soe  out  a  venJ^tiom  exponas;  but  the 
sheriff  may  sell  without  it.  2  Ro.  57.  2 
Saund.  47  q.  47  r. 

10.  The  court  will  not  attach  the  sheriff 
for  returning  to  a  vetidt/toni  exponas,  that  he 
had  not  found  buyers  for  part  of  the  goods. 
2  Saund.  47  r.  n.  [c.\ 

11.  If  the  plaintiff  lies  by,  and  omiU  to 
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rae  oat  a  venimmi  expemu^  and  the  sheriff, 
after  the  above  retam,  deliyer  the  goode  to 
the  aarigneea  of  the  defeodant  who  has  be- 
come bankrupt,  plaintiff  cannot  have  a  dii- 
iringms,    2  Sannd.  47.  r.  n.  [e.] 

1 3.  If  the  ifaeriff  be  removed,  or  if  to  a 
wemdUioni  esponoa,  the  sheriff  should  retorn 
that  the  goods  were  taken  by  his  predecessor, 
a  dittringaa  nuper  mee'eomUum  should  be 
saed  out.    2  Ro.  57.    2  Saund.  47  q. 

IX.    RbSPRCTINO  TBI  QUASHINO  OF  A  aVTUaN. 

The  return  of  n.  habeai  eorput  was  quashed 
because  no  authority  appesred  in  the  person 
signing  the  warrant.  Kex  ▼.  Clark,  Gilb.  291. 

X.  Of  disavowing  a  aiTuaN. 

1.  The  sheriff  in  the  same  term  a  return 
is  made  to  a  venire  may  disavow  it.  Prac 
Ca.  K.  B.  20.    6  Jenk.  020. 

2.  But  the  sheriff  cannot  disavow  his  re. 
turn  of  a  panel  afler  the  term  of  the  return, 
although  he  did  not  discover  sooner  that  the 
messenger  by  whom  it  was  sent  had  changed 
some  of  the  jurors  at  the  plaintiff's  request. 
2  Dy.  182.  pi.  56. 

XI.  Want  or  airuEN,  how  aided. 
The  want  of  a  return  to  a  vemre  facias  and 
kabeoB  etfrpora  juraiorum^  is  cored  by  sppear- 
ance  of  the  ju  ry.   Phiiippt  v.  Philippic  A  ndr. 

24a 

XII.  RxHXOT  roa  not  aETuaNuno  a  warr. 
1.  The  court  can  compel  a  man  to  make 
a  return  to  a  mandamue  upon  oath.    Rtx  v. 
Ma^or  if  Oijmd^  Palm.  455. 

3.  If  writs  issue  out  of  another  court,  re- 
turnable in  B.  R««  that  court  may  compel  the 
proper  officer  to  make  the  return.  Cltrk  v. 
ELwick^  10  Mod.  333. 

3.  An  attachment  lies  against  an  under- 
tariff  for  not  returning  a  writ.  Makeplaint 
T.  Destim,  11  Mod.  366. 

4.  Case  lies  by  an  executor  against  the 
sheriff  for  not  returning  a  writ  executed  in 
vita  teaiaiari$.    Anon.  Cro.  Car.  297. 

XIIL  Of  aouno  tbb  nniFF  to  arruEN  the 

WRIT. 

1.  The  rule  to  return  the  writ  cannot  be 
hmd  alter  an  assignment  of  the  bail  bond, 
milees  the  bond  be  void.  2  Saund.  61  e.  n.  (7.) 

5.  Rule  to  sheriff  to  return  the  writ  was 
discixarged,  defendant  being  protected  by  a 
poblie  minister,  and  the  protection  regbter- 
•d.     Wri^  Y.  Obeden,  2  Barnes,  332. 

3.  The  rule  may  be  had  aAer  the  sheriff 
im  ^one  out  of  office.    2  Saund.  61  e. 

A^  The  rule  cannot  be  had  where  the  writ 
'WWlm  executed  by  a  special  bailiff  appointed 
by  plaintiff,  or  under  special  directions.  2 
Smuod.  61  e.  n.  (7.) ;  but  see  n.  [w.] 

S-  The  court  will  not  make  a  rule  against 
A  hisfh  sheriff  to  return  a  writ.  KilderUm  v. 
IFs/ismon,  12  Mod.  454. 

6.  The  rule  must  be  served  personally  on 
the    sberiff,  or  under-sheriff,  and   not  his 


agent,  except  in  Londoif,  Middlesex,  and 
Surry.    2  Saund.  6  Id. 

7.  Role  for  the  late  sheriff  of  D  to  return 
a  writ  of  eapiae  was  discharged ;  it  not  hav- 
ing been  carried  to  the  sheriff's  office  till  a 
year  afler  it  was  returnable.  PolUr  v.  Co^» 
vDortiiyy  2  Barnes,  341. 

8.  To  return  a  writ  of  JL  fa.^  he  may  be 
ruled  by  either  plaintiff  or  defendant  2 
Saund.  47. 

9.  He  may  be  ruled  by  defendant,  though 
there  has  been  no  sale  of  goods, 

but*  a  payment  of  money  by  him.  [  *I316  ] 
2  Saund.  47.  n.  [b.] 

10.  He  can  be  ruled  by  neither  plaintiff  nor 
defendant  in  case  of  compromiM.  2  Saund. 
47.  n.  [6.] 

11.  He  must  be  required  to  return  the 
writ  within  six  months  after  the  expiration 
of  his  office,  by  stat.  20  Geo.  2. ;  the  months 
are  lunar  months,  and  the  day  on  which  he 
goes  out  of  office  is  reckoned  one.  2  Saund. 
47.9. 

XIV.   How  A  BAD  EETYTEN  IS  CUaED. 

1.  Process  returned  by  one  not  sheriff  b 
helped  by  appearance.  T%oroughgood  ▼. 
iSer^j,  Cro.  Eliz.  582. 

2.  The  return  of  a  venire  fae.  in  a  medietaU 
lingua,  not  showing  who  were  aliens  and 
who  were  denizens,  is  aided  as  a  mis-return 
by  18  Eliz.  Ooodwin  v.  Mountenaugh^  Cro. 
Eliz.  841. 

XV.  As  TO  THE  CONCLUSIVENESS  OF  A  EETUEN. 

1.  The  return  of  the  sheriff  upon  a  Metre 
faeiae  to  terre-tenants  is  not  traversable,  but 
the  plaintiff  may  take  execution.  Cro.  Eliz. 
87^. 

2.«  In  case  of  the  removal  of  orders  or  con- 
victions by  eertiorari,  entire  credit  must  be 
fiven  to  the  returns  made  by  the  justices.  10 
tod.  293.  382.  393. 

3.  If  the  justices  make  a  false  return, 
whereby  justice  and  the  parties  are  abused, 
they  may  be  punished.  Reg,  v.  Simpmm^  10 
Mod.  382. 

4.  If  one  is  returned  tenant,  he  cannot 
contradict  the  sheriff's  return.     1  Lev.  67. 

5.  The  sufficiency  of  the  bail  taken  by  him 
is  not  traversable.  Benily  v.  Hore^  1  Lev. 
86. 

6.  The  return  to  a  mandiamus  may  be  de- 
murred to  or  traversed,  by  9  Aon.  3*20.  Re^ 
V.  Tregony,  8  Mod.  123. 

7.  But  in  general  there  can  be  no  aver- 
ment against  it.  AnmdeU  v.  Arundell,  Telv. 
34. 

8.  The  bailiff  of  a  liberty  is  concluded  by 
the  return  of  the  sheriff,  and  most  bring  his 
action  if  it  be  false.  Shaw  v.  Simpson,  1  Ld. 
Raym.  184. 

9.  If  the  return  be  not  questioned  within 
the  first  term  afler  it  comes  into  court,  it 
shall  be  taken  for  granted  that  it  was  made 

[  by  a  proper  officer.    10  Mod.  368. 
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XVI.  Action  )fvtL  a  falsi  return  ; — 
(a)  When  ease  lie9, 

1.  Action  on  the  ease  lie*  against  a  sheriff 
or  other  officer  for  a  false  return.  2  Ro.  128. 
Cro.  Eliz.  512.    Madox  v.  Yming,  Hob.  209. 

2.  For  makinjf  a  false  retam  to  a  writ  of 
certiorari,     Cooper^t  case,  6  Mod.  90. 

3.  For  a  false  return  to  a  tnandamus.  T. 
Ravm.  Oa  432.    3  Keb.  859.  p(.  26. 

4.  If  the  sheriff  return  a  summons  or  pro- 
clamation which  has  not  been  made,  action 
on  the  case  lies;  but  it  is  not  assignable  for 
error.    Mo.  349. 

5.  Case  lies  against  particular  persons  who 
procure  s  false  return  to  be  made  in  the  name 
of  a  corporation.  Reg,  v.  Mayor  of  Ifuifird, 
2  Ld.  Rajrm.  849.    2  Ley.  236. 

6.  Affainst  a  sheriff,  for  making  a  different 
return  &om  that  which  was  made  to  him  by 
a  liberty.    iRo.  119. 

7.  Sheriff  returned  mandam  balliwt^  when 
his  own  bailiff  had  made  an  arrest  and  suf- 
fered an  escape ;  action  will  lie  for  this  false 
return.    Steward  ▼.  Floyd,  12  Mod.  311. 

8.  Upon  a  tiapiat^  the  sheriff  directs  his 
warrant  to  a  bailiff  of  a  liberty,  who  arrests 
the  party,  and  the  sheriff  returns  non  est  tn- 
ventut;  action  upon  the  case  lies  against  the 
sheriff.    Hawkiru  v.  MUdmay ^Cro.  Eliz.  730. 

9.  An  action  on  the  case  will  not  lie 
against  a  sheriff  for  returning  cepi  corpus^ 
4^.  if  he  have  let  the  party  to  bail  under  23 
H.  6.  c.  10.  Parker  v.  Welby,  1  Mod.  33.  67. 
Page  V.  Tulse,  2  Mod.  83. 

10.  But  before  the  statute  23  H.  6.  c.  9.  of 
sheriff's  bonds,  if  the  sheriff  had  let  a  pri- 
soner at  large,  and  afterwards  returned  cepi 
eorpiUi  he  was  liable  to  the  action  of  the 
party  grieved.  Potterne  v.  Hanson^  2  SaiAid. 
60. 

11.  Though  if  the  sheriff  had  returned  a 
eepi  corpus,  and  yet  detained  the  prisoner,  he 
should  be  only  amerced  to  the  king  for  not 
having  the  body  at  the  day.  Potterne  v. 
Hanson,  2  Saund.  60. 

12.  An  action  on  the  case  at  common  law 

will  not  lie  against  a  returning 
[  *]217  ]  officer*  for  falsely  returning  a 

candidate  for  a  seat  in  parlia- 
ment; but  an  action  lies  on  7  &  8  Will.  3.  c. 
7.  Prideaux  ▼.  Morriee^  7  Mod.  14.  Saik. 
502.504, 

13.  An  action  on  the  case  may  be  main- 
toined  on  the  sUtute  7  &  8  W.  3.  c.  7.  for  a 
false  return  of  members  of  parliament, 
though  there  has  been  no  determination  of 
the  House  of  Commons  on  the  right  of  elec- 
tion for  that  place,  Middleton  v.  Wynny  bart. 
(in  error),  Willes,  601. 

14.  Case  will  lie  in  damages  for  a  false 
return  in  the  matter  of  an  election  to  an  of- 
fice.    Reg.  v.  Heathcote,  10  Mod.  54. 

15.  Case  may  be  maintained  by  executors 
for  a  false  return  or  escape  in  the  testator^s 
life-time.  WiUiams  v.  Cary,  12  Mod.  71. 
Comb.  322.    Holt,  307.    4  Mod.  403.  S.  C. 


(b)  Proceedings  in  wudi  aeium, 

1.  This  action  lies  against  the  memben 
of  a  corporation  by  their  private  namea,  for 
a  false  return  to  a'  mandamus  by  their  cor- 
porate name.    King  v.  Rippsn,  Com.  86. 

2.  In  case  for  a  false  return  against  a  bai- 
liff, that  the  sheriff  ffiaiulavt/ to  the  defendant 
pro  execuHone  inde  is  sufficient.  Human  ▼. 
LordJermyn^  1  Ld.  Raym.  190. 

3.  In  case  for  a  false  return  to  a  mawtdor 
mus,  it  is  not  material  whether  the  writ  ought 
to  have  been  granted.  Green  v.  Pope,  1  Ld. 
Raym.  126. 

4.  A  sheriff  who  has  pretended  to  execute 
a  writ  of  election  shall  not  take  advantage 
ofany  irregularity  of  his  own.  Hales  w.Otoent 
2  Ld.  Raym.  96d. 

5.  In  an  action  on  the  case  for  an  escape 
and  false  return,  if  the  sheriff  demurs  gene- 
rally to  the  declaration,  he  loses  the  ad- 
vantage  of  the  statute  23  H.  6.  c.  9.  of  sher- 
iffs' bonds.  Benson  v.  Weiby,  2  Saund.  154, 
155. 

6.  If  a  scire  facias  be  taken  out,  and  the 
goods  levied,  before  judgment  entered  on  the 
roll,  and  another  scire  facias  is  delivered  to 
the  sheriff  upon  another  judgment,  to  which 
he  returns  nuUa  bona,  and  then  the  goods 
are  sold  under  the  first  writ,  and  aatisfac- 
tion  entered,  but  the  roll  not  filed,  the  court 
will  not,  on  an  action  brought  by  the  second 
plaintiff  against  the  sheriff  for  a  false  return, 
give  the  first  plaintiff,  who  had  indemnified 
the  sheriff,  leave  to  file  his  roll.  Herring  v. 
Crocker,  6  Mod.  184. 

7.  In  action  for  a  false  return  on  mesne 
process,  the  jury  may  give  the  whole  debt 
in  damages.    Powell  v.  Hord,  I  Stra.  650. 

(c)  When  debt  lies. 
Upon  a  return  of  tijieri  feci  or  paratus  ka- 
beo  debt  lies ;  but  not  if  the  sheriff  returns 
that  he  has  delivered  the  goods  to  the  part  j; 
for  if  it  be  false,  an  action  on  the  case  is  the 
proper  remedy.  Holland  v.  Ley,  Palm.  124. 
148. 

XVIL    Action  vor  a  nounjc  rktvkit. 

1.  No  action  lay  at  ^common  law  for  a 
doable  return  of  a  bni^gess,  the  coart  con- 
sidering they  had  no  jurisdiction  of  the  mat- 
ter.   Onsiows^s  case,  2  Vent.  37. 

2.  Bat  case  ties  for  a  double  letnm  by  the 
7  dL  8  W.  3.  c.  7.,  and  the  party  grieved  is 
entitled- to  double  damages  and  foil  costs. 

3.  In  an  action  for  a  double  retam,  it  is 
enough  to  show  the  writ,  and  that  the  sheriff 
proceeded  to  an  election,  and  that  the  plain- 
tiff was  debHo  mods  eledus.  Hales  v.  Ouwn, 
2  Ld.  Raym.  907. 

4.  He  need  not  state  any  thing  to  show 
that  his  election  was  regular.  S.  CCom. 
133. 

XVIII.  Informatioh  for  a  faubb  returk. 

A  copy  from  the  crown  office  of  the  writ 
and  return  to  a  mandamus  is  sufficient  evi- 
dence against  the  party  on  an  information 
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for  a  f«li6  retnrD.  iUl  v.  Chapman^  6  Mod. 
152. 


REVERSION. 

L  Or  TRX  NATUftB   OF   A    ftEyBMIOlV ;    AND 
BOW  IT  MAT  Bl  GRAHTKD  OR  OBYISKO, 
p.  1218. 
II.  iNaDCim  TO  A  REVERSIOlf,  AND  RIGBTB  OF 
THK  REYBRSIONER,  p.  1218. 

III.*  How  EXTINGUISHED  OR  8UR- 
[  «1218  ]  RENDERED,  p.  1219. 

IV.   How  PLEADED,  p.  1219. 


I.    Op  THE  NATI7RE  OF  A  REVERSION,  AND  HOW 
IT  MAT  BE  GRANTED  OR  DEVISED. 

1.  A  reversion  is  a  present  interest,  though 
to  take  e^ct  in  possession  a(\or  another 
estate  determined.  Dighkm  v.  Grteiwil^  2 
Vent.  328. 

2.  There  can  be  no  reversion  bat  where 
there  is  a  particular  estate  in  possession. 
Plow.  151. 

3.  Where  a  possession  vests  without  en- 
try, a  reversion  will  vest  without  claim. 
JlintL  2  Mod.  a 

4.  A  reversion  is  comprehended  in  the 
word  •»  tenement.'*  ThrockmerUm  v.  TVocy, 
Piow.  153, 155. 

5.  By  the  grant  of  a  reversion  lands  in 
possession  will  not  pass ;  but  by  the  grant  of 
lands  a  reTersion  will  pass.  Rotoe  v.  Hunt- 
uigton,  Vaogh.  83. 

6.  By  a  devise  of  a  house  to  one  for  life, 
ud  all  his  messnages  to  another  in  fee,  the 
reversion  of  the  house  passes.    Carth.  50. 

7.  It  canoot  vest  in  a  stranger  as  a  rover- 
noD,  when  the  land  is  become  in  possession 
tflerthe  particular  estate  ended.  Piow.  153. 
155. 

S-  It  passes  by  the  devise  of  ^  all  other 
niy  lands  not  before  devised  or  otherwise 
wttled."    ISaund.  182. 

9.  A  grant  of  a  reversion  during  the  life 
of  teosot  in  tail,  on  a  remainder  limited  to 
one  for  the  life  of  tenant  for  life,  is  good. 
ChUmUjf^B  case,  2  Co.  60  a. 

ICL  Whenever  a  remainder  is  devised  in 
contingency,  the  reversion  in  fee  descends 
to  the  heir  in  the  mean  time.  2  Saund.  381 
a. 

1  !•  The  grant  of  a  remainder  or  reversion 
to  Gomrnence  in  fvJturo  is  not  good.  Cro. 
Car.  548.  Plow.  153.  155.  197.  483.  J. 
Bridg.  109. 

12.  A  grant  of  a  reversion  when  it  shall 
happen  after  a  tenancy  for  life  is  construed 
a  good  grant  of  the  present  reversion.  1 
Saund.  152.  n.  (4.) 

II.  Incidents  to  a  reversion,  and  rights  op 

THE    reversioner. 

1*  A  reversion  may  descend  on  a  man 
without  his  being  actually  seised  of  it ;  he 
may  nevertheless  encumber  it  by  a  judg* 
orator  recognizance,  though  it  shall  not 
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I  be  assets  so  as  to  be  liable  to  his  bond.    2 
8aund.7<{.8/,g;,A. 

2.  If  a  tenant  in  tail,  who  has  likewise  the 
reversion  in  fee,  acknowledge  a  judgment, 
the  reversion  may  be  extended.  KeUow  v. 
Rowden,  3  Mod.  256.    See  2  Saund.  68  d. 

3.  But  a  reversion  in  fee  expectant  upon 
an  estate-tail  is  not  assets  until  it  come  into 
possession.    KeUow  v.  Rowden^  3  Mod.  257. 

4.  Though  the  plaintiff  has  no  reversion, 
yet  an  action  of  ^bt  will  lie  for  rent*  Carth. 
161. 

5.  One  cannot  properly  bo  farmer  of  a  re* 
version,  nor  does  an  efectUme  Jimut  lie  of  a 
reversion.    Plow.  159. 

6.  When  a  reversion  is  expectant  on  a 
term  of  years,  the  heir  cannot  plead  the  term 
in  delay  of  execution,  when  sued  on  the  ob- 
ligation of  his  ancestor ;  icois,  if  expectant 
on  a  term  for  life.    2  Saund.  7  e. 

7.  Formerly,  in  the  case  of  a  grant  of  a 
reversion,  no  estate  passed  till  an  attorn- 
ment.   Skin.  388.    Cro.  Jac.  122. 

8.  But  in  debt  for  rent  by  the  bargainee 
of  a  reversion,  the  omitting  to  state  attorn- 
ment in  the  declaration  was  held  to  be  aided 
by  the  verdict.    2  Show.  234. 

9.  The  reversioner  cannot  assign  or  de- 
vise a  right  of  entry  accruing  from  a  forfei- 
ture. 1  Saund.  319  a.  319  a.  n.  [c/.]  12  East. 
444. 

10.  The  grantee  of  the  reversion  shall 
have  an  heriot  as  well  as  the  rent.  Purtfo^ 
v.  Rogers,  2  Saund.  382.  386. 

11.  Privity,  and  the  same  right  of  estste, 
are  both  requisite  to  make  a  rent  incident  to 
the  reversioB*    PatdUig  v.  Hardy^  Skin.  62. 

12.  The  reversioner  shall  have  an  action 
for  injuries  done  to  real  property,  when  the 
value  of  the  reversion  has  been  thereby  les- 
sened.   1  Saund.  322  6.    2  Saund.  175  €. 

13.  But  this  must  appear  in  the  declara^ 
Hon.     1  Saund.  322  6.  n.  [e.] 

14.  *And  the  omission  is  not 

cured  by  verdicU    1  Saund.  288.  [  *1219  ] 
6*  n.  [c]. 

15.  The  reversioner  shall  not  be  affected 
by  any  presumption  of  a  grant  to  an  indi- 
vidual, or  dedication  to  the  public,  from  en- 
joyment, without  his  acquiescence.  2  Saund. 
175  (f.  175  e.  n.  [e.] 

III.  How  extinguished  or  svrrendsrkd. 

1.  If  the  reversion  be  granted  to  tenant 
for  life  and  a  stranger,  it  is  extinct  for  one 
moiety ;  so  if  tenant  for  life  grant  his  estate 
to  the  reversioner  and  a  stranger,  it  operates 
as  a  surrender  for  one  moiety.  WucoCt  case, 
2  Co.  60  b. 

2.  If  the  possession  and  reversion  become 
united,  the  reversion  is  destroyed.  Tkroek- 
merton  v.  Tracy,  Plow.  151. 163.  196. 

3.  A  reversion  ceases  to  be  such  upon 
the  determination  of  the  particular  ^estate* 
Plow.  153. 155. 197. 

IV.  How  PLEADED. 

1.  If  a  man  seised  in  fee  deviM  for  life. 
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the  revenion  cannot  be  pleaded  to  descend 
to  his  son  till  after  the  entry  of  the  particu- 
lar tenant.    2  Dy.  110.  pi.  39. 

2.  If  the  reversion  of  abbey  lands  be 
pleaded  to  he  given  to  the  king,  by  virtue  of 
31  H.  8.  c.  13.,  without  stating  that  they  were 
previously  surrendered,  &c.,  it  is  bad.  3  Dy. 
110.  pi.  39. 

3.  The  assignment  of  a  roversioD  must 
be  pleaded  by  deed.  Bedy  v.  Parry^  3  Lev. 
155. 


REVOCATION. 

1.  if  a  power  of  revocation  by  writing 
have  a  clause  "  that  then  and  henceforth  the 
uses  shall  be  revoked,"  yet  the  revocation 
may  be  by  will,  though  that  takes  no  effect 
till  death.  TAomitnson  ▼.  DyUn^  10  Mod. 
73. 

2.  Settlement  in  tail,  with  power  to  re- 
yoke  by  indenture,  sealed  in  presence  of 
three  witnesses;  he  makes  a  lease  and  re- 
lease with  three  witnesses,  and  covenants  to 
levy  a  fine,  and  does  so ;  it  is  a  good  revo- 
cation.   IVigaon  v.  Garret^  2  Ley.  149. 

3.  The  power  of  revocation  is  destroyed 
by  levying  a  fine.  Herring  v.  Brown^  Carth. 
22. 

4.  Where  a  power  of  revocation  is  once 
executed,  it  is  final.  Countest  of  Bridgwater 
y.  Bolton,  3  Salk.  316. 

5.  If  a  recovery  be  suffered  by  A  to  the 
use  of  his  last  will,  and  then  A  declares  the 
uses  by  writing,  yet  those  uses  are  revoca- 
ble. Earl  of  Ormond'o  case,  Hob.  348,  349. 
Sed  vide  ib.  312. 

6.  If  a  conveyance  of  lands  is  made  by 
two  husbands  and  their  wives,  with  a  provi- 
so for  revocation,  if  one  of  the  wives  die, 
still  the  survivors  can  revoke  the  convey- 
ance.    Gardner  v.  SaviUt  2  Ro.  178. 

7.  An  authority  cannot  survive,  but  an  in- 
terest may.  Mwatert  v.  Birt,  Cro.  £liz. 
856. 

[See  altopoH^  tit.  Will.] 


RIGHT. 

I.  Of  rigbts  in  okneeal,  p.  1219. 
II.  Of  warn  or  rigbt,  p.  1220. 

I.  Of  rights  in  gknkral. 

1.  A  copyholder  before  admission  has 
neither  jta  in  re  nor  ju»  ad  rem  ;  vix,  nei- 
ther a  right  of  possession,  nor  a  right  of  pro- 
perty.   P/UUibrown  v.  Ryland,  8  Mod.  352. 

2.  If  the  possession  of  land  comes  to  him 
that  has  a  right  to  it,  the  right  is  extinct  or 
suspended.    Plow.  88. 

3.  An  action  may  be  supported  for  an  in- 
vasion  of  a  right  without  proof  of  any  spe- 
cific injury.    1  Saund.  346  b. 

4«  A  riff bt  of  action  shall  survive  as  the 
land  itself  should  have  done.    Hob.  3. 


5.  A  right  of  action  is  not  forfeited  by  at- 
tainder, nor  escheat,  nor  is  given  by  the  ge- 
neral words  of  a  law;  feou,  of  a  right  of 
entry.  Lord  Stanhope  v.  Bishop  of  Ltneoln, 
Hob.  242. 341. 

6.  A  right  of  action  which  was  in  the  per- 
son  attainted,  and  may  serve  to  settle  the 
king's  possession,  shall  be  for- 
feited;^ seetis,  of  a  right  of  ac-  [  *12SM>  ] 
tion  to  the  lands  of  a  stranger ; 

the  difference  is  taken  between  a  naked 
right  of  action  alone,  and  when  an  estate  of 
inheritance  is  coupled  with  it ;  in  this  last 
case  it  is  forfeited.  Sheffeiid  y.  Bald^e^ 
Hob.  342,  343.  34& 

7.  A  right  of  entry  may  descend,  bat  is 
not  assignable.    1  Saund.  319  a. 

II.  Of  writb  of  rigbt. 

1.  A  writ  of  right  of  advowson  is  not 
maintainable  before  induction  of  the  dark. 
Plow.  52& 

2.  A  writ  of  right  can  only  be  brought  by 
tenant  in  fee<«imple  against  the  tenant  oif 
the  freehold;  but  joining  a  stranger  doeo 
not  hurt.  2  Saund.  45  e.  Page  y.  Hayward^ 
Salk.  571. 

3.  If  brought  on  demandant*s  own  seisin, 
it  must  be  brought  within  thirty  years;  if  on 
the  seisin  of  his  ancestor,  within  sixty  years, 
by  statute  32  Hen.  8.  2  Saund.  45  e. 

4.  A  purchaser  cannot  bring  it  nnless  on 
his  own  seisin.    2  Saund.  45  /. 

5.  The  action  is  best  commenced  by  suing 
out  a  writ  returnable  immediately  into  the 
Common  Pleas ;  the  old  method  of  com- 
mencing in  the  count-baron,  &c  is  unneces- 
sary.   2  Saund.  45  6. 

6.  It  was  never  commenced  in  the  court- 
baron  for  lands  held  of  the  king  in  chief.  2 
Saund.  45  6,  c. 

7.  The  lord's  court  shall  not  be  taken 
away  until  his  assent  is  first  certified.  Plow. 
74.  76.  208. 

8.  It  is  a  writ  of  right  close,  and  tho 
words  ^  qvda  dominut  remisii  euriatn,^*  are 
superfluous.  2  Saund.  45  6,  e.  Tyssen  y. 
Clarke,  3  Wils.  558. 

9.  The  writ  of  essoin  may  be  entered  on 
the  fourth  day  after  the  return  of  the  snm* 
mons.    2  Saund.  45  e, 

10.  If  the  action  be  a^iast  joint-tenants, 
coparceners,  or  tenants  in  common,  eaeh  is 
entitled  to  one  essoin,  and  they  may  have 
them  teriatim.    2  Saund  45  e,  d. 

11.  If  tenant  does  not  enter  it  on  the 
fourth  day  after  the  return  of  the  summons, 
demandant  may  on  the  next  day  after  enter 
ne  reeipiatur,    2  Saund.  45  d,  Set  also  43  h. 

12.  A  grand  cape  should  issue  if  tenant 
does  not  appear  at  the  return  of  the  sum- 
mons, or  enter  an  essoin.    2  Saund.  45  d. 

13.  The  tenant  is  not  actually  turned  out; 
but  the  writ  must  be  executed  by  seryice  on 
him  fifteen  days  at  least  befiire  the  retom. 
2  Saund.  45  d.    Booth,  22. 
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14  There  maj  be  an  aliat  and  a  frfurtet 
gfand  cape.    3  sannd.  45  d, 

15.  If  the  tenant  does  not  appear  at  the 
retom,the  land  strictly  ie  lost;  but  demand- 
ant may  waive  the  defaolt,  and  nsoally 
does.    Id.  ibid. 

16.  if  he  appears,  he  may  pray  a  view 
before  the  demandant  has  counted.  DavU 
▼.  Xees,  Willes,  344. 

17.  A  count  on  the  seisin  of  his  ancestor 
must  show  how  he  is  heir,  and  great  accura^ 
cy  is  necessary.    3  Saund.  45  e,/. 

IS.  An  actual  seisin  in  demandant  or  his 
ancestor,  by  taking  the  esplees  must  be 
shown.    2  Saund.  45/. 

19.  After  a  view  granted,  the  tenant  is 
again  entitled  to  an  essoin,  and  must  count 
ie  novo.  2  Saund.  45  g. 

20.  The  tenant  may  imparl  at  the  day 
given  by  the  essoin  after  the  view.  2  Saund. 
45  A. 

21.  If  the  tenant  be  only  seised  for  life, 
he  ought  to  pay  him  in  remainder  (or  rever^ 
sion)  in  tail  or  fee,  in  aid,  to  defend  the 
land ;  and  if  he  neglect  this,  it  is  a  forfeiture. 
2  Saund.  45  A. 

22.  The  prayee  is  entitled  to  an  essoin ; 
he  may,  after  joining  in  aid,  vouch  to  war- 
ranty, plead  in  bar,  or  join  the  miae  on  the 
mere  right.    2  Saund.  45  t. 

23.  If  a  tenant  after  the  mise  joined  make 
default,  judgment  final  after  this  default 
shall  not  be  given,  but  a  petit  cape  shall  issue. 
Rickard  v.  Penryn^  5  Co.  85  b.  Moore,  403. 
Jenk.  259.  8.C.  Sedvide  Heme  v.  LObome, 

1  Bulstr.  161. 

24.  Judgment  against  tenant  on  an  issue 
in  fact  on  the  counter  plea  is  peremptory 
and  final ;  jeetif,  if  there  be  a  demurrer  to 
the  aid  prayer  and  judgment  for  demandant. 

2  Saund.  45  t.  n.  [lA 

25.  >7othing  need  be  pleaded  but  a  colla- 
teral warranty.  2  Saund.  45  /. 

26.  But  the  tenant  may  plead  several 
other  matters,  as  fine  levied  with  prodama- 
tione,  devise  by  ancestor  of  demandant,  or 

former  recovery  by  same  tenant* 
[  *1221  ]  from  same  demandant.  2  Saund. 
45  m. 
97.  It  ie  the  safest  way  to  join  the  mise 
oo  the  mere  right,  and  give  the  special  mat- 
ter jo  evidence,  but  the  least  expeditious. 
2  Saood.  45  m. 

28.  The  writ  of  right  is  to  determine  the 
right  of  property  only,  not  that  of  possession. 
2  Saund.  45  i. 

29.  If  there  be  a  ftjst  priut  clause,  the 
aheriffmay  summon  the  knights  from  among 
the  grand  jury.    2  Saund.  45  &.  n.  [m]. 

30.  If  there  be  not  four  knights  in  the 
coiiDty,  the  sheriiT  may  return  others.  2 
Saond.  45  /. 

31  •  The  trial  may  be,  and  usually  is,  at 
the  aMiaee.    2  Saund.  45  I 

dSL  On  the  mise  joined  the  tenant  begins 
hiacMe.    28annd.45/. 


33.  If  tenant  tenders  the  demy-mark,  it 
ought  to  be  tendered  at  the  time  of  joining 
the  mise.    2  Saund.  45  /. 

34  The  statute  12.  £dw.  1.,  that  trials  in 
Wales  on  a  writ  of  right  shall  be  by  common 
jurors,  does  not  alter  the  judgment.  Richard 
V.  Penryn^  5  Co.  85.  b. 

35.  The  jury  cannot  find  a  special  verdict. 
2  Saund.  45  /. 

36.  If  judgment  final  be  given  in  a  writ 
of  right  where  it  ought  not,  it  shall  bind 
him  till  reversed.  Richard  v.  Penrjfn^  6  Co. 
85  b. 

37.  No  costs  and  damages  can  be  recover- 
ed. 2  Saund.  45  m.  PUJoUTb  case,  10  Co. 
116. 

RIOT. 
I.  What  ooNSTmrns  a  aior,  p.  1221. 

II.   RkLATIVK    to    INQDISmONS    Foa     aiOTS, 
BBFOaa  JUSTICES  of  THE  PS  ACS,  p.  1221. 
IIL   RbLATXVK    to    INDICmUNTS    AND    INPOR. 
HATIONS  FOE  MOTS,  p.  1222. 


L  What  constitotes  a  eiot. 

1.  Both  an  unlawful  assembly  and  an  un- 
lawful act  done  are  necessary  to  make  a 
riot;  therefore,  if  three  or  more  assemble 
lawfully,  though  they  quarrel  and  fall  upon 
one  of  their  company,  it  is  no  riot;  yet  in 
this  case  if  they  fall  upon  a  stranger  it  is  a 
riot,  but  in  those  only  who  concur.  Reg, 
V.  Solely,  Salk.  594,  595.    Anon.  6  Mod.  43. 

2.  But  if  several  meet  upon  an  unlawful 
occasion,  and  a  sudden  affray  happens  be- 
tween them,  and  a  person  who  comes  upon 
a  lawful  occasion  joins  in  the  affray,  it  may 
make  him  a  rioter  as  well  as  the  rest.  Anon. 
5  Mod.  43. 

3.  So,  if  upon  a  lawful  meeting  acts  of 
violence  ensue,  this  may  be  a  riot  Skin. 
119. 

4.  If  several  make  a  riot,  and  a  man  is 
killed,  they  are  all  principals  in  the  murder. 
Reg.  V.  WalHi,  Salk.  334,  335. 

5.  Three  persons  are  necessary  to  make 
a  riot;  therefore  only  two  cannot  be  guilty 
where  four  are  indicted.  Reg.  v.  ElHt^  Holt, 
637.    2  Lill.  Abr.  489. 

6.  But  though  there  must  be  more  than 
two  to  make  a  riot,  yet  two  only  may  be 
indicted.    Anon,  Comb.  19. 

IL   Relative   to   mauisiTioNS   foe   eiots 

EEFOEE  nrsnOBS  OF  THE  PEACE. 

1.  Justices  of  the  peace  may  take  an  in- 
quisition any  where;  but  they  must  go  to 
the  place  to  record  a  conviction  on  view, 
and  they  should  inquire  and  record  within  a 
month.    6  Mod.  141. 

2.  Where  the  inquisition  is  on  view,  the 
sheriff  must  be  present;  and  though  the 
statute  appoints  it  shall  be  within  a  month, 
under  a  penalty,  that  is  only  mandatory, 
and  it  may  be  taken  after.  Rex.  v.  Page, 
12  Mod.  123.  Salk.  593.  Sox  ▼.  hgram^ 
1  Ld.  Raym.  215. 
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3.  JuitioM  notinqairing  within  the  month 
are  punishable.    Salk.  593. 

4.  But  if  the  rioters  disperse  before  the 
▼iow,  the  justices  may  make  the  inquisition 
without  him.  Rex  v.  Ingram,  Salk.  593. 
Comb.  423. 

5.  And  such  inquisition  by  two  justices 
eapi.  pro  domino  rege  is  well,  and  need  not  be 
pro  domino  rege  et  eorpore  com,  S.  C.  Salk. 
593. 

6.  But  all  inquisitions  by  the  ^rand  jury 
ought  to  be  pro  eorpore  com.  ae  well  as  pro 

liomtno  rege.  Id.  ibid. 
[  *1232  ]  7.  *  An  inquisition  taken  before 
two  justices  of  peace  for  a  riot 
upon  the  13  Hen.  4.  c.  7.,  need  not  specially 
pursue  the  words  of  the  statute,  but  may 
conclude  generally  contra  formam  tUUutu 
Hex  Y.  Page,  6  Mod.  140. 

IIL  RCLATIVK    TO    INDICTMENTS    AND    INFOR- 
MATIONS FOR   RIOTS. 

1.  An  information  lies  for  riotously  pulling 
down  inclosures,  although  it  be  under  a 
claim  of  right.    Rex  v,  WyviU,  7  Mod.  286. 

2.  An  information  lies  for  riotously  enter- 
ing the  house  of  a  tenant  at  will,  or  even  at 
sufferance,  as  for  a  forfeiture  of  the  term 
committed  by  the  landlord.  Reg.  ▼.  Siroude, 
2  Show.  150. 

3.  An  indictment  for  unlawfully  and  riot- 
ously  entering  the  guildhall  of  a  borough, 
and  preventing  the  burgesses  from  electing 
a  bailiff  of  the  corporation,  must  show  the 
authority  of  the  corporation  to  elect  such  a 
bailiff.    Reg.ir.  Solely,  11  Mod.  115. 

4.  On  an  indictment  against  a  recorder 
and  other  members  of  a  corporation  for 
riotously  assembling  and  choosing  an  alder- 
man without  the  presence  of  Uie  mayor, 
contrary  to  the  charter,  it  is  not  sufficient  to 
say  **  according  to  the  privileges  granted  by 
certain  letters-patent  will  more  fully  ap- 
pear," but  it  must  directly  aver  that  the 
charter  was  granted  to  the  corporation,  and 
show  the  deed.   Rex  v.  Alkyne,  2  Show.  237. 

5.  An  indictment  stating  that  the  defen- 
dants **  unlawfully,  riotously,  and  routously 
assembled  themselves  together,  and  hinder- 
ed the  members  of  a  corporation  from  elect- 
ing a  bailiff,"  is  insufficient,  unless  it  show 
that  the  defendants  assembled  for  an  unlaw- 
ful purpose,  and  committed  an  unlawful  act 
Reg,  y.  Sdidy,  11  Mod.  100. 

S,  An  indictment  against  diveis  persons, 
charging  ^*that  they  unlawfully,  riotously, 
and  routously  assembled  to  the  disturbance 
of  the  peace,  and  with  force  and  arms  the 
door  of  a  certain  house,  called  the  guildhall 
of  the  borough  of  B,  broke,  ftc.**  is  bad;  for 
It  ought  to  have  stated  whose  house  it  was. 
11  Mod.  1 16. 

7.  Indictment  that  J  S  with  many  others 
committed  a  riot,  at,  &^  is  good,  ilnon. 
Holt,  635.    3  Salk.  317. 

8.  An  indictment  for  a  riot,  omitting  con- 
tra formam  t/otutif  if  good.    4  Mod.  164. 


9.  Where  many  are  indicted  for  a  riot, 
they  may  move  that  the  prosecutor  may 
name  three  or  four  of  th^,  iLC^  and  abide 
by  that  verdict,    ^non.  Holt,  635,  636. 

10.  If  all  except  two  indicted  for  a  riot 
are  acquitted,  no  judgment  can  be  given; 
but,  if  it  was  cum  mvUii  aUi$,  aliter.  Rex  v. 
Saliebury,  12  Mod.  262. 

11.  On  indictment  for  a  riot  and  assault, 
an  acquittal  of  the  riot  is  so  of  the  assault. 
Salk.  593. 

12.  A  defendant  in  execution  for  a  fine  on 
a  conviction  for  a  riot,  was  admitted  to  bail 
on  a  recognizance  to  prosecute  his  writ  of 
error  with  effect,  or  to  pay  his  fine.  Rms  ▼. 
Mayor  ofSaUa9h,  2  Show.  94. 

RIVER. 

The  soil  of  all  riyers,  as  high  as  there  is 
fluxum  et  refluxum  mart*,  is  in  the  king, 
without  a  prescription  to  the  contrary.  Bid' 
itrode  V.  Hall,  1  Sid.  149. 86. 

[Fide  ante.  Highway,  Vol.  I.  p.  759.] 

ROLL. 

1.  The  roll  of  a  precedent  term  ought  to 
be  filled  before  motion  to  make  it  a  coiwi- 
Hum.  TTunnpton  v.  Leaeh^  Salk.  565.  2 
Lev.  219.  S.  C. 

2.  Plea  in  abatement,  and  judgment  there- 
on should  be  entered  on  the  issue  rolU  and 
nut  to  make  two  rolls.  Dubarton  y.  ChaU" 
eeUor,  12  Mod.  189, 190. 

3.  If  a  eeire  faciae  be  taken  out  and  the 
goods  levied  before  judgment  entered  on  the 
roll,  and  another  edre  facia*  is  delivered  to 
the  sheriff  upon  another  judgment,  to  which 
he  returns  rvidla  bona,  and  then  the  goods 
are  sold  under  the  first  writ^  and  satisfaction 
entered,  but  the  roll  not  filed,  the  court  will 
not,  on  an  action  brought  by  the  second 
plaintiff  against  the  sheriff  for  a 

false  return,  give  the  first  plain-    [  *1333  ] 
tiff,    who  had  indemnified  the 
sheriff,  leave  to  file  his  rolL    filnru^  ▼. 
CrocUr^  6  Mod.  184. 

ROBBERY, 

I.  What  oonstitutks  a  rosbdit,  p.  1223. 

II.  RxLATiyR  TO  THB  RKMSOT  FOR  THB  PARTT 
ROBBKO  BY  ACTION  AGAINST  THE  HITN- 
DBED,  ANO  PROCXSOINOS  IN  BUCH  ACnON, 

p.  1223. 

I.  What  coNBTmrrEB  A  ROBBKRY. 

1.  A  taking  in  the  preeence  is  a  taking 
from  the  person,  and  felony ;  but  in  a  special 
verdict,  it  must  be  expressly  found  that  the 
party  robbed  was  present  at  the  taking.  Rex 
v.  Prance;  Com.  479.  Stra.  1015.  C.  T. 
Hardw.  113.    Foet.  Cr.  L.  12a 

2.  On  a  special  verdict  in  an  indictment 
for  a  robbery  on  the  highway,  the  words 
^  then  and  there  immediately,*'  do  not  suffi- 
ciently ascertain  the  time  to  find  the  prison. 
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era  spulty ;  it  most  expretsly  find,  that  the 
paxty  robbed  wu  present  at  ttie  taking.  Id. 
ibid. 

3.  If  a  takingr  be  violenier  eC  contra  eolun- 
lefflR,  though  the  person  be  not  put  in  actual 
fear,  it  is  a  robbery.  Rex  v.  jFVancet,  Com. 
479.  note.    Sed  vide  ^  J>y.  224.  pi  30. 

4  J  and  8  in  company  attempt  to  rob  two, 
and  J  robs  one  out  of  sight  of  S;  still  S  is  a 
principal  robber.    I  And.  116. 
IL  HxLATnrc  to  thc  remkdt  foe  the  paett 

ROBBED    BY  ACTION  AGAINST    TBE    HUN- 
DEED)  AND  PEOCEEDINGS  IN  SUCH  ACTION. 

1.  If  A  be  assaulted  and  seized  in  the  hun- 
died  of  B,  but  led  thence  and  robbed  in  the 
hundred  of  C,  the  hundred  of  C  is  chargeable. 
Cooper  ▼.  Basingttoke^  11  Mod.  8.  7  Mod. 
15a    Holt,  63a    Contra,  Anon.  1  Sid.  367. 

2.  If  robbers  seize  a  carrier  and  his  horses, 
&C.,  and  drive  his  horses  into  another  hun- 
dred, and  there  rifle  his  wagon,  this  is  a  rob- 
bery where  the  first  taking  was.  Anon,  Holt, 
639.    1  Goldab.  155.  '  2  &ldsb.  280. 

3.  The  master  may  sue  for  the  robbery  of 
his  serrant,  and  the  servant's  oath  is  sufii- 
eient  Holt,  637.  Coombt  v.  Hundred  of 
Bmdiep,  4  Mod.  303, 304. 

4.  The  servant  may  sue  if  robbed  out  of 
his  master^s  presence.  Holt,  637, 638.  Comb. 
263. 

5.  A  servant  delivered  money  to  a  quaker 
to  carry  home  for  his  master ;  they  were  both 
robbed,  viz.  the  servant  of  26s.  and  the  qua- 
ker of  Xi06;  the  serrant  made  oath  of  the 
robbery,  and  the  quaker  refused ;  the  master 
brought  the  action ;  he  can  only  recover  the 
money  taken  from  the  servant,  for  an  oath 
must  be  made  by  the  person  robbed.  Aah" 
comb  ▼.  Inhabitants  cf  Eith/om^  3  Mod.  287, 
388. 

a  In  an  action  against  the  hundred,  the 
robbery  need  not  be  averred  to  be  in  the  high- 
way or  in  the  day-time.  Young  v.  Hundreds 
efSarum^  Totrum,  and  Mudbury,  Comb.  150. 
Holt,  640. 

7.  Notice  can  be  ffiven  to  the  parish  as  well 
as  to  the  TilL  Hau  v.  Hundred  cf  SSsarrock, 
2  Sid.  45. 

a  The  hundred  is  not  chargeable  if  they 
apprehend  the  malefiustors  within  forty  days. 
Copper  ▼.  Hundred  of  Baeingetoke,  Holt,  639. 

9.  In  an  action  against  the  hundred,  one 
who  has  lands  withm  the  hundred,  but  has 
demised  them,  and  resides  out  of  it,  may  be 
a  witness.  Oliver  v.  Hundred  of  WaUington, 
2  Sid.  3. 

10.  If  the  hundred  be  sued,  and  it  do  not 
appear  that  the  parish  where  the  fact  was  laid 
to  be  done  was  m  the  hundred,  or  that  it  was 
done  upon  the  highway,  or  in  the  da^-time, 
yet  this  b  helped  after  verdict.  Young  v. 
InAabUanto  of  Totnam,  3  Mod.  258. 

[See  aUo  ante^  tit.  Hundeed,  VoL  I.  p.  763.] 

RULE  OF  COURT. 
L  Of  ruueb  in  osmbul,  p.  1224. 


II.  Rule  foe  time  to  plead,  p.  1224. 
III.*  Rule  to  pat  money  int6 

couet,  p.  1224.  [  'l^M  ] 

IV.  How  peoved,  p.  1224. 

V.  Costs,  p.  1224. 

I.  Of  eules  in  geneeal. 

1.  A  rule  of  court  is  to  be  construed  large- 
ly for  his  benefit  for  whom  made.  Anon. 
Salk.  596. 

2.  Sunday  b  not  reckoned  in  a  rule,  unless 
the  first  or  last.    Anon.  Stra.  86. 

3.  In  a  common  action,  the  court  will  not 
rule  the  attorney  to  give  an  account  where  the 
plaintUF  lives.    BracAy  v.  DaUton,  Stra.  705. 

4.  A  rule  nioi  was  granted  for  excessive 
damages,  without  any  affidavits  being  filed ; 
afterwards  the  chief  justice  died ;  and  the 
court  held,  a  new  rule  to  show  cause  was  ne- 
cessary, founded  on  affidavits,  without  regard 
to  the  former  rule.  BoUten  v.  Hoimeo^  1 
Keny.  370. 

5.  Service  of  a  rule  on  an  information  at 
the  house  is  not  good  where  the  defendant  is 
gone  to  sea.    Roc  v.  Bo^outn,  Stra.  1044. 

6.  Defeating  a  rule  of  court,  though  by  a 
stranger,  is  a  contempt.  Sir  J.  ButUr*9  case, 
Salk.  176, 177.  59a 

II.  Rule  foe  time  to  plead. 

1.  After  oyer  prayed,  the  party  shall  have 
the  same  time  to  plead  after  oyer  given,  as 
he  had  when  he  demanded  oyer  before  the 
rules  were  out.    Powell  v.  Say,  Stra.  705. 

2.  To  a  judge's  order  for  time,  special  con- 
ditions may  be  afterwards  added  by  the  court. 
Anon.  Keny.  376. 

III.  Rule  to  pay  money  into  oouet. 
When  an  executor  or  administrator  sues, 
money  is  not  to  be  brought  into  court,  be- 
cause they  are  not  liable  to  costs.    Oregg*a 
case,  Salk.  596.     Fide  contra,  Str.  796. 

IV.  How  PEOYED. 

A  rule  of  court  is  proved  as  an  original 
writing.    Selby  y.  Harria,  1  Ld.  Raym.  745. 

y.  Costs. 
Costs  are  given  on  discharging  a  rule  for 
a  quo  warranto.    Rex  y.  Carpenter,  2  Stra. 
1039. 

SAILOR. 

[iSlee  jmsC,  tit  Seaman  and  Wages.] 

SALE. 
I.  Salk  of  goods,  p.  1224. 
II.  Salk  of  an  office,  p.  1225. 

I.  Sale  of  goods. 
1.  By  29  Car.  2.  c.  3.  s.  17.,  ^  no  contract 
for  the  sale  of  any  goods  ftr  the  price  of  JCIO 
or  upwards  shall  be  good,  except  the  buyer 
shall  accept  part  of  the  goods  so  sold,  and  ac- 
tually  receive  the  same,  or  give  something  in 
earnest  to  bind  the  bargain,  or  in  part  pay. 
iment,  or  that  some  note  or  memonndam  m 
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writing  of  the  said  bargain  b»  made  and 
signed  by  the  parties  to  be  charged  with 
snch  contract,  or  their  agents  thereto  lawfully 
authorized.'*    2  Mod.  244. 

9.  If  A  and  B  enter  into  a  verbal  agree- 
ment for  the  sale  of  goods,  to  be  delivered  to 
A  at  a  future  period,  and  there  is  neither 
earnest  paid,  nor  note  nor  memorandum  sign- 
ed, nor  any  part  of  the  goods  delivered,  this 
contract  is  void  within  29  Car.  3.  c.  3.  jRon. 
deau  V.  fFyaU,  2  H.  Bla.  63. 

3.  A  sale  of  another's  goods  without  war- 
ranty, is  at  the  peril  of  the  buyer.  Cro.  Jac  197. 

4.  If  goods  are  sold  upon  conditions  to  be 
performed  at  the  time  of  the  delivery,  and  the 
goods  are  delivered,  but  the  conditions  not 
performed,  trover  will  lie  to  recover  them 
back.    2  Saund.  47  2.  n.  [to]. 

5.  A  felon  or  traitor  may,  after  the  felony 
or  treason,  and  before  conviction,  sell  bona 
fide  for  his  sustenance,  and  also  his  chattels 
real  or  personal.  Fttetwood'B  case,  8  Co. 
171a. 

6.  A  sale  of  chattels  bona  Jide 
[  *I325  ]  is  good  after*  judgment,  but  not 
after  execution  awarded.    FUel- 
wooiTt  case,  8  Co.  172  a. 

7.  A  sale  in  market  is  no  good  plea  in  tro- 
ver.    Cro.  Jac.  165. 

8.  If  a  horse  be  bought  in  a  market,  for 
which  the  vendee  is  to  pay  102.,  yet  the  pro- 
perty is  not  altered  unless  the  money  be 
paid  or  the  horse  delivered,  and  the  vendor 
may  afterwards  sell  it  to  another  person. 
Afirss  V.  SoUbay,  2  Mod.  243. 

9.  In  pleading  a  sale  in  market-overt, 
there  Is  no  need  to  allege  tolL  CcmynM  v. 
Boyer^  Cro.  Eliz.  485. 

10.  A  sale  of  goods,  though  made  in  mar- 
ket-overt, may  m  defeated  by  a  subsequent 
agreement  between  the  parties.  Mtret  v. 
iSk»2eiay,dMod.243. 

II.  Sale  or  an  owwvce, 

A  sale  of  the  bailiwicl^  of  a  hundred  is  not 
within  the  statute  of  5  E.  6.  c.  16.  GoJ- 
boUU  case,  4  Leon.  33. 

See  ante,  tit.  OmcK,  div.  VI.  Vol.  I.  p. 
986.] 

SALTPETRE. 

The  owner  of  the  land  cannot  be  restrain- 
ed from  digging  and  taking  saltpetre.  Case 
of  Frerflgottw,  12  Co.  12. 

SALVAGE. 

Goods  may  be  detained  for  salvage.  Hart- 
fni  V.  JofMi,  1  Ld.  Raym.  393.  Salk.  654. 

SATISFACTION. 
1.  In  ejectment  against  several,  they< 
pleaded,  that  after  the  trespass  and  eject- 
ment, it  was  agreed,  that  one  of  the  defend- 
ants should  pay  to  the  plaintiff  in  satisfee- 
tion  6/.  10s.  at  the  feast  of  St  Michael  (hen 


next  following,  and  that  for  the  payment 
thereof  he  should  be  bound  in  a  bond  of  13L, 
and  pleaded  performance  thereof  and  receipt 
of  the  money ;  the  plea  was  held  to  be  good. 
PejftoeU  case,  9  Co.  77  b. 

2.  By  the  role  of  the  common  law,  a  right 
or  title  of  freehold  or  inheritanoe  oooM  not 
be  barred  by  acceptance  of  any  coUateral 
satis&ction ;  but  only  by  release  or  confirma- 
tion, or  some  act  tantamount.  Venion*«  case, 
1st  res.  4  Ca  1  a* 

3.  Where  there  is  a  condition  in  a  deed  to 
do  a  collateral  act,  accord  with  execution  for 
money  or  other  thing  is  no  satisfection  to 
save  the  forfeiture  ;  but  if  such  condition  was 
to  pay  money  by  accord,  some  other  thing* 
might  be  given  instead  of  the  money  in 
satisfaction  of  the  condition.  Feytoe't  case, 
9  Co.  77  b. 

4.  Payment  of  the  less  sum  on  the  day,  in 
satisfaction  of  a  greater,  cannot  be  any  satis- 
faction for  the  whole }  but  the  gift  of  a  horse, 
hawk,  robe,  &.C.,  in  satisfection,  is  good. 
PiniuP9  case,  5  Co.  117  a. 

5.  Payment  of  part  before  the  day,  and  ac- 
ceptance, may  be  in  satisfaction  of  the  whole  ; 
so  payment  of  part  at  a  diffisrent  place.  Id. 
ibid. 

6.  In  consideration  of  31.  defendant  pnunia- 
ed  to  acknowledge  satisfaction  upon  the  re- 
cord of  a  recovery  of  4L  which  he  had 
against  him ;  and  held  the  action  would  weU 
lie.  Reynold  v.  PvrcAoto,  Moore,  412.  Cro. 
Elis.  429.  S.  C. 

7.  An  acknowledgment  of  a  satisfection 
by  deed  is  a  good  hu  without  any  thing  re- 
ceived. PinneVB  casst  5  Co.  117  a.  £  C* 
Moore,  677. 

8.  The  defendants  may  plead  the  award 
of  a  collateral  thing  in  satisfection,  without 
averring  that  the  award  is  performed.  Baii- 
loe  V.  Baily,  6  Mod.  221. 

9.  The  parent  of  part  ought  to  be  plead- 
ed to  be  paid  in  full  satisfaction ;  it  is  not 
sufficient  to  aver  that  it  was  accepted 
in  full  satisfection.  Pum^9  case,  5  Co. 
117  a. 

[See  aide^  tit  Aoooao,  VoL  I.  p.  16.] 

SCANDAL. 

[Set  ante^  tit  Libxl,  Vd.  II.  p.  894,  ami 
/Mist,  tit  Slanddu] 

SCANDALUM*  MAGNA- 
TUM. [♦law) 

L  What  sLANDsa  coMKs  wrrBUf 

THK  DESCaiPTION    Off  SCANDALUM   MAO- 
NATDH,  p.  1226. 

II.  What  peksons  can  havc  the  BBNvrr 

OF  THX  8TATDTB,  p.  1226. 

III.  ReLATIVX    to    THX    aVHKDY    BT    ACTIOll, 

AND  PaOCEEDINaS  THSRKIN,  p.  1227. 

IV,  RblatXYB   to    TDK   RSMSDT   ST  INFORMA- 

TION OE  INDICTMXNT,  p.  1227. 
V.  PUNISHMKNT,  p.  1297. 


SCHOOL. 
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I.  Wiuf  njMOU,  coun  wrmm  m  oiBOKir- 

nON  or  BCANDALUM  lUGNATUM. 

I.  An  action  lies  on  the  statute  of  2  Rich. 
9.  e.  5n  for  saying  of  a  peer  of  the  realm,  that 
lie  is  an  unworthy  person,  and  does  things 
•gainst  law  and  reason.  Lord  Tnontendv. 
Dr.  Hughes,  X  Mod,  233.    2Mod.l53. 

9.  To  say  to  a  nobleman,  **  you  are  not  for 
the  king,  bat  for  sedition,  and  for  a  common- 
wealth, and  by  God  we  will  have  your  head 
at  the  next  session  of  parliament,**  is  action- 
able. Earl  of  SkafteAury  ▼.  Lord  Digby,  3 
Mod.  99. 

3.  An  action  of  scandalam  magnatnm  lies 
ftr  sayinff  of  the  king^s  brother  and  pre- 
snmptire  iieir  to  the  crown,  **  he  has  burned 
the  city  and  is  now  come  to  cut  our  throats.'* 
Dufte  •/  York  ▼.  PiUdnglon^  3  Show.  346. 
See  also  13  Co.  133. 

4.  So,  ibr  the  words  **I  do  not  know  but 
my  lord  of  P  sent  6  to  take  my  purse.**  The 
Eari  of  Peterborough  v.  Mordant,  1  Vent  59. 
1  Sid.  434. 

5.  Action  on  the  statute  de  oeandaUo  mag' 
maium  lies  for  saying,  **  the  lord  of  L  is  a 
wicked  and  cruel  man,  and  an  enemy  to  the 
reformation  in  England.**  iiord  Leuter  v. 
.¥aiidy,  2  Sid.  21.  30. 

6.  To  say  of  an  earl  **  you  like  those  who 
maintain  sedition,**  has  been  held  actionable 
upon  this  statute,  for  it  touches  him  in  his 
dignity  and  honour.  Lord  CromwelPs  case, 
S  Mod.  157. 

7.  To  say,  speaking  of  a  particular  noble- 
man,'*my  lord  is  a  base  earl  and  a  paltry 
lord,  and  keeps  none  but  rogues  and  rascals 
like  himself,**  is  actionable.  Lord  Lineoln^o 
ease,  3  Mod.  157. 

8.  So,  to  say  of  a  duke  that  **he  has  no 
more  oonsdenoe  than  a  d<^.**  Duke  of  Buck- 
imghunCo  case,  3  Mod.  157. 

9.  So,  to  say  **he  is  no  more  to  be  yalued 
than  the  black  dog  which  lies  there.**  Mar- 
euts  i^  Doreheoter^o  case,  3  Mod.  157.   1  Sid. 

10.  In  scandalum  magnatnm,  for  saying 
'*you  like  not  of  me,  since  you  like  those  that 
maintain  sedition  against  the  queen*8  pro- 
ceedings,** the  defendant  justified  by  showing 
the  occasion  of  speaking  the  words,  and  that 
the  pUiDtifi^  enoouragmg  men  to  preach 
against  the  common  prayer,  he  only  meant 
that  he  liked  of  thote  who  maintained  sedi- 
tJoa   imfUendo  oeditiooam  ietam   doetrinam 

tinst  the  queen*s  prooedings;    held  that 
was  a  sufficient  extenuation  of  the  words. 
Lord  Cromwell  y.  Denmf,  4  Co.  13  b. 

II.  An  action  of  scandalum  magnatnm 
will  not  lie  for  bringing  a  writ  of  forger  of 
frlse  deeds  against  a  peer ;  more  especially 
while  that  writ  is  pending.    3  Dv.  385,  pi.  37. 

13.  Or,  thoogh  ho  to  found  not  guilty. 
Hob.  366. 

IL  WbaT  FnSONB  CAN  BAyB  TBI  BBNEriT  OF 

TBI  STATUn. 

1.  By  the  statute  de  ooamMu  magnatum. 


(3  Rich.  8  e.  5.,)  *4t  is  straitl^  deftnded,  upon 
grievous  pain,  that  none  devise,  speak  or  teU 
an^  fidse  news,  lies,  or  other  such  folse 
things,  of  prelates,  dukes,  earls,  barons,  or 
other  great  men,  dtc.,  whereof  discord  or  any 
slander  may  arise  within  the  realm.**  3 
Mod.  9a 

2.  Slander  spoken  of  the  king  is  punish, 
able  under  West.  I.e.  34.  only,  and  not  un- 
der 3  or  13  Rich.  3.  which  extends  only  to 
great  men,  nobles,  dtc.  3  Dy,  155.  pi.  9. 

3.  Words  spoken  of  a  peer  or  bishop  may 
bear  an  action,  though  they  will  not  if  spo- 
ken of  a  common  subject  WoUgrm-oeU  case,  1 
Leon.  336. 

4.  Peers  of  Scotland  after  the  union  are 
entitled  to  this  action.  FaUdand  y.  PAtsps, 
Com.  439. 

5.  So,  a  baron  of  the  exchequer  is  entitled 
to  this  action,  though  the  statute* 

only  mentions  justices  of  the  one  [  *1237  ] 
bench  or  the  other.    S,  C.  Com. 
440.  note. 

III.    RXLATIVX    TO    THX    aXMKDY  BT  ACTION 

AND  PEOCKXDINGS  THXRKIN. 

1.  The  party  grieved  may  have  an  action 
de  oeandalo  magnalim,  and  recover  damages. 
Earl  uf  NorlhampiorCe  case,  13  Co.  133. 

2.  The  action  is  not  a  mere  action  on  the 
case,  but  is  founded  on  the  statute  of  Rich. 
2. ;  and  is  not  limited  as  to  time.  I  Keb.  514. 
pi.  93.    2  Saund.  101.  e. 

3.  An  action  on  the  statute  of  scandalum 
magnatnm  must  be  qwi  tarn.  Cromwell  v. 
Denay^  4  Co.  19  b.  2  Saiind.  101  c.  Anon. 
Holt,  611.    3  Mod.  166.  S.  P. 

4.  The  court  will  not  order  special  bail  in 
an  action  on  the  statute  3  Rich.  2.  c.  5.  Jfar- 
9ttts  of  Dorchester'**  case,  2  Mod.  316. 

5.  The  court  will  not  change  the  venue  in 
an  action  of  scandalam  magnatom  upon  the 
usual  affidavit.  Duke  of  Buckingham  y.  Hu' 
theringtoih  2  Show.  96.    Carth.  400. 

6.  But  special  cause  must  be  assigned. 
Duke  of  Riehmand  v.  Cootelowe,  11  Mod. 
334. 

7.  This  statute  de  oeandalis  magrutlum  is 
a  general  law,  of  which  the  judges  will  take 
notice  without  pleading;  but  in  an  action 
upon  this  statute  if  the  act  be  set  forth,  a 
misrecital  in  a  material  point  as  tmneia  for 
fiMndaeia,  is  fatal.  LordCromwdlY.Dentiy^i 
Co.  12  b.  Eiarl  of  Shaftesbury  v.  Lord  Digby, 
3  Mod.  98. 

8.  But  a  misrecital  of  the  preamble  of  the 
statute  in  a  part  not  material  to  the  point  in 
question,  will  not  vitiate  the  pleadings  in  an 
action  on  this  statute.  Earl  of  Shaftesbury  v. 
Lord  Digbjf,  2  Mod.  100. 

9.  As  the  plaintiff  upon  this  statute  must 
sue  as  well  for  the  king,  as  for  himself,  it 
has  been  said  that  the  defendant  can  only 
explain  the  words,  but  cannot  justify  them. 
Lofd  Townsend  v.  Dr.  Hughee,  3  Mod.  166, 
167. 
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10.  The  ooort  will  not  gnni  a  new  trial 
in  an  action  upon  this  statute,  on  account  of 
excessive  damages.  S.  C.  2  Mod.  15U.  1 
Mod.  232. 

11.  No  writ  of  error  lies  to  the  Exchequer 
Chamber.  2  Saund.  Kil  e.  1  Sid.  143.  Ld, 
Stamford  r,  J^eedham^  1  Keb.  514.  pi.  93. 

IV.   ReLATIVK   to  the  REKKDr    BT  Iim>RIIA- 
TION  or  INDICTMKNT. 

1  The  commissions  of  oyer  and  terminer 
give  authority  to  inquire  de  iilicitit  proptda" 
tionilnu.  Earl  qf  fforihamftonU  case,  12 
Co.  132. 

3.  An  information  lies  for  seandaloaa 
words  spoken  of  a  deceased  kisj^'s  advan- 
cing pernicious  doptrine.  Reg.  ▼.  'HtyUn'-t  2 
Ld.  Raym.  879. 

3.  An  indictment  for  slandering  the  king, 
contra  formam  ilatatorum  divertorum,  and 
without  saying  **  whereby  scandal  might 
grow,  &c.,"  is  good.    2  Dy.  155.  pi.  19. 

y.  Punishment. 

1.  The  offence  of  scandalizing  a  peer  was 
at  common  law  punishable  by  pillory  and 
loss  of  ears.    2  Mod.  162. 

2.  The  judgment  in  an  indictment  upon 
the  statute  5  Rich.  2.  c.  6.  and  17  Rich.  2.  o. 
8.  concerning  rumours,  when  the  words  are 
spoken  generally,  without  relation  to  a  cer- 
tain author,  is,  that  the  offender  shall  be 
fined  and  imprisoned.  Earl  of  Northampton^$ 
case,  12  Co.  132. 

SCHOOL. 

1.  By  1  Jac.  1.  c.  4.  s.  9.,  no  person  shall 
keep  any  school  except  a  public  or  free 
grammar  school,  &c.,  except  the  mme  be 
specially  licensed  by  the  bishop.  Baiet  v. 
Kendal^  1  Mod.  3. 

2.  By  19  6. 3.  c  44.,  no  dissenter  shall  hold 
the  mastership  of  any  college  or  school  of 
royal  foundation  founded  since  the  1  Will. 
&  Mary.    1  Mod.  3. 

3.  A  schoolmaster  most  be  licensed  by 
the  bishop,  and  may  be  punished  in  the  spi- 
ritual court  for  keeping  school  without  a 
license,    MatthewB  y.  BurdeU,  3  Salk.  318. 

4.  But  an  indictment  for  keeping  a  school 
without  license  was  quashed,  iMcause  it 
does  not  lie.  Rex  v.  Doute^  1  Ld.  Raym.  672. 

5.  The  master  of  a  free  grammar  school 
ought  not  to  be  licensed  until  the  bishop  is 

satisfied   of   his  learning   and* 
[  *122S  ]  character.      Rex   r.  Biehop   of 
Litchfield,  7  Mod.  218. 

6.  The  bishop  may  take  time  to  inquire 
into  the  character  of  one  elected  school, 
master  before  he  licenses  him.    Stra.  1023. 

7.  A  person  may  set  up  a  school,  although 
it  be  to  the  prejudice  of  another  school  pre- 
viously established  in  the  same  place.  Yard 
▼.  Ford,  1  Mod.  69. 

8.  An  assigment  to  a  schoolmaster  was 
held  a  breach  of  covenant,  not  to  suffer  any 


trade  or  buainoM  to  be  eirried  on.    1  Smid* 
288  0.  n.  [a]. 

SCIENTER. 
The  averment  called  a  scienter,  as,  the 
knowing  a  deed  to  be  forged,  or  that  a  dog 
was  accustomed  to  bite  sheep,  Sec,  is  not 
trayersable,  but  must  be  found  in  cTidenoe 
upon  the  general  issue.  Oerard  ▼.  Didsen- 
sofh  4  Co.  18  a. 

SCIRE  FACIAS. 
I.  Rklativs  to  the  warr  or  sqsmm  facias 
IN  general; — 

(a)  Nature  of  it,  p.  1229. 

(b)  Form  of  the  writ,  p.  1229. 

(c)  Pta€tiee  respecting  a  ocire  faeioB^ 

p.  1229. 

(d)  Reepeeting  the  itsuing  of  eeoeral 
write,  p.  1229. 


(e)  P/ra,  p.  1230. 
(0 


Judgment ; — 

1.  Nature  of  it,  p.  1230. 

2.  Debt  on  the  judgment,  p. 

1230. 

3.  Error  on  the  judgment,   p. 

1230. 
(g)  Respecting  the  quaehing  or  setting 

aside  a  scire  facias,  p.  1230. 
(h)  How  affected  by  a  wnt  if  error,  p. 

1230. 
(i)   CM/s,p.  1230. 

U.  Relative  to  the  scire  faciab  aoadibt 
bail; — 

(a)  Jfature  of  it,  p.  1231. 

(b)  Form  of  the  writ,  and  praeties  re- 

lating to  it,  p.  1231. 
(e)  When  U  lies,  ^1231. 

(d)  Parties  to  the  writ,  p.  1232. 

(e)  In    what    county   it   should    be 

brought,  p.  1232. 

(f )  In  WMl  court,  p.  1232. 
(a)  Service  of  it,  p.  1232. 

(h)  Relative  to  amendments,  p.  1232. 
(i)  Dedaraiion,  p.  1233. 
G)  Oyer,  p.  1233. 
(k)P/e«;— 

1.  What  are  good,  p.  1233. 

2.  What  are  not,  p.  1233. 
(1)  Replication,  p.  1234. 

(m)  Judgment,  p.  1234. 

in.   KU.ATIVE  TO  THE  SCIRE  PACIA8  AOAUIST 

THE  PLEDGES  IN  REPLEVIN,   p.  1234. 
IV.   To  REMOVE  AN  OFFICER,  p.  1234. 
V.  To  REPEAL  A  PATENT,  p.  1235. 

VI.  On  reversing  a  oommon  RECovmt,  p. 
1235. 

VII.   To  OBTAIN  RSBTITOnON,  p.  1235. 

VIII.  To  HAVE  execution; — 

(a)  In  what  action  it  lies,  p.  1236. 

(b)  Nature  of  the  proceeding,  p.  1236. 

(c)  When  nuessary,  p.  1236. 

(d)  When  not  necessary,  p.  1237. 

(e)  Consequence  itf  issuing  exeeuOsts 

without  a  scire  facias^  p.  1238. 
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(f)  In  what    eottnty   it   shotdd   be 

brought^  p.  1238. 

(g)  In  what  court,  p.  1238. 

(h)  Retpeeting    the    parties   to    the 
writ ; — 

1.  Plaintiffs,  p.  1238. 

2.  Defendaato,  p.  1239. 

(i)  Relative  to  the  form  of  the  odre 

faeias^  p.  1239. 
( j)  When  there  thoutd  be  several  writs^ 

p.  1240. 
(k)  0/  the  summons  and  return  by  the 

sheriff,  p.  1240. 
(1)  Oyer,  p.  1240. 
(m)  Pleas; — 

1.  What  are  good,  p.  1241. 

3.  What  are  bad,  p.  1241. 

[  *13S9  ]  (o)*  Judgment  and  execu- 

tion, p.  1242. 


I*  RCLATIVS  to  TBI  WHIT  OF  SCIKX  FACIAS  IN 
GBNKEAL  ; — 

(a)  Jfature  of  it, 

1.  A  scire  facias  is  a  judicial  writ,  and 
ooDiidered  in  law  an  action.  2  Saand.  6  a, 
71.   2  Ld.  Raym.  1048.    3  Mod.  187. 

2.  It  is  in  the  nature  of  a  new  original.  2 
Stand.  71.   . 

3.  And  therefore,  there  must  be  a  new 
warrant  of  attorney,  and  for  want  of  it,  a 
judgment  on  a  scire  facias  against  hail  was 
re?eraed.  Salk.  603.  2  Ld.  Raym.  1048. 
1253.    2Saund.71. 

4.  There  is  no  necessity  for  an  order  to 
cfaaDge  the  attorney.    2  Saund.  71. 

5.  It  is  an  action  within  17  G.  3.  c.  26.  2 
Stand.  71  a, 

6.  It  is  to  some  purposes  only  a  continua- 
tion of  a  former  suit    Id.  ibid. 

7.  Where  a  scire  facias  is  an  original  and 
not  a  judicial  writ,  that  is,  where  it  is  not 
foonded  on  any  judgment  or  judicial  pro- 
cess, ts  where  it  is  brought  to  repeal  letters 
pttent,  it  will  not  abate  upon  the  demise  of 
the  erown.  Fineent  v.  Aiwood,  10  Mod.  258, 
359. 355. 

8.  In  scire  facias  on  ejectment,  the  original 
title  may  be  controverted ;  alUer  on  a  judg- 
ment in  debt,    iinon.  12  Mod.  499. 

(b)  f^rm  of  the  writ, 

1.  If  the  seire  facias  bears  teste  the  day 
the  ea.  fa.  is  returnable,  it  is  well  enough. 
Tevon  v.  Tlcmer,  Prac.  Ca.  K.  B.  204. 

2.  If  a  scire  facias  be  tested  on  a  Sunday, 
it  is  error.  Barret  v.  Heydom,  2  Dy.  168.  pi.  17. 

3.  A  scire  facias  most  be  returnable  at  a 
common  return,  or  at  a  day  certain,  as  the 
original  proceedings  are.  Eden  v.  Wills,  2 
Ld.  Raym.  1417. 

4  A  scire  facias  upon  a'  judgment  by  ori- 
ginal may  be  returnable  utieunque.  Sic,  or  at 
a  day  certain.  West  v,  Sutton,  2  Ld.  Raym. 
8S4. 

5.  A  scire  facias  returnable  at  the  next 
parliament  is  good.    1  Mod.  106. 
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6.  If  it  be  made  returnable  on  a  Sunday^ 
it  is  void.  Prime  ▼.  Mason,  11  Mod.  120. 
Sed  vide  1  Show.  60. 

(c)  Practice  respecting  a  scire  facias, 

1.  Fifteen  days  between  the  test  and  re- 
turn of  two  scire  faciases  inclusive,  are  suf- 
ficient. Goodwin  v.  Bearbank,  Com.  53.  12 
Mod.  215.  S.  C. 

2.  Not  having  fiAeen  days  between  the 
teste  and  return  is  aided  by  statute  16  Car.  1. 
W.  Kely.  74. 

3.  The  scire  facias  must  be  lefl  four  days 
in  the  sheriff's  office.  Ball  v.  Potter ,  Prac. 
Ca.  K.  B.  200. 

4.  Exceptions  to  a  scire  facias  are  not 
maintainable,  unless  the  original  summons 
be  exhibited  to  the  court.  Moeo  v.  Whiting, 
Keny.373. 

5.  The  venue  cannot  be  changed  in  scire 
facias  upon  a  judgment  in  ejectment.  Foster 
v.  Burden,  11  Mod.  263. 

6.  The  scire  facias  in  error  need  not  lie 
four  days  in  the  sheriff's  office.  MiUer  v. 
Yerraway,  3  Burr.  1723.  Prac.  Ca.  K.  B. 
205.  S.  C.    Cfross  v.  Nash,  4  Burr.  2439. 

(d)  Respecting  the  issuing  of  several  writs. 

1.  Two  scire  faciases  of  the  same  teste, 
but  with  several  returns,  are  good.  Austin 
V.  Crisby,  7  Mod.  138, 138. 

2.  It  is  the  constant  practice  in  B.  R.  to 
sue  both  the  scire  faciases  at  once,  in  regard 
that  there  ought  to  be  a  full  lime  between  the 
date  of  the  second  scire  facias  and  the  return 
of  it;  and  in  C.  B.  there  is  but  one  scire 
facias,  except  in  the  case  of  an  executor. 
Bamew  v.  Hardisty,  Skin.  633. 

3.  There  should  be  fiAeen  days  inclusive 
between  the  teste  of  the  first,  and  return  of 
the  last.  Goodwin  V.  Peeir,  Salk.  599.  Com. 
53.  S.  C. 

4.  If  an  aUas  scire  facias  issue  before  the 
first  scire  facias  is  returned,  it  is  a  disconti- 
nuance. Atwood  V.  Burr,  7  Mod.  5.  Anon, 
lb.  50.  96. 

5.  Two  scire  faciases  cannot  be  taken  out 
with  the  same  teste,  but^ith  different  re- 
turns; the  one  returnable  within  fifteen  days 
of  St.  Hilary,  and  the  other  on  the  morrow 
of  the  Purification.  Jevon  ▼.  TWner,  6  Mod. 
86.    Prac.  Ca.  K.  B.  204. 

6.  Two  nihUs  are  equivalent  to  a  scire 
feci.    2  Saund.  72  q, 

1*  AAer  two  nihils,  the  court  [  *1290  ] 
will  relieve  on  motion,  if  the  de- 
fendant comes  in  in   a   reasonable   time. 
Whorton  v.  Richardson,  Stra.  1075. 

8.  If  a  scire  facias  is  brought  upon  a  re- 
cognixance,  and  execution  is  awarded,  there 
may  be  another  scire  facias  upon  the  same 
recognizance,    ilium.  Com.  32. 

(e)  Plea. 

1.  A  defendant  may  plead  to  a  scire  facias 
as  he  can  to  other  actions.  Alice  v.  Oale,  10 
Mod.  1 12.    2  Saund.  6  a.  71. 

2.  But  a  man  cannot  plead  to  a  scire  facias 
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matter  which  avoidi  or  abates  the  writ  PAt2- 
lipB  V.  Fowler^  Com.  525.  Sed  vide  10  Mod. 
11«. 

3.  A  scire  facias  is  barred  by  a  release  of 
all  actions.    2  Saund.  6  a, 

4.  But  a  release  of  a  recognizance^  ante 
emantdionem  scire  faeiat^  is  an  immaterial 
plea.    Rogers  ▼.  IVood^  10  Mod.  87. 

5.  Error  eorsm  i>o6ts  is  no  plea  to  a  jadg- 
ment  on  a  scire  facias,  VaUs  v.  FrencKf 
Comb.  \1. 

6.  Nor  error  in  Cam.  Seac.    Comb.  394. 

7.  A  plea  in  abatement  of  a  writ  of  error 
depending,  is  not  good  to  a  scire  facias. 
Dighton  ¥.  Onnvil,  4  Mod.  248. 

8.  To  a  scire  facias,  the  plea  in  bar  is  con- 
eluded  with  an  execidio  non,  as  in  other  cases 
by  an  actio  non,    10  Mod.  112. 

(f)  Judgment; — 

1.  Nature  of  it. 

1.  Though  a  judgment  in  scire  facias  doee 
not  alter  the  nature,  yet  it  changes  the  pro- 
perty, of  the  debt,  and  debt  may  be  brought 
upon  an  award  of  execution.  Barney  v. 
Hardisty,  Skin.  663. 

2.  A  judgment  upon  a  scire  facias  is  a  dis- 
tinct action  from  the  original  cause.  3  Mod. 
180. 

2.  Debt  on  the  judgment. 

Debt  will  lie  upon  a  judgment  had  on 
scire  faeias.    8  Mod.  188, 18D. 

3.  Error  on  the  judgment. 

1.  A  scire  facias  is  not  one  of  those  actions 
wherein  a  writ  of  error  is  given  in  the  Ex- 
chequer Chamber.  Hob.  72.  Cre.  Car.  28€u 
900.  464.    Hartop  v.  Hott^  12  Mod.  105. 

2.  But  error  will  lie  to  the  Exchequer 
Chamber  on  a  scire  facias  in  any  action 
within  the  statute  of  27  Eliz.  c.  8.  Skmnet 
V.  ^eM,  1  Mod.  79.    2Keb.833. 

3.  In  error  on  scire  facias  upon  a  judgment, 
the  principal  cannot  assign  error  against  the 
bail.  Spencer  t.  Monke^  Prac.  Ca.  K.  B.  49. 
1  Keb.  266. 

(g)  Respecting  (he  quashing  or  setting  aside  a 

scire  facias. 

1.  A  scire  facias  may  be  quashed  any  time 
before  a  plea,  without  paying  costs.  Pod  v. 
BroaifiM,  Ca.  Prac.  C.  P.  109. 

2.  A  scire  facias  was  abated,  because  it 
was  sicut  per  intpeetionem  recordi  nobii  con^ 
&tat^  instead  of  prout  patet  per  reeordum. 
OuiUiam  ▼.  Hardy,  1  Ld.  Raym.  216. 

3.  Where  a  scire  facias  is  a  judicial  writ, 
it  will  not  abate  for  want  of  form.  Shuttle- 
worth  V.  Patterton,  10  Mod.  270,  271. 

4.  Where  scire  facias  issues  upon  an  inter- 
locutory judgment  signed  after  the  death  of 
the  defendant,  it  may  be  set  aside.  Sibbet  v. 
Russell,  C.  T.  Hardw.  183. 

(h)  Hou)  affected  by  a  writ  of  error, 
A  scire  facias  is  suspended  by  writ  of  er- 
ror;  and  if  the  original  judgment  be  re- 
yersed,  that  is  alio.    3  Mod.  187. 


(i)  Cosls. 

1.  Costs  are  allowed,  whether  defendant 
plead  or  noL    1  Saund.  58/. 

2.  The  court  may  give  costs  oo  a  sdre 
facias  after  plea  pleaded,  but  not  damages 
ocetuione  dilatiomt.    2  Ld.  Raym.  1534. 

3.  Costs  are  payable  in  K.  B.  by  plaintiff, 
on  quashing  his  own  right.    2  Saund.  72  v. 

4.  If  a  defendant  has  appeared  to  or 
pleaded  in  abatement  of  a  scire  facias,  he 
shall  have  no  costs.  Poddington  v.  Peek,  6 
Mod.  137,  n. 

5.  The  defendant  is  not  entitled  to  costs 
under  the  statute  8  4l  9  W.  3.  c  11.  on  a 
judgment  in  scire  facias  being  arrested. 
Adanu  ▼.  iSsooge,  6  Med.  137. 

6.*  No  costs  are  allowed,  un- 
less   the  executor  appears  and  [  *1331  ] 
pleads  to   the   scire    fiicias.    1 
Saund.  219  a. 

II.  RUJLTIVB.  im  TBS  BCULX  FACIAS  AOAOnT 

BAIL  ; 

Ca)  Nature  of  iL 
A  scire  facias  on  a  recognizaBce  of  bail 
is  a  judicial  writ     Wsdial  v.  ./ocar^  10  Mod. 
306. 
(b)  Form  of  the  writ,  ondpraeHoe  relatimg 

to  it. 

1.  There  need  not  be  fifleen  or  foartaen 
days  between  the  teste  and  the  return  of  the 
scire  ^cias.  Jfaers  ▼.  Huntington^  Lutw. 
[12].    Ca.  Prac.  C.  P.  114 

2.  There  must  be  seven  days  between  the 
teste  and  return.  Giford  v.  SmiAt  Pnc*  Cla. 
K.  B.  49. 

3.  There  must  be  eight  days  between  the 
teste  and  return,  when  against  the  principal, 
in  order  to  charge  the  baiL  BaO  v.  RusseSt 
Salk.  602. 

4.  Proceedings  against  the  bail  were  stay- 
ed  because  there  were  only  four  days  be- 
tween the  teste  and  return  of  the  scire  facias 
brought  by  the  executor  against  the  principal. 
Bond  V.  Turner,  8  Mod.  305. 

5.  There  must  be  fifteen  days  inchnive 
between  the  teste  of  the  first,  and  the  return 
of  the  second  scire  facias.  Price  t.  I^ewit, 
Ca.  Prac  C.  P.  114.  9  Mod.  227.  Htdekim- 
son  Y.  Cooper,  Prac.  Ca.  K.  B.  202.  Ellioi  t. 
iSmitA,  Stra.1139. 

6.  The  first  must  bo  duly  returned  before 
the  second  is  issued  out;  (and  rt  ourht  to 
be  four  days  in  the  office).  Andrew*  v.  Arper^ 
8  Mod.  22*7,  22a 

7.  The  first  scire  facias  against  bail  may 
bear  teste  the  same  d^  that  the  m.  sa.  is  re- 
turnable. Stewart  t.  Smitkj  (hail  of  Ranger,) 
2  Ld.  Raym.  1567.    2  Str.  866.  S.  C. 

8.  A  scire  facias  en  a  recognizance  cannot 
bear  teste  the  same  day  that  the  party  makes 
default.    Rex  v.  White,  Stra.  1220. 

9.  In  C.  P.,  there  is  but  one  scire  &cias 
against  bail,  but  there  are  two  in  K.  B^  and 
the  first  must  be  returned  nihil  before  the 
second  issues,  dtc  Andrews  t.  Harfor^  8 
Mod.  227. 
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IOl  a  tcire  fiMOas  againit  an  administra- 
trator  was  tested  24th  Oct^  and  returnable 
JUstOct^  and  an  aitos  sc/a.  tested  3l8t  Oct, 
and  returnable  7th  Nov.*  it  was  objected^  that 
these  writs  were  irregular,  because  there 
were  not  fifteen  days  exclusive  between  the 
S4th  October  and  the  7th  Not^  but  adjudged 
well,  there  being  eight  days  exclusive  between 
the  teste  and  return  of  each  writ  Goodtein 
T.  Beakbean,  Garth.  468. 

11.  The  filazer  makes  out  the  first  scire  fa- 
cias,  the  prothonotary  the  second.  FolUU  v. 
2Wi^2B&rnes,75,  76. 

12.  In  scire  ftcias  upon  a  reoogniianoe, 
there  must  be  two  ntAt/s  returned:  so,  to 
have  a  charter  or  pardon  of  outlawry  allowed ; 
but  upon  judgment  against  defendant  him- 
self!  one  ntAusuffices,  though  there  must  be 
two  against  his  executor.  Barret  v.  CUsydon^ 
2  Dr.  168.  pi.  17. 

13.  When  the  scire  fiicias  is  against  bail, 
upon  a  writ  of  error,  the  judgment  beinr 
affirmed  in  the  King's  Bench,  the  recogni- 
anoe  most  be  removed  by  aeerttorart.  Barf 
iaU  V.  Drew,  4  Mod.  104. 

(c)  When  U  2te#. 

1.  Debt  lies  not  a^inst  bail  on  a  recogni- 
anoe  for  not  rendermg  the  body  at  the  day 
of  appearance,  but  only  a  scire  facias.  1 
Keb.  97.  pL  87. 

2.  Scire  facias  does  not  lie  against  them 
until  a  perfect  judgment  is  had  against 
the  principaL     ThatMer  v.  Damport,  2  Leon. 

3.  Scire  facias  against  bail  to  the  action 
cannot  be  had  until  a  ea,  m.  against  the  prin- 
cipal be  issued,  and  non  est  tneen<ti«  returned. 
SSaund.  71  c.  Sparkee  v.  Colt,  Lutw.  1273. 
1  Lev.  225.    Palm.  567.    2  Leon.  30. 

4  Bail  are  not  chargeable  by  any  custom 
without  a  scire  facias.  Devered  ▼.  RateUffi, 
SLBon.30.  87.     Palm.  567. 

5.  So  a  custom  to  sue  a  fieri  fiicias  against 
him,  or  a^inst  him  and  principal  together, 
is  void  without  a  eapiai,  and  scire  facias 
■gainst  the  principal.  Beach  v.  Thorny  3 
Nod.  209.  pL  11.  Plate  v.  RUharde^  Palm. 
567.    2Leon.  30.  87. 

6.  But  if  there  be  a  cafia$  upon  the  return, 
though  it  be  not  filed,  it  is  good.  Oee  v.  Fane, 
1  Lev.  225. 

(d)*  PaHieitothevniL 
[*1232]      1.  A  scire  facias  may  be  brought 

against  the  survivor  of  two  bail 
upon  a  reocgnizance ;  otherwise  upon  a  judg- 
ment, for  there  it  is  joint.  TVeewa's  case, 
Skin.  100. 

2.  Upon  a  recognizance,  it  ought  to  be 
brought  against  the  tenant  of  the  frank-tene- 
ment 2  And.  161. 

3.  A  scire  fiicias  against  the  terre-tenants 
of  a  oognixor  of  a  renognizance  in  Chancery 
ought  to  be  against  all  of  them.  Jeffereom  v. 
Morion^  2  Saund.  23^ 

4.  A  sdie  &cias  against  three  bailees  upon 
a  reoogniance  acknowledged  jointly,  is  not 


good;  otherwise  in  debt  upon  a  bond,  for 
there  the  defendants  ought  to  show  that  the 
parties  were  in  full  life  at,  tec,  BlaekweU  v. 
Athlon,  Aleyn,  21. 

5.  A  scire  facias  lies  against  the  executor 
of  bail,  as  well  as  against  the  bail  themselves. 
Anon.  2  Show  310. 

(e)  In  what  county  it  ehovid  he  brought. 

1.  The  first  scire  facias  upon  a  recogni- 
zance to  have  execution  ought  to  be  in  the 
county  where  it  was  acknowledged.  Eyreo 
V.  Taunton,  Cro.  Car.  313. 

2.  A  scire  fiicias  against  bail  in  B.  R.  must 
be  brought  in  Middlesex  only ;  aUter  in  C.  B. 
Moor  V.  Garret,  Salk.  564.  600. 

3.  On  a  recognizance  taken  in  Yorkshire, 
it  may  be  brought  either  there  or  in  Middle- 
sex.   Redman  v.  Idle,  Lutw.  [536.] 

4.  On  a  recognizance  taken  in  London  and 
recorded  at  Westminster,  the  scire  facias  may 
issue  either  in  London  or  Middlesex.  Coat 
V.  Green,  Ca.  Prac.  C.  P.  31. 

5.  A  scire  facias  directed  to  the  sheriff  of 
Middlesex  will  not  lie  on  a  recognizance 
taken  at  a  judge*s  chamber  in  London; 
though  if  it  be  enrolled  at  Westminster,  the 
party  has  election.  Pofaierv.  Byfield,  8  Mod. 
290. 

6.  So  where  the  caption  of  the  recogni- 
zanoe  is  in  another  county,  and  afterwards 
enrolled  in  Middlesex,  the  scire  facias  may 
be  in  either  county.  Folleti  v.  THU,  2  Barnes, 
74,  75. 168. 

7.  But  where  the  caption  is  in  Middlesex, 
the  scire  facias  must  be  there  also.  FoUetty, 
TVtU  and  Bowen,  2  Barnes,  74, 75.  lb.  168. 

(f )  In  what  courL 

1.  A  scire  &cias  lies  in  B.  R.  upon  a  re- 
cognizance removed  out  of  C.  B.  Drew  v. 
BaredeU,  Comb.  199. 

2.  A  scire  facias  in  B.  R.,  on  a  recogni- 
zance in  the  Common  Pleas,  was  held  good* 
as  being  rather  an  advantase  to  suitors ;  be- 
cause no  writ  of  error  lies  from  thence  upon 
such  scire  facias  but  in  parliament.  Drew  v. 
Banknde,  1  Show.  344,  345. 

3.  A  scire  fiMuas  does  not  lie  in  C.  B.  on 
the  transcript  of  a  recognizance  taken  in 
Chancery.    Anon,  2  D^ .  S17.  pL  1. 

4.  But  in  a  scire  facias  on  a  recognizance 
in  Chancery,  if  the  record  be  transmitted  into 
B.  R.  to  try  the  issue,  and  the  plaintiff  be  non- 
suited, be  may  well  bring  a  new  scire  fiicias 
in  B.  R.  on  the  record  there.  Jeffermm  v. 
Morton,  2  Saund.  27. 

5.  On  a  recognizance  in  B.  Rn  scire  facias 
lies  there  before  it  is  estreated  into  the  Ex- 
chequer.   HunVe  case.  Comb.  385. 

(g)  Service  if  it. 

1.  It  may  be  served  at  any  time  before  the 
rising  of  the  court  upon  the  return-day. 
Ohrian  v.  Fratier,  Stra.  644.  Blandy.  Perry^ 
Barnard,  K.  R  344. 

2.  A  scire  facias  against  bail  must  be  in  the 
sheriff's  hands  a  convenient  time ;  it  must  lie 
fi>ur  days  before  the  return,  as  well  when 
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§eire  fed  ii  returned  a«  fdhiL    Anon,  Salk. 
599.  note.  Wiaiamt  ▼.  Maton,  1  Str.  644. 
(h)  Relative  to  amendmenU. 
A  scire  facias  afrainst  bail  cannot  be 
amended.    Cary  ▼.  Jejferoon^  7  Mod.  461. 
Stra.  1165.  Cro.  £1.  855. 

[See  ante,  tit.  Amendment,  div.  (gg.)  Vol. 
I.  p.  64. 

(i)  Declaraium* 

1.  In  scire  facias  against  bail  in  &  R, 
the  year  and  term  of  the  recognizance  need 
not  be  shown.  Penirye  v.  THfpett,  2  Ld. 
Raym.  789. 

2.  If  the  scire  facias  set  forth  **  although 
plaintiff  recoTered  judgment,"  without  aver- 
ring he  did  recover,  it  is  suffi- 

f  •1233]  cient.*     MaUravert  v.  Adlam^  1 
Barnes,  310. 

3.  So,  though  recognizance  was  at  the 
suit  of  J  M,  and  the  judgment  was  J  M, 
junior,  held  good  on  demurrer.  1  Barnes, 
310. 

4.  Scire  facias  npon  a  recognizance  stat- 
ing that  they  or  either  of  them  acknowledg- 
ed to  owe  402.,  to  be  raised  of  the  goods,  £o, 
of  them  or  either  of  them,  is  good.  Fanthaw 
T.  Morriton^  6  Mod.  197. 

5.  It  is  not  necessary  to  set  forth  the 
awarding  of  a  eofiat  against  the  principal. 
Vincent  ▼.  Atieood,  10  Mod.  257. 

6.  A  scire  facias  on  a  recognizance  was 
9U0re,  4rc>  in  forma  pried,  reeognit  ($ecundum 
formam  reeuperationio  prod.) ;  these  words 
were  held  repugnant  and  Toid.  Jfaert  ▼. 
Huntington^  Lutw.  [13]. 

7.  In  a  scire  facias  against  one  of  two 
persons,  as  the  bail  of  one  defendant  in  a 

{'oint  action  against  two,  an  averment  that 
le  had  not  paid  is  sufficient    Crealey  v. 
Darling,  2  Show.  147. 

8.  A  scire  facias  on  a  reeogpnizance  of  bail, 
assigning  a  breach  that  the  defendant  did 
not  pay  nor  render  pimnut  mar,  mareteh, 
nostra,  held  sufficient  Ball  v.  ManueavtarB 
eflZtisseZ,  Balk.  609. 

(J)  Oyer, 

The  defendant  demanded  oyer  of  the  writs 
of  scire  facias  and  of  the  recognizances,  and 
the  recognizance  was  entered  in  htse  ver6a, 
whereby  it  appeared  that  they  were  bail  for 
O,  at  the  suit  of  the  plaintiff,  not  adminis- 
trator; but  the  judgment  was  for  him  as  ad- 
ministrator; yet  held  good.  Battery,  Peaek, 
Lutw.  [534, 535]. 

(k)  Pleat ;-- 
1.  What  are  good. 

1.  Aifi  Hel  record  of  the  recognizance  or  of 
the  judgment  against  the  principal  may  be 
pleaded.    2  Saund.  73  s. 

3.  So,  a  satisfaction  or  release  to  the  prin- 
cipal, but  not  a  parol  agreement.  8  Saund. 
72  $.  ib.  n.  [I], 

3.  Bail  to  the  action  may  plead  usurious 
contract    Anon,    12  Mod.  493. 

4.  Or  payment.  2  Saund.  72  $,  3  Kel. 
70.  pi.  13.;  349.  pi.  5.;  212.  pi.  la 


5.  No  M.  M.  ivoed.    Prac.  Ca.  K.  B.  51. 

2  Saund.  72  s. 

6.  Death  or  render  of  principal  before  the 
return  of  the  ea.  ta.  2  Saund.  72  «.  72 1. 
10  Mod.  269.    12  Mod.  601. 

7.  A  plea  of  caption  and  escape  of  the 
principal  must  show  out  of  what  court  the 
writ  issued.    Pryn  v.  Smith,  1  Mod.  19. 

8.  Bail  may  plead  they  are  not  the  same 
persons  bound,  but  others  of  the  same  name. 

3  Keb.  771.  pi.  10. 
2.  What  are  not 

1.  The  principal  and  bail  cannot  join  in  a 
plea  to  the  scire  facias.  Addioon  v.  Patter' 
•on,  8  Mod.  289, 290. 

2.  Plea  by  bail  that  plaintiff  had  arrested 
the  principal  in  execution  in  the  Stannary 
court,  wherebv  they  could  not  have  his  body, 
held  bad.    JMarsAnU  v.  Vincent,  Moore,  400. 

3.  Where  a  noa  est  incentuo  is  returned  to 
a  ea.  ta,  against  the  principal,  the  bail  can- 
not plead  a  render,  but  must  be  relieved  by 
rule  upon  motion.  WUmore  v.  Clerk,  1  Ld. 
Raym.  156. 

4.  Bail  cannot  plead  render  after  two  9ia> 
hilt,  or  second  scire  facias.  1  Keb.  450.  pi. 
39.  ^ 

5.  In  a  scire  facias  against  bail  upon  a 
writ  of  error,  if  the  bail  plead  that  the  prin- 
cipal rendered  himself  before  judgment,  it  is 
bad ;  for  the  bail  are  liable  not  only  to  ren- 
der the  body,  but  to  pay  the  debt  Pawlejf 
V.  Ludlow,  3  Mod.  87. 

6.  It  is  no  plea  to  discharge  the  bail,  to 
say  that  the  defendant  is  taken  in  execu- 
tion. Attret  V.  Pautfreyman,  T.  Jones,  74. 
8  Mod.  195. 

7.  Bankruptcy  of  the  principal  is  no  plea 
either  to  scire  facias  or  debt  2  Saund.  72  «. 

8.  Bail  cannot  plead  satisfaction  by  bank- 
rupt in  bar  against  assignee  in  scire  facias. 
2  Keb.  706.  pL  74. 

9.  Proceedings  were  stayed  by  injunctioo 
above  two  terms  afler  the  bail  were  put  in, 
and  beforiB  the  declaration  delivered;  but 
this  was  held  to  be  no  plea  to  a  scire  facias 
brought  against  them.  Dot  r,  Daitton^  3 
Mod.  274. 

10.  A  writ  of  error  pending.  Anon,  Conab. 
295.  *^ 

11.  Death  of  principal  before  the  issuing 
of  the  ea,9a,;  not  afler  the  return.  2  Saund. 
72«,t 

12.  Nor  before  the  return  of 
the  second*  scire  facias.    Anon,  [  *1334  ] 
12  Mod.  601, 602. 

13.  Bail  cannot  plead  death  generally, 
without  confining  it  to  some  time ;  so  it  is 
bad  to  say  ante  emanationem  hrevit,  Weddml 
V.  Jocar,  10  Mod.  267,  &c.  303,  dee. 

14.  The  defendant  pleaded  that  the  prin- 
cipal died  before  the  return  of  the  capiat  ad 
oatiifttdendum^  which  might  be  the  oHat  cs- 
piat;  it  should  be  before  the  return  alienjuM 
capiat.    Rex  v.  Sharp,  5  Mod.  167. 

15.  Plea  of  payment  by  the  principal  Ik»- 
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fore  the  retarn  of  the  eeoond  wire  facias 
held  ilU  for  the  recognizance  is  forfeited  be- 
fore suiog  oat  the  first.  Center  ▼.  Bail  of 
Ratolint,  12  Mod.  112.  H^more  v.  Clerk, 
1  Ld,  Raym.  157. 

16.  Bail  cannot  plead  leas  paid  in  satis- 
faction of  a  judgment  to  the  plaintiff  than 
the  sum  was.  Holmet  ▼.  Bail  of  Browne, 
3  Lev.  212. 

17.  Payment  according  to  the  recogni- 
unce  is  no  good  plea,  unless  pleaded  by  re- 
cord. 2  Jjcon.  213.  Ordway  and  ParroCt 
case,  Prac.  Ca.  K.  B.  194. 

18^  If  bail  render  their  principal  before  a 
jodge,  and  he  immediately  make  his  escape, 
the  court,  on  a  scire  facias  against  the  bail, 
will  order  the  bail-piece  to  be  filed,  to  pre- 
vent the  plea  of  tml  Hel  record.    Anon,  7 

Mod.  52. 

(I)  Replieation. 

1.  If  **  no  capiat  against  the  prisoner"  be 
pleaded,  a  replication  showing  a  capias  sued 
out  after  the  expiration  of  a  year  and  a  day 
from  the  giving  of  the  judgment,  is  good, 
although  no  Bcire  facias  appear.  Cholndey 
T.  AmJ,  6  Mod.  305. 

2.  That  a  capiat  issued,  without  alleging 
it  was  delivered  to  the  sheriff,  makes  a  good 
inue.    3  Keb.  668.  pi.  47. 

(m)  Judgment, 

1.  On  a  scire  facias  upon  a  recognizance 
in  Chancery,  if  there  be  demuirer  as  to  part, 
judgment  must  be  given  in  the  King's 
Bench  upon  the  whole  record.  Jejferton  v. 
Damon,  1  Mod.  29. 

2L  On  a  scire  facias  against  the  bail  jointly, 
a  several  judgment  may  be  entered  against 
each.    Clark  v.  Comieh,  8  Mod.  99. 

3.  Judgment  ^od  recuperet  debiittm  for 
wod  kabeat  in  execution,  held  ill  against 
bail    3  Keb.  60.  pi.  44. 

4.  Bail  cannot  be  amerced.  3  Keb.  60. 
pi.  44 

III.  RXLATXVS  TO  THB   SCiaS  FACIAS  AOAINST 
THK  PLXDGK8  IN  HEPLKYIN. 

1.  A  replevin  in  an  inferior  court  by 
plaint  being  removed  into  the  court  of 
King^s  Bendi,  the  plaintiff  was  nonsuited, 
a  scire  facias  lies  against  his  pledges.  Dot' 
rtRgton  T.  Edioin,  3  Mod.  68.  2  Show.  485. 
Comb.  1. 

2.  It  is  not  necessary  to  sue  a  scire  facias 
■gainst  the  pledgee  in  replevin,  in  order  to 
entitle  the  party  to  bring  an  action  on  the 
case  against  the  sheriff  for  taking  insufficient 
pledges.    Route  v.  Paiteroon,  7  Mod.  387. 

3.  A  scire  fiwias  against  the  pledges  in 
nplevin  is  in  the  nature  of  a  declaration, 
and  amendable.  Welder  v.  BucJder,  8  Mod. 
313,  314. 

IV.  To  REMOVE  AN  OPPICVa. 

1.  An  officer  of  record  cannot  be  removed 
even  by  the  king  for  a  forfeiture  without 
scire  facias.    Anon.    2  Dy.  198.  pi.  50. 

2.  Where  two  distinct  matters  of  record 
amount  to  an  office,  there  ought  to  be  a  scire 


facias  before  the  king  seizes,  unless  in  spe- 
cial cases.    ReyneVt  case,  9  Co.  95  a. 

3.  In  all  cases  where  a  common  person  is 
put  to  his  action,  an  office  found,  the  king  is 
put  to  his  scire  facias;  but  when  a  common 
person  may  enter  or  seize  an  office  without, 
a  scire  facias  shall  suffice  for  the  king.  Id. 
ibid. 

4.  P  having  the  office  of  marshal  of  the 
Marshalsea  for  life,  the  king  granted  it  in 
reversion  for  thirty-one  years  to  E  and  his 
assigns,  who  assigned  it  to  S;  P  died;  8 
made  R  his  deputy  at  will,  and  afterwards 
assigned  the  said  office  to  him  by  force  of  a 
commission  under  the  great  seal  and  returned 
into  Chancery;  it  was  found  that  R  had 
committed  divers  forfeitures  of  the  said  of- 
fice, by  suffering  yoluntary  escapes  of  pri- 
soners, &,c. ;  it  was  held  that  the  king  might 
seize  the  office  without  a  scire  facias,  and 
that  the  grant  for  years  of  the  office  was  void. 
Id.  ibid. 

5.  If  a  sheriff  suffer  ^oods  to  be  [  *1235  ] 
rescued,  a  scire  fiicias  lies  against 

him  after  he  is  out  of  office.  Clerk  y,  Withert, 
11  Mod.  35.  n. 

6.  If  a  scire  facias  be  brought  against  the 
master  of  the  crown-office,  to  inquire  whether 
he  ought  to  hold  his  office,  he  is,  on  issue 
joined  thereon,  entitled  to  a  trial  at  bar. 
Amm,  6  Mod.  123. 

V.  To  REFKAL  A  PATENT. 

1.  A  scire  facias  is  the  proper  remedy  to 
repeal  a  patent.     3  Lev.  220. 

2.  When  a  patent  is  prejudicial  to  the  sub- 
ject, a  scire  facias  is  held  to  be  writ  of  right. 
Vincent  v.  Atwood,  10  Mod.  260.  354. 

3.  Where  there  are  two  patents  of  the 
same  office,  the  last  patentee  msy  be  re- 
moved by  a  scire  facias  sued  out  by  the  first 
patentee.    Anon.  2  Dy.  198.  pi  50. 

4.  But  the  last  patentee  shall  not  have  a 
scire  facias  to  repeal  the  first  patent,  though 
he  seem  to  have  right.  Baatet  v.  C  of  71^- 
rif^kam,  3  Dy.  276.  pL  52. 

5.  Scire  facias  lies  by  the  first  patentee  to 
repeal  a  subsequent  patent  of  the  office  of 
parkership.  Hunt  v.  Coffin,  2  Dy.  197.  pi.  45. 

6.  So,  by  a  bailiff  of  inheritance  to  repeal 
a  patent  of  that  office.  Penwuren  v.  Tkomat, 

2  by.  19a  pi.  49. 

7.  It  lies  to  repeal  a  patent  of  auditorship 
forfeited  for  not  passing  his  accounts  accord- 
ins  to  act  of  parhament.    2  D.  197.  pi.  46. 

8.  To  repeal  the  patent  of  king's  remem- 
brancer in  the  BUchequer.  Rex  v.  Biage,  2 
Dy.  197.  pi.  47. 

9.  So,  of  Serjeant  at  arms  for  non-attend- 
ance.   Rex  V.  Eaton,  2  Dy.  198.  pi.  48. 

10.  A  scire  facias  may  be  sued  out  by  any 
person  who  is  injured  by  a  patent,  as  well  as 
by  the  king.    Brewtter  v.  Weld,  6  Mod.  230. 

11.  When  a  scire  facias  to  repeal  a  patent 
is  sued  by  the  king,  the  cause  of  forfeiture  is 
inserted;  contra,  at  the  suit  of  a  subject  ilnon. 

3  Dy.  198.  pi.  50. 
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12.  A  flcire  facias  to  repeal  a  ^rant  of  a 
market  is  not  abated  by  the  deimse  of  the 
crown.    Rex  v.  Eyre^  Stra.  43. 

VI.  On  rkversinq  a  common  rbcovkry. 

1.  Upon  a  wri^  of  error  to  reverse  a  com- 
mon recovery,  it  was  moved  that  a  scire  fa- 
cias be  granted  against  the  terre-tenants, 
and  adjudged  to  be  a  settled  rale  to  grant  a 
scire  facias  in  such  case.  Earl  of  Pembroke's 
case.  Skin.  273.    Carth.  111. 

2.  A  scire  facias  ought  to  go  to  all  the 
terre-tenants  before  a  common  recovery  is  re- 
versed ;  but  the  granting  of  this  writ  is  mere- 
ly discretionarvi  and  not  of  right.  Kingston 
V.  Herbert,  2  Show.  505.    Carth.  111.  S.  P. 

VII.    To  OBTAIN  aXSTITUTlON. 

1.  After  a  fine  or  recovery  reversed  be- 
tween the  parties  to  the  record,  the  party 
that  reversed  cannot  enter  till  a  scire  fiicias 
be  sued  against  the  terre-tenant,  or  two  nihiU 
returned.    Cro.  Eliz.  472. 

2.  On  restitution  awarded  on  reversal  of 
judgment,  a  scire  facias  should  go  against 
the  terre-tenants.  Dillon  v.  WaUot^  12  Mod. 
407. 

3.  On  a  scire  facias  to  have  restitution  to 
lands  extended  by  an  elegit^  et  quod  the  de- 
fendant recuperet  residuum  debiti  et  damn, 
not  levied,  it  would  be  sufficient  for  the  plain- 
liiT  to  say  that  he  was  ready  to  pay  the  said 
residue,  without  tendering  it  in  court  Semb. 
2Saund.  72. 

4.  If  A  obtain  judgment  against  B,  and  sue 
out  a  scire  facias,  on  which  the  sheriff  takes 
the  goods  of  B  in  execution,  the  debt  is  dis- 
charged  by  such  seizure ;  and  if  A  die  af^r 
such  seizure,  and  the  sheriff  be  removed  be- 
fore the  sale,  the  succeeding  sheriff  may 
compel  his  predecessor  to  sell  them,  and 
therefore  B  cannot  sue  out  a  scire  facias 
against  him,  to  have  restitution  of  the  goods, 
for  the  death  of  A  does  not  abate  the  execu- 
tion.    Ciark  v.  WUkers,  6  Mod.  290. 

5.  A  man  acknowledges  a  statute,  and  af- 
terwards grants  a  rent ;  the  statute  is  satis- 
fied ;  the  grantee  of  the  rent  may  distrain 
without  smng  a  scire  facias.  March,  124.  pi. 
203 ;  159.  pi.  230 ;  207.  pL  247. 

6.  If  a  term  be"  taken  upon  an  elegit  for 

1002.  delivered  to  the  party,  a  scire 
[  *1236  ]  faci&B*  does  not  lie  to  have  resti- 
tution upon  a  surmise  that  the 
plaintiff  has  levied  the  lOOZ.  out  of  the  profits. 
Comyn  v.  Bradlyn^  Mo.  873. 

VIII.    To  HAVE  KXXCCTION  ; 

(a)  In  what  actions  it  lies. 

1.  At  common  law,  a  scire  facias  would 
not  lie  upon  a  judgment  in  a  personal  action. 
Adams  v.  Terre-terumtt  of  Savage^  3  Salk.  321. 

2.  A  scire  facias  lies  upon  a  judgment  af- 
ter a  year  and  a  day,  by  virtue  of  the  statute 
Westminster  the  second.  DighUm  v.  Gran- 
«2, 4  Mod.  248. 

3.  If  a  man  has  an  annuity  by  deed  or  pre- 
scription,  and  brings  his  writ  of  annuity,  and 
has  judgment,  so  long  as  this  judgment  re- 


mains in  force  he  never  shall  have  a  writ  of 
annuity,  but  a  scire  facias  on  that  judgmmt. 
HiggefCs  case,  6  Co.  43  b. 

4.  The  statute  extends  to  ejectments.  3 
Saund.  72  6. 

5.  Scire  facias  lies  to  have  execution  where 
the  party  taken  in  execution  by  capias  es> 
capes  and  rescues  himself.  Semb,  Rotinton 
V.  Cleagton,  Cra  Car.  240.  255. 

6.  Scire  facias  does  not  lie  upon  the  tenor 
of  a  record,  but  an  original  writ  of  debt  only. 
Anon,  3  Dy.  369.  pi.  52. 

7.  Fine  come  ceo  levied  by  a  man  and  his 
wife  for  three,  who  grant  and  render  back  an 
estate  tail  to  the  wife,  remainder  to  them- 
selves in  tail  upon  the  death  of  the  wife  with- 
out issue ;  a  scire  facias  lies  to  execute  the 
remainder  in  tail  Wikes  v.  BukoekCt  1  Dy* 
69.  pi.  32. 

8.  It  lies  not  to  recover  costs  and  damages 
in  dower  after  the  demandant*s  death  be&re 
judgment.     Mordant  v.  TKoroU,  3  Lev.  275. 

9.  A  scire  fiicias  will  not  lie  for  costs  with- 
out showing  that  the  judgment  was  affirmed 
in  the  Exchequer  Cbaml^r.  Anon.  8  Mod. 
73. 

10.  Where,  afler  judgment  in  ejectment, 
the  term  expires,  the  tenant  cannot  bring  a 
scire  facias  quare  executionem  habere  non  de- 
bet  of  the  land,  but  he  may  have  a  scire  fiicias 
for  damages  and  costs.    Skin.  161. 

(b)  Mature  of  the  proceedings 

1.  It  is  not  an  original  but  a  judicial  writ, 
and  depends  upon  the  first  judgment.  Obrian 
V. /2am,  3  Mod.  187.    Com.  187. 

2.  As  it  is  founded  upon  the  judgment,  it 
ought  to  pursue  it  BodmjfU  y.  C&td^  Com. 
187. 

3.  A  scire  facias  against  a  plaintiff  in  error 
is  only  to  compel  an  assignment  of  error. 
Anon.  7  Mod.  49. 

4.  It  is  no  more  than  a  writ  of  execution. 
Anon.  Com.  32. 

(c)  WTien  necessary, 

1.  Scire  &cias  to  execute  judgment  in  a 
personal  action  arises  from  two  things ;  laches 
of  time,  and  change  of  the  parties  to  the  re- 
cord. Law  V  TadthiU  and  RawUns^  Carter, 
124.  Anon.  11  Mod.  2.  Rex  ▼.  Ford,  2  Ld. 
Raym.  76a 

2.  A  scire  &cia8  must  issue  to  the  terre- 
tenants  before  a  common  recovery  shall  be 
reversed  by  writ  of  error.  Kinggian  t.  Hrr- 
bert,  3  Mod.  119. 

3.  The  rule  that  a  judgment  above  a  year 
old  must  be  revived  by  scire  &cia8,  be&re 
execution  can^be  taken  out  on  it,  explained^ 
Booth  V.  Booth,  6  Mod.  288.  n. 

4.  Formerly  notice  seems  to  have  been  sn^ 
ficient    Mumpersons  v.  Cfates,  2  Ro.  42. 

5.  Execution  cannot  be  had  afiar  a  year 
without  a  scire  facias,  though  the  plaintiff 
has  been  delayed  by  an  injunction.  Sjfmfsmk 
V.  Gray,  Stra.  301.     1  Barnes,  132. 

6.  In  ejectment,  a  scire  fiicias  is  as  necea- 
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liry  ts  in  a  real  action.    Holt,  3^.    Salk. 
600. 

7.  An  habere  faeUupotsesHonem  cannot  be 
raod  oot  a  year  and  a  day  after  mdgfment  in 
ejectment,  nor  execution  bad  of  tne  damages, 
withoat  a  scire  facias  to  revive  the  jadg'raent. 
WUken  V.  Harrie,  2  Ld.  Raym.  807.  3  Salk. 
319.  7  Mod.  50.  S.  C.  Barunek  v.  Fenwood, 
Comb.  250.    Sed  vide  1  Sid.  351.,  contra. 

8k  Thoagh  execution  was  stayed  upon 
tenns.    &C.  7  Mod.  65. 

9.  The  scire  ftcias  must  issoe  agfainst  the 
defendants  and  terre-tenants.  WUhen  v.  HoT' 
rit,  3  Salk.  319. 

10.  If  a  writ  of  inquiry  be  not 
I  *1237  ]  executed*  within  a  year,  there 
must  be  a  scire  fiicias.    Hoto  ▼. 
Admi,  12  Mod.  500. 

11.  A  scire  facias  is  necessary  in  eUgii.  2 
Saond.  72  e.  n.  [s.] 

12.  If  plaintiff  in  error  lies  still,  the  de- 
fendant mast  sue  a  eeire  facias  quare  execUf 
Haman  non,  8w.    Lynch  v.  Coot,  Holt,  278. 

13.  Execution  cannot  be  had  on  a  judg- 
ment obtained  against  testator,  without  a 
scire  facias,  though  within  a  year.  2  Saund. 
6. 

14  Judgment  is  acknowledged  to  two 
men,  one  dies,  the  other  cannot  take  oot 
eiegit  without  a  scire  facias,  though  it  be 
within  the  year.  Lanoy,  TaothiUandRaw^ 
i»ns«CaneT,l23. 

15.  If  two  recover  a  debt,  and  one  die, 
execotion  shall  not  issue  without  a  scire  fa- 
des; but  otherwise  upon  a  writ  of  error. 
bamU  case.  Mo.  367.  Law  v.  ToothiU  and 
BawUm,  Carter,  194. 

16.  Scire  facias  ought  to  be  to  the  terre- 
tenant  on  writ  of  error  of  a  fine;  but  this  is 
^  course  and  caution  of  the  court,  and  not 
of  necessity.    T\ilfy  v.  Marwood^  Comb.  318. 

(d)  Wken  not  neeeesary, 

1.  In  the  case  of  the  king,  there  needs  no 
Kire  facias  after  the  year.  BaU  v.  Manu- 
cefUrt^  Salk.  602. 

2.  If  the  defendant  be  taken  by  eoptae 
^^agatumj  and  if  judgment  be  aMrmed  in 
error,  a  anrioM  or  other  execution  lies  with- 
out scire  facias,  although  in  another  court. 
Liigkion  ▼.  Oamons,  Cro.  Eliz.  706.  651. 

3.  If  judgment  be  given  in  C.  B.,  and  re- 
moved by  writ  of  error,  and  judgment  affirm, 
ed  within  the  year,  and  a  capias  or  Ji,  fa.  be 
awarded,  the  plaintiff  may  have  execution 
without  a  scire  facias.  LayUm  v.  Oamoii,5 
Co.  88  a.    Prac.  Ca.  K.  B.  195. 

4.  If  judgment  be  signed  under  an  agree- 
ment to  stav  execution  for  a  year,  execution 
may  after  the  year  be  taken  out  without  a 
ecire  facias ;  but  not  if  the  stay  be  only  for 
three  months,  and  the  execution  afterwards 
hindered  by  injunction.  Boolh  v.  BooUi^  6 
Mod.  288.  Sed  quere^  see  Winter  v.  Light' 
hmdy  and  Mtchd  v.  Cox^  6  Mod.  288.  n. 

5.  If  two  statutes  are  acknowledged,  and 
execattoo  is  sued  out  on  the  last,  and  exe- 


cuted by  Hherate^  which  is  not  returned,  if 
the  first  conusee  sues  execution,  and  the 
sheriff  executes  it,  it  is  good  without  a  scire 
facias.    Fulwood't  case,  4  Co.  64  b. 

6.  Execution  awarded  on  a  scire  facias  in- 
C.  B.,  defendant,  (being  in  the  Fleet  for  an- 
other cause,  and  brought  into  the  bench  by 
habeas  corpus^  on  examination  proving  to 
be  the  same  person,  may  be  re-committed  in 
execution  on  the  judgment  without  scire 
facias,  though  more  than  a  year  has  inter* 
vened.    2  Dy.  214.  pi.  47. 

7.  A  scire  facias  is  unnecessary  for  sta- 
tute-merchants and  staple.    2  Saund.  71  b. 

8.  Execution  by  elegit  may  be  taken  out 
on  an  old  judgment  without  suing  out  a 
scire  facias.  CooJire  v.  Batthuret,  2  Show. 
235.    Prac  Ca.  K.  B.  204.  S.  C. 

9.  There  may  be  an  habere  facias  posses 
rionem  in  ejectment  after  a  year,  without  a 
scire  facias.    Okey  v.  Vtrcan^  1  Sid.  351. 

10.  If  execution  be  taken  out  within  the 
year,  and  the  writ  be  not  returned,  it  may 
be  continued  by  entry  vice  comet  non  misU 
breve^  without  scire  facias.  Arwn,  12  Mod* 
377. 

11.  If  the  process  be  continued,  though 
for  twenty  years  after  judgment,  plaintiff  can 
have  a  capias  without  a  scire  facias;  so,  if 
error  be  brought  and  judgment  affirmed. 
BeOoes  v.  Handford,  2  Leon.  77,  78.  87.  3 
Leon.  259. 

12.  If  the  plaintiff  takes  out  execution 
within  a  year  and  a  day  after  judgment  ob- 
tained, although  he  does  not  prosecute  it  for 
two  or  three  years,  yet  when  he  pleases  he 
may  proceed  upon  it,  and  shall  not  bo  put  to 
a  scire  facias.  Sir  fV,  Walleyes  case,  4  Leon. 
44.    3  Leon.  259.  S,  C. 

13.  An  execution  sued  out  before  the  tes- 
tator's death  may  be  executed  after,  without 
a  scire' facias.    Anon.  8  Mod.  225. 

14.  If  a  man  acknowledge  a  statute,  and 
upon  process  the  conusor  is  returned  mwtu^ 
us,  yet  one  may  extend  without  a  scire  fa- 
cias, though  it  be  within  the  year.  Law  v. 
ToothiU  and  Ratcliru,  Carter,  114. 123. 

15.  Judgment  in  ejectment  against  two, 
then  one  of  them  dies;  the  plain- 
tiff may*  take  out   execution  [  *1238  ] 
against  the  survivor.    Anon.  3 

Salk.  319. 

16.  Error  by  two,  and  one  dies  pending 
the  writ;  execution  may  be  without  scire 
facias.    Pennoire  v.  Brace^  8  Mod.  108. 

17.  A  recognizance  is  acknowledged  to 
two ;  upon  this  a  scire  facias  issues  out,  and 
judgment  thereupon  ;  an  elegit  goes  out  in 
both  their  names,  and  so  by  several  continu- 
ances till  one  of  the  conusees  die ;  an  aHat 
elegit  may  be  taken  out  without  a  scire  fa- 
cias by  the  surviving  conusee.  Law  v.  Too' 
thill.  Carter,  193. 

(e)  C^ntequenee  ff  isstting  execution  without 
a  scire  facias. 
1.  If  execution  be  sued  out  after  the  year 
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withoat  scire  facias,  it  is  not  void,  but  void- 
able by  error.  Patrick  v.  Jokiuon,  3  Lev. 
403.    2  Saund.  6  a. 

2.  Or  it  may  be  set  aside.  RustelVt  case, 
Prac.  Ca.  K.  B.  101.  4  Leon.  24.  MUchell 
T.  Cuey  Prac.  Ca.  K.  B.  126. 

(f)   In  what  county  U  should  be  brought. 

1.  A  scire  facias  on  a  judgment  to  faave 
execution  mast  be  brought  in  the  county  of 
the  original  action.  2  Saond.  72  p.  Hob.  4. 
196, 197. 

2.  Execution  was  set  aside,  the  scire  fa- 
cias to  revive  having  issued  into  a  wrong 
county.  Pickering  v.  T%ompton^  2  Barnes, 
167. 

3.  A  scire  facias  by  an  administrator 
against  an  executor,  on  a  judgment  recoy- 
ered  by  the  intestate  against  the  testator  in 
Middlesex  is  good,  alUiough  it  allege  that 
the  administration  was  granted  in  the  dio- 
cese of  York.    Atkinson  v.  Newton^  2  Show. 

43a 

4.  A  scire  facias  for  costs  must  always  so 
into  that  county  where  execution  on  the 
original  judgment  should  be  made;  but  debt 
on  such  judgment,  or  on  a  recognizance, 
may  be  laid  in  any  county.    8  Mod.  73. 

(g)  In  what  courts, 

1.  It  cannot  be  in  any  court  but  in  that 
wherein  it  is  given,  although  it  be  removed 
into  Chancery  by  certiorari  and  sent  by  mit- 
timus into  the  King^s  Bench.  Anon.  Cro. 
Car.  34. 

2.  Where  the  record  of  the  judgment  is 
not  B.  R.,  the  scire  facias  out  of  C.  P.  is  re- 
gular. Eaton  V.  Southhy^  2  Barnes,  166.  347. 

3.  After  transcript  it  should  go  out  of  B. 
R.    Id.  ibid. 

(h)   Respecting  the  parties  to  the  writ; — 

1.  Plaintiffs. 

1.  The  plaintiff  in  a  guars  impedit  was 
outlawed  afler  recovery ;  the  king  can  have 
scire  facias  to  execute  the  judgment.  Be- 
verley,  v. ,  Mo.  241. 

2.  If  judgment  be  obtained  by  husband 
and  wife,  the  husband,  on  the  death  of  his 
wife,  may  take  out  execution  without  scire 
facias.    Milet's  case,  1  Mod.  179. 

3.  A  scire  facias  was  brought  by  baron 
and  feme  upon  a  judgment  recovered  by  the 
ferae  while  sole,  and  after  execution  award- 
ed the  husband  dies,  a  right  is  attached  in 
the  wife.    .^non.  Com.  31. 

4.  Scire  facias  lies  to  have  execution  of  a 
judgment  in  debt  by  the  husband.  Deamond 
V.  Long,  Cro.  Car.  208.  227. 

5.  A  scire  facias  lies  for  the  surviving 
husband  where  a  debt  was  attached  in  him 
by  a  judgment  had  on  a  scire  facias  in  the 
wife^s  life.  Woody er  v.  Oresman,  Comb. 
465. 

6.  Judgment  for  4000t;  1000Z.  was  re- 
ceived by  testator ;  scire  facias  by  execu- 1 


tor  lies  for  the  residue.     AUen  t    Fori, 
Prac.  Ca.  K.  B.  194 

7.  Scire  facias  can  be  brooghi  on  a  judg- 
ment in  ejectment,  either  by  the  admiaistim' 
tor  of  the  lessee  or  the  lessor  himself.  Coie 
V.  Terrt-^ewmtt  of  Skinner^  1  Sid.  317. 

8.  If  a  plaintiff  sue  an  executor,  and  die 
intestate  after  interlocutory  judgment,  and 
before  the  execution  of  the  writ  of  inquiry, 
the  administrator  may  have  a  scire  faciat  ad 
audiendum  Judicium,  i^mith  ▼.  ^brmon,  6 
Mod.  142. 

9.  Administrator  de  bonis  mm  eannot  have 
scire  facias.    Awm.  Prac  Ca.  K.  R  200. 

10.  If  an  executor  recovers  and  dies  intes- 
tate, his  administrator  may  not  sue  eze<ni« 
tion  by  scire  facias  for  want  of  privi^. 
Slingsby  v.  Lambert^  Cro.  Jac  394.  26  H. 
8.7. 

11.  If  after  judgment  affirmed  on  a  writ 
of  error,  the  plaintiff  become  bankrupt,  and 
the  judgment  be  assigned,  and  then  the 
plaintiff  levies  execution,  the* 

court  will  retain  the  money  in  [   *1238  ] 
order  to  afford  the  assignees  an 
opportunity  of  proving  their  title  to  it  in  m 
scire  facias.    Monk  v.  iMbrrts,  1  Mod.  93. 

12.  Judgment  against  the  defendant,  and 
on  a  te9tatum  scirt  facias  against  the  tarre- 
tenants,  there  was  a  judgment  against  them; 
then  the  defendant  became  a  bankrupt,  and 
the  commissioners  assigned  the  principal 
judgment  to  one  P,  which  was  entered  by 
leave  of  the  court  to  entitle  him  to  the  bene- 
fit of  the  judgment  upon  the  scire  facias, 
without  bringing  a  new  scire  facias.  Pbtmi' 
mer  v.  Lea,  5  Mod.  88L 

2.  Defendants. 

1.  Judgment  against  a  feme  sole,  who 
afterwards  marries,  a  scire  facias  issnes 
against  the  husband  and  wife,  and  she  diee; 
a  new  scire  facias  well  lies  against  the  has- 
band  after  her  death.  Obryan  v.  Ram.  Comb. 
103. 

2.  A  scire  facias  was  granted  against  th« 
administrator,  upon  the  recovery  against  aa 
executor,  (who  died  intestate)  of  a  debt  of 
the  testator.  Snaps  v.  NorgatCy  Cro.  Car. 
167. 

3.  On  judgment  against  an  administrator 
durante  minori  atate^  a  scire  facias  lies 
against  the  executor,  &a  when  of  ag«. 
Sparks  v.  Cr^U^  1  Ld.  Raym.  265. 

4.  Scirs  facias  ad  audiendum  errores  may 
be  against  an  administrator  without  naming 
him.    1  Ro.  23. 

$.  Scire  facias  upon  a  judgment  lies 
against  an  administrator  of  an  adminis- 
trator, but  not  by  an  administrator  of  an 
administrator.    1  Sid.  122. 

6.  Scire  facias  sgainst  an  executor  on  a 
judgment  in  ejectment  is  not  good.  Doylry 
V.  WaJUier,  Carth.  9. 

7.  A  scire  facias  against  executors  shall 
not  be  awarded  to  have  execution  merely, 
de  boms  propriis  ttpon  a  surmise,  dtc.  unli 
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it  be  upon  the  retnni  of  the  iheriff  of  »  de- 
Mflsvit.    df  Ut0ort4  ▼.  Pee/,  Cro.  Elii.  530. 

8.  AMets  foand  to  a  certain  value;  if 
afterwardi  new  aaseta  come  to  the  executor, 
the  plaintiff  cannot  have  a  icire  facias,  bat 
a  new  action.    Mo.  346. 

9.  Where  a  acire  facias  issned  against  B, 
after  the  seixare  of  all  the  partnership  goods 
upon  a  judgment  and  execation  against  A, 
•nd  the  sheriff  returned  nuUa  bona^  it  was 
bolden  a  false  return.  King  ▼.  Jfafinsiig, 
Con.  619. 

10.  Upon  a  recognizance  acknowledged 
by  several,  if  one  dies,  the  creditor  must 
bring  a  scire  facias  against  his  heir  and 
terre-tenants,  and  also  against  the  snnrivors. 
2SaQnd.51.  n.  (4). 

11.  If  one  of  two  against  whom  judgment 
b  recovered  die,  the  plaintiff  can  have  a,Jieri 
fanaa  againt  the  survivor  alone.  2  Saund. 
51.  n.  (4).  72  h. 

11  But  he  may  have  a  scire  facias  against 
the  heir  and  terre-tenants  of  the  deceased, 
and  also  against  the  survivor ;  and  on  the 
jodnMnt  in  the  scire  facias  he  may  have 
a  jUn  faeioM  against  the  survivor  only,  or 
■n  tk^  against  both.  2  Saund.  51  a.  72 
i  0.    Panim  v.  Hoi/,  Garth.  105. 

13.  If  scire  faeia^  upon  the  statute  issues 
tgainat  the  issue  in  tail,  and  the  sheriff 
returns  a  scire  Aicias,  if  the  issue  does  not 
come  in  and  plead  at  the  day,  he  will  be 
charged  io  execation,  and  cannot  avoid  it. 
D9jf  V.  Qilf9rd^  1  Sid.  54.  Atwiod  v.  Beach, 
8  Mod.  113. 

14.  Scire  facias  on  a  jodgmeyt  in  eject- 
meot  may  be  brought  against  those  who  are 
atrangen  to  the  judgment.  Corhett  v.  Ma- 
mm,  Lutw.  (530,  531.1 

15.  It  lies  against  him  who  enters  after 
the  judgment,  though  not  party  to  the 
■dion.    Cool;  V.  Cool,  3  Lev.  lOO. 

16.  A  scire  facias  on  a  judgment  in  eject- 
Bwnt  may  be  general  against  all  the  ter- 
fo-tenantai,  or  particular,  and  name  them. 
Adnu  V.  Stnagt,  Salk.  60a 

17.  Scire  facias  lies  against  an  heir  on  the 
JQdgment  or  recognizance  of  his  ancestor. 
3  Saaod.  6  «•  el  se^.  72  m,  n. 

18.  The  heir  is  chargeable,  not  as  heir, 
hat  as  tenant  of  the  lands.    2  Saund.  70. 

Q)  Rdalive  to  the  form  tif  ike  ecire/aeiai* 

1.  The  scire  facias  ought  always  to  pursue 
the  first  action.  JTtng  v.  Bagg,  Cro.  Jac. 
331.  Law  V.  ToothiU  and  JZaioitns,  Carter, 
180.    1  Com.  187. 

2.  A  scire  faciaa  qmre  exeeutianem  kabet 
lecitea  the  first  judgment,  but  prays  no  new 

thing,  only  to  have*  execution 
[  ^1340  ]    upon  that  judgment.    Ohrian  v. 
Ram.  3  Mod.  187. 

3.  When  on  a  eaptos  and  eepi  eorpue  re- 
turned  against  one,  another  dies,  and  he  in 
execation  escapes,  the  scire  facias  ought  to 
Mggest  the  escape,  and  ought  to  be  de  tertU 
a  KacHMfrtM  of  the  deceased,  and  de  tenih 
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fenemefi/it,  6eiiit,  ef  eaialHo  of  the  survivon* 
j9non.  12  Mod.  254. 

4.  Upon  a  judgment  in  an  inferior  court, 
it  must  appear  in  the  scire  facias  how  the 
judgment  came  into  B.  R.,  either  by  certiorari 
or  writ  of  error.  OuiUan  v.  Hardeslv,  3 
Salk.  320. 

5.  In  a  scire  facias  to  revive  a  judgment, 
the  term  of  the  recovery  need  not  be  inserted. 
1  Barnes,  309. 

6.  In  a  scire  facias  on  a  judgment  re- 
covjered  by  the  executor,  the  death  of  the 
testator  need  not  be  shown.  Morfooi  v.  Chir 
vers,  Stra.  631. 

7.  If  a  scire  facias  to  revive  a  judgment 
against  an  executor  mention  first  a  day  of 
appearance,  coram  nohit  vbicunquOf  and 
afterwards  give  day  to  the  party  to  appear 
^  at  the  day  aforesaid  at  Westminster,*'  it  is 
erroneous,  and  cannot  be  amended.  Anon. 
6  Mod.  86. 

8.  Scire  facias,  without  mention  of  the 
capias  awarded,  is  good.  L^fft  v.  KtUtridgo, 
Cro.  Jac.  97. 

9.  A  scire  facias  on  a  judgment  upon  a 
verdict  after  the  defendant's  death,  by  17 
Car.  2.  c  8.  must  be  general.  CoUbeck  v. 
Peck^  2  Ld.  Raym.  1280. 

10.  Scire  facias  against  the  party  to  the 
judgment  may  be  in  hoc  ziar/e,  against  the 
bail  must  be  in  ea  parte.  Lug  v.  Goodmn,  1 
Ld.  Raym.  393. 

11.  A  fine  come  ceo  is  levied  to  J.  S.,  who 
grants  back  to  the  conusor  for  life,  with  the 
reversion  to  himself  in  tail,  dus.;  the  issue 
brings  scire  facias  for  the  tenements,  which 
after  the  death, &c.  ought  to  remain  to  him; 
held  bad.    jinon.  1  Dv.  69.  pi.  34. 

12.  A  scire  facias  for  the  execution  of  a 
fine  sur  grant  and  render  by  him  in  remain- 
der after  an  estate  for  life  or  in  tail,  must 
say  that  the  tenant  for  life  or  tenant  in  tail 
is  dead  without  issue.  Bodmyn  y.  Child, 
Com.  188. 

QyWhen  there  ehould  be  several  write. 

1.  Upon  a  judgment  in  the  King's  Bench, 
there  ought  to  be  two  scire  faciases,  one 
against  the  principal,  the  other  against  the 
bail;  but  one  only  suffices  in  the  Commcai 
Pleas,  and  two  nt/it2«  returned  amount  to  a 
scire  feci.    March,  3.  pi.  4 

2.  If  a  scire  facias  upon  a  judgment  against 
the  father  be  sued  against  the  heir  and  terre- 
tenants,  without  suing  one  against  the  heir 
first,  it  is  good.  Sir  Ckrittopker  HrydovCn 
case,  Cro.  Eliz.  896. 

3.  If  two  scire  faciases  are  issued  into 
two  several  counties,  although  death  be 
alleged  in  the  one,  it  shall  not  prejudice  the 
other.    Aangdi  v.  Cooper,  Cro.  Car.  518. 

4.  Fifteen  days  between  the  teste  and 
return  of  two  scire  faciases  inclusive,  are 
sufficient.    Ooodmn  v.  Bearhank,  Com.  53. 
(k)  Of  the  nanmom  and  rettum  by  the  %her\ff, 

1.  On  a  scire  facias  against  terre-tenants, 
one  of  them  ought  &ot  to  answer  till  the 
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othera  are  warned.  BerUJbrd  ▼.  Cek,  Comb. 
S82,283. 

3.  Though  if  he  does  aniwer,  he  may  have 
an  audUa  querela,  viz,;  not  to  avoid  the  ex- 
tent, but  to  have  contribution.  S.  C  Comb. 
S83,363. 

3.  if  it  be  returned  that  the  heir  has  no 
lands,  the  terre-tenants  may  be  summoned 
without  him.    2  Saund.  6.  c. 

4.  And  he  may  be  summoned  withoat  the 
terre-tenants,    i  Saund.  72  n. 

5.  In  a  scire  facias  against  terre-tenants, 
&c.,  one  may  be  summoned  by  a  rent  liable 
to  a  judgment.    Blake  v.  GUI,  Comb.  185. 

6.  But  the  summons  ought  to  be  npon  the 
land.    Id.  ibid. 

7.  A  return  of  scire  fbci  against  terre- 
tenants  ought  to  be  of  all  terre-tenants  in 
baUiva  $ua,    Salk  598. 

8.  If  to  a  scire  facias  J.  S.  be  returned 
terre-tenant  omntMis  terranan  et  tenementO' 
turn,  without  showing  of  what  in  certain,  it 
is  no  error.    Hob.  90.  I 

(1)  Oyer. 
Defendant  pleaded  in  bar  to  a  scire  facias 
ezecntion  by  a  eafriaM  ad  eati^aeiendum ;  oyer 
of  the  ea»  aa.  was  refused.     Maindard  v. 
Harvey,  W.  Koly.  67. 

[•1241]         (m)*  Pfait,'— 

1.  What  are  good. 

1.  The  heir  may  pray  his  age,  and  the  pa- 
rol will  demur.    2  Saund.  7. 

2.  In  scire  facias  upon  a  reooffnizanoe,  jotnt- 
tenancv  will  abate  tlie  writ    Ma  524. 

3.  To  a  scire  facias  against  a  terre-tenant, 
it  is  a  good  plea  that  a  stranger  not  summon- 
ed has  parcel  of  the  land.    Mo.  429. 

4.  Where  one  terre-tenant  is  returned 
summoned,  he  may  plead  that  there  are  other 
tenants,  though  in  another  county;  but  he 
must  not  plead  this  b^  way  of  abatement,  but 
demand  judgment,  st  ipte  ad  breve  prod,  in 
forma  prmd,  relonC  renondere  eompeUi  debeat, 
Prynne  v.  Stoughier,  2  Vent.  104, 105. 

5.  Where  the  scire  facias  against  the  terre- 
tenants  is  general  without  naming  them,  it 
is  not  false  for  them  to  plead  in  abatement 
that  there  are  other  terre-tenants  not  named. 
Adam  v.  Savage,  3  Salk.  321.    6  Mod.  199. 

^  6.  And  the  defendant  shall  not  answer  over 
till  the  others  are  summoned,  though  the  writ 
shall  not  be  abated.  Adama  v.  Savage,  6  Mod. 
199. 

7.  In  a  scire  facias  on  a  recognizance  to 

Eerfbrm  covenants  to  permit  the  plaintiff  to 
ave  common  in  D,  and  not  to  alter  the  course 
of  the  fields,  plea,  that  defendant  has  permit- 
ted, Slc,  and  has  not  altered  the  course,  is 
good.    3  Dy.  279.  pi.  6. 

8.  A  release  of  all  executions  is  a  good  plea 
to  a  scire  fiicias.    2  Saund.  6  a. 

9.  In  scire  facias  for  execution,  it  is  a  good 
bar  that  the  plaintiff  had  assigned  the  da- 
mans to  the  king,  although  the  king  had  not 
levied  them.    Mo.  468. 

10.  So  a  scire  fiieias  is  barred  by  the  she- 


riff's seizare  of  defendant's  ^nods  under  a 
Jieri  facioM,  although  the  sheriff  has  not  sa- 
tisfied the  plaintiff,  or  returned  the  writ.    8 
Saund.  46  c.    Mo.  46a 

11.  If  judgment  in  debt  on  bond  be  oibtain* 
ed  against  an  administrator,  and  a  scire  fiu 
cias  be  brought  against  his  administrator  4b 
bonis  non,  on  a  sug^tion  of  a  devmatamt  by 
the  intestate  administrator,  the  defendant 
may  plead  fUne  administrami,  by  payment 
of  the  simple  contract  debts  of  his  intestate; 
for  the  wasting  is  the  charge,  and  that  is  of 
no  higher  nature.  BritUm  v.  Buekworik^  9 
Show.  485. 

12.  To  a  scire  &cias  against  an  ezecator 
on  a  judgment  in  debt  against  the  testator,  it 
is  a  good  bar  that  he  died  a  prisoner  in  execo- 
tion.   WOAoNuv.  C«tteru,Cro.Jacl36.143. 

13.  After  judgment  in  annuity  fiir  exercie* 
ing  a  stewardship,  a  scire  fiKsias  is  brooght 
for  further  arrears ;  it  is  a  good  plea,  £at 
pending  the  writ  plaintiff  refbeed  to  bcAd  a 
oowt.    wffMm.  3  Dy.  377.  pL  3& 

14  Defendant  pleading  to  a  scire  ftcias 
that  the  parties  to  the  fine  had  nothing,  mnat 
add  neither  in  possession  nor  in  use,  oonfbnn. 
ably  to  the  statute.  Lord  Sande$*9  case*  3 
Vy.  215.  pi  53. 

2.  What  are  bad. 

1.  The  heir  cannot  plead  that  there  are 
terre-tenants.    2  Saund.  9  a.  n.  (10). 

2.  On  a  scire  facias  to  have  execution  of  a 
judgment  by  nihil  dieii  against  the  heir,  di&e., 
he  is  too  late  to  plead  rieru  per  deoeenL  Het^ 
ninghanCB  case,  3  Dy.  344.  pL  1. 

3.  The  plaintiff  cannot  plead  a  sham  plea 
to  a  scire  facias  ^tiare  exeeutionem  non  on  a 
writ  of  error.  Footer  v.  Burdetty  11  Mod.  S74. 

4.  To  a  scire  fitcias  upon  a  jadgment,  de- 
fendant cannot  plead  the  statute  of  osory. 
1  Sid.  182. 

5.  In  scire  &clas  fbr  the  execution  of  a 
fine,  joint-tenancy  is  no  plea;  otherwise  npon 
a  recognisance.    Mo.  571. 

6.  Entry  of  the  plaintiff  between  ver£ct 
and  judgment,  whereby  he  became  seised, 
&C.,  18  no  plea  to  a  scire  facias  for  execation 
and  damages  recovered  in  assise ;  bnt,  if  he 
had  pleaded  that  the  plaintiff  is  still  seised, 
qtuere.    2  py.  227.  pi.  42. 

7.  Nothing  can  be  pleaded  which  might 
have  been  pleaded  to  the  original  action.  1 
Saund.  219  c.  2  Scnnd.  72 1.  Buoh,  assignee 
of  Jones,  V.  Oower,  C  T.  Hardw.  333. 

8.  An  executor  cannot  plead  judgments  to 
the  scire  ftcias  which  he  might  have  pleaded 
in  the  action.    EarU  v.  Htnton,  Stra.  732. 

9.  If  a  plaintiff  sue  an  executor,  and  die 
intestate  aflor  interlocutory  judgment,  and 
before  the  return  of  the  writ  of* 

inquiry,  and  hik  administrator  [  *1242  ] 
sues  a  scire  facias  on  the  judg- 
ment, the  defendant  cannot  plead  a  judgment 
recovered  in  debt  on  bond,  and  that  he  has 
no  aooett  ultra  ;  for  the  statute  8  &  9  W.  3. 
c  11.  does  not  audiorize  a  penonal  represent- 


SCOTLAND. 


1842 


«life  to  maloB  any  other  deftnoe  than  hit  tes- 
tator or  intestate  might  hav«  made  to  the 
writ  of  inoairy,  and  he  would  not  in  this 
case  hare  pleaded  such  a  plea  on  such  a  writ 
Smith  r.  Harmer,  6  Mod.  142. 

10.  To  a  scire  facias  against  an  adminis- 
tratrix to  hare  execution,  she  pleads  nuUa 
6oM  qtutfueruni  inte$iaii  tempore  mortit  sius, 
Sfc^  nee  kalfuit  dAe  impetrationit  brevia,  lue 
unqiuun  putsa  f  no  good  plea;  for  one  judg- 
ment cannot  be  answered  without  another, 
ind  perhaps  she  has  paid  debts  upon  special- 
ties or  statntae.  Ordwejf  v.  Oodfny,  Cro.  Eliz. 
575. 

11.  To  a  scire  fiu»as  brought  hj  an  execu- 
tor  on  a  judgment  obtained  by  his  testator, 
the  defendant  cannot  plead  that  a  ea,  aa.  is- 
mad  against  him,  upon  which  he  was  taken, 
and  io  the  custody  of  the  warden  of  the  Fleet^ 
and  that  he  paid  his  condemnation  money  to 
tbe  warden.  Comatan  ▼.  Irdand^  1  Mod.  194, 
135. 

12.  Aon  temure  cannot  be  pleaded  by  a  de- 
Andant  to  a  scire  ftcias  upon  a  judgment  in 
a  personal  actioa.    3  Ld.  Raym.  1256. 

13.  On  a  seire  facias  against  heir  and  terre- 
tanaoii,  if  the  sheriff  return  the  defendant 
**  terre-tenant,**  he  cannot  plead  **ii0n  /eimre,** 
and  trayerae  the  return*  WhUrong'V.Blaney, 
9Moiia 

K  I^  on  a  scire  fiicias  against  terre-ten- 
ants, the  sheriff  return  among  others  John 
and  Sarah  his  wife  as  tenants,  a  plea  in  abate- 
meot  that  T.  G.  is  tenant,  is  bad,  for  it  is 
pfeading  »  non  tenure"  by  implication.  Adami 
T.  Snage^  6  Mod.  226. 

15.  General  nan  tenure  is  not  pleadable  to 
■eire  Otdaa.  but  special  non  tenure  is.  3  Lev. 
220. 

16.  Terxe-tenuits  for  several  parts  cannot 
join  in  a  (Jea  which  goes  to  one  part  only, 
&r  a  defendant  can  only  plead  as  to  the  lands 
that  he  is  returned  tenant  of.    Adanu  v.  So- 

r<,  6  Mod.  226.    Salk.  601.    2  Ld.  Raym. 


(n)  Judgment  amd  eueeutum, 

1.  Upon  scire  ftcias  brought  against  the 
iir,  on  judgment  against  the  ancestor,  if  the 

heir  plead  a  fidse  plea,  judgment  shall  be  not 
against  his  lands  by  descent  only,  but  against 
all  the  other  lands.  W.  Ja  87,  88.  Sed  vide 
Bmmdlin  v.  MtlI6aii&,  Carth.^^93,  cwitra. 

2.  To  a  scire  facias  against  terre-tenants, 
to  have  execution  of  holds,  a  plea  in  abate- 
■isat  that  there  was  another  terre-tenant  of 
part  of  the  lauds,  is  not  peremptory.  CoUop 
▼.  Bmudofi^  3  Show.  43. 

3.  A  judgment  in  scire  fkcias  against  bail, 
that  the  plamtiff  **  do  recover  his  damages 
sustained  by  occasion  of  the  delay  of  execu- 
tion,** is  erroneous ;  for  by  8  At  9  W.  3.  c.  11. 
s.  3.,  the  court  cannot  award  damages,  but 
only  costs  of  suit  Fan^ume  v.  Marritim^  6 
Mod.  157. 

4.  In  eeire  faciae  quote  eueeuHe  non^  the 
plaintiff  in  error  may  assign  eftofy  whioh  if 


he  do,  the  judgment  is  only  that  execution  be 
awarded.    Anon.  12  Mod.  231. 

5.  But  judgment  in  scire  faciae  quod  haheat 
executionimt  does  not  alter  or  enlarge  the  first 
judgment    Brandlin  v.  Millbank^  Garth.  93. 

6.  Error  upon  a  judgment  in  C.  B.  in  scire 
facias,  where  a  feme  sole  recovered  in  C.  B. 
and  took  husband ;  and  afterwards,  they  join- 
ed in  a  scire  facias  to  have  execution,  and  had 
judgment  in  the  scire  fhcias;  the  wifb  died, 
and  the  husband  sued  execution  without  tak- 
ing out  letters  of  administration,  and  held  that 
the  judgment  in  scire  fiu^ias  attached  a  joint 
interest  in  baron  and  feme ;  and  if  the  hus- 
band died,  it  would  survive  to  the  wife,  e/ 
contra,     Woodyear  v.  Chreehan^  Skin.  682. 

7.  llie  execution  against  the  heir  must  be 
an  elegit^  and  only  hau  the  lands  descended 
can  be  taken.    2  Saund.  7. 

8.  A  scire  facias  was  sealed  and  delivered 
after  the  party's  death,  and  held  execution 
thereon  good,  and  that  the  statute  of  29  Gar. 
2.  e.  3.  is  only  to  be  understood  of  the  ^ood« 
of  a  purchaser  purchased  before  the  dehvery 
of  the  writ.    Dr.  Jfeedkam'e  case,  12  Mod.  5. 

9.  In  scire  facias  on  a  judg- 
ment  in  annuity*  for  arrears,  f  *1243  ] 
plaintiff  shall  have  execution  for 

those  incurred  pending  the  writ    ilnen.  3 
Dy.  377.  pL  28. 

SCIRE  FIERI  INQUIRY. 

1.  Notice  must  be  given  of  issuing  and  ex- 
ecuting a  scire  fieri  mquiry.  Sted  v.  Lo/e- 
irorrf,  8  Mod.  366. 

2.  The  scire  fieri  inquiry  may  still  be  re- 
sorted to,  but  an  action  of  debt  suggesting 
a  devaatavit  is  usually  substituted  for  it.  1 
Saund.  219  a.  Berwick  ▼.  Andrew^  S  Ld. 
Raym.  974 

[See  onte^  tit  DBvasTAm,  div.  III.  Vol.  t. 
P  491.]  ^ 

SCOLD. 

1.  A  common  scold  may  be  indicted,  but 
the  indictment  must  expressly  charge  the 
defendant  with  being  a  common  scold,  for 
this  offence  cannot  be  described  by  any  other 
words,  as  common  slanderer,  &c  Rex  v. 
Foxly,  6  Mod.  11.    2  Saund.  308  a.  n.  [a.] 

2.  CommuaM  rixa  instead  of  rixatrix^  is 
error.    Rex  v.  Foxly,  6  Mod.  239. 

3.  To  a  writ  of  error  on  a  judgment  for 
being  a  common  scold,  the  defendant  mus^ 
assign  error  in  person.  Bex  v.  Fo^djft  6  Mod* 
178. 

4.  The  punishment  for  a  common  scold  is 
ducking.    6  Mod.  11. 

SCOTLAND. 

1.  The  validity  of  a  marriage  in  Scotland 
may  be  tried  by  a  jury  on  an  issue  of  ne 
unmies  gccetyte,  Sfe.    9  Saaad.  44  c 

5.  ASeolchpoernntttbaaiiiMiiaafafl. 
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It  entitled  to  privilege  fVom  arrest  with  any 
Knjflisb  peer,  and  to  an  action  ofseanddlum 
maf(naium.  Falkland  v.  Phippi^  Com.  439, 
440. 

3.  Absence  in  Scotland  is  no  bar  to  the 
eUtute  of  limiUtion.    2  Saund.  121.  n.  [c] 

SEAL. 

1.  One  piece  of  wax  may  be  the  seal  of 
several  persons.    Rex  v.  Harris^  7  Mod.  55. 

2.  The  seal  being  broken  off  a  deed,  will 
not  prevent  its  being  given  in  evidence.  1 
Mod.  11. 

3.  If  several  persons  be  bound  jointly  and 
severally  in  a  bond,  and  each  of  them  deli- 
ver the  same  as  his  act  and  deed,  and  the 
seal  of  one  of  them  be  taken  before  issue 
joined,  the  other  obligors  cannot  be  sued  on 
this  instrument  although  their  seals  remain, 
Ibr  the  bond  is  void  as  to  all.  Seaion  v.  Hetir 
§ott^  2  Show.  28.  See  also  March,  125.  pi. 
905.    2  Lev.  220.    Cro.  El.  120. 

4.  But  whether  the  seal  was  debruised  be- 
fore  or  afler  issue  joined,  is  a  fact  for  the 

^consideration  of  the  jury.    J^iehoU  v.  Hay- 
wood, 1  Dy.  5a    2  Show.  29.  notts. 

5.  But  where  the  bond  is  several,  the  tak- 
ing off  the  seal  of  one  does  not  affect  the  lia. 
bility  of  the  others.  ColHiu  v.  Pro—tr^  1  B. 
&  A.  682. 

6.  A  declaration  on  an  arbitration  bond 
is  good,  although  it  do  not  appear  that  the 
award  was  under  the  seal  of  the  arbitrators. 
EHUon  V.  Comynt^  7  Mod.  36 1 . 

7.  A  mandamus  lies  to  a  corporation  to 
allix  its  seal.  Rtx  v.  Wt7/t«,  7  Mod.  261. 
Rtx  V.  BUmd^  lb.  355.  and  Rtx  v.  CtanJbfidgt 
CAaiic€UorJb.356.n. 

SEAMAN. 

PaOCIBDINOS  AGAIMST  HIM. 

A  seaman  will  be  discharged  on  common 
appearance  if  in  the  king^s  service.  Shid- 
im//  v.  Bur/on,  2  Barnes,  71. 

[Retpttting  uameiCt  wag€$t  •u  pottt  tit 
Waobb.] 

SECRETARY  OF  STATE. 

If  a  person  surrenders  on  proclamation  to 

the  secretary  of  state  on  a  charge  of  misde- 
meanor, the  secretarv  may  bind 

[  *]344  ]  him  to  appear  in  the  court  of 
KingV  Bienchfbut  cannot  oblige 

him  to  find  sureties  for  his  good  behaviour. 

Bex  T.  TVitcAm,  6  Mod.  165. 

SEISIN. 

L  Or  SBBm  OlNBaALLY,  p.  1244. 
II.  How    TO   BB    Ar.l.KOtD  IN    PLBAMMO,  p. 

1844. 


1.  QP  SBIBIN  QBHSBALLT. 

1.  The  profits  of  all  and  every  part  of  the 
land  are  tha  eaplMt  of  the  land,  and  prove 


the  sttsin  of  the  whole  land.    A*ertik  r.  €W 
Vaugh.  255. 

2.  If  tenant  holds  hy  homage,  fealty,  es- 
cuage,  and  suit  of  court  twice  a  year,  the 
seisin  of  the  fealty  is  a  seisin  of  all  the  ser- 
vices.   BevWa  case,  4  Co.  8  a. 

3.  Seisin  of  part  of  any  service  is  aetoal 
seisin  of  the  whole.  Id.  ibid.  1  And.  57, 
58. 

4.  The  jury  finding  a  seisin  of  one  copar- 
cener, is  a  sufficient  finding  for  both.  Crs. 
Car.  521. 

5.  Seisin  of  a  superior  service  is  a  seisin 
of  all  inferior  services ;  seisin  of  escuage  is 
a  seisin  of  homage  and  fealty,  dtc ;  seisin 
of  homage  is  a  seisin  of  fealty ;  seisin  of  rent 
is  a  seisin  of  the  fealty  where  the  seignoxy 
is  by  fealty  and  rent ;  so  the  doing  homage 
is  a  seisin  of  all  services,  as  well  inferior  as 
superior.    BtviVt  case,  4  Co.  8  a. 

6.  Seisin  of  a  rent,  suit,  frc,  which  is  an- 
nual, is  sufficient  seisin  of  escuage,  homage, 
fealty,  heriot-service,  &c.,  and  such  casual 
services  as  may  not  happen  for  forty  years ; 
but  seisin  of  one  annual  service  is  no  seisin 
of  another  annual  service.    Id.  ibid. 

7.  The  termor  may  take  seisin  for  the  be- 
nefit of  him  who  has  the  freehold.  BretH- 
man*9  case,  6  Co.  57  b. 

8.  Seisin  by  the  hands  of  a  disseisor  shall 
bind  him  who  has  right,  but  encroachment 
of  rent  by  him  shall  not  S.  C.  6  Co.  57  b. 
58  a. 

9.  A  man  grants  his  seignory  upon  con- 
dition, and  auerwards  enters  upon  breach 
thereof;  seisin  of  the  service  sbefore  is  suffi- 
cient for  an  assize  where  he  distrains;  swvs, 
in  case  of  a  gifl  of  land  on  condition.  Be- 
oiTs  case,  4  Co.  8  a. 

10.  In  an  entry  fbr  disseisin  or  other  ac- 
tion, where  esplees  are  to  be  alleged,  the 
profits  of  a  mine  will  not  serve.  Jfuik  v. 
Coe,  Vaugh.  254. 

11.  If  a  messnalty  become  rent-seek  by 
surplusage,  the  ancient  seisin  is  sufficient ; 
«ecitf,  as  to  a  rent  become  seek  by  the  act  of 
the  party  himself,  as  in  case  of  a  grrant  of  a 
seignory  or  of  a  reversion,  saving  the  rent 
BeviPt  case,  4  Co.  8  a. 

12.  Seisin  of  a  manor  is  seisin  of  the  nZ- 
lein$  regardant  without  actual  possesnon 
of  them.  Mo.  90. 

13.  Payment  of  parcel  of  the  rent  befors 
the  day  is  good  to  give  sei^  of  the  rent, 
though  no  discharge  of  the  rent.  BemPi 
case,  4  Co.  8  a. 

14.  Judgment  for  return  irreplevisable  is 
a  sufficient  seisin  of  the  rent ;  ao  of  a  reoo- 
very  of  damages  in  an  avowry  for  aoit  U. 
ibid. 

15.  The  payment  of  the  rent  by  the  te- 
nant for  years  is  no  seisin  to  bind  the  terre- 
tenant  after  the  years  dettrmined.  BraA- 
man'i  case,  6  Co.  57.  a. 

16.  Seiain  of  lands  imports  tho 
of  thorn.    BM^yn  T,  OUU,  Cont  197. 
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17.  Seinn  of  fees  tse  faffieient  seiiin  of 
ui  office  to  mainUin  an  asnze ;  fo,  laying 
bis  bandf  on  the  maoo  of  office,  and  the 
•ther^  withholding'  it,  ii  a  eufficieot  seisin 
and  disseisin  to  maintain  the  assiie.  2  Lev. 
120. 

18.  Respeeting  the  difference  between  at- 
tornmeiit  and  seiaiiB,  see  Brtdiman^w  case,  6 
Co.  id  a. 

n.  How  TO  BK  kLLMOZD  IV  PLSADINO* 

1.  He  who  has  bat  a  reversion  expectant 
on  an  estate  for  years,  may  plead  that  he  is 
■eiied  indominieo  tuo  til  deftdo,  BatcMY.BaUtf 
Latw.  [28a  47a] 

2.  If  it  be  not  so  pleaded,  it  shall  be  in- 
tended frank-free.  Hill  T.  BoUon^  Latw. 
[474.  47a] 

3.  By  an  averment  of  seisin  is  anderstood 
lole  seisinf  and  a  traverse  may  bo  taken  ac- 
cordingly.   2  Saand.9e.n.  (14). 

4.  In  pleading  seisin  in  a  prior,  it  should 
not  be  said  pro  quod  the  prior  and  convent 
were  seised,  but  prior  only.    1  And.  26a 

5.*  If  seisin  be  pleaded  in  the 

[  *134A  ]  master  and  fellows  of  a  college, 

it  need  not  be  said  in  Jure  etUU'- 

gii   Pttbnarton  v.  Sietcard,  2  Dy.  103.  pi. 

6.  Dower  for  one  hundred  acres' in  L  and 
8,  ind  judgment  for  that  part  in  L  only;  the 
writ  of  ieisiii  must  be  special,  as  the  quan- 
tity there  is  uncertain.    1  Dy,  34.  pi.  23. 

7«  A  pls&  that  the  husband  w^  seised  in 
the  right  of  his  wife  is  ill.  Atkin  v.  MUner, 
Latw.  596.  679,  680. 

8*  In  an  avowrv  for  damage  feasant,  the 
defendant  said,  that  he  was  seised  of  the 
pkce  where,  &«.,  without  showing  how 
arnd;  held  ill.    Lutw.  [513.] 

9.  Seisin  vrithin  fifly  years  need  not  be 
■Heged  in  formedons.  JinorL  3  Dy.  315.  pi. 
iO.    lib.  27a  pi.  2. 

10.  Nor  ID  seire/aeiaB  upon  a  fine.  3  Dy. 
315.  pi.  101. 


SEQUESTRATION. 

1.  No  sequestration  ought  to  be  granted 
by  a  court  of  equity  until  all  the  processes 
of  contempt  are  run  out ;  and  the  sequester- 
ing of  things  collateral  is  illegaL  March,  81. 
pi.  130/^ 

2.  The  tithes  of  a  rectory  impropriate 
ttnnot  bo  sequestered  by  the  ordinary  to- 
wards the  repair  of  the  chanceL  2  Mod.  254. 
259. 


SERJEANT  AT  LAW. 

1.  On  a  seijeant  at  laW  being  called,  the 
rings  given  to  the  chief  judges  ought  to 
weigh  twenty  shillings  each.    1  Mod.  9. 

2.  The  king^s  Serjeant  made  commissioner 
of  the  great  seal  loses  his  place,  and  prece- 
tece  of  kiog^f  seijeant,  if  removed;  bat 


another  seijeant  made  judge  and  displaced, 
retains  his  degree  of  serjeant    3  Lev.  351. 

3.  A  serjeant  at  law  may  be  sued  by  ori- 
ginal in  any  of  the  courts  in  Westminster- 
hall,  for  his  right  to  practise  is  not  con- 
fined to  the  court  of  Common  Pleas.  Hamr 
hielm  V.  Scroac,  2  Mod.  294.  Deakim  v.  Sir 
W.  &roggs,  2  Lev.  129. 

4  A  serjeant  sued  with  another  loses  his 
privilege.    S.  C.  2  Lev.  129. 

5.  But  neither  Serjeants  at  law  nor  their 
servants  can  be  sued  in  the  Marshalsea  or 
other  inferior  court.  Seneanl  Headly*B  case, 
Cro.  Car.  84, 85.    2  Mod.  297. 

a  And  according  to  North,  (Chief  Justice,) 
a  serjeant  ought  to  be  sued  only  in  the  court 
of  Common  Ploas  by  bill,  for  he  is  bound  by 
oath  to  be  there.  HumbUUm  v.  SeroggB,  2 
Mod.  299. 


SERVANT. 

[See  «fi(e,  tit  MAsm  and  Sbivant,  Vol.  II. 

P.944J 


SERVICE. 

1.  Service  by  doing  suit  to  the  court  of 
the  manor  twice  a  year,  held  well.  TbmJkms 
V.  Crocker,  Balk.  604. 

2.  The  suit  to  such  court  shall  be  intended 
by  reservation  before  the  statute  quia  finpv 
tores.  Sec.    Id.  ibid. 

3.  Also,  one  that  is  remamlt  may  be  bound 
to  do  suit  real;  for  it  shall  be  intended  a  suit 
service  reserveid  on  creating  the  tenure.  8. 
C.  Salk.  604 

4.  Snit  to  the  court  of  the  manor  to  be 
held  twice  a  year,  may  be  claimed  in  an 
avowry  without  prescribing  in  the  court,  and 
it  shall  not  be  taken  to  be  the  oourt-baron. 
S.  C.  2  Ld.  Raym.  862. 

5.  Some  entire  services  by  alienation  of 
parcel  of  the  tenancy  shall  be  multiplied, 
and  some  entire  services  by  alienation  of 
parcel  shall  not  be  multiplied.  7W6ot's  case, 
8  Co.  105  b. 

6.  When  things  entire,  valuable,  or  of 
pleasure,  shall  be  rendered  by  the  tenant  to 
the  lord,  such  entire  services  shall  be  multi- 

flied  by  alienation  of  parcel  of  the  tenancy, 
d.  ibid. 

7.  When  the  tenant  is  to  esercise  a  per- 
sonal office,  the  services  shall  not  be  multi- 
plied by  alienation  of  parcel  of  the  tenancy. 
8.  C  8  Co.  106  a. 

8.  So,  also,  when  the  tenant  is  bound  to 
do  manual  labour  or  work  touching  houses, 
lands,  or  tenements.  Id.  ibid.  Sed  vide  ib. 
105  b. 

9.  There  is  no  difference  between  entire 
annual  services,  valuable,  or  of  pleasure,  and 
which  shall  be  multiplied,  and* 

sttdi  entire  services  not  annual.  [  ^1246  ] 
8.  C.  8.  Co.  106  a. 
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SESSIONS. 
I.  RxmcTiiia  thc  boloino  or  tbs 

SI0N8,  p.  1246. 
11.  Of  thkir  style,  p.  1346. 

III.    RCLATIVK   TO   TBI  CITIL   JUKI8MCTI0N 
OF  THE  IB8SI0NI  ; — 

(a)  In  what  easet  they  havt  juritdie- 
iion,  p.  1246. 

(b)  In  what  not,  p.  1246. 

IV.  Relative  to  the  criminal  jitiusdio* 

TtON  OF  THE  8S8SIONB  ; — 

(a)  O/whaioffeneettkeyointakeeog' 
nUanee,  p.  1247. 

(b)  Of  what  not,  p.  1347. 

y.   ReLATIVB  to  PROCfEBOINOS  AT  BORODOB 

BEssiom,  p.  1348. 
VI.  Distinotion  between  oenbral  and  ipb- 

ClAL  8EMI0N8,  p.  1248. 

VII.  Relative  to  an  adjournment  op  tbe 

■E8SI0NB,  p.  1248. 
VIII.  WbEN  AND  BOW  TBE  TRIAL  8B0ULD  BE, 

124a 

IX.  RE8PB0T1N0    AFPEALB    AT    SEBnONB,    p. 

1249. 
X.  Re8pectino  cases  sent  bt  them,  p. 
1349. 


I.  ReSPBOTINO  tbe  BOLDINO  of  tbe  SESSIONS. 

1.  The  sessions  may  be  held  by  custom  at 
Other  times  than  the  statate  appoints.  Anon. 
Comb.  420.  < 

3.  In  corporations,  they  rarely  hold  their 
sessions  qaarterly,  bat  as  they  have  occa- 
sion.   Anon,  Comb.  386. 

II.  Of  their  style. 

1.  If  any  thinff  be  done  at  sessions  in 
which  a  justice  of  the  peace  is  concerned, 
his  name  ought  not  to  be  in  tbe  caption,  ftc. 
Tbe  case  of  Foxham  TUhing^  Holt,  517.  3 
Salk.  607. 

3.  An  indictment  found  at  an  adjouned 
sessions,  must  show  in  tbe  caption  when  the 
sessions  began.    Rex  t.  Fioher^  Stra.  865. 

3.  Adgeneralem  oeotionem  paeie,  not  say- 
ing qwrterialem^  is  bad.    Carth.  222. 

ni.  Relative  to  the  civil  jurisdiction  of 

TBE  sessions; — 

(a)  In  what  eases  they  have  jurisdiction, 

1.  The  sessions  have  an  original  jurisdic- 
tion in  respect  of  discharging  an  apprentice. 
Arglis  V.  Heaseman^  C.  T.  Hardw.  101.  Con- 
tra,  Carth.  19^ 

2.  The  sessions,  on  articles  exhibited  pur- 
suant to  1  W.  &  M.  c.  21.  8.  6.,  may  inquire 
into  excessive  fines  taken  hj  a  clerk  of  the 
peace.    Rex  v,  Raines,  6  Mod.  193. 

3.  The  sessions  may  originally  charge 
parishes  to  contribute  to  the  maintenance  of 
the  poor  of  a  parish  in  another  hundred. 
Rex  V.  PercivaLt  Stra.  56. 

4.  They  could  not  before  3  Car.  1.  c.  4.  s. 
15.,  make  an  order  of  maintenance.  3  Show. 
133. 

5.  If  there  is  an  objection  as  to  the  pro- 
portion of  a  rate,  or  the  omission  of  particu. 


lar  persona,  the  8M8ioii8  cannot  amtid,  but 
must  quash  or  confirm  it;  seeus,  where  tha 
appellant  is  overcharged.    Salk.  483. 

6.  The  sessions  can  determine  whether  a 
marriage  be  by  a  clergyman  or  not.  Rex  v. 
Inhabitants  ef  Lufington,  Burr.  Sett.  Ca. 
No.  79. 

(b)  In  whatnot. 

1.  The  justices  at  session  cannot  makeaa 
order  on  the  overseers  to  pay  a  surgeon's 
bill  for  attending  a  pauper.  Rex  r.  SMwiUf 
11  Mod.  178. 

3.  They  cannot  order  an  administrator  to 
refund  any  part  of  the  fee  which  an  intes- 
tate has  received  with  his  apprentice.  Rex 
V.  Standiih^  11  Mod.  1 10.  n. 

3.  The  sessions  cannot  annex  parishes, 
but  may  order  one  parish  to  contribute  to 
the  poor  of  another.    Salk.  480, 481. 

4.  On  an  appeal  to  the  sessions,  if  the 
right  of  tithes  come  in  question,  the  court 
cannot  proceed  in  the  cause.  JZie«  v.  JFW- 
nets,  11  Mod.  330. 

6.*  The   sessions  cannot  set 
aside  assignment  of  an  appren-  [  *IZ47  ] 
tice  bound  out  by  justices.    Rex 
V.  Barnes,  1  Stra.  48. 

6.  Nor  make  an  original  order  of  removal. 
Rex  V.  Mdverton,  7  Mod.  10. 3  Show.  504. 

7.  If  the  sessions  quash  an  order  of  two 
justices  on  an  appeal,  and  the  same  sessioiiB 
supersede  their  order,  and  confirm  the  order 
of  the  two  justices,  it  is  wrong,  because  they 
had  executed  their  authority  before.  Bat' 
tersea  v.  Westham^  5  Mod.  396. 

8.  The  keeper  of  a  house  of  correction 
cannot  be  displaced  by  the  sessions  without 
cause.    Rex  v.  Apsley,  11  Mod.  165. 

9.  The  sessions  cannot  discharge  a  con- 
stable and  appoint  another,  except  on  the 
neglect  of  the  leet  Rex  ▼.  Lathmere^  11 
Mod.  380. 

10.  When  an  order  is  made  for  the  pay- 
ment of  servant's  wages,  they  cannot  commit 
a  man  for  not  performing  it,  but  ought  to 
indict  him  for  disobeying  their  order.  Rex 
V.Pope,  5  Mod.  419. 

11.  The  sessions  cannot  commit  a  man 
for  disobeying  an  order  of  filiation,  but  must 
proceed  on  his  recognizance.  Rex  ▼.  West^ 
11  Mod.  59. 

12.  They  cannot  make  an  order  to  pro- 
secute an  offender  out  of  the  county  stock. 
Reg,  V.  Sktvm,  Salk.  605.  2  Ld.  Raym.  871. 
S.  C.    See  also  Salk.  605.  n.  (a). 

IV.  Relative  to  tbe  criminal  lURisDicniNi 
of  tbe  sessions  ; — 

(a)  O/t^Uft  offences  tkey  can  take  eognixaaee. 

1.  An  indictment  may  be  found  atsesssoM 
for  perjury  and  barratry.  11  Mod.  67. ;  but 
see  this  subject  futher  discussed,  lb.  note. 

3.  They  have  jurisdiction  de  oonspiratianiU 
bvM,    8  Mod.  321. 

3.  An  indictment  for  a  trespass  before 
juBtioes  of  the  petoe  wu  quashed  Ibr  want 
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of  *^n»nKioddwena$ftiiamm^^k^  Bex 
T.  Curler,  Stra.  442. 

4  Jastices  of  the  peace  in  sewionB  can 
indict  and  fine  for  Itbeli.  IUj^  t.  Sumner^  1 
Sid.  270.    3Salk.  I9i.&P. 

5.  So,  for  speaking  contemptaoai  words 
of  mafistrates.  Btx  ▼.  Cranfield^  5  Mod. 
903. 

&  An  indictment  Uee  at  seeuoas  on  the  1 
Eaii.  c.  S,  and  13  &  14  Car.  2.  c.  4  for  usinff 
other  than  the  common  prayers.  JBex  ▼. 
Sparkea,  2  Show.  450. 

7.  The  seseions  may  punish  an  overseer 
hj  indictment  for  fraud  in  his  acoounts,  or 
for  not  aeoounting ;  but  they  cannot  order 
biffl  to  return  money,  dtc  Rex  v.  Cmn- 
■liii^,  Comb.  374    5Med.l70.  S.  C 

8.  Where  a  statute  gvliie  authority  to  two 
jittiess  of  peace  without  appeal,  it  may  be 
euented  at  the  ssssiodsl  Rex  ▼.  Oummtiigt, 
CoadK374 

(b)  Of  what  not. 

1.  The  sessions  have  not,  in  general,  cog- 
niivioe  ofpenai  statutes.  Rex  v.  Laughion^ 
OUb.  104 

S.  The  justices  have  only  jurisdiction  by 
their  oommission  over  offences  eonira  paeem, 
ud  therefore  cannot  try  a  new  offence  that 
ii  not  against  the  peace,  unless  specially 
empowered  so  to  do  by  the  statutes  which 
create  it    Rex  t.  Altop^  1  Show.  339. 

3.  One  cannot  be  indicted  at  the  sessions 
for  petty  treason.  Rexv,  Barney^  Comb.  405. 

4  Justices  at  session  cannot  try  an  indict- 
ment for  a  conspiracy  under  commissioh  for 
the  peace.    Rex  v.  SaUer,  2  Show.  45^ 

5.  The  sessions  of  the  peace  have  no  juris- 
diction to  indict  for  forgery  (by  the  common 
law),  or  upon  the  5  Elix.  Rex  v.  Edwarde^  8 
Mod.  331.     WiUou't  case,  Cro.  El.  601. 

&  They  have  no  jurisdiction  in  perjury  by 
the  common  law,  but  have  by  statute.  8 
]fod.3Sl.    StnLlOSa 

7.  Their  jurisdiction  does  not  extend  to 
may.  Rex  v.  Anttft,  3  Ld.  Raym.  1144 
Gilb.  103. 136. 

6b  An  iadiotment  does  not  lie  before  jus- 
Goes  of  the  peace  (for  shooting  in  a  gan), 
vpon  the  statute  of  2  &  3  Ed.  6^  for  want  of 
jvifldiction.  Rex  v.  AUopt  4  Mod.  51.  T. 
Raym.  37a    1  Show.  339. 

9.  The  quarter  sessions  have  no  anthprity 
by  35  Eiiz.  c  2.  to  proceed  against  Quakers 
for  not  going  to  church.    2  Show.  401. 

10.  They  cannot  suppress  an  ale-house 
licensed,  unless  for  disorder.    Salk.  470.    8 

Mod.  909. 

11.*  An  indictment  lies  not  at 
[  *I348  ]  the  sessions  for  exercising  the 
trade  of  a  weaver  or  cloth- work- 
er.   Rex  V.  Brigt,    Comb.  252. 

12.  They  cannot 'try  an  indictment  for 
seUio^  earthenware  in  a  corporation  by  an 
inhabitant  elsewhere,  at  a  fair  held  there, 
upon  statute  1  &  3  Fh.  &  M.  c  37.  Rex  v. 
Clough,  5  Mod.  149. 


1%  The  sesnons  cannot  make  an  order 
for  the  repairs  of  the  highway;  for  they 
have  no  jurisdiction  but  upon  presentment. 
Rex  V.  WeliB,  6  Mod.  307. 

14.  They  have  no  power  by  S3  H.  6.  c  5. 
with  respect  to  a  private  bridge  not  common 
on  a  highway,  unless  it  becomes  a  public 
nuisance.    Rex  v.  SamiHt,  6  Mod.  256. 

V.  RXLATIVX  TO  PaOCESDDrOS  AT  A  BOaOUOB 

SESSIONS. 

1.  An  indictment  may  be  at  a  borough 
sessions  on  5  Eliz.  fbr  exercising  a  trade,  not 
having  served  as  an  apprentice.  Rex  v. 
FrankHn,  1  Salk.  370.  2  Ld«  Raym.  1039.  6 
Mod.  220.  S.  C. 

2.  The  quarter  sessions  of  a  borough  have 
no  jurisdiction  in  an  appeal  from  an  order 
of  removal;  the  appeal  must  be  to  the  quar- 
ter sessions  of  the  county.  Rex  v.  Inha* 
fntanU  efDoneyland^  Burr.  Sett.  Ca.  No.  191. 

3.  An  indictment  of  forgery  of  a  will  upon 
5  Eliz.  is  not  good  before  the  mayor  and 
bailifi  of  H,  but  it  ought  to  be  bofore  the 
judges  of  oyer  and  terminer  and  gaol  deli- 
very only.    HvadU  case,  Cro.  Eliz.  697. 

4  An  indictment  can  only  be  found  by 
jurats  of  the  county*  although  it  be  in  a 
corporation  whoee  liberty  extends  into  two 
counties.    Cro.  Car.  379. 

5.  An  indictment  before  justices  of  the 
peace  irUra  hvarrum^  and  not  said  pro  inirgo^ 
isiU.    &w  V.  P<igc,  1  Lev.  304 

VI.  DiBTiiicrrioN  bktwben  general  and  an- 

dAL  SESSIONS. 

i.  Surveyors  of  highways  are  to  account 
at  special  sessions,  and  not  at  general  ses- 
sions.   Ueg.  V.  Brandling,  Fort.  254. 

2.  When  a  statute  gives  power  to  justices 
at  their  quarter  sessions,  they  have  no  power 
at  their  other  general  sessions.  Taylor*9 
case.  Palm.  44. 

3.  The  5  &  6  Ed.  6.  enacting  that  the 
quarter  sessions  of  Anglesea  shall  be  holden 
at  Beaumaris  only,  and  not  elsewhere,  an 
indictment  taken  at  a  sessions  holden  else- 
where is  void.    2  Dy.  135.  pi.  14.    Jenk.  5. 

4*  Where  a  statute  appoints  an  indict- 
ment to  he  ad  generalem  quarterialem  s««sto. 
n€m,  an  indictment  ad  generalem  eeesionem 
is  ill.    Rex  v.  Tumoek,  12  Mod.  117. 

5.  An  indictment  on  23  Eliz.  c  1.  s.  9.  at 
a  general  sessions,  shall,  if  after  Michaelmas, 
be  intended  a  general  quarter  sessions.  Rex 
V.  SpUier,  2  Show.  206. 

VII.  Relative  to  an  adjournment  of  the    ' 

SESSIONS. 

1.  General  and  quarter  sessions  may  ad- 
journ matter  for  farther  debate  to  another 
sessions.    King^e  Langley  v.  Si.  Albans,  12 

Mod.  260. 

2.  An  appeal  may  be  adjourned  from  one 
quarter  sessions  to  another.    Salk.  447.  605. 

3.  If  the  session  is  once  dropped  and  not 
adjourned,  it  cannot  be  resumed.    Rex  v. 
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fnhahUantiqf  Wtii  Thrringlon^  Borr.  Sett 
Ca.  No.  105. 393.    Str.  1263. 

4  The  Msuoni  cannot  be  entered  ae  sit- 
ting three  days  together,  bat  it  niaet  be  by 
adjoamment.    Salfc.  494. 

5.  On  adjourning  theeeaiiona,  eontinoanee 
may  be  from  one  day  certain  to  another,  but 
notlVom  one  ■ossioni  to  another.  J.  Kely.  90. 

6.  All  adjoornmenta  of  the  sessions  are 
in  the  pretor  tense,  and  so  of  indictments. 
T.  Raym.  115, 116. 

7.  Upon  an  adjoamment  of  the  sessions, 
it  must  appear  when  the  original  sessions 
were  holden.  Rex  ▼.  Inhabitants  of  Hemp* 
lonttoZ/,  Burr.  Sett  Ca.  No.  26.  32. 

VIII.  Whin  and  how  tbb  trial  should  me, 

1.  The  quarter  sessions  may  try  the  same 
sesnon  that  issue  is  joined,  if  there  be  fifteen 
days  for  return  of  the  ventre.  Rex  v.  Jonei, 
Comb.  235. 

2.  There  may  be  a  trial  at  the  same  ses- 
sions, if  there  be  an  adjournment,  so  as  there 

be   fifteen   days  between  the* 
[  *1340  ]  teste  and  the  return.    Anm.  12 
Mod.  50. 

3.  Neither  the  general  nor  quarter  ses- 
sions can  by  consent  of  parties  refer  a  thing, 
and  oblige  the  parties  to  stand  by  their  order, 
as  justices  of  nisi  prku  may.  Holford  ▼. 
Lawrence^  12  Mod.  87. 

4.  A  bill  of  eiceptions  will  not  tie  at  ses- 
sions.   2  Show.  288. 

IX.  Rkspecting  appeals  at  skssions. 

Reasonable  notice  should  be  ffiven  of  ap- 
peals to  be  determined  by  justices  at  sessions. 
Foley,  P.  L.  244. 

[Ae  ante^  tit  ApPEAL,div.  II.  Vol  I.  p.  77.] 

X.  RUPEOTINO  CASKS  SKNT  BT  THBM. 

1.  The  sessions  must  state  the  fact  itself; 
not  evidence  of  the  fact.  Rex  ▼.  InhabitanU 
tfMdrtlev^  Burr.  Sett  Ca.  No.  3a 

2.  And  where  their  expression  is  not  ab- 
solutdy  clear  and  explicit,  they  shall  be  in- 
tended to  have  done  right  Rex  ▼.  InhM- 
tanU  cfMayJiM,  Burr.  Sett  Ca.  No.  144. 

3.  They  are  not  obliged  to  state  a  case 
specially.  Rexy,  InhabUanteofOtdton^'Bwn, 
Sett  Ca.  No.  19. 

4.  A  mandamue  does  not  lie  to  the  ses- 
sions, commanding  the  justice  to  state  a 
special  case.    PeaV*  case,  6  Mod.  229. 

SET  OFF. 

1.  By  8  G.  2.  c.  24.,  when  there  are  mu- 
tual debts  between  a  plaintiff  and  defendant, 
one  debt  may  be  set  against  the  other,  and 
either  pleaded  in  bar  or  given  in  evidence. 
1  Mod.  215.  notU. 

2.  A  debt  due  to  the  defendant  as  surviv- 
ing partner  may  be  set  off  against  a  demand 
on  hiip  in  his  own  right    Willes,  106.  note. 

3.  So,  a  debt  due  from  the  plaintiff  (as 
surviving  partner)  to  the  defendant,  may  be 
set  off  against  a  debt  due  from  the  defendant 
to  the  plaintiff  in  his  own  right    Ibid. 


4.  A  debtor  lo  a  baakrapt  may  set  eff  s 
debt  due  to  him  from  the  bankrupt  1  Mod« 
215. 

5.  If  an  ostensibly  sole  partner  join  dor- 
mant partners  as  copartners,  this  shall  not 
oust  the  defendant  of  his  eat  off.  1  Saund. 
291.  n.  [k]. 

6.  If  a  defendant  die  between  verdict  and 
the  ddy  in  bank,  leaving  a  creditor  his  exe- 
cutor, such  executor  cannot  set  off  his  debt 
in  a  teire  faeia$  of  the  judgment  Bwrme  v. 
Hoiden,  1  Mod.  6. 

7.  When  an  executor  saes  in  his  own 
name  for  money  due  to  the  testator  in  bis 
lifetime,  but  received  by  the  defendant  aAer- 
wards,  the  defendant  cannot  set  off  a  debt 
due  to  him  from  the  testator.  Sldp$man  v. 
Thamf9on,WiUM,y^    7Mod.24aS.C. 

8.  Under  the  sUtute  8  G.  2.  c  24.,  no 
debt  on  bond  can  be  set  off,  onlees  it  be  on 
a  bond  for  securing  the  payment  of  money. 
HuUkiman  v.  Sturgn,  WiUes»  261. 

9.  Consequently,  a  bail-bond  cannot  Le 
set  off  under  that  act ;  nor  can  saeh  a  bond 
(given  to  an  officer  of  the  palace  conrt)  be 
set  off  under  the  sUtute  2  G.  2.  c  22.,  to  an 
action  brought  against  that  officer.  Willes, 
263. 

10.  But  a  bail-bond  assigned  over  to  the 
party  may  be  set  off  to  an  action  brooght  bj 
that  party.    iSem6.  WiUes,  264. 

U.  A  plea  of  set  off  is  gtnod  to  a  connt  on 
a  special  agreement  1  Saund.  109  a.  n.  [«]. 

12.  The  plea  of  set  off  is  an  exception  to 
the  rule  that  a  plea  bad  in  part  ta  bad  for  the 
whole.    1  Saund.  27.  n.  [d], 
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I.  RXLATIVX  TO  TBX  SITTLBHBIIT  OV  AN 

AOHiNisraAToa   on   ■xsooToa«    p. 
1250. 

II.  RiLATIVS  TO  TBB    flBTTLKHXIlT  OP    A 

cxaTincATx  paotir  and  ms  familt, 
&c.,  p.  1250. 
in.  Rxlativb  to  thb  sbttubmbnt  or  a 
PAurxa's  wiVB,  p.  1252. 

IV.  RbLATIVX  to  THX  SXTTLSMBNT  OV  CBILi- 

DBBN,  p.  1252. 
v.*  RbLATIVB  to  THB  PLACB  OV  f  *13M  } 

sbttlimbnt  op  a  sbb- 

VANT,  p.  1253i. 
VI.  Or  SBTTLXMBNTBT  APPBBNnOBBBlP  ; — 

(a)  Whenandhowatetilementisgmm^ 
ed  hjf  apprentieeehip,  p.  1253. 

(b)  W%en  no<,  p.  1256. 

Vn.  Op  sxttlbmbnt  bt  bibino  amp  bkb- 
vicb; — 

(a)  When  a  teliUmtfA  tt  gmnedy  pw 
1256. 

(b)  WAen  no/,  p.  1258. 

VIIL  Rblativb  to  sbttlbmbnt  bt  bibtb,  p. 
1259. 
IX.  Rblativb  to  thb  bkttlbmbnt  bt  ezk- 

CUTING  AN  ANNUAL  OPnCB,  p.  1259. 
X.  Of  TUB  MTTLIMBNT  BT  VTATB ; — 
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(a)  IFhen  and  how  a   uUUmeni  is 
gaintd^  p.  1259. 

(b)  When  not,  p.  1260. 

XI.  RSLATIYX  TO  A  SETTLKUBNT  BY  RKNT- 
INO  A  TtNKMENT;— 

(a)  IVhen  a  oeitlemeiU  it  gained^  p. 

1260. 

(b)  When  not,  p.  1261. 

XII.  RkLATXVE  to   SETTLniEIITS  BT  IJfBABI- 

TAlfCY,  p.  1261. 
Xin.  RELATrVE  TO  8ETTLEJISNT8  BT  FATING 
TAXEB,  RATES,  &C.,  p.  1262. 

XIV.  Respectino  settlements  in  sztra- 

PAEOCHIAL  PLACES,  p.  1262. 

XV.  Wben  a  settlement  is  determined, 

p.  1263. 


I.  Relative  to  the  settlement  of  an  admi- 
nistrator OR  EXECUTOR. 

1.  A  iettlemeni  is  gained  by  an  adminis- 
trator who  was  a  mortgagee  of  a  term  for 
15L,  and  a  creditor  by  bond  and  simple  con. 
tract  for  181.  more,  and  resided  forty  days ; 
rach  an  one  is  not  within  9  G.  1.  c.  7.  s.  5. 
Rex  V.  hMtitanio  of  StoekUmd,  Barr.  Sett 
Ca.  No.  61.  p.  169,  Str.  116^ 

2.  A  8on*8  residence  in  a  leasehold  cottage 
after  his  father's  death  intestate,  without  the 
son's  taking  oat  administration  until  after 
tbe  expiration  of  the  lease,  does  not  obtain  a 
settlement.  Between  the  Purithea  of  Wxd- 
wetty  aRi  Fsrrmg(2im,  C.  T.  Hardw.  392. 
Aodr.  5.  Barr.  Sett.  Ca.  No.  34.  8.  C. 

3.  A  settlement  is  gained  by  an  execator 
who  was  entitled  only  to  one  SiXh  of  22i.  a 
year ;  bat  who  proved  the  will  alone,  and 
resided  12  weeks;  the  value  of  the  tenement 
is  immaterial,  as  it  devolved  upon  him  by 
>ct  of  law.  Rtx  V.  hihMtaim  of  UUoxeter, 
Bun.  Sett  Ca.  No.  172.  p.  538. 

II*  Relative  to  the  settlement  of  a  certi. 

nCATE  PAUPER  AND  RIS  FAMILY,  &C. 

1.  A  certificate  is  valid,  though  the  words 
*'I^Uy  settled*'  be  not  in  it,  provided  there 
be  words  tantamount  Rex  v.  InhabitanU  of 
Bilperton,  Burr.  Sett.  Ca.  No.  77.  p.  227. 

2.  It  is  not  necessary  that  it  should  be  di- 
Kcted  or  delivered  to  a  parish  officer.  Rex 
V.  hhahitanio  of  St.  /Ocholat^  Burr.  Sett  Ca. 
No.  62.  p.  171. 

3.  A  certificate  man  may  be  sent  back, 
though  there  is  a  mistake  in  the  name  of  the 
parish  to  which  the  certificate  is  addressed. 
Between  the  Parisheo  of  Saint  Niehohu  and 
Wodeentone,  Stra.  1163. 

4  It  is  invalid,  if  not  allowed  as  well 
es  witnessed  by  two  justices,  pursuant  to  8 
&  9  W.  3.  c.  30.  Rex  v.  Inhabitanto  of 
Wooton  and  Saint  Lawrence,  Burr.  Sett  Ca. 
No.  187,  p.  581.  Between  the  Parioheo  of 
BoneaotU  and  Booton,  Stra,  94.  3.  P.  Fort 
301. 

5.  It  does  not  hind  (he  parish  giving  it, 
nnless  it  be  in  the  terms  required  by  the  sta- 
tute, though  said  to  be  signed,  attested,  and 
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allowed  aeeording  to  the  statute ;  and  espe- 
cially where  it  b  given  for  the  purpose  of 
admitting  a  patient  into  an  hospital.  Rex  v. 
Inhabiltanta  of  Saint  Qeorge^a  and  Saint 
O/seeV,  Southwwk^  Burr.  Sett  Ca.  No.  99. 
p.  283. 

6.  A  certificate  man  may  gain  a  settle- 
ment in  a  third  parish  by  the  same  means  as 
any  other  person.  Rex  v.  Inhahitanto  of  Bi- 
thoptide^  Burr.  Sett  Ca.  No.  122.  Say.  231. 
S.  C. 

7.*  A  certificate  man  may  gain 
a  settlement  by  purchase.     Be-  [  *1251  ] 
tween  the  Pariahea  of  Dodding" 
ton  and  Dunfrew^  Stra.  1193. 

8.  As  bv  making  a  purchase  of  472.  value. 
Rex  V.  Inkabitanta  of  Han^fidd^  Burr.  Sett 
Ca.No.72. 

9.  So  by  making  a  purchase  of  4SL  value. 
Rex  V.  Inhahitanta  of  Doddington^  Burr.  Sett 
Ca.  Na  75. 

10.  Descent  of  a  copyhold  to  a  certificate 
man  or  his  wife  gives  him  a  settlement.  Rex 
V.  Pariah  of  BureUar^  11  Mod.  292.  Stra.  163. 
S.C. 

11.  A  settlement  is  gained  by  a  certificate 
man  by  renting  a  windmill  of  IQLper  annum. 
Rex  V.  Jkhabitanta  of  BuUe^^  Burr.  Sett.  Ca. 
No.  33. 

12.  A  schoolmaster  who  receives  101.  a 
year  for  instructing  youth,  having  no  free-, 
hold  there,  gains  no  settlement     Rex  v. 
InhaUtanta  of  Melbome^  Burr.  Sett.  Ca.  No. 
83. 

13.  A  settlement  is  not  gained  by  a  oerti- 
ficato  man  who  hired  a  tenement  of  10/.  per 
annum,  but  the  sessions  adjudged  it  firaudu- 
lent;  and  the  circuflostances  vindicated  or 
warranted  their  conclusion.  Rex  v.  InhM- 
ianta  of  Saint  Nichotaa  in  AbnetcA,  Burr. 
Sett.  Ca.  No.  62. 

14.  A  settlement  is  gained  hp  a  certificate 
man  by  executing  an  annual  office,  though  it 
be  not  a  parochiu  office,  as  a  constable.  Rtx 
V.  Inhabitante  of  Saint  Maurice  in  Wintheo^ 
ter.  Burr.  Sett  Ca.  No.  10.    Stra.  1014.  S.  C. 

15.  If  legally  placed  in  an  annual  office* 
and  he  do  not  execute  it  a  whole  yMu*,  h» 

fains  no  settlement.    Rex  v.  Inhabitantt  of 
%Uleworth,  Burr.  Sett  Ca.  No.  81.  p.  238. 

16.  Nor  by  serving  or  executing  an  annual 
office,  if  not  legally  placed  in  it  or  sworn  into 
it.  Rex  v.  InhaoUanta  of  Wifigham^  Bivr. 
Sett  Ca.  No.  76.  See  No.  167.  Stra.  1199.  S.  C. 

17.  His  children  are  included  in  the  cer- 
tificate, and  cannot  gain  a  settlement  but  by 
one  of  the  two  methods  specified  in  9  &  10 
W.  3.  c.  11.  Rex  Y.MMtanta  of  Sherborne^ 
Burr.  Sett.  Ca.  No.  65.  Rex  v.  InhabitanU  o/ 
Silion,  Burr.  Sett  da.  No.  92.  lb.  No.  121. 

18.  They  cannot  gain  a  settlement  bv  hir- 
ing and  service  in  Uie  parish  to  which  the 
fiither  was  certificated.  Rex  v.  Inhabitanta 
of  Bury,  Burr.  Sett  Ca.  No.  88. 92.  Rex  v. 
Inhabitanta  of  Sherboume,  Stra.  1165.  Say. 
171.    Rex  ▼.  InhabitmUa  tflMchMe^  Burr. 
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Sett.  Ca.  No.  131.  p.  380.  Rsx  ▼.  Jfnhairitanis 
of  AUon,  Burr.  Sett.  Co.  No.  134.  Rex  y. 
InhabitafUs  of  Buckingham,  Barr.  Sett.  Ca. 
No.  112.    Sa^.  11.  S.  C. 

19.  Unless  under  particular  circumstances, 
as,  if  a  child  had  served  an  apprenticeship  in 
a  third  parish,  and  afler  that,  returned  into 
the  parish  the  father  came  into  by  certificate ; 
he  may  then  gain  a  settlement  by  hiring^  and 
eervice  for  a  year.  Rex  v.  Inhabitants  of 
Oreat  T\nringlon,  Burr.  Sett.  Ca.  No.  136, 
137. 

20.  And  if  a  certificate  man  or  his  family 
have  been  removed  by  an  order  of  two  justi* 
oes,  or  if  the  certificate  have  not  been  resid- 
ed  under  for  many  yearn,  the  son  of  the  cer- 
tificate man  may  gain  a  settlement  by  serv- 
ing as  an  apprentice  in  the  parish  to  which 
the  certificate  is  addressed,  although  the  cer- 
tificate be  not  delivered  up.  Say.  201. 228. 
305. 

21.  Bat  they  are  not  restrained  from  gain- 
ing a  settlement  in  a  third  parish  in  the  same 
manner  any  one  else  might.  Rex  v.  In- 
habitants of  Sherboume,  Burr.  Sett.  Ca.  No. 
65.92.    Say.  238.  28a 

22.  Or  by  hiring  and  service  in  a  third  pa- 
rish.  Rex  v.  Inhabitants  of  Horsley,  Burr. 
Sett.  Ca.  No.  123. 

523.  Or  even  in  the  parish  to  which  the 
father  came  by  certificate  afler  a  removal, 
for  then  the  certificate  was  functus  officio^ 
and  it  can  have  its  cflTect  but  once.  Rex  v. 
Inhabitants  of  Sudbury ^  Burr.  Sett.  Ca.  No. 
119. 

24.  Where  a  certificate  man  gains  a  settle. 
ment,  his  apprentice  shall  gain  a  settlement. 
Between  the  Parishes  qflvinghoe  and  Stone- 
bridge^  Stra.  265. 

25.  His  grand  children  are  not  prevented 
gaining  a  settlement  by  apprenticeship, 
where  the  certificate  has  been  a  long  time 
deserted  or  waived.  Rex  v.  Inhabitants  of 
Taunton  and  Saint  Mary  Magdalen,  Burr. 
Sett  Ca.  No.  129.  p.  402. 

26.  A  certificate  man's  apprentice  being 
•Migned  over  to  a  master  legally  settled  in 
another  parish  gains  a  settlement  by  serving 

out  his  time  with  the  assignee. 

[  *1252  ]  Rex  y.  Inhabitants  of  Petham* 

Burr.  Sett  Ca.  No.  54.  Stra.  1047. 

ac. 

27.  A  poor  man  coming  into  a  parish  with 
a  certificate,  shall  not  go  back  if  he  has  gain- 
ed a  settlement  subsequent  to  the  certificate. 
Harrison  v.  Lewis,  3  Salk.  252. 

28.  A  certificate  man  residing  upon  his 
own  property  cannot  be  removed  from  it 
Rex  V.  Inhabitants  qf  Shentton,  Burr.  Sett 
Ca.  No.  149.  p.  468. 

29.  A  certificate  man  is  not  removable  till 
actually  chargeable.  Between  the  Parishes 
of  TeeUy  andWUledon,  Stra.  77. 

30.  Being  likely  to  become  so,  will  not  do. 
Rex  v.  InhSritants  of  Hacheston^  Burr.  Sett 
Ca.  Na  100. 126. 


31  The  reversal  of  an  order  of  remonl  of 
a  certificate  man  before  he  is  chargeable  does 
not  prevent  the  removing  him  when  he  is. 
Between  the  Parishet  of  Oggathorpe  and 
Dereworth,  Stra.  1256. 

32.  A  certificate  is  conclusive  to  the  pa- 
rish that  gives  it  as  to  the  marriage  of  the 
pauper.  Between  the  Parishes  ofMaidsUne 
and  Hideome  in  Kent,  Stra.  1233. 

33.  A  certificate  to  husband  and  wife  con- 
cludes the  parish  from  saying  they  were  not 
married.  Between  the  Parishes  of  Jfew 
Windsor  and  White  Wa2(Aam«  Stra.  166. 

34.  A  certificate  man  married  a  second 
wife,  his  first  living  ;  the  pariah  who  gave  the 
certificate  acknowledging  the  second  wife, 
is  not  only  obliged  to  maintain  the  second 
wife,  but  also  the  first  and  her  children.  Rex 
V.  Inhabitants  of  Headcom,  Burr.  Sett  Ca. 
No.  86.  p.  253. 

35.  No  other  parish  is  concerned  in  a  cer- 
tificate, but  the  two  from  which  and  to  wbidi 
it  is  given ;  if  directed  to  A,  it  ought  to  be 
lefl  there,  and  not  taken  from  thence  to  B. 
Rex  V.  Inhabitants  of  High  and  Low  Bithop- 
side.  Burr.  Sett  Ca.  No.  122.  p.  381.  Say. 
231  S.  C. 

(See  the  late  acts  of  51  G.  3.  c.  80^  54  G. 
3.  c  107.,  and  1  &;  2  G.  4  c  32.] 

III.  Relative  to  tub  bettlemiiit  or  k 

PAUPERIS  WIFE. 

1.  A  settlement  is  gained  by  marriage,  and 
forty  days*  residence  upon  the  husband's  own, 
without  her  husband.  Rex  y.  InhabiUmIs  of 
Aythorp  Rodding,  Burr.  Sett  Ca.  Na  131.  p- 
412. 

2.  And  afler  thirty  years*  cohabitation,  the 
validity  of  their  marriage  is  not  to  be  disputed. 
Rex  V.  In/iabitants  qf  Siockland,  Burr.  Sett. 
Ca.  No.  163.  p.  508. 

3.  Though  a  wife  has  a  legal  settlement 
before  marriage,  yet  it  is  lost  or  suspended 
by  the  marriage,  during  coverture.  St.  Giles 
V.  Eversley  Blaekwater,  8  Mod.  170.  Rex  v. 
Inhabitants  of  Mattley,  Burr.  Sett  Ca.  No. 
39.  p.  120. 

4.  The  settlement  of  the  husband  b  the 
settlement  of  the  wife.  3  Salk.  256.  Andr. 
350. 

5.  But  the  woman's  settlement  before 
marriage  remains,  if  the  husband  has  no 
settlement  Between  the  Parishes  of  fFen- 
tham  and  Cheddingstone,  Stra.  683.  Rex  v. 
InhMtants  of  St.  Botolph,  Burr.  Sett.  Ca. 
No.  118,  p.  367.    Say.  198.  S.  C. 

6.  On  the  husband's  death  she  is  to  m 
placed  where  he  was  last  settled.  8  Mod. 
170. 

7.  A  woman  purchased  a  leasehold  tene- 
ment for  6/.,  and  afterwards  married ;  upon 
her  marriage  it  vested  in  her  husband,  and 
by  forty  days*  residence  he  gained  a  settle- 
ment ;  the  husband  died  first;  his  settlement 
oommunicated  itself  to  the  wife»  Rex  v.  In- 
habitants of  Honington,  Burr.  Sett  Ca.  No. 
182.  p.  566. 
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8.  A  settlement  is  not  gained  by  a  woman's 
marrying  (without  consent  of  parent  or 
goardian)  a  minor,  since  the  act  of  26  Geo. 
§.  c.  33.;  for  by  sect  11.  the  marriage  is 
absolateiy  null  and  void.  Rex  ▼.  InhahUanU 
of  Pretton  near  Ftverskam^  Burr.  Sett.  Ca. 
154.  p.  486w 
IV.  Relatiye  to  the  settlehknt  or  cbil- 

DREN. 

1.  The  settlement  of  the  husband  makes 
the  settlement  of  his  children.  Rex  v.  /nAa- 
ittante  ofOking,  1  Salk.  256. 

2.  The  settlement  of  children  eleven  or 
fourteen  years  of  age  must  be  ai^udged.  Rex 
▼.  Wooton  Si,  Lawrence^  Burr.  Sett.  Ca.  No. 
187.  pw  681. 

3.  An  order  for  removing  poor  children 
vts  quashed,  not  saying  of  what  ages  they 
Were.    Rex  v.  Chest er^  8  Mod.  337. 

4.'  An  order  uaappealed  from 
[  *1253  ]  to  remove  a  man  and  his  wife  is 
conclusive  as  to  after-bom  chil- 
dren.   Between  the  Parishet  of  Nifmp^field 
sad  Woodehe9ter,  Stra.  1172. 

5.  Bat  the  settlement  of  an  infknt  goes  no 
higher  than  the  last  legal  settlement  of  the 
pvent,  not  the  grandmother.  Rex  v.  Inhabit- 
•ntt  0/  Ha^ld,  Burr.  Sett.  Ca.  No.  49.  p. 
147.   Stra.  1131.  S.C. 

6.  Children  of  a  former  husband  do  not 
acquire  the  settlement  of  their  mother*s  se- 
cond hosbtnd.  Rex  v.  InhabitaniB  of  Sl 
OHet  in  the  Fields,  Burr.  Sett.  Ca.  No.  2.  p.  2. 

7.  No  wttlement  is  gained  by  children 

tskeo  into  a  family  from  charity,  and  con. 

tioaing  there  six  years  without  any  contract 

or  agreement.    Rex  v.  Inhahitanta  of  Wey- 

hH  fiarr.  Sett.  Ca.  No.  157.  p.  491. 

8.  Lawful  children  are  to  be  settled  where 
the  parents  are  settled ;  but  bastards  where 
bom.    SL  Giles  v.  Eversley,  8  Mod.  169. 

9.  If  children  live  with  their  father  with- 
out gaining  a  settlement  of  their  own,  their 
settjement  follows  that  of  their  father; 
otherwise,  if  they  leave  their  father's  family, 
ud  gain  a  new  settlement  of  their  own. 
Rex  V.  Inhabitanta  of  Smoion^  in  Dewmshire^ 
Andr.  350. 

10.  The  settlement  of  the  son  follows  the 
settlement  of  the  father  so  long  only  as  he 
emtinaes  part  of  his  family.  Rex  v.  /fiAa- 
bUards  of  Easiwoodhey,  Stra.  438. 

ll>  A  son  emancipated  from  his  father's 
family  cannot  gain  a  new  derivative  settle- 
ment. Rex  V.  Inhabitanta  of  Htirden,  Burr. 
Sett.  Ca.  No.  93.    1  Wils.  183.  S.  C. 

12.  If  a  son  grown  up  does  not  remove 
with  his  father,  he  gains  no  settlement  in  the 
last  plaee  his  father  lived.  Between  the  Pa- 
riahea  of  St,  Michael  J^orwieh,  and  St.  Mat- 
theuf,  hawiek,  2  Stra.  831. 

13.  If  the  father  of  a  legitimate  child  have 
no  settlement  in  England,  and  the  mother 
bave,  the  settlement  of  the  mother  is  the  set- 
tlement of  the  child.  Rex  v.  St.  Botolph^ 
^thopagate^  Say.  200. 


14.  Children  may  gain  a  settlement  by  liv- 
ing with  the  mother  (after  the  father^s  death,) 
as  they  may  by  living  with  the  father  before 
his  death.  Rex  v.  Inhabitanta  of  Walton^  C. 
T.  Hardw.  169.  Burr.  Sett.  Ca,  No,  15.  p.  49. 
Between  the  Pariahea  of  Paulbury  and 
IVooton,  Stra.  74a 

15.  Children  of  a  father  having  no  settle- 
ment, must  have  the  settlement  of  the  mo- 
ther. Rex  V.  Inhabitants  of  St.  Matthew^ 
Eethnal-green^  Burr.  Sett.  Ca.No.  153.  p.  482. 

16.  Children  bom  where  the  father  is  not 
settled  may  be  sent  to  his  settlement  after  his 
death.  Between  the  Parishes  of  St*  GHea 
and  EveraXey  Blaekvoater,  Stra.  580. 

17.  If  the  parents  are  both  dead,  the  chil- 
dren must  be  settled  in  the  place  where  born. 
Luckington  v.  St.  Auatin^a  Pariah^  3  Salk.  257. 

V.  Relattvb  to  the  place  or  sbttlemsnt  of 

A  SERVANT. 

1.  A  hired  servant  is  to  bo  settled  where 
he  serves,  and  not  where  he  is  hired.  Rex  «. 
St.  Peter^a,  Oxford,  8  Mod.  60, 61.  Stra.  52& 
794.    Graveny  v.  Feverahanit  11  Mod.  325. 

2.  The  settlement  is  gained  where  the  last 
forty  days*  service  is  performed.  Rex  v.  /n- 
habitanta  of  Croseombey  Burr.  Sett.  Ca.  No. 
67.  p.  256. 

3.  Hiring  a  servant  in  an  extra-parochial 
place  is  a  good  cause,  within  the  statute,  to 
make  a  settlement  in  that  town  or  parish 
where  the  roaster  lives.  Rex  v.  Saint  Petet\ 
Oxford,  8  Mod.  50.  51. 

4.  A  servant  may  be  settled  where  the 
master  had  no  settlement.  8  Mod.  50, 51. 
170. 

5.  The  master  has  lands  in  two  parishes, 
lives  in  one,  but  keeps  servants  in  the  other; 
they  are  settled  in  the  parish  where  they 
serve,  and  not  where  the  master  livee.  Rax 
V.  Saint  Peta'%  Oxford^  8  Mod.  61. 

VI.  Of  SETTLEHElfT  BT  APPRENTICESHIP  ; — 

(a)  When  and  how  a  aettlement  ia  gained  bjf 
apprenticeship. 

1.  The  son  of  a  certificate-man  may  gain 
a  settlement  by  apprenticeship  in  a  third  pa- 
rish. Rex  V.  Inhabitanta  of  Stiiton^  Burr. 
Sett  Ca.  No.  92.  122. 

2.*  An  apprenticeship  of  a  poor  [  *1254  ] 
boy  by  one  overseer  is  sufficient 
to  gain  a  settlement.    Parish  qf  Woolalanton 
V.  Utoxeter^  Andr.  362. 

3.  And  it  is  not  necesary  to  make  the  ap* 
prentice  a  party  to  the  indenture.  S.  C. 
Andr.  363. 

4.  Nor  is  it  necessary  to  show  in  orders 
for  what  time  he  was  bound  apprentice.  Id. 
ibid. 

5.  If  the  indenture  be  stamped  with  a  six- 
penny stamp  it  is  sufficient.    Id.  ibid. 

6.  Where  a  poor  person  ia  bound  appren- 
tice, it  is  necessary,  on  43  £liz.  c.  2.,  that  one 
of  the  justices  confirming  the  indentures  be 
of  the  quorum,  for  gaining  a  eettkmeot.  S. 
C.  Andr.  363. 371. 
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7.  A  iettlement  is  gained  bj  apprentice- 
•hip,  thoQgh  51,  were  giyen  with  the  appren- 
tice, and  the  indentures  were  not  stamped 
pursuant  to  the  8  Ann.  c9.  s.  32.  36. 39. ;  for 
It  is  exempted,  because  the  monejr  was  paid 
out  of  a  voluntary  charitable  subscription  for 
that  purpose.  Rex  ▼.  Inhalnianit  of  Saini 
Mailhewg,  Burr.  Sett.  Ca.  No.  185. 

6*  So,  though  30f .  were  given  the  master 
lo  clothe  the  apprentice,  and  not  inserted  in 
the  indentures,  it  is  not  within  the  8  Ann.  c. 
9.  s.  35.  39.  Rex  t.  InhaHUitm  rf  Jforth  Ouh 
ram^  Bnrr.  Sett  Ca.  No.  4a 

9.  And  where  the  consideration-monoj, 
which  was  only  6d.,  was  not  inserted,  the  in- 
denture was  held  not  void.  Rex  v»  Inha- 
bUanU  if  YammUh,  Burr.  Sett  Ca.  No.  120. 

10.  So,  although  the  duty  were  not  paid 
Ibr  the  sum  of  6^.,  which  was  the  considera- 
tion-monej  mentioned  in  his  indenture.  S. 
C.  Bay.  170. 

11.  A  service  of  four  years,  under  inden- 
tures of  apprenticeship  for  Oiat  period,  is 
sufficient  to  gain  a  settlement.  Rex  v.  Inha- 
HUtnit  of  Saint  JTtehoUu,  C.  T.  Hardw.  323. 
Stra.  1066.  Bnrr.  Sett  Ca.  No.  28.  p.  91.  S. 
C.  Rexv.inhMtanUo/EMtBridgeford^i 
Stra.  1115. 

12.  And  although  the  5  Elii.  c  4.  a.  4 
makes  all  apprenticeships  in  corporate  towns 
for  less  than  seven  years  void,  yet  indentures 
for  a  less  time  are  voidable  only  as  between 
thonarties.    Id.  ibid. 

13.  A  settlement  is  gained  by  apprentice- 
chip  to  a  mariner  for  four  years  only ;  though 
the  indenture  is  not  inroUed  pursuant  to  5 
Elii.  c.  5.  s.  9,  and  3  Anne,  c.  6.  Rex  v. 
Ouituborougk^  Burr.  Sett  Ca.  No.  189. 

14.  Forty  days'  service  under  an  indenture 

fiins  a  settlement.    BuekingUm  v.  Beckamp^ 
Mod.  235.    See  50, 51. 61. 

15.  Apprentice  living  forty  days  in  a  pa- 
rish, to  which  the  master  goes  as  a  settled 
inhabitant,  gains  a  settlement  Ivinghoe  v. 
Stonebridge^  Stra.  265. 

16.  An  apprentice  may  gain  a  settlement 
(though  the  master  has  none)  as  a  hired  ser- 
?ant,  by  14  Car. 2.  SauU Bridev.  &»n/&- 
vtour,  Salk.  633. 

17.  The  apprentice  gains  a  settlement 
where  he  lodges  by  night,  though  he  works 
in  the  day-time  and  diets  with  his  master  in 
another  parish.  Rex  v.  InhahUanU  of  Cat- 
fleton,  Burr.  Sett  Ca.  No.  183.  Saini  John 
Baotitt  T.  Stma  Jamet,  1  Stra.  594. 

18.  A  is  bound  to  B,  but  serves  C ;  his  set- 
tlement is  in  C's  parish.  Pariah  of  Boly 
Triniijf  v.  ShondUek,  Stra.  10. 554. 

19.  A  settlement  is  gained  by  apprentice- 
4iip  aAer  forty  days'  habitaUon,  notwith- 
standing  his  then  going  away  sick  with  the 
consent  of  the  master,  and  the  indenture  be- 
ing mutually  giten  up.  Rex  v.  HhalbitantB 
tf  nu^^tOd^  Burr.  Sett  Ca.  No.  164. 

90.  So,  by  apprenticeship  to  a  master  of  a 
"^IH  by  lying  in  a  pariah  forty  days  on  board 


of  ship ;  this  ship  lay  in  a  bason  or  bathoor, 
which  was  part  of  and  cut  out  within  the 
pariih  of  B  B,  and  it  was  stated  to  be  ^  the 
proper  home  of  a  ship  f*  there  is  no  difference 
between  lying  in  a  house  and  lying  in  a  ship 
in  a  parish.  Rex  v.  InkabUanU  tf  Burton 
Braditock^  Burr.  Sett  Ca.  No.  171. 

21.  The  forty  days'  inhabitation  of  an  ap- 
prentice need  not  be  altogether.  Rex  v.  In- 
habilanU  of  Ctreneetter^  Stra.  579. 

22.  A  settlement  is  gained  by  a  parish  ap- 
prentice hired  out  by  the  first  master,  by  the 
last  forty  days'  residence,  without  the  assent 
6f justices.  KexY.InhahUanlo  of  Saini  George^ 
Hanooer-tquare^  Burr.  Sett  Ca.  No.  5. 43. 

23.  An  apprentice  hired  out  by  the  master 
gainst  a  settlement  where  the  ser- 
vice* is  performed.    Between  the  [  *1255  ] 
ParUKeo   xf  Saint   Oeorgo  and 

Saint  Jamee,  Stra.  1001. 

24.  If  a  son  be  bound  apprentice  to  his  fiu 
ther,  and  the  father  give  up  his  indenture  to 
the  son,  and  hires  him  out  in  another  parish^ 
where  he  serves  a  year,  he  is  settled  in  the 
father's  parish;  for  the  indenture  not  being 
cancelled,  the  apprenticeship  continues.  Rex 
V.  ThureUy,  6  Mod.  191. 

25.  So,  although  the  apprentice  was  tcdd 
by  the  master  two  years  before  the  expira- 
tion of  the  terra,  ^*  to  go  about  his  busineaa  \" 
and  accordingly  he  went  away  and  hired 
himself  to  several  masters,  but  the  indentures 
were  not  cancelled;  they  therefore  remained 
in  force,  and  his  settlement  is  in  the  place 
where  he  served  the  original  master  the  laat 
forty  days;  otherwise,  if  the  master  had  as- 
signed him  over.  Rex  v.  Inhabitant$  of  Saint 
Lttke^  in  MiddUtex^  Burr.  Sett  Ca.  No.  174. 

26.  An  apprentice  was  bound  out  by  the 
parish  till  twenty -four ;  after  he  was  twenty- 
one,  the  master  and  he  agreed  to  cancel  the 
indentures ;  he  then  hired  himself  and  served 
for  a  year ;  held  that  he  gained  a  settlement 
theremr.  Rex  v.  InhabitantM  of  Burton^  Borr. 
Sett  Ca.  No.  180. 

27.  Otherwise,  if  he  had  been  under  the 
age  of  twenty.one.  Burr.  v.  Inhabitania  tf 
Snatrty^  Burr.  Sett  Ca  No.  142. 

28.  A  settlement  is  gained  hf  apprentice- 
ship with  the  first  master,  where  he  was 
bound  for  seven  years,  and  served  five,  and 
then  the  indenturss  were  exchanged ;  after, 
wards  it  was  agreed  to  bind  him  for  foiv 
years ;  and  he  lived  with  that  master  a  year 
and  three  quarters,  but  no  indentore  wae 
executed.    Burr.  Sett  Ca.  No.  95. 

29.  So,  where  he  is  assiged  by  the  master, 
though  the  assignment  ha  void,  ^t  a  eer. 
vice  to  the  second  master  will  gain  a  settle^ 
ment  Between  the  Parities  </  Cmaior  mmd 
iitclte,  1  Salk.  6&    I  Ld.  Raym.  683.  8.  a 

30.  If  an  apprentice  serve  two  years  in  one 
parish,  and  is  turned  over  by  verbal  s^ree- 
ment  to  a  master  in  another  parish,  and 
there  serve  out  his  time,  he  is  settled  under 
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ths  indentan  in  the  kit  pariih.    Saint  (Have 
?.  AUkMUotes,  8  Mod.  169. 

31.  S0|  where  tbe  apprentice  wu  assigned 
by  indorsement  on  the  indenture.  Rex  ▼. 
iiUbUant9  ofPetroz,  Bnrr.  Sett  Oa  Na  84. 

32.  A  setUement  is  gained  by  apprentice- 
ship with  a  second  master,  the  first  having 
given  his  consent  to  the  apprentice  serring 
the  second  the  remainder  of  the  term.  Rex 
▼.  hhabiiantB  of  Farringdwi^  Burr.  Sett.  Ca. 
No.  133. 

33.  Where  he  is  assigned  from  the  first  to 
a  aeooDd,  and  from  the  second  to  a  third 
muter,  without  the  assent  of  the  first  mas. 
ter,  a  settlement  is  gained  by  forty  days' 
rendenoe  with  that  third  master.  Rex  v. 
hkMantt  qfOaphmii,  Bnrr.  Sett.  Ca.  No.  91. 

34»  The  consent  of  the  second  master  in- 
chutes  that  of  the  first  Rex  ▼.  InhabiianU 
^  Tmstoek^  Bnrr.  Sett  Ca.  Na  18& 

35.  B^  an  apprenticeship  to  a  certificated 
master  in  one  parish,  who  afterwards  assign- 
ed the  apprentice  to  one  legally  settled  in 
another,  and  he  served  out  his  time  with  the 
assignee,  the  apprentice  was  held  to  have 
gaiiMd  the  assignee's  settlement.  Rex  ▼. 
InhabiianU  of  Petham^  Burr.  Sett  Ca.  No.  54. 

36.  An  apprentice  gains  a  settlement  by 
hia  apprenticeship  in  a  place  to  which  the 
master  came  by  certificate  after  the  removal, 
ibr  the  certificate  waaftmctua  officio.  Rex  v. 
/nia6ttff9itt  of  Sudbury,  Burr.  Sett  Ca.  No. 
119. 

37.  A  settlement  is  gained  by  apprentice- 
ship fer  the  last  part  of  a  term  in  a  parish 
with  one  who,  after  the  ezmration  of  the 
term,  and  not  before,  brougnt  a  certificate 
thither ;  because  the  master  was  no  certifi- 
cated man  dnrinff  any  time  of  the  apprentice- 
■hip.  Rex  ▼.  InhabUants  of  Clitthydint  Burr. 
Sett  Ca.  No.  56.  p.  161. 

36.  So,  where  the  apprenticeship  was  to  a 
master  who  said  he  came  into  the  place  by. 
certificate,  but  no  certificate  was  found.  Burr. 
Sett  Ca.  No.  106. 

39.  So^  by  apprenticeship  to  a  certificated 
master  who  removes  into  another  parish,  if 
the  apprentice  serves  him  there  forty  days. 
Rex  V.  MuMtania  of  Saint  PtUT%  Burr. 
Sett  Ca.  No.  125. 170. 

40.  An  apprentice  to  a  certificate-man  in 
a  third  parish  gains  a  settlement     Rex  v. 

bAdbUanti  of  BiohopHde,  Burr. 
[M256]  Sett*  Ca.  Na  122.  p.  381.    Rex 

▼.  InhtAitante  of  Saint  PeterU,  ib. 
Nob  125.  p.  391.    Fort  315. 

41.  A,  removed  by  certificate  firom  Bto  C, 
takes  an  apprentice  who  serves  out  his  time 
at  C,  and  tives  two  yeara ;  he  thereby  ^ins  a 
settlement,  and  cannot  be  removed  with  his 
master.  Samt  OHee  v.  Weybridge,  11  Mod. 
204.    Fort  315.    aC. 

42.  An  apprentice  may,  afler  the  death  of 
his  master,  gain  a  settlement  by  hiring  and 
service  for  a  year.  Rex  v.  InAdbitantM  of 
BakHmg^  Bon.  Sett  Ca.  No.  114  p.  320. 


(b)  Wltennot. 

1.  An  apprentice  gains  no  settlement  by 
parel  binding ;  it  must  be  by  indenture.  Rex 
V.  Inhabitants  ofMawnan,  Burr.  Sett  Ca.  No. 
102. 

2.  Nor  unless  a  binding  within  the  act  of 
3  &  4  W.  &  M.  c.  11.  s.  8.  appeara.  Rex  v. 
Inhabitanta  of  St.  HeUna.  Bnrr.  Sett.  Ca.  No. 
104.  p.  292. 

3.  If  the  apprentice  does  not  execute  the 
deed  of  apprenticeship,  he  fains  no  settle- 
ment under  it,  and  it  is  voia,  except  in  the 
case  of  a  parish  apprentice.  1  Saund.  313. 
n.  [6]. 

4.  So,  though  all  the  terms  were  complied 
with  pursuant  to  an  agreement,  but  no  in- 
denture  executed.  Rex  v.  Inhabitantt  of 
Stratton,  Burr.  Sett  Ca.  No.  94,  95.  173. 

5.  Where  the  duty  on  apprentices  by  the 
8  Ann.  c  9.  s.  39.  is  not  paid,  the  apprentice 
gains  no  settlement.  Between  the  Pariahet 
of  Curenden  and  LalanA,  Stra.  903.  Ber- 
nard. K.  B.  379. 

6.  So,  where  the  indentures  are  not 
stamped.  Rex  v.  Jkhabitanis  of  HoUbeeh  in 
Leeda,  Burr.  Sett  Ca.  No.  69.  80. 

7.  A  settlement  is  not  gained  by  a  parish 
apprenticeship  where  one  of  the  two  justices 
who  assent  to  the  binding  is  not  of  the  quo- 
rum. Rex  V.  Inhabitanta  of  Wolatanton,  Burr. 
Sett  Ca.  No.  41.  p.  129. 

8.  1^  12  Ann.  c.  18.  s.  2.  it  is  enacted, 
that  if'^any  person  whatsoever  shall  be  an 
apprentice,  bound  by  indenture  to  any  certifi- 
cated person,  and  not  having  afterwards  gain- 
ed a  legal  settlement  in  the  parish,  such  ap- 
prentice, by  virtue  of  such  apprenticeship, 
shall  not  gain  or  be  adjudged  to  have  any 
settlement  in  such  parish  by  reason  of  such 
apprenticeship ;  but  every  such  apprentice 
shall  have  his  settlement  in  such  parish,  as  if 
he  had  not  been  ^  bound  apprentice  to  such 
person  as  aforesaid.^  St  oUea  v.  JVeybridge^ 
11  Mod.  205.  n. 

9.  A  settlement  is  not  gained  by  appren- 
ticeship to  a  master  who  at  the  time  of 
binding  had  not  a  certificate,  but  obtained 
one  within  twen^-two  days  after  the  bind- 
ing: otherwise,  if  the  apprentice  had  served 
forty  days  before  the  master  had  got  his  cer- 
tificate.  Rejs  ▼.  hthabitanta  of  Weatbury^ 
Burr.  Sett.  Ca.  No.  150.  p.  470. 

10.  If  an  apprentice  serve  his  master  by  daj 
in  one  parish,  and  lodge  by  night  with  his 
father  in  another  parish,  he  does  not  rain  a 
settlement  in  the  master's  parish,  althoufifh 
his  lodging  with  the  father  is  paid  for  by  ue 
master,  in  pursance  of  a  covenant  in  the  in- 
dentures ;  ror  serving  without  inhabiting  is 
not  sufficient;  but  ne  gains  a  settlement 
under  the  indenture  in  IM  fiither's  parish. 
Rex  V.  Pariah  of  Saint  John^  8  Mod.  285. 

VII.  Or  BrrTLKiODiT  bt   hdunq   and  bir- 

vici; — 
(a)  When  a  aettlementia  gained. 
1.  By  a  general  hiring,  if  it  be  a  hiring  i^t 
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all,  it  is  a  hiring  for  a  year.  Burr.  Sett.  Ca. 
No.  107. 160. 

3.  A  servant  before  3  &  4  W.  &  M.  need 
not  have  been  hired  for  forty  days.  Rex  v. 
InhahitanU  of  Portamouth,  2  Stra.  746. 

3.  A  settlement  is  gained  by  a  conditional 
hiring,  with  a  yearns  service.  Rex  v.  In- 
habilarUs  of  Sidney ^  Burr.  Sett  Ca.  No.  1.  p. 
1.  Nos.  7.  71.  101. 

4.  A  farmer  makes  over  his  stock  and 
servants  to  another ;  this  does  not  hinder  the 
servant  from  gaining  a  settlement.  Rex  v. 
InhabUaiUa  of  Iving&e^  Stra.  90. 

5.  A  settlement  is  gained  by  hiring  a 
married  man,  and  service  for  a  year,  but  the 
agreement  was  not  completed  till  after  his 
wife's  death.  Rex  v.  InhabitanU  of  Bank 
J^etDton,  Burr.  Sett.  Ca.  No.  145.  p^  455. 

r  *12r7  1  6*'*  ^  by  hiring  and  service, 
I  *'*^'  J  though  absent,  without  the  mas- 
ter's leave,  for  three  weeks  in  the  middle  of 
the  year,  but  the  master  received  him  again. 
Rex  V.  Inhabitania  of  Eaton,  Burr.  Sett.  Ca. 
No.  14.  p.  47.  C.  T.  Hardw.  131.  S.  C.  Say. 
115, 116. 

7.  A  settlement  was  held  to  be  gained  by 
hiring  for  a  year,  and  service  tul  within 
three  weeks  of  the  end  of  the  year ;  then  go- 
ing away  for  about  six  weeks,  with  leave, 
and  returning  to  his  master's  service.  Rex 
V.  Inhabitanit  of  Goodnettone  next  Wingham, 
Burr.  Sett  Ca.  No.  85.  p.  251. 

8.  Absence  of  servant  by  the  master's  per- 
mission  does  not  prevent  a  settlement.  Be- 
tween the  Parithea  of  Bealeea  and  Leowatoff^ 
in  Svffolk,  2  Stra.  1207. 

9.  So,  where  the  servant  was  hired  for  a 
year,  and  served  till  within  five  weeks  of  the 
end  of  the  year,  and  was  then  absent  with 
leave.  Rex  v.  Inhabitants  of  Aether  Heyfordy 
Burr.  Sett.  Ca.  No.  152. 

10.  Sickness  or  absence  for  reasonable 
cause  does  not  prevent  the  settlement.  Rex 
V.  InhabitanU  of  Idip,  Stra.  423. 

11.  A  settlement  was  held  to  be  gained  by 
hiring  and  service  till  within  seventeen  days 
of  the  end  of  the  year,  and  then  the  pauper  leA 
through  illness,  and  never  returned,  for  the 
relation  between  master  and  servant  continU' 
ed.  Rex  v.  Inhabitania  of  Chriatchureh,  Burr. 
Sett.  Cn.  No.  158.  p.  494. 

12.  So,  by  hiring  till  within  ten  days  of  the 
end  of  the  year ;  and  then  desiring  leave  to 
go  and  visit  his  relations,  because  *'  he  wish, 
ed  not  to  be  settled  there;"  the  leave  was 
held  to  be  fraudulent,  and  a  mere  evasion  of 
the  settlement.  Rex  v.  Frome  and  Selwood, 
Burr.  Sett.  Ca.  No.  181.  p.  565. 

13.  So,  where  the  pauper  was  hired  for 
three  quarters  of  a  year,  and  served  it ;  then 
left  the  service  for  one  hour,  returned,  and 
was  hired  for  a  whole  year,  but  served  only 
half  a  year ;  this  was  held  to  be  no  discon. 
tinuance.  Rex  v.  InhabitanU  of  Fifeheadt 
Magdalen,  Burr.  Sett.  Ca.  No.  37.  p.  116. 
Andr.  62.  S.  C. 


14.  So,  where  the  service  is  with  two  mas- 
ters.   S.  C.  Andr.  63. 

15.  Service  for  a  year,  on  different  hirings 
for  a  year,  gains  a  settlement.  Between  the 
Pariahea  of  Hanmer  and  EHeamere^  Stra.  878. 

16.  When  the  first  hiring  was  for  less  than 
a  year,  then  a  second  hiring  to  the  same  mas- 
ter  for  a  year,  but  not  serving  oat  the  whole 
year,  it  was  held  it  might  be  coupled  to  the 
former  hiring,  and.  then  the  total  service 
amounted  to  above  a  year.  Rex  y.  AiAaftt- 
tanta  of  Underbarrow  and  Bradfy  Fidda^ 
Burr.  Sett  Ca.  No.  175.  p.  545.  Bafijfa 
case,  3  Salk.  257. 

17.  A  service  under  a  hiring  frona  Christ- 
mas to  Michaelmas  may  be  joined  to  a  ser- 
vice  from  Michaelmas  to  Christmas,  under  a 
successive  hiring  for  a  year,  to  gain  a  settle- 
ment.  Rex  v.  InhabitanU  cf  Avnhoe,  11 
Mod.  410. 

18.  A  settlement  is  gained  by  hirine  for  a 
year,  and  service  for  a  year;  though  paid 
only  in  proportion  to  the  work  done,  tnx.  so 
much  per  stone  for  spinning  yam ;  bat  lodged 
and  boarded  with  the  master.  Rex  v.  I^a- 
bitanU  of  KingU  Norton,  Burr.  Sett  Ga.  No. 
52.  p.  153.    Stra.  1164.  S.  C. 

19.  Serving  the  last  forty  days  of  the  year 
with  an  executor  in  another  parish  is  a  settle- 
ment there.  Between  the  PariaheM  of  Ladoch 
and  Saint  Ennedore,  Stra.  1164.  Burr.  Sett 
Ca.  No.  64.  p.  179. 

20.  A  settlement  may  be  gained  by  hiring, 
though  the  master  or  servant  were  at  liberty 
to  determine  the  contract  at  the  end  of  any 
quarter  by  a  month's  notice,  but  did  not  do 
it.  Rex  V.  InhabitanU  of  Atherton^  Burr. 
Sett.  Ca.  Na  71.  p.  203.     2  Stra.  1182.  S.  C. 

21.  Hiring  at  yearly  wages  for  a  quarter, 
and  if  the  parties  like,  to  continue  a  year,  is 
sufficient  for  a  settlement  Between  the  JPo- 
riahea  of  Sidney  and  Stroud^  Stra.  950. 

22.  A  settlement  was  held  to  be  gained  by 
hiring,  though  the  wages  were  received  as 
wanted ;  and  absence  at  diverse  times,  with 
leave.  Rex  v.  InhabitanU  of  BeecUa^  Burr. 
Sett  Ca.  Na  78. 

23.  So,  by  hiring  and  service  for  a  year, 
and  forty  days'  residence  at  difierent  times, 
but  not  together.  Bex  v.  InhmbitanU  tf 
Greenwich,  Burr.  Sett  Ca.  No.  82.  p.  243.  No. 
189. 

24.  So,  though  the  term  for  which  he 
was  bound  apprentice  was  not  ex- 
pired ;  but  the  indentures  were  can-  [  *1258  \ 
celled.*    Rex  v.  InhabiiaMta  of  Ee- 

elefal  Bierlow  in  iSft^tfieM,  Burr.  Sett  Ca.  No. 
180.  p.  562. 

25.  By  hiring  and  service  by  an  apprentice, 
after  the  death  of  his  roaster.  Rex  v.  JaA*- 
bitanta  of  Eakring,  Burr.  Sett.  Ca.  No.  114.  p. 
320. 

26.  Tlie  servant  of  a  visitor  gains  a  settle- 
ment. Rex  V.  InhabitanU  of  Saint  Petet^a^ 
Stra.  524.    8  Mod.  50, 51.    Foley,  272. 

27.  The  gaining  of  a  settlement  is  not 
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pre?ented  by  the  marria^  of  a  senrant,  dur- 
inffthe  year  he  was  hired  for.    Say.  101. 

26.  A  settlement  was  held  to  be  gained  by 
hiring  and  service  for  three  qnarters  of  a 
year;  when  the  master  complained  of  the 
Benrant*8  marrying  within  the  year,  and  the 
justice  allowed  a  discharge  against  the  ser. 
Tint's  consent.  Rex  v.  InhabUanU  of  Han- 
fcriy,  Burr.  Sett.  Ca.  No.  115.  p.  322. 

S^.  So,  by  hiring  for  eleven  months,  and 
to  give  in  a  month's  service,  for  it  is  a  hiring 
and  service  for  a  year.  Rex  v.  InfiahUani$  of 
mwUh,  Burr.  Sett.  Ca.  No.  139.  p.  433. 

30.  So,  by  hiring  for  three  years,  xmder 
certain  conditions,  and  service  ror  one  year 
and  a  quarter ;  though,  at  the  end  of  six 
months,  the  servant  was  absent  for  the  space 
of  three  months,  being  ill ;  but,  when  he  re- 
tomed,  the  roaster  received  him.  Rex  v. 
hkabitanta  oiOzUworth,  Burr.  Sett.  Ca.  No. 
108.  p.  302. 

31.  Servant  removing  with  his  master  in 
hii  second  year  gains  a  settlement,  though 
there  was  no  new  hiring.  Between  the  Pa. 
rii*«f  of  Cro$eombe  and  Saint  Cutkbert  in 
Welti,  2  Stra.  1240. 

32.  A  servant  going  to  sea  with  his  mas- 
ter's leave,  and  findmg  another  to  d<»  his 
work,  is  settled.  Between  the  Parishes  of 
Saint  Peter  and  Zoolaston,  2  Stra.  1232. 

33.  Toraing  the  servant  out  of  doors  be- 
fore the  end  of  the  year  does  not  prevent  the 
settlement  Between  the  Parishes  of  East- 
land and  Westhorsley,  Stra.  526. 

(b)  When  not. 

1.  A  settlement  is  not  gained  by  hiring 
for  a  year,  and  service  for  eleven  months 
only;  and  though  he  had  for  some  time  be- 
fore been  a  weekly  labourer,  the  former 
weekly  service  cannot  be  coupled  with  the 
^unog  for  a  year ;  because  not  ejusdejn  ge- 
»CTis.  Rex  V.  Inhabitants  of  Yfrinton^  Burr. 
Sett,  Ca.  No.  98.  p.  280. 

2.  Several  hirings  for  eleven  months  each, 
wd  service,  gain  no  settlement.  Rex  v.  /«- 
f^abUants  tf  Houghton,  Stra.  83. 

3.  A  settlement  is  not  gained  by  hiring 

%  a  year,  where  the  time  upon  liking,  pre- 

▼ioas  to  the  hiring,  is  included ;  a  hiring  fbr 

a  year  can  have  no  retrospect.    Rex  v.  In- 

hahHants  ofllam^  Burr.  Sett.  Ca.  No.  109.  p. 
304. 

^^.  A  settlement  cannot  be  gained  by  a 
hiring  and  service  for  a  year,  unless  the  com- 
nencement  of  the  service  were  subsequent 
to  the  hiring.    Say.  8. 

5*  A  settlement  is  not  gained  by  hiring 
for  a  year,  with  liberty  to  be  absent  during 
the  harvest  month.  Rex  y.  Inhabitants  of 
Bishofs  Hatfield,  Burr.  Sett.  Ca.  No.  141.  p. 

6.  Nor  by  hiring  and  service  for  two  years 
in  two  different  places.  Burr.  Sett.  Ca.  No. 
142.  p.  441. 

7*  Nor  where  the  master  of  a  parish  ap- 
prentice, in  consideration  of  40f .,  agreed  to 


discharge  him,  but  the  apprentice  was  not 
of  age  to  consent  to  the  discharge.  Rex  v. 
Inhabitants  of  Anatrey^  Burr.  Sett  Ca.  No. 
142.  p.  441. 

8.  An  apprentice  hired  as  a  servant,  after 
his  master  broke,  makes  no  settlement,  un- 
less the  indenture  be  discharged,  &,c.  Buck* 
ington  T.  Bechamp,  8  Mod.  235. 

9.  A  settleinent  is  not  gained  by  hiring 
and  service  for  three  years,  where  the  ser- 
vice was  only  to  be  eleven  hours  the  six 
working  days,  and  the  rest  of  the  time  the 
servant  was  his  own  master.  Rex  v.  Inha' 
bitants  of  Macclesfield,  Burr.  Sett  Ca.  No. 
146. 

10.  Nor  by  hiring  for  a  year,  and  service 
till  within  three  weeks  of  the  end  of  the 
year,  and  then  with  his  own  consent  dis- 
charged, though  the  servant  returned  a  fort- 
night ailer,  and  was  hired  for  a  year,  and 
served  for  six  months.  Rex  v.  Inhabitants 
of  CuverstoaU,  Burr.  Sett  Ca.  No.  147.  p 
401. 

1 1.  A  hiring  and  service  for  a  year,  want- 
ing a  week,  is  insufficient.  Between  the 
Parishes  ofCeofnbe  and  Westwoodhay^  Stra. 
143. 

12.  So,  by  a  hiring  from  the 

14th  of  November*  till  Martin-  [  «1259  ] 
mas  following  (the  11th,)  because 
not  a  hiring  and  service  for  a  year.    Rex  v. 
Inhabitants  of  J^euoton,  Burr.  Sett.  Ca.  No. 
55.  p.  157. 

13.  A  settlement  is  not  gained  by  hiring 
and  service  fbr  a  year,  by  a  man  who  is  mar- 
ried at  the  time  of  being  hired.  Rex  v.  /n- 
habitants  of  Hitcham,  Burr.  Sett.  Ca.  No. 
156.  p.  489. 

14.  Going  away  twelve  days  before  the  end 
of  the  year  prevents  a  settlement  Between 
the  Parishes  of  Syford  and  Castleehurch, 
Stra.  1022.  Burr.  Sett  Ca.  No.  20.  p.  68. 
S.  C. 

15.  A  settlement  is  not  gained  by  service 
for  six  years  without  any  contract  or  agree- 
ment Rex  V.  Miabitants  of  WeyhUl,  Burr. 
Sett.  Ca.  No.  157.  p.  491. 

16.  So  where  there  was  a  service  for  four 
or  five  years,  but  no  hiring  or  agreement,  and 
the  servant  was  to  be  paid  one  penny  a  gross 
fbr  the  buttons  he  should  make,  deducting  5s. 
a  week  for  his  meat,  &,c.  Rex  v.  JnhabitarUs 
of  Saint  Peter's  in  Dorchester,  Burr.  Sett  Ca. 
Na  165.  p.  513. 

VIII.  Relative  to  smruEMENTs  by  birth. 

1.  A  bastard  is  settled  where  born,  though 
called  in  the  order  the  son  of  J  H,  the  father. 
Rex  V.  Inhabitants  of  St,  Peter's,  Burr.  Sett. 
Ca.  No.  9. 

2.  Birth  gains  a  settlement  in  no  case  (ex- 
cept bastardy),  but  where  the  settlement  of 
the  father  or  mother  is  unknown,  and  then  it 
gains  only  tiU  the  legal  settlement  be  known. 
Odes  V.  Evershy  Blacktoater,  8  Mod.  170. 
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IX.  RiLATnrBTotBiflrrrtmiifTBTSzxouT- 

INO  Alt  ANNUAL  OPTICE. 

1.  Executing  the  office  of  titbing-mui 
gains  a  settlement.  Between  the  PariMket 
of  Burlncome  and  Sumpford  Peverel^  Stra. 
544. 

3.  So,  the  office  of  collector  of  a  revenue 
gives  a  settlement.  Rex  t.  hihabUanU  of 
Bieham,  1  Stra.  411. 

3.  So,  by  execating  an  annual  office  in  a 
parish  for  a  whole  year,  though  the  extent  of 
the  office's  jurisdiction  does  not  exceed  one- 
sixth  part  of  the  parish.  Rex  y.  Inhabitanta 
of  Whiteehurek,  Burr.  Sett.  Ca.  No.  117.  p. 
365.    Say.  134. 

4.  But  a  settlement  is  not  gained  by  ex- 
ecuting the  office  of  constable,  if  he  be  not 
presented  at  the  court  leet  according  to  the 
custom.  Rex  y.  InhabUartU  of  Winterhoumt 
Burr.  Sett.  Ca.  Na  167.  p.  520. 

5.  Officiating  as  a  schodmastBr  and  reoeiy- 
ing  jCIO  per  annum,  does  not  gain  a  settle- 
ment Between  the  ParWte»  of  Sheephead 
tfi  LeUetUrikirt^  and  Mdbomt  in  Derbyekire, 
Stra.  1235. 

X.  Or  TBB  arrTLUBNT  bt  bttatb; — 
(a)  When  and  haw  a  eettUment  U  gained. 

1.  A  settlement  is  gained  by  reaidmg  upon 
one's  own  estate  of  freehold,  be  it  ever  so  lit- 
tle. Rex  V.  Inhabitanta  of  SundriMh,  Burr. 
Sett.  Ca.  Na  4.  p.  7.  Stra.  983.  S.  C.  Fol. 
P.  L.  257. 262. 264.  But  see  Burr.  Sett.  Ck. 
JNo.  166. 

2.  A  settlement  is  gained  by  purchase  of 
an  estate  of  the  value  of  X30  bona  fide  paid, 
with  forty  days'  residence,  though  the  pre- 
mises should  be  immediately  mortgaged.  Hex 
y.  InhabitanU  of  TVdford,  Burr.  Sett.  Ca.  No. 
18.  p.  57. 

3.  Or,  though  the  forty  days'  residence  be 
not  successive^,  nor  upon  the  estate,  but  only 
lodging  in  the  parish,  or  though  the  estate  is 
sold  during  the  forty  days,  if  he  continues  to 
reside  on  it.  Rex  y.  Inhabitants  o^  Sowton^ 
Burr.  Sett.  Ca.  No.  40.  p.  125.  Andr.  345. 
S.  C.  Between  the  Pariehea  of  St,  NeoU  and 
St.  Cleer,  Stra.  111&  Burr.  Sett.  Ca.  No.  42. 

4.  Though  part  of  the  purchase-money  is 
advanced  by  another,  yet  if  there  is  no  fraud, 
a  settlement  may  be  gained.  Between  the 
Pariahea  of  Whaddington  and  Tedfbrd^  in 
Lincalnahire^  Stra.  1014. 

5.  So,  though  the  purchaser  borrowed  X24 
to  pay  jC38  for  the  estate,  and  immediately 
let  it,  without  ever  residing  upon  it,  but  lived 
in  the  parish  seven  years,  and  then  sold  it  to 
pay  a  mortgage.  Rex  v.  Inhahitanta  of  Acton 
Beauehamp^  Burr.  Sett.  Ca.  No^  116.  p.  326. 

6.  Where  the  esUte  is  of  less  than  X30 

value,  if  the  owner  comes  to  it  by 
[  ^1260  ]  gift*  or  devise,  &c.,  it  is  not  then 

within  9  Geo.  1.  c  7.  Rex  y.  In- 
habitanta af  Marwoodf  Burr.  Sett.  Ca.  No. 
124.  p.  386.    No.  179. 

7.  So»  a  settlement  is  gained  although  the 
purchase-monoy  was  only  jC12,  by  being  rated 


and  pering  to  the  land-tax.  Rex  t.  Inhabit^ 
anta  (fUjfadme^  Burr.  Sett  Ca.  No.  138.  p. 
430. 

8.  Allowing  a  debt  in  a  purchase  is  a  good 
purchase  of  JC30  yalne  to  make  a  settlement. 
Between  the  Pariahea  of  CoUeigh  and  Stack- 
landy  Stra.  1162. 

9.  If  a  person  reside  forty  days  upon  an 
estate  to  which  he  became  entitled  by  act  of 
law,  be  gains  a  settlement.    Say.  3. 

10.  A  person  settled  in  A,  has  an  estate 
descended  to  him  in  B ;  he  cannot  be  sent 
thither.  Between  the  Pariahea  of  Wookey 
and  Htntoft  BUwet^  1  Stra.  476. 

11.  Descent  of  a  copyhold  gives  a  settle- 
ment. Rex  y.  Pariah  of  BureUar^  11  Mod. 
292. 

12.  A  settlement  is  gained  by  leaseholder 
for  term  of  years,  the  ^ne  of  it  being  above 
JC30.  Rex  V.  hnhabitanUofSt.  Mary^  White- 
chapd^  Burr.  Sett  Ca.  No..  17.  p.  55. 

13.  .Obtaining  a  term  by  act  of  law,  though 
of  small  value,  gains  a  settlement    Stra.  97. 

14^  If  a  father,  without  receiving  any  pe- 
cuniary consideration,  grant  the  remainder 
of  a  term  of  years  in  alionse  to  his  dau^- 
ter,  and  the  husband  of  the  daughter  reside 
forty  days  in  a  house,  he  gains  a  settlement, 
however  small  the  yalue  c^tbe  term  is.  Say. 
269. 

15.  The  court  will  presume  a  lease  to  be 
by  deed.    Stra.  555. 

16.  A  tenant  at  will  of  a  tenement,  or  the 
moiety  of  a  tenement,  of  the  annual  value  of 
jCIO,  gains  a  settlement  Say.  312.  Str.  503. 
Burr.  Sett  Ca.  No.  12a 

(b)  Whenwd. 

1.  The  act  of  9  Geo.  1.  c  7.,  takes  the  yalne 
of  the  purchase  from  the  money  actually  paid 
at  the  time  of  making  the  purchase.  iUx  v. 
Inhabitanta  of  Dunchurch^  Burr.  Sett  Ca.  No. 
177.  p.  553. 

2.  And  therefore  it  was  held,  that  no  set- 
tlement was  gained  where  the  purchase-mo« 
ney  was  only  jC19,  though  £IS  more  were 
laid  out  to  put  it  in  repair,  and  though  the 
owner  was  taxed  afler  the  rate  of  a  tenement 
of  JC30  value.    Id.  ibid. 

3.  When  the  party  took  premises  of  leas 
than  i?10  value  a  year,  but  the  landlord  was 
to  make  improvements  which  would  have 
made  them  worth  jCIO,  held,  no  settlement 
was  gained  unless  the  improvements  were 
actuslly  made.  Pariah  of  Southwold  y.  Yox- 
ford,  Stra.  1127. 

4.  A  settlement  was  held  not  to  be  gained 
by  an  estate  of  JC14  a  year  by  descent,  be- 
cause the  interest  in  it  determined  before 
forty  days'  residence.  Rex  v.  Inhabitantt  of 
Weat  Sh^fford,  Burr.  Sett.  Ca.  Na  110.  p.  307. 

5.  No  person  can  gain  a  settlement  by  pur- 
chase of^  an  estate  or  interest,  whereof  the 
consideration  does  not  amount  to  X30  bama 
fide.    Foley,  P.  L.  337. 

6.  The  purchaser  is  only  irremovable  dar- 
ing the  time  of  inhabiting  the  porchaaed  pre- 
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niiet;  therelore,  thoagb  the  ftther  is  irre- 
mofable,  the  ecm  has  no  derivative  aettlemeot 
there.  iSex  r.  InhabitanU  of  Salford,  Burr. 
Sett.  Ck.  No.  166.  p.  516. 

XII.  RlLATXTC  TO  8KTTLKMKNT  BT  MBNTINO  A 
TKNKMRNT ; — 

(a)  When  a  settlement  i$  gained, 

1.  A  windmill  is  a  tenement  within  9  &, 
10  Will.  3. ;  therefore,  by  renting  one  of  the 
viloe  ef  i?lO  a  year,  a  settlement  ia  gained. 
Between  the  Parishee  of  Butney  and  Benhall^ 
C.  T.  Hardw.  391.  Stra.  1077.  Andr.  3. 
Burr.  Sett.  Ca.  Na  33.  p.  107. 

2.  The  giving  sareties  for  the  rent  is  no 
itnpediment  to  t£e  settlement.    Andr.  3. 

3.  The  ability  to  stock  the  farm  is  not  ma- 
terial. Rex  V.  InhabUainli  of  We$ton^  Burr. 
Sett  Ca.  No.  59.  pi.  166. 

4.  Renting  a  coney  warren  is  a  settlement 
Between  the  ParUkeM  of  Kinber  and  Stone^ 
Stra.67d. 

5.  A  settlement  is  gained  by  renting  of 
f  12  a  year,  for  half  a  year  only.  Rex  v. 
IVtafertom,  Burr.  Sett.  Ca.  No.  167.  p.  520. 

6.  So  by  renting  of  JCIO  a  year,  and  residing 
abofe  forty  days  in  a  part  of  it  worth  40f .  a 
year  only;  and  letting  the  rest  to  under 

tonants.    Rex  v.  Inhabitante*  of 
I  •W6I  ]  Uandverrat,  Burr.  Sett.  Ca.  Na 
164.  p.  571. 

7.  Renting  a  house  and  land  at  101.  a 
year,  thongh  by  several  contracts,  is  suffi- 
cient. ^orthkniUy  v.  WoUon-Undertdge, 
Vohj,  P.  L.  79,  80. 

&  Renting  different  tenements  in  different 
pariflbes,  amounting  to  10/.  a  year,  gains  a 
settlement  in  that  parish  where  the  mac 
ttKdes  above  forty  days.  Rex  v.  Inhabitanit 
¥  Sandwich^  Burr.  Sett.  Ca.  No.  13.  190. 
Between  the  Pariehes  of  EUntead  and  HoUi- 
*«nie,  Stra.  849.    Foley,  P.  L.  81.  85. 

9.  So  an  entire  tenement*  of  10/.  per  an- 
Mm,  though  it  lies  in  two  parishes,  gives  a 
■ottlement  in  that  where  the  party  lives. 
Between  the  ParUkee  tf  Saint  jJin  and 
<^mwell^  in  the  County  of  Hereford,  1  Stra. 
Sas,  AmweU  ▼.  Saint  JohnX  11  Mod.  380. 
Between  the  PariBhee  of  South  S^fdenham  and 
Imbertan^  1  Stra.  57. 

10.  By  two  tenements  in  the  same  parish. 
8.  C.  Stra.  57. 

1).  A  settlement  is  gained  by  renting  the 
iBoiety  of  a  tenement,  as  tenant  at  will, 
where  the  moiety  exceeds  10/.  a  year.  Rex 
V.  IiUiahitante  of  DtgHt  7W,  Burr.  SettCa. 
No.  128.  p.  398. 

12.  So,  by  renting  land  from  Candlemas 
to  Michaelmas,  and  paying  11/.  for  it,  with 
forty  days*  residence,  it  need  not  be  a  taking 
for  a  whole  year.  Rex  v.  Inhalntaats  of 
Sheneion,  Burr.  Sett.  Ca.  No.  151.  p.  474. 
No.  190. 

13.  So,  by  renting  land  from  29th  of  May 
to  Ladynlay,  at  twenty^iz  guineas^  rent 
Att  V.  InhmhitMntM  of  Staunton  under  Bardm, 
Burr.  Sett  Ca.  No.  I7a  p.  558. 

Voj.  II.  42 


14.  By  renting  a  house  for  five  months* 
at  4/.  rent,  though  it  is  not  equivalent  to 
10/.  a  year;  but  the  sessions  expressly  stated 
it  to  be  worth  lO/.  a  year.  Rex  v.  Inhabitantt 
of  Christ  Church,  Burr.  Sett  Ca.  No.  185.  p. 
494. 

15.  A  settlement  is  gained  by  an  alien 
amy,  who  occupies  a  house  of  the  yearly 
value  of  10/:  for  fort^  days.    1  Saund.  7. 

16.  A  prisoner  gams  a  settlement  by  rent- 
ing 10/.  a  year.  Between  the  Parishes  of 
Saint  Margaret  and  Saint  Martin^  Stra. 
924 

(b)  When  not. 
.  1.  No  settlement  is  gained  by  renting  a 
tenement  of  6/.  \0t,  per  annum,  with  a  cove- 
nant to  make  it  worth  10/.  a  year,  but  that 
covenant  was  not  performed.  Rex  r.  Inhabit 
tanta  ofSouthwdd,  Burr.  Sett  Ca.  No.  47.  p. 
140. 

2.  Nor  by  renting  a  tenement  of  16/.  per 
annum,  jointly  between  two  persons,  though 
it  had  been  let  at  20/.  a  year,  since  the  half 
does  not  amount  to  10/.  a  year.  Rex  v.  /n- 
habitanU  ofMarden^  Burr.  Sett  Ca.  No.  HI. 
p.  311.    Say.  10.&C. 

3.  Nor  by  renting  a  messuage,  ^e^  and 
feeding  for  sixteen  cows  in  a  dairy,  though 
he  was  to  pay  above  10/.  a  year,  this  was  no 
tenement;  a  tenement  must  lie  in  tenure, 
and  relate  to  land.  Rex  v.  Inhabitanta  of 
Lockerly,  Burr.  Sett  Ca.  No.  113.  p.  315. 

4.  Renting  the  pasture  of  land  is  no  set* 
tlement  Rex  v.  Inhabitanta  ofMinehinhamp'- 
ion,  2  Stra.  874. 

5.  A  settlement  cannot  be  gained  by  hir- 
ing the  feed  of  land,  or  the  wick  of  a  dairy 
of  cows.  Rex  V.  Inhabitanta  of  Loekerly^ 
Say.  21. 

6.  Nor  by  renting  a  tenement  of  8/.  per 
aimiijii,  and  being  a  joint-tenant  for  3/.  15s. 
more,  and  to  pay  the  ioint-tenant  4s.  more 
for  some  privileges;  this  4#.  cannot  be  con- 
sidered as  a  rent;  then  8/.  added  to  the  half  of 
3/.  15f.  is  not  equal  to  10/.  Rex  v.  Inhabi- 
tanta of  Kniveton,  Burr.  Sett  Ca.  60.  No. 
159.  p.  499. 

7.  The  settlement  by  the  hiring  of  a  tene- 
ment  of  the  annual  value  of  10/^  is  not 
gained  by  reason  of  the  credit  given  by  the 
landlord  to  the  tenant,  but  the  express 
provision  of  the  legislature  forbidding  a  re- 
moval. Rex  V.  Mtabiiania  of  Dune  Tew, 
Say.  312.  Burr.  Sett  Ca.  No.  128.  S.  C. 
XII.  Relative  to  settlemknt  bt  inhabi- 
tancy. 

1.  A  settlement  is  gained  by  the  occupa- 
tion of  a  tenement  of  the  annual  ?alue  of 
10/.,  an  actual  hiring  not  being  necessary. 
Rex  V.  Inhabitanta  tf  Duna  Tew,  Say.  312. . 

2.  Long  possession  is  a  settlement  till  the 
right  is  determined.    Stra.  608. 

3.  To  gain  a  settlement  by  inhabitancy, 
forty  days'  residence  is  absolutely  necessary. 
Rex  V.  InhabitanU  of  Dt/wyn,  Burr.  Sett 
Ca.  No.  16.  p.  54. 
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[  *'1363  ]       4.*  A  married  woman  gainf  no 
wttlement   by  living    with    an 
adalterer.    rBetween  the  Pari$hes  of  Saint 
Andrew  and  Saint  Bride*9^  Stra.  51. 

5.  Nor  sea  hoy  by  lying  on  board  a  ship. 
Stra.  60. 

6.  A  stall  makes  no  inhabitancy.  Rex  ▼. 
InhabitantB  of  Saint  Olavita  Jury^  Stra.  51. 

7.  By  35  G.  3.  c.  101.,  no  person  shall 
gain  a  settlement  by.  delivery  and  pnblica- 
tion  of  notice.  Saint  AUian^t  ▼.  Saint  Be- 
UdphX  11  Mod.  106.  n. 

8.  The  settlement  of  a  poor  man  is  where 
he  dwells,  and  not  where  be  works.  Rtx»  t. 
SpUtalfield$,  8  Mod.  308. 

9.  Tet  his  settlement  is  where  he  serves, 
and  has  board  wsges,  and  not  where  he 
lodges,  &c.  Rex  v.  Whiteehapel,  8  Mod. 
369. 

XIII.   RSLATIVB    TO  BETTLEMVICTB    BT   PATINO 
TAXES,   RATES,   ftc. 

1.  A  settlement  is  gained  under  the  3  W. 
3.C.  11.  s.  3.  by  being  charged  to  and  paying 
the  public  taxes,  as  by  payment  of  the  land 
tax.  Between  the  Pariehee  of  Armeley  and 
Bramleif,  C.  T.  Hardw.  210. 

2.  Payment  of  taxes,  though  not  charged 
personally  or  nominally,  but  only  as  occn* 
pier  of  the  tenement,  makes  a  settlement 
Rex  V.  Britlnll,  8  Mod.  38. 

3.  A  settlement  was  held  to  be  gained  by 
a  tide-waiter  who  was  rated,  and  paid  the 
land-tax  for  his  salary,  though  he  was  repaid 
by  the  collector.  Rtx  y.  Inhabitanle  of  Oak- 
hmnpton^  Burr.  Sett.  Ca.  No.  3.  p.  5. 

4  So,  by  tenant  paying  the  land-tax, 
though  repaid  by  the  landlord.  Rex  y.  In- 
Kabitante  of  Chedingfold,  Burr.  Sett.  Ca.  No. 
132.155. 

5.  So,  bv  being  rated  by  name  *^  Bow- 
dens,*'  and  paying  a  quarter's  chnrch  and 
poor  levy,  though  repaid  by  the  landlord. 
Rex  V.  inhabitaniM  of  Chritt  Ckweh^  Burr. 
Sett  Ca.  No.  168.  p.  494 

6.  Being  charged  and  paying  to  a  rate 
are  both  of  them  necessary.  Rex  v.  Inhabi- 
tant 1^  Saratt,  Burr.  Sett  Ca.  No.  31.  p.  73. 

7.  A  settlement  is  gained  by  the  land-tax. 
though  it  be  not  for  a  whole  year.  Rex  v. 
Inhabitants  of  Brandey^  Burr.  Sett  Ca.  No. 
S3,  p.  75. 

8.  The  tax  need  not  be  a  parochial  tax. 
Rex  y.  Inhabitante  of  Brandey^  Burr.  Sett 
Ca.  No.  33. 

9.  A  settlement  is  gained  by  the  land-tax 
on  a  tenement  of  less  than  30^  value.  Rex 
T.  Inhabitante  (f  Worthy  Burr.  Sett  Ca.  No. 
37.  p.  90. 

10.  So,  by  the  land-tax  and  poor's  rate, 
though  the  purchase  money  was  only  13/. 
Jtex  y.  Mabitanie  of  UJfouime^  Burr.  Sett 
Ca.  No.  138.  p.  430. 

11.  By  being  rated  thus,  •«  T  C,  or  ten- 
ant,"  the  tenant  paid  the  taxes,  and  gained 
a  settlemont  thereby.  Rex  v.  Inhabitante  of 
PttMJiMsJfc,  Barh  Sttt  Ca.  No.  ISa  p.  148. 


13.  A  eettlement  ia  not  gained  by  tenant 
paying  the  poor's  rate,  if  not  rated  also. 
Rex,  y.  Inhabitante  of  Bramehaw^  Burr.  Sett. 
Ca.  No.  39.  p.  98.    Str.  1023. 

13.  Nor  by  paying  taxes  unless  rated  also. 
Rex  v.  Inhabitante  of  Lower  Watton^  Buxt. 
Sett.  Ca.  No.  30.  p.  100. 

14.  Nor  will  taxing  a  poor  man  make  a 
settlement  unless  he  pay  it    3  Salk.  353. 

15.  No  person  can  gain  a  settlement  by 
being  taxed  to  a  scavenger's  rate  or  high- 
ways. Foley,  P.  L.  341. 
XIV.  RxspBcrriNo  sxttlcmemts   in   x 


rAaoCBIAL  PLACES. 

1.  A  settlement  is  not  gained  in  an  extra- 
parochial  place,  unless  soch  place  comes  i|d- 
der  the  notion  of  a  vill  or  town.  Rex  v.  J^ 
habitants  of  Denham^  Burr.  Sett  Ca.  No.  U. 
p.  35. 

2.  And  therefore  a  pauper  whose  last  re- 
sidence was  in  a  place  extra-parochial,  and 
without  officers  for  the  poor,  cannot  be  re- 
moved thither  as  to  the  place  of  his  laet  legal 
settlement  Pariehee  ofDalham  y.  Denham^ 
C.  T.  Hardw.  110.  S.  a 

3.  The  statutes  43  Eliz.  c.  2.,  and  13  dc  14 
Car.  2.  c.  12.  s.  31.,  construed  to  give  the 
justices  powers  of  removal  in  all  extra- 
parochial  places  containing  more  hoaaes 
than  one,  with  this  restriction,  vix.  ao  as 
such  places  come  under  tlie  denomination  of 
a  vill ;  and  it  must  be  left  to  the  court  to 
judge  upon  the  circumstances  what  is  meant 
by   a   vill  or*  town.      Id.  ibid. 

Burr.  Sett  Ca.  No.  11.  p.  35.  [  *1S»3  ] 
S.C. 

4.  To  constitute  a  village  there  must  be  a 
a  constable  or  tithing-man.  Rex  v.  Inhmbi- 
tante  of  the  manor  ofGnfion^  Burr.  Sett.  Ca. 
No.  31.  p.  101. 

XV.  When  a  settlement  is  DcrEaaiMBD. 

One  settlement  cannot  be  determined 
until  another  is  gained.  Rex  v.  Inhahetmnta 
of  St,  Botolphf  Say.  199. 

SEWERS. 

1.  The  commission  ef  sewers  to  defend 
against  the  sea  is  very  ancient,  but  those  for 
the  melioration  of  land  are  by  statute.  Holt, 
643. 

2.  The  sUtutes  35  Edward  3.  and  t 
Henry  4  remain  in  force,  and  the  aathority 
given  by  the  commissioners  of  sewers  does 
not  extend  to  mills,  mill-stanks,  causeys,  dec, 
erected  before  the  reign  of  Edw.  1.,  anless 
they  had  been  raised  and  exalted  beyond 
their  former  altitude,  and  therefore  made 
more  prejudicial,  in  which  case  they  are  not 
to  be  thrown  down,  but  to  be  reformed  by 
the  abatement  of  the  excess  and  enhance- 
ment only.  Case  of  Chester  JUtd,  10  Co.  137 
b.  13  Co.  35. 

3.  The  several  eommisBioners  of  sewers 
throaghout  England  are  not  bound  to  folloer 
the  laws  and  customs  of  Rmaofiy  Maxah. 
Keighl^^i  case,  10  Co.  139  a. 
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4.  The  word«  in  tha  met  SO  Hen.  6.  c.  5., 
vis.  **  iceording  to  your  wiidoni  and  discre- 
tion,*' are  to  be  intended  and  interpreted  ae- 
eordiof  to  law  and  joatice.    Id.  ibid. 

5.  Commienoners  of  lewera  cannot  make 
a  near  river.    IsU  of  Ehf^9  caae,  10  Co.  141  a. 

CL  When  an  old  sewer  is  newly  to  be 
made  or  cleansed,  some  small  alteration  in 
reipect  of  the  natural  change  of  the  current 
maj  be  made ;  when  an  old  wall  by  the  vio- 
lence of  the  water  is  broken  down,  another 
will  in  case  of  inevitable  necessity  may  be 
made  to  defend  the  level ;  but  if  the  danger 
may  be  avoided  by  the  reparation  of  the 
old  walU  a  new  one  ought  not  to  be  erected. 
Id.  ibid. 

7.  If  one  is  bound  by  prescription  to  repair 
a  wall  against  the  flowing  of  the  sea,  and 
there  is  no  default  in  him,  but  by  reason  of 
'  Ike  nidden  and  unusual  increase  of  water 
the  wall  is  broken,  the  commissioners  of 
•ewers  ought  to  tax  aU  who  hold  lands  or 
tenements,  or  common  of  pasture,  ^c,  or 
have  or  may  have  any  loss,  damages,  dtc, 
aoeording  to  the  quantity  of  their  land;  if 
any  default  is  in  him,  and  the  danger  is  not 
inevitable,  but  he  may  well  repair  it,  the 
commiisioners  may  bind  him  only  to  repair 
it;  if  through  his  fault  the  danger  become 
inevitable,  or  he  cannot  repair  it,  in  which 
all  are  charged,  &c.,  every  one  charged  may 
have  an  action  on  the  case  against  him. 
Xe^iUe/jcase,  10  Co.  139  a. 

8.  Commissioners  of  sewers  can  order  the 
owner  of  the  land  (whatever  estate  he  has) 
to  repair.    1  Sid.  145. 

9.  None  can  be  taxed  towards  the  repairs, 
Ae.  bot  those  who  have  prejudice  or  dama- 
|es,  ftc,  by  the  nuisance,  and  who  may  have 
benefit  by  the  repair,  ble  tf  Bhf%  case,  10 
Co.  141  a. 

10.  The  assessments  ought  to  be,  1st,  ac- 
cording to  the  quantity  of  their  lands,  i^c ; 
2nd,  according  to  the  rates  of  V9wj  per- 
■00*8  portion,  tenure,  or  profit,  or  of  the 
quantity  of  the  eommon  pasture  or  fishing, 
^.  A  tax  generaJly  of  a  several  sum  in 
COM  upon  a  town  is  not  warranted  by  the 
coromiMion.  &  C.  10  Co.  141  a.  Cro.  Jac 
336. 

11.  A  rate  may  be  made  to  reimburse 
charges.   Stra.  1127. 

12.  The  commissioners  of  sewers  and 
their  proceedings  are  subject  to  the  jurisdic- 
tion of  the  King's  Bench,  notwithstanding 
the  clause  in  staL  13  Eliz.  c.  9. ;  and  a  eer- 
^•oran  lies  to  remove  their  proceedings. 
March,  196,  pi.  241.  Stra.  609.  1  Lev.  288. 
AattAV  case,  I  Vent.  67. 

13.  The  commissioners  must  obey  the  ctr- 
iiomrii  end  if  they  proceed  afterwards,  an 
attachment  lies  against  them,  and  they  shall 
befitted.  1  Lev.  288.  1  Ld.  Raym.  469.  1 
Vent.  67. 

14.  Objections  to  orders  removed  must 
^  argued  before  they  are  filed.    Stra.  1263. 


15.  An  order  of  the  eommissioners  re- 
moved into  I  he   K.  B.,  may  be 
confirmed*  for  part  and  quashed  [  *1284  ] 
for  part.    1  Sid.  145. 

16.  They  cannot  imprison  except  for  a 
contempt  committed  in  their  preeence.  1 
Sid.  145. 
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sheriff  for  the  acts  ofhii  ^ert, 

p.  1268. 

IX.  Respectino  the  sheriff's  duty  in 

the  execution  of  pbocess  oibbct- 

XO  TO  HIM,  p.  1268. 

X.  Respecting  his  poweb  to  bbkak 

OPEN  oooas,  p.  1269. 
XI.  Respecting  his  powebs  in  otheb 
BESPECTS,  p.  1269. 
XII.  Relative  to  his   poweb  and  ua- 

BILFTT  when    OUT    OF    OFFICE,  p« 

1270. 

XIII,  Of  the  ASSfGNMENT  FBOM  THE  OLD 
BHEBIFF  TO  THE  NEW  ONE,  p.  1270. 
XIV.  CONSEaUENCE  OF  THE    SHXBIFF   BE- 
ING INTEBESTED,  p.  1270. 

XV.  Effect  of  the  death  of  the  sbb- 

BIFF,  p.  1271. 

XVI.  Relative  to  the  bemsdy  against 
A  shebiff; — 

(a)  For  refusing  a  wrtt,  p.  1271. 

(b)  For  reusing  a  vote,  p.  1271. 

(c)  For  refusing  bail^  p.  1271. 

(d)  For  refusing  to  assign  the  baSiU 
bond,  p.  1271. 

(e)  For  taking  intuffieientbdU  or  sure 
ties,  4iv.,  p.  1271. 

(f )  For  an  escape,  p.  1272. 

(g)  For  permitting  a  rescue^  p.  1879. 
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(h)  For  montjf  Umed  wndtr  an  execu- 

tion^  p.  1273. 
s         (i)  Fornegleeting  to  pay  aytar*$reni 

to  the  landlord,  p.  1273. 
( j)  For  a  wrongful  ieiaure^  p.  1273. 
(k)  For  a  tortiout  arreMt,  p,  1273.. 
(1)  For  entering  a  liberty,  p.  1273. 
(m)  For  afaUe  return,  p.  1273. 
(n)  For  deceit,  p.  1273. 
XVII.  Rblatiyb   to   Tin  form   op  nto- 

CEBDINO   AOAINST  HIM  }— 

(a)  By  aelion  of  trespaoi  or  traoet,  p. 

1273. 

(b)  By  motion  to  theeourt,  p.  1274. 

(c)  By  ruling  him  to  bring  in  the  body, 

p.  1274. 

(d)  Bydittnngas,  p.  1274. 

(e)  By  amereemenl,  p.  1274. 

(f)  By  attaekmeni,p,  1274. 
^(g)  By  indictment,  p.  1274. 

(o)  By  information,  p.  1274. 
XVIII.  Relative  to  the  eemedt  foe  a 
sheriff; — 

(a)  For  disturbing  him  in  hit  office,  p. 

1275. 

(b)  For  entering  hit  bailiwick,  p.  1275. 

(c)*  For   rescuing  or  re- 
[  *I265  ]  moving  goods  teixed 

in  execution,  p.  1275. 

(d)  For  an  escape,  p.  1275. 

(e)  For  money  paid  on  account  of  a 

defendant,  p.  1275. 
(0  For  his  fees,  p.  1275. 
XIX.  Relative  to  the  form  of  procbed- 

iNO,  p.  1275. 
XX.  Relative  to  the  shbriff^b  tourn, 
or  court,  p.  1275. 

-I.  Who  m  uable  to  serve  the  office. 

The  subject  cannot  be  exempted  from  the 
office  of  sheriff  but  by  act  of  parliament  or  the 
king*8  ^rant.  Rex  v.  Larwood^  3  Saik.  134. 
1  Ld.  Raym.  29.  S.  C. 

II.  CONSEQUKNCB  OF  NOT  TAKING  THE  OFFICE. 

1.  An  information  lies  against  a  person 
fbr  not  taking  upon  him  the  office  of  sheriff, 
although  at  the  time  of  his  election  he  is  un- 
der  sentence  of  excommunication,  and  there- 
by  rendered  incapable  of  receiving  the  sacra- 
ment  required  by  25  Car.  2.  c.  3. ;  for  H  is 
incumbent  on  such  person  to  remove  the 
disability.  Attomey-Oeneral  v.  Read,  2  Mod. 
299. 

2.  If  any  citizen  of  London,  being  fully 
qualified,  shall  be  duly  elected  and  chosen 
one  of  the  sheriffs  of  the  city  of  London  and 
county  of  Middlesex,  and  should  refuse  to 
take  upon  himself  the  said  office,  (unless  he 
•hould  be  didcfaarged  by  oath  as  to  the  in- 
•officiency  of  his  estate,  not  being  worth 
10,0002.  at  the  time  of  his  election,)  he  shall 
Ibrfeit  the  sum  of  400/.  to  the  mayor  and 
commonalty  and  citiaens,  to  be  recovered  by 
action  of  debt  in  any  of  the  courts  of  record 
within  the  city  of  London.  JIfayor  of  London 
r.  Markuriek,  11  Mod.  164 


3.  And  an  indsbitaitu  assumjamt  may  be 
brought  for  the  fine.  York  v.  loion,  5  Mod. 
444. 

4.  To  debt  on  a  bye-law  brought  by  the 
chamberlain  of  London  in  the  mayor's  court 
of  the  citv,  against  a  person  for  refusing  the 
office  of  snerifi^  the  court  of  King*s  Bench,  on 
the  record  being  removed,  will  not  permit  a 
eoggestion  to  ho  entered  thereon  that  the 
dereodant  is  a  dissenter,  and  disabled  by  the 
statute  from  serving  the  office,  he  not  hav- 
ing received  the  sacrament,  &c.  Bosworik  v. 
WhUeman,  7  Mod  300. 

III.  ReLATIVB  to  THE  EXTENT   OF  THE  SHER- 
IFF'S JUKI8DI0TI0M. 

1.  All  hundreds  that  were  not  granted  i^ 
fee  by  the  crown  before  the  time  of  £dw.  3. 
are  joined  to  the  office  of  sheriff.  CoU  v* 
Ireland,  T.  Raym.  361,  363. 

2.  So,  the  custody  of  the  gaoU  of  counties 
is  inseparable  from  the  sheriff;  and  therefore, 
if  the  king  grants  the  custody  of  such  gaol 
to  another  it  is  void ;  for  the  sheriff  being  the 
immediate  officer  of  the  king's  courts,  and 
answerable  for  escapes,  and  subject  to 
amercements,  ought  to  have  the  appointment 
of  such  gaolers  for  whom  he  will  answer. 
JWOfoR*!  case,  4  Co.  32  b. 

3.  He  cannot  be  restrained  himself  in  any 
part  of  his  own  power  by  the  king.  Norton 
V.  Simmes,  Hob.  .13. 

4.  The  sheriff  of  York  has  no  authority  to 
summon  one  inhabiting  in  Middlesex,  al- 
though he  has  a  fireehdd  in  the  county  of 
York.    SRo.  163. 

5.  An  arrest  by  the  sheriff  within  a  liberty 
is  good,  but  he  thereby  commits  an  offisnce 
to  the  k>rd.     WoUfrsstoffs  case,  Yelv.  51, 52. 

6.  The  power  of  a  sheriff  does  not  extend 
beyond  his  county.    Plow.  37. 

7.  Each  sheriff  of  London  has  his  disttnei 
officers,  and  those  of  one  compter  cannot  ar- 
rest on  a  plaint  in  the  other,  nor  can  tber 
carry  to  another  compter  than  that  in  which 
the  plaint  was.  Ridingt  v.  Edwin^  1  Show. 
162. 

IV.  What  fees  be  is  entttlkd  to. 

1.  By  the  common  law  he  is  to  take  no 
fees  for  doing  his  office.  MUchsl  ▼.  Aew- 
ndds,  10  Mod.  139. 

2.  For  the  sheriff  is  only  the  king's  minis- 
ter,  and  is  entitled  to  no  profit,  but  only  an 
allowance  for  his  labour,  and  therefore  if  the 
king  appoints  another  to  execute  a  writ,  no 
wrong  is  done  thereby  to  the  sheriff.  Plow.  76. 

3.  fiut  now  he  has  fbes  given  him  by 
statute.    10  Mod.  139. 

4.*  He  may  maintain  debt  for 
fees  on  executmg  an  degit.    Holt  [  *13M  1 
318. 

5.  Since  the  statute  of  28  Eliz.,  it  has  al- 
ways  been  the  usage  for  the  sheriff  to  take  a 
fee  upon  a  eo.  so.  for  the  trouble  which  be 
has  in  the  execution ;  and  if  there  be  a  seoond 
execution,  he  shall  have  a  fbe  for  that  also, 
and  an  action  will  lie  for  this  fee;  and  it  was 
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nid  that  this  statute  is  mistaken  in  the 
printed  books,  fiir  the  roll  is  an.  S8  Eliz.  and 
the  statute  is  on.  99.  Pope  ?.  JXn^man,  Skin. 
363. 

6.  The  sheriff  shall  have  poundage  fer  eze- 
cations  within  corporations  if  on  foreign  judg- 
ments.   Pope  ▼.  Hamant  Ckimh.  217. 

7.  Poundage  and  other  necessary  charges 
may  be  levied  out  of  a  penalty,  riaieyne  ▼. 
TAarnhiU^  1  Barnes,  134. 

8.  A  sheriff  shall  not  take  fees  for  eze- 
coting  the  judgment  of  an  inferior  court. 
BroehteU  v.  Lock,  5  Mod.  97. 

[See  anUt  tit.  Feb,  Vol.  I.  p.  686.) 

V.    How  WKH  HB  IS  PEOTBCTKD  IM  1111  KZVOU- 

HON  or  HIS  omcB. 

1.  It  is  a  contempt  to  disturb  him  in  eze- 
coting  an  execution.    Holt,  154. 

2.  Where  erroneous  process  is  directed  to 
faim,  he  is  protected  in  executing  it  3  Saund. 
101  X.  193  a.  n.  [a].    Hob.  48. 

3.  The  sheriff  of  a  county  palatine  is  pro- 
tected.   Id.  ibid. 

4.  But  a  bailiff  of  a.franchise  to  whom  a 
eheriff^s  writ  is  erroneously  directed,  is  not 
protected.    Id.  ibid. 

5.  He  is  not  pnnishahle  as  a  trespasser  for 
entering  into  land  to  execute  the  process  of 
law,  though  the  parties  to  the  suit  are  mere 
strangers  to  the  land,  snd  never  had  any 
thing  in  it.    Plow.  13. 

6.  The  sheri^  having  an  extent  upon  a 
statute,  can  collect  the  g^ods  together  in  one 
place  to  be  viewed  and  appraised  by  the  ju- 
rors, without  being  a  trespasser.    Ino.  563. 

7.  Where  the  sheriff  does  not  misbehave 
himself  in  executing  k  fieri  faeiat^  he  shall 
not  be  charged  in  debt  or  scire  faciat^  unless 
it  appears  by  his  own  return  that  he  has  the 
BDoney  in  his  hands.    2  Saund.  345. 

8.  If  the  sheriff  has  no  notice  of  an  act  of 
bankruptcy,  and  has  paid  over  the  money,  he 
is  excused.    2  Saund.  47  m. 

9.  On  an  erroneous  judgment,  the  sheriff 
cannot  show  the  error  to  defend  himself  in 
an  action  for  escape.    2  Saund.  101  a. 

10.  A  sheriff  cannot  justify  receiving  any 
person  who  is  brought  to  him  in  illegal  cus- 
tody, for  he  is  not  Iwund  to  receive  a  prisoner 
from  any  body  but  from  a  constable  or  other 
peace-officer.    Rich  v.  Doaghty^  6  Mod.  154. 

11.  He  cannot  take  advanta^  of  his  own 
irregularity  to  excuse  himself  m  an  action. 
HaU  ▼.  OlC€1^  Com.  138. 

12.  If,  after  selling,  an  extent  be  delivered 
to  him,  and  he  give  up  the  money  to  the 
crown,  the  assignees  may  bring  money  had 
and  received  against  him  ;  otherwise,  if  he 
sold  under  extent,  thoosh  wrongfully  pre- 
forring  it  to  the  fi.  fa.  2  Saund.  70  e.  n.  [tj. 
70/.  n.  [»]. 

yi.  RSLATITS  TO   THE  UABILITY  OF  THE  XXB- 
CtrrOR  OF  A  BHIBIFF. 

If  the  sheriff  does  not  pay  the  money 
levied,  an  action  of  debt  Ues  against  him  and 
bis  executors  after  his  death,  because  it  was 


a  duty  owing  by  him,  and  not  only  a  personal 
wrong.    3  Salk.  323.  pi.  6. 

VII.  Rebpxcting  bonds  given  TO  A  shxbiff; — 

(a)  Whai  are  good. 

1.  A  condition  of  a  bond  to  a  sheriff  to  ap> 
pear  personally  is  good.  BoUet  v.  Hearty 
Cro.  Eliz,  776. 

2.  A  bond  '*  to  be  a  good  prisoner,  and  not 
escape,**  is  good.     1  Saund.  161.  n.  (1). 

3.  A  sheriff's  bond,  conditioned,  that  if  the 
appear,  then  the  condition  to  be  void,  is 

I,  although  not  in  the  form  prescribed  by 
H.  6.  c.  9.,  fbr  the  latter  words  shall  be 
rejected  as  snrplussge.  MaUverer  v.  /Zed- 
s£atr,  1  Mod.  35. 

4.  Bond  conditioned  ^  ad  respondend.  prm^ 
fat.  J  R  deplaeiio  tran»gre$9ionitt  ^c,  ae  etiam 

biUa,^^   omitting   ''tptus    J    R,**   is   good. 
Wrench  v.  Britton,  10  Mod.  327, 33& 

5.  A  sherifi^g  bond  conditioned  to  answer 
the  plaintiff  in  a  plea  of  trespass 
generally,*  is  good,  although  the  [  •1267  ] 
writ  is  to  answer  in  a  plea  of  tres- 
pass, with  an  ae  etiam  in  debt.    Oardiner  ▼. 
I>tidga/c,2Show.51. 

6.  Neither  the  writ  nor  any  part  of  it  need 
be  inserted  in  the  condition  of  the  bond. 
Wrench  v.  BrUton,  10  Mod.  32a 

7.  He  may  take  a  bond  in  more  than  X40 
for  appearance.    Cro.  Jac.  286. 

8.  The  sheriff  has  a  right  to  have  two  sure- 
ties, but  he  may  take  the  bond  with  one  only. 
2  Saund.  61  c.  n.  (5). 

9.  A  bond  taken  by  sheriff  is  not  void  by 
statute  23  H.  6.,  although  the  surety  have  no 
lands.    Cotton  v.  Wale,  2  And.  175. 

10.  Nor  for  the  insufficiency  of  the  sure- 
ties.   Ma  636. 

11.  The  bond  must  be  to  the  sheriff  him- 
self as  such,  by  his  name  of  office,  and  not 
to  his  bailiff.    2  Saund.  59  6. 

12.  But  a  bond  given  to  the  plaintiff  him- 
self for  appearance,  is  good,  though  not  ac- 
cording to  the  statute ;  and  if  an  attorney 
undertake  to  appear  for  defendant,  the  court 
will  attach  him  if  he  do  not.  3  Salk.  75.  2 
Saund.  59  b. 

13.  Since  the  statute  23  H.  6.,  upon  a^srt 
facioi  delivered  to  the  sheriff,  he  may  take 
a  bond  of  the  defendant  to  pay  the  money 
into  court  at  the  return  of  the  writ.  Beats- 
/a^e*f  case,  10  Ca  99  b.    1  Saund.  161. 

14.  Such  bond  is  not  within  the  statute  23 
H.  6.,  for  that  statute  extends  only  to  such 
bonds  which  any  one  in  his  ward  makes  to 
the  sheriff,  but  is  good  at  common  law.  Beaw^ 
fage'e  case,  10  Co.  99  b. 

15.  A  bond  taken  by  a  sheriff  from  his 
clerk  for  payment  of  money  to  the  queen  in 
the  Exchequer  is  not  void  by  the  statute  23 
H.  6.    Mo.  542. 

16.  So,  a  bond  to  save  him  harmless  against 
a  false  return  of  a  fi.  fa*  is  good.  1  &und. 
161. 

17.  He  may  or  may  not  at  his  discretion 
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4.  He  may  remoye  his  pol  from  one  place 
to  another  within  his  bailiwick.    Hob.  202. 
See  1  Show.  162. 
Xn.    Rblativs  to  his  powsa  and  liabilitt 

WHEN  HE  IS  OUT  OF  OFriOB. 

1.  The  acts  of  a  sheriff  are  good  till  the 
writ  of  discbarge  is  received.  &aint  JohCt 
case,  Mo.  186. 

2.  By  the  seizare  of  goods  in  execution, 
the  sheriff  has  a  property  therein,  so  that  he 
may  make  a  valid  sale  of  them,  or  reseize 
them,  as  well  when  he  is  out  of  office  as  be- 
fore. 2  Sannd.  344.  Lutw.  [227.]  Cro.  Jac. 
73.  3  Salk.  322.  Contra^  Ayer  v.  Adem, 
Telv.  44.    Prae.  Ca.  K.  B.  210.  S.  C. 

3.  And  the  defendant  cannot  reclaim  the 
goods,  although  the  plaintiff  die  before  the 
return  of  the  writ ;  for  the  defendant  is  com- 
pletely divested  of  them  by  the  levy,  and  the 
sheriff,  though  out  of  office,  may  sell  them 
without  a  vaidkioni  exponas;  or,  if  he  will 
not,  he  may  be  compelled  by  a  dUtringa* 
directed  to  the  new  sheriff.  CUrk  v.  frUh- 
ef«,  11  Mod.  34,  35. 

4.  A  bailiff-errant  can  execute  a  warrant 
of  the  old  sheriff  made  before  the  writ  of 
discharge,  though  the  new  sheriff  be  elected. 
Mo.  364 

5.  An  action  on  the  case  for  negligence 
lies  against  an  ex-sheriff  for  omitting  to  de- 
liver to  the  new  sheriff  a  writ  of  iupenedeas^ 
by  reason  of  which  the  plaintiff  was  taken 
in  execution.  CaUhorp  v.  PhiUipB^  2  Mod. 
218.    1  Mod.  222.  S.  C. 

6.  If  the  sheriff  suffer  goods  to  be  rescued, 
a  icirefaeiat  lies  against  him  after  he  is  out 
of  office.    11  Mod.  35.  n. 

7.  If  the  plaintiff  consent  to  the  sheriff's 
abstaining  fVom  selling  the  goods,  and  the 
sheriff  go  out  of  office,  the  plaintiff  cannot 
forwards  have  a  dittringtu  against  him. 
2  Saund.  47  r.  n.  [c] 

8.  Nos  heriff  can  be  called  upon  to  make 
a  return  except  within  six  months  after  his 
office  expires.    1  Mod.  222.  notis. 

XIII.  Of  ths  assignment  from  the  old 

SHSaiFF  TO  THE  NEW  ONE. 

1.  The  old  sheriff  ought  to  give  notice  to 
the  new  sheriff  of  all  executions  wherewith 
any  person  is  charged  in  their  custody ;  and 
though  the  executions  are  of  record,  the 
new  sheriff  is  not  bound  to  take  notice  of 
them.     Wettly  v.  Skinner^  3  Co.  71  b. 

2.  A  prisoner  in  execution  at  the  suit  of 
|wo  several  creditors  was  delivered  over  by 
the  sheriff  at  the  end  of  his  year  to  his  suc- 
cessor, by  indenture,  wherein  the  execution 
at  the  suit  of  one  of  them  was  mentioned, 
but  the  other  execution  was  omitted;  this 
was  held  to  be  an  escape,  for  which  the  old 
sheriffs  were  liable.  fFeidyV  case,  3  Co.  71 
b.    Mo.  688. 

3.  If  a  sheriff  deliver  not  a  prisoner  whom 
ne  has  in  execution,  to  the  next  sheriff,  he 
himself  remains  stUl  a  sheriff  for  this  pur- 


pose, so  as  to  be  chargeable  as  a  sheriff  for 
the  escape  of  that  prisoner.    Hob.  266. 

4  By  20  G.  3.  c.  37.,  sheriffs  shalt,  at 
the  expiration  of  their  office,  turn  over  to  the 
succeeding  sheriff,  by  indenture  and  sche- 
dule, all  writs  and  processes  unexecuted,  and 
all  prisoners  in  his  custody.  6  Mod.  183.  n. 
1  Mod.  222.  fM<w.    2Mod.218.mKi«. 

5.  But  formerlv  an  aasignment  of  priso- 
ners by  under-sheriff  to  next  sheriff  was 
good  without  indenture.  W.  Kel.  125.  I 
Barnes,  259. 

XIV.     CoNSEaUENOE  OF  THE  SHEKIFF  BBDIQ 


1.  If  the  sheriff  be  a  parly,  or  related  to 
one  of  the  parties,  ftc,  and  the  venire  be  , 
awarded  to  him,  it  is  only  matter  of  chal- 
lenge, which  may  be  waived  or  released. 

Skin,  lia 

2.  On  challenge  to  him,  the  writ  is  to  go 
to  the  coroners.    Holt,  166, 167. 

3.  If  eight  only  plead  to  issue,  and  the 
venire  is  awarded  to  the  sheriff,  if  after  it  fall 
out  that  the  sheriff  is  a  defendant,  the  venire 
shall  go  to  the  coroner,*  though 

the  sheriff  has  not  yet  pleaded.  [  •12T1  j 

Rex  V.  City  of  fVoreetter^  Skin. 

106.  „    ^ 

4.  Where  it  Lb  suggested  on  the  roU  that 
a  brother  of  the  defendant  is  one  of  the  she- 
riffs of  London,  the  coroner  must  return 
the  jury.    Lord  J^orth  v.  EUioi^  Skin.  102. 

5.  Where  there  are  two,  and  one  of  them 
only  is  party  to  the  suit,  the  venirefaeioi  may 
be  directed  to  the  other,  and  not  to  the  coro- 
ner. Carth.214.  Rex r,  Warrington^ AUad, 
65.    12  Mod.  22. 

XV.  EfNCT  of  THE  DEATH  OF  THS  SBBEIFr. 

1.  If  a  sheriff  die,  no  process  shall  issue 
till  a  new  one  be  made,  and  the  process  shall 
not  go  to  the  coroner.  Rex  v.  Warrington^ 
12  Mod.  22. 

2.  Where  one  of  the  sherifis  of  London 
dies,  the  other  cannot  act,  for  one  alone  is 
no  sheriff,  and  the  survivor  must  wait  till  an* 
other  be  made.    1  Show.  289. 

3.  If  process  be  directed  to  the  sheriffs  of 
London,  and  one  of  them  dies,  the  process  is 
gone,  for  both  make  but  one  sheriff.  Stdter 
V.  Oroevenor^  8  Mod.  304. 

4.  If  a  sheriff  dies,  the  new  sheriff  is  bound 
to  take  notice  of  all  executions  against  any 
persons  he  finds  in  gaol.  Wef/(y  ▼.  Skinner^ 
3  Co.  71  b. 

5.  Where  a  sheriff  dies,  and  before  another 
is  appointed  one  in  execution  goes  at  large, 
it  is  not  an  escape;  for  the  prisoners  were  in 
the  custody  of  the  law  till  a  new  aheriff  wu 
made.    Id.  ibid. 

XVI.  Relative  to  the  rbmedt  aoainbt  a 

sBXEirv; — 

(a)  For  routing  a  «rt/. 
Case  lies  against  a  sheriff  for  rofasisg  a 
writ.    Iione  v.  Celtom  12  Mod.  485. 
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(b)  for  rtfunng  a  vote* 
An  action  lies  a^inst  the  eheriff,  as  retarn- 
ing-officer,  for  refusing  to  receive  the  poll  of 
a  legal  voter  at  the  election  of  a  iiiember  of 
parliament.    Athby  v.  White^  6  Mod.  46. 

.  (c)  For  refuting  hail. 

1.  If  a  defendant  in  custody  upon  mesne 
proeess  tender  a  bail-bond  with  sufficient 
sureties  to  the  bailiff,  and  he  refuses  it,  an 
action  on  the  case  will  lie  against  the  sheriff. 
Smith  V.  Hall,  2  Mod.  32. 

2.  What  are  sureties  so  sufficient  that  the 
refusal  of  them  shall  be  a  ground  of  action, 
•ee  2  Saund.  61.  n.  [u.]    61  f.  n.  [v.] 

(d)  For  refusing  to  assign  the  bail-bond. 

1.  He  is  liable  to  an  action  on  the  case  if 
he  refuses  to  assign.    2  Saund.  60  e. 

2.  But  not  aAer  a  surrender  of  defendant 
before  the  return  of  the  writ.    2  Saund.  61a. 

(e)  For  taking  insufficient  hail  or  sureties^  Sfr. 

1.  The  taking  a  bail-bond  discharges  the 
sheriff.     ]  Saund,  196  ^.    2  Saund.  60  6. 

2.  The  23  Hen.  6.  c.  10.,  which  authorizes 
aberifii  to  discharge  prisoners  upon  reasona- 
ble sureties  of  sufficient  persons  having  suffi- 
cient in  the  county,  is  compulsory  upon  the 
■heriff^  and  to  be  construed  for  the  benefit  of 
the  sheriff,  and  therefore  no  action  lies  for 
taking  sureties  that  are  insufficient,  or  that 
do  not  inhabit  within  the  county ;  but  if  the 
aheriff  donot  bring  in  the  body  at  the  return 
of  the  writ,  or  suffer  him  to  go  at  large  with- 
out authority,  be  is  liable  to  an  action.  Ellis 
y-  Yarborough,  1  Mod.  228.  3  Salk.  57.  Grot- 
9enor  v.  Soame,  6  Mod.  122.  2  Saund.  60,61, 
«•  0.  (6.)  154.  Contra^  Etherieke  v.  Csoper,  1 
Ld.Rsyra.  425.    1  Salk.  99. 

3.  If  an  action  is  brought  against  him  for 
rttaming  cepi  corpus  when  he  has  let  the 
party  to  bail,  he  may  either  demur,  or  plead 
23  Hen.  6.  c.  10.  in  bar.  Parker  v.  JVelbjf,  1 
Mod.  57.  Moore,  48&  Page  ▼.  Tulse,  1 
Mod.  240.  S.  P. 

4.  By  those  words  in  the  statute,  that  if 
the  sheriff  returns  a  cepi  eorput^  he  shall  be 
obliged  to  have  the  body  at  the  day  of  the 
'Stum,  dbc.,  it  is  only  intended  that  he  may 
be  amerced  to  the  king  for  not  having  the 
body  at  the  day.  2  Saund.  60.  See  10  Go. 
99  b. 

5.  If  the  defendaqt  do  not  appear  at  the 
return  of  the  writ,  the  sheriff  may  be  ruled 

to  bring  in  the  body,  and  upon  his 

[  *12T2  ]  neglecting  so  to  do,  an  attach- 
ment* shall  issue.    EUis  v.  Yar- 

^oroagK  2  Mod.  178.    Page  v.  Tulse,  2  Mod. 
83u 

6.  Or  he  may  be  amerced,  unless  he  has 
Msigned  the  bail-bond,  for  that  discharges 
the  sheriff.  Oronenor  v.  Soame,  6  Mod.  122. 
1  Salk.  99.  1  Saund.  161.  n.  [g.]  2  Saund. 
604.  ^*'' 

7.  Bat  an  action  lies  against  a  sheriff  for 
taking  insufficient  pledges  in  replevin,  Rouse 
T.  Pot/erson,  TMod.  387.    2  Mod.  181.  no^s. 

Vol.  II.  "  43 


8.  So,  ease  agaiast  him  for  net  returning 

food  issues  on  a  disiringas.    Anon,  12  Mod. 
94. 

(f)  For  an  escape. 

I.  An  "action  lies  for  an  escape  apon 
mesne  process^  if  he  let  the  parly  go  at  large 
without  taking  a  bail-bond,  or  rclurn  cepi 
corpus^  and  has  him  not  at  the  return  of  the 
writ,  t.  e,  does  not  put  in  and  perfect  bail  in 
due  time.    2  Saund.  61  o.  b.  n.  (4.) 

2.  The  sheriff  is  liable  for  the  escape  of  a 
prisoner  committed  to  the  gaoler.  lUx  v. 
Belwood,  11  Mod.  80. 

3.  If  the  sheriff  arrest  upon  a  capias  ulla- 
go  turn,  and  return  cepi,  and  suffer  him  to 
eitcape,he  is  liable  in  damages  to  the  amount 
of  the  debt.     Mo.  641. 

4.  If  a  ca.  sa.  is  delivered  to  the  sherifff 
who  makes  a  precept  to  the  bailiff  of  the 
dutchy,  who  returns  the  precept  served,  and 
the  sheriff  returns  cepi  corpus^  ho  is  thereby 
chargeable  to  the  plaintiff.    Yclv.  52. 

5.  Upon  escape  of  one  in  -execution,  it  is 
at  the  partyHi  election,  to  sue  the  prisoner  or 
tlie  sheriff.    Cro.  Car.  109. 

6.  If  the  sheriff  suffer  a  voluntary  escape, 
the  creditor  may,  at  his  election,  have  an  ac- 
tion against  the  sheriff,  or  a  scire  facias  quare 
e^ecuiionem  non  against  the  debtor.  Bastelt 
V.  Salter,  2  Mud.  136.    Holt,  279. 

7.  If  the  process  is  faulty,  yet  the  sheriff 
is  liable  to  an  action  for  escape.  Shirley  v. 
Wright,  Prac.  Ca.  K.  B.  151.  Salk.  273.  7 
Mod.  29.  11  Mod.  50.  Prac.  Ca.  K.  B.  211. 
ib.  169. 

8.  An  action  was  brought  as  administrator 
against  a  man  who  escaped;  the  adminis- 
trator brought  escape  against  the  sheriff:  but 
a  will  was  found,  and  the  administrator  was 
appointed  executor,  and  it  was  held  that  he 
might  maintain  the  action.  Prao.  Ca.  K.  B. 
104. 

9.  But  it  does  not  lie  either  for  an  escape 
(on  mesne  process)  or  false  roturn,  if  he  put 
in  bail  before  the  expiration  of  the  rule  to 
briiig  in  the  body.    2  Saund.  61  a.  n.  (4.) 

10.  No  proceedings  can  be  had  if  defend- 
ant surrender  before  the  return  of  the  writ. 
2  Saund.  61  a, 

II.  A  sheriff  is  not  liable  for  an  escape, 
until  the  prisoner  has  been  regularly  deli- 
vered over  to  him  by  his  predecessor.  6  Mod. 
183.  n. 

12.  An  assignment  of  the  bail-bond  should 
always  be  demanded  before  bringing  an  ac- 
tion for  an  escape.     2  Saund.  .61  b.  n.  [^] 

13.  In  an  action  of  debt  against  a  sheriff 
for  permitting  an  escape,  the  indorsement  of 
non  est  inventus  on  the  ca  ta.  is  sufficient 
evidence  of  its  having  been  delivered  to  him. 
Blotch  V.  Archer,  6  Mod.  152.  n. 

14^  So,  the  bailiff's  name  indorsed  on  the 
writ  is  sufficient  evidence  that  he  was  anthor- 
ized  by  the  sheriff  without  proving  the  war- 
rant.   Id.  ibid. 

15.  The  testimony  of  the  steward  of  the 
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■heriff*B  coart  is  inadmiMible  to  prove  that 
plain ta  had  been  levied  without  producing 
them.  fVilkinton  v.  Salter  and  Perry,  She- 
riffs  of  London,  C.  T.  Hardw.  310. 

[See  ante,  tit.  Escape,  Vol.  I.  p.  G05.] 

(7)  For  permitting  a  rescue. 

1.  For  a  rescue  upon  mesne  process  no  ac- 
tion lies  against  the  sheriff;  otherwise  in  case 
of  execution.     March,  1.  pi.  1.     W.  Jo.  201. 

2.  No  action  lies  if  the  taking  was  illegal. 

1  And.  234. 

3.  But  a  rescue  from  the  bailiff  on  mesne 
process,  while  removing  under  a  habeaB  cot- 
pu8,  will  not  excuse  the  sheriff.  Crompton 
V.  Ward,  1 1  Mod.  347.    See  also  W.  Jo.  201. 

4.  If  the  sheriff  returns  that  goods  are 
seized,  it  is  no  excuse  to  say,  that  they  are 
rescued.    2  Ro.  57. 

5.  A  aeire  facias  lies  to  have  execution 
against  him  of  the  money,  according  to  tiie 
va  ue  returned.    2  Saund.  344,  345. 

6.  Or  an  action  of  debt.  2  Saund.  344  n. 
(3.) 

7.  But  if  the  sheriff  return  a 

[  *1273  ]  rsscous,  it*  will  excuse  him  from 

being  fined  by  the  king,  though 

the  party  can  have  his  action  on  the  c^mo.  1 

Ro.  389. 

8.  A  icire  facias  lias  against  him  after  he 
is  out  of  his  office.  Clerk  v.  Witlien^  11  Mod. 
35  n. 

9.  In  escape,  one  may  plead  a  rescue  on 
mesne  process,  without  pleading  a  return  of 
the  rescue,  and  without  having  returned  it. 

2  Lev.  144.    2  Saund.  345. 

10.  In  case  of  rescue  from  mesne  process, 
the  plaintiff  must  prove  the  original  cause  of 
action,  the  writ,  the  warrant,  and  a  legal  ar- 
rest.    Wilton  V.  Ganf,  6  Mod.  211. 

11.  The  party  rescued  is  a  competent  wit- 
ness.    Wilson  V.  Gary,  6  Mod.  211. 

12.  No  writ  of  error  lies  to  the  Exchequer 
Chamber.    2  Saund.  101  c, 

[See  also  ante,  tit.  Rescue,  Vol.  I.  p.  3208.] 
(h)  For  money  levied  under  an  execution, 

1.  The  sheriff  is  answerable  to  the  plain- 
tiff to  the  value  of  the  goods  taken  in  execu- 
tion.   2  Saund.  46  c.  47. 

2.  After  the  debt  levied,  the  sheriff  is  debtor 
to  the  plaintiff,  and  capable  of  a  release  from 
him.    Hob.  206,207. 

3.  And  the  defendant  is  discharged,  though 
the  sheriff  does  not  satisfy  the  plaintiff,  or 
has  not  returned  the  writ ;  but  it  is  no  actual 
Batisfiu:tion  of  the  debt;  and  therefore  one 
obliffor  cannot  plead  the  seizure  of  another 
oo-obligor*s  goods  under  a  Jieri  facias,  2 
Saund.  46  e.  47.  n.  [a], 

4.  An  action  of  debt  lies  against  a  sheriff 
ibr  money  levied  on  a  fieri  facias,  although 
the  writ  is  not  returned.  Cockran  v.  Wellye, 
2  Show.  284.  Speaks  v.  Richards^  2  Show. 
381.  S.  P.  4  Mod.  404.  contra, 

5.  Debt  lies  by  an  executor  for  money  le- 
vied under  an  executioner  sued  out  by  the 
tesutor.  Coekran  v.  Welby  S  Mod.  212. 


6.  If  he  returns  that  he  has  taken  goods 
to  the  value,  but  retains  them,  a  scire  fadas 
lies  against  him,  to  have  exeeutioB  of  the 
money.    2  Saund.  71  6. 

7.  But  if  he  returns,  that  the  goods  seized 
remain  in  his  hands  06  defectum  emptorum^  he 
shall  not  be  charged  in  debt  or  scire  facims. 
2  Saund.  345. 

8.  The  statute  of  limitations  cannot  be 
pleaded  to  debt  against  a  sheriff  for  money 
taken  in  execution.  2  Show.  79.  Coekran 
V.  ff>%,  1  Mod.  245, 246.  2  Mod.  212.  S.  C 
2  Saund.  67  a,  n.  [z], 

[See  ante,  tit.  EzBcunoic.  div.  XVII.  amd 
XVIII.  Vol.  I.  p.  656.] 

(i)  For  neglecting  to  vay  a  year's  rent  to  the 

landlord, 
A  declaration  in  an  action  by  a  landlord 
against  the  sheriff,  for  neglecting  to  pay  him 
a  year's  rent  on  an  execution  against  the 
goods  of  his  tenant,  need  not  recite  the  sta- 
tute 8  Ann.  c  16.,  nor  the  judgment  on 
which  the  execution  was  founded.  Pain  v. 
fVomansel,  7  Mod.  257. 

( j)  For  a  wrongful  seixurt. 

1.  An'action  on  the  case  lies  against  sheriff 
and  him  to  whom  the  warrant  to  arrest  was 
made,  when  they  have  no  writ.    W.  Jo.  379. 

2.  Case  lies  for  knowingly  seizing  the 
goods  of  one  man  under  an  execution  a^inat 
another.    1  Sid.  183. 

(k)  For  a  tortious  artesL 

If  he  arrest  one  by  capias  and  returns  not 
the  writ  at  the  day,  it  is  a  tortious  arrest,  but 
not  so  in  his  servant  or  bailiff.  Cro.  Car. 
446,447. 

(1)  For  entering  a  liberty. 

Case  lies  by  a  corporation  having  retnm 
of  writs  within  a  town  against  a  sheriff  for 
entering  therein.    1  Ro.  118. 

(m)  For  a  false  return. 

So,  for  returning  on  a  jury  one  who  lived 
in  a  place  exempt.    1  Ro.  119. 

[See  ante,  tit.  Return,  div.  XVI.  Vol.  II. 
p.  1216.] 

(n)  For  duett. 

Deceit  lies  against  him  if  the  tenant  was 
not  summoned.    Jenk.  69. 

XVII.  RXLATIVK  TO  TRC  FORM  O?  PROCKXDDn 
AGAINST  RIM  ; 

(a)  By  action  of  trespass  or  trover. 

1 .  Trespass  lies  against  a  sheriff  for  mak- 
ing* a  replevin  afler  claim  of  pro- 
perty notified  to  him.    Leonard  [  *1374  ] 
V.  Stacey,  6  Mod.  140. 

2.  The  sheriff  took  the  goods  after  an  act 
of  bankruptcy,  and  afler  a  commission  and 
assigment  proceeded  to  eell  them ;  held  that 
assignees  might  not  have  trespess  against 
sheriff,  but  they  might  have  trover.  2  £iand. 
AtJ  p. 
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(6)  By  moUon  to  the  court 

1.  Ruto  for  the  sheriff  to  bring  in  money 
leried  by  him  on  ^ri  fadao  was  granted. 
Thomnnn  v.  DemptUVy  C.  T.  Hardw.  180. 

2.  The  coort  refused  to  order  the  adminis- 
trator of  a  bailiff  (tu  wliom  an  execntion  had 
been  delivered)  to  pay  over  to  the  plaintiff 
the  money  which  he  had  received  after  the 
bailiff's  death.  Want  v.  Swayne^  Willes,  185. 

(c)  By  ruling  him  to  bring  in  the  body, 

1.  A  rule  to  bring  in  the  body  cannot  be 
bad  after  a  recovery  against  sheriff  for  an 
escape,  nor  after  taking  a  cognovU  from  de- 
fendant.   2  Saund.  61  d,  n.  [aj. 

2.  The  rule  cannot  be  obtamed  till  bail  is 
excepted  to.  Anon,  Prac  Ca.  K.  B.  42.  Loflft, 
158. 

3.  Sheriff  has  fbor  days  exclusive  to  bring 
in  the  body.    Anon,  Prac  Ca.  K.  B.  213. 

4.  The  object  of  the  rule  is  to  compel  the 
sheriff  to  put  in  bail.    2  Saund.  61  d^  e. 

5.  He  may  be  ruled  whore  he  takes  only 
one  bail,  though  bail  has  surrendered  defend* 
ant.    Steward  V,  Bishop,  1  Barnes,  46. 

(S.  The  sheriff  should  put  in  bail  on  rule  to 
bring  in  the  body  in  six  days,  else  he  must 
pay  costs.  Henley  v.  Anderson^  1  Barnes,  80. 

7.  The  sheriff  was  ordered  to  pay  the  costs 
of  the  application  against  him,  where  bail 
was  not  perfected  tillafler  plaintiff  was  enti- 
tled to  come  for  an  attachment.  Feealon  v. 
Trwry,  2  Barnes,  78. 

8.  If  the  bail  taken  by  sheriff  were  then 
food,  but  afterwards  became  insufficient,  the 
sheriff  must  put  in  good  baiL  Champion  v. 
Tnpnsiend^l  Barnes,  80. 

9.  If  the  sheriff  neither  bring  in  the  body, 
nor  duly  put  in  and  perfect  bail,  the  court 
will  on  affidavit  of  the  service,  iLC  grant  the 
attachmenL    2  Saand.  61  e. 

10.  Formerly  he  was  only  amerced.  2 
Stand.  57.  n.  (2).  • 

11.  The  sheriff  shall  not  be  discharged 
from  the  attachment,  but  upon  payment  of 
the  whole  debt  and  costs,  and  not  merely  the 
flom  sworn  to.    2  Saund.  61  /.,  but  see  n,  [A]. 

12.  The  attachment  may  issue  though  de- 
fendant dies,  if  the  sheriff  be  already  in  con- 
tampt.    2  Saund.  61/. 

ll  Rule  to  bring  m  the  body  shall  be  dis- 
charged, if  defendant  has  continued  in  cus- 
tody  since  the  arrest:  otherwise  if  he  has 
••caped.  MaeleodY,Mariden^l  Barnes,  27. 
34a 

(d)  By  dirtringao, 

1.  If  the  sheriff  after  a  levy  does  not  pay 
the  money  at  the  return  of  the  writ,  plaintiff 
may  have  a  distringas  against  him  directed 
to  the  coroners.    2  Saund.  47  r. 

3.  If  the  sheriff  does  not  sell  between  the 
teste  and  return  of  the  distringas  against 
himself,  he  will  forfeit  issues  to  the  amount 
of  the  debt.    2  Saund.  47  r. 

(e)  By  amercemenL 

1.  If  he  return  a  etjpi  eorpuM^  and  has  not 
body,  be  shall  be  amerced.    3Salk.314. 


2.  After  the  plaintiff  has  accepted  an  as- 
signment  of  the  bail-bond,  the  sheriff  shall 
not  be  amerced.    3  Salk.  57. 

(f)  By  attachment. 
The  court  will  not  grant  an  attachment 
against  a  sheriff  for  neglecting  to  take  a  re- 
plevin bond.  Rtx  v.  Lewis^  2  Mod.  161.  nofts. 

(?)  By  indictment, 

1.  If  a  sheriff  take  upon  himself  the  custo- 
dy of  prisoners  without  delivery  by  indenture 
to  him,  he  may  be  indicted  if  he  suffer  them 
to  escape.    2  Ro.  146. 

2.  A  sheriff  is  indictable  for  refusing  to 
execute  a  warrant  of  justices.    2  Show.  182. 

(h)  By  information. 
An  infi)rmation  prayed  against  the 
sheriff*  of  Montgomery,  for  refus-  [  •1275  ] 
ing  after  notice  to  keep  his  prison- 
ers in  a  new  gaol,  was  refused.    Rex  v.  Ed- 
toardt,  7  Mod.  280. 

XVIII.  RXLATITK  TO  THE  &K1ROT  lOa  ▲  flHC- 

eiff; — 
(a)  For  disturbing  him  in  his  office. 
If,  while  a  sheriff  is  taking  a  poll,  a  per* 
son  take  away  the  poll-books,  or  other  papers, 
it  is  disturbing  him  in  his  office,  and  an  ac- 
tion will  lie  against  the  disturber.  Shaw  ▼• 
A  Burgess  of  Colchester^  2  Mod.  228. 

(b)  For  entering  his  bailivoick. 
Case  lies  for  entering  his  bailiwick.    Cary 
V.  Callice,  Comb.  198. 

(c)  For  rescuing  or  removing  goods  seixed  in 

executiiin, 

1.  The  sheriff  acquires  a  special  property 
in  goods  seized  under  a  writ  of  execution, 
and  may  maintain  either  trover  for  their 
value,  or  trespass  for  the  tortious  taking. 
Wilbraham  v.  Snow,  1  Mod.  30.  1  VenL  53. 
S.  C.  2  Saund.  46  c,  47. 

2.  He  must  continue  in  possession  in  order 
to  maintain  the  action.  2  Saund.  47.  n.  [c]. 
See  1  Mod.  31.  Sl  29  Car«9.  c  3. 

3.  The  declaration  need  not  state  that 
he  has  paid  the  value  to  the  plaintiff.  2  Saund. 
47. 

(d)  For  an  sscaps. 

1.  If  iudgment  in  debt  be  given  against 
the  sheriff  for  escape,  he  shall  have  his  action 
on  the  case  against  the  party  escaping,  al- 
though the  gaoler  suffered  him  to  escape. 
Moore,  404.     1  Leon.  237. 

2.  The  sheriff  may  bring  an  action  for  an 
escape  against  a  prisoner,  either  before  or 
after  he  has  paid  the  money.  1  Leon.  237. 
11  Mod.  135.  n. 

(e)  For  money  paid  on  accottnt  tf  a  de- 
fendant 

If  the  sheriff  took  no  bail-bond,  he  can 
have  no  action  against  defendant  though  ho 
has  paid  the  debt.    2  Saund.  61  g,  n.  [Ic]. 

(f  )  Tor  his  fees, 
1.  He  may  nave  an  action  of  debt  for  his 
fees  on  the  statute  28  Elii.  c  4.    AiUimey. 
Gensrai  ▼.  White,  Com.  435.    Noy»  75. 
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2.  Or  «n  action  on  the  case  upon  a  pro- 
mise to  pay  his  fees  due  Ky  law ;  thas,  in 
consideration  that  the  sheri^  at  dofendant^s 
request  would  levy  an  execution,  he  pro- 
mined  to  pay  him  such  feed  as  the  statute  of 
28  Eliz.  alldwj*.  Stanttm  v.  SuUard,  Cro. 
Eliz.  G54,  in  error.     Mo.  699. 

3.  But  bonds  taken  for  execution  fees 
are  void.     10  xMod.  86,  86.  139.  Noy,  73. 

4.  A  promise  for  the  payment  of  them  b 
good.    MUchel  v.  ReynoitU,  10  Mod.  85. 

5.  On  a  writ  of  false  judgment,  unless 
sherifTs  fees  are  paid,  he  may  execute  a  writ 
de  executione  judicii.  Gale  ▼.  Hooker^  1 
Barnes,  33. 

[See  ame,  tit  Fscs,  div.  TV,  Vol.  I.  p. 
686. 

XIX.   RiLATlVB    TO    THE   FORM    OF   PEO- 
CKEDINO. 

The  sheriffs  of  London  cannot  sue  as  one 
sheriff",  but  otherwise  in  Middlesex.  2  Show. 
433. 

XX.  RblATITX   to    THS   SHBaiFF*8   TOaRN    OR 

COURT. 

1.  A  court  leet  cannot  be  held  at  any  other 
time,  except  only  within  one  month  after 
Easter  and  Michaelmas,  unless  it  be  by  pa- 
tent or  special  prescription.  2  Saund.  291. 
See  also  Gnffith  v.  Bedle,  W.  Jo.  300. 

2.  Presentments  in  the  tourn  ought  to  be 
to  the  next  quarter  sessions.     Id. 

3.  If  the  king  grants  to  another  the  office 
of  clerk  of  the  county  court,  or  shire  clerk  of 
the  county  of  S,  with  all  fees,  &c.,  tor  life, 
this  is  void  against  the  sheriff  of  S,  when  he 
is  made  sheriff*,  because  the  county  court  and 
the  entering  of  all  proeeedings  in  it  are  in- 
aeparabl  V  incident  to  the  office  of  sheriff,  and 
it  is  in  the  court  of  the  sheriff,  though  the 
suitors  are  judges,  and  the  sheriff  is  the  im- 
mediate officer  to  the  court,  and  oucht  to 
answer  for  the  records  of  the  court  if  they 
are  embexded.    MiWnCa  caae,  4  Co.  32  b. 

4.*  It  i«  inseparably  incident  to 
[  *1276  ]  the  office  of  a  sheriff  to  make  the 
county-clerk.    Harcourt  v.  Fox,  1 
Show.  531.    Jlli<ioft*«  case«  4  Ca  32. 
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p.  1276. 

VI.  RSSPECTINO  THE  CAPTURE  OF  A  SHIP,  p. 
1276. 
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MASnat  AND  OWNERS,  p.  1376. 


I.  RxsPBcnna  the  apfointmknt  of  the 

CREW. 

When  a  person  is  made  roaster  of  a  shipi 
he  has  the  appointing  of  the  crew,  for  as  he 
is  answerable  for  all  events,  he  should  hare 
the  election  of  those  he  can  confide  in.  Ah 
iters  v.  Sankinst  12  Mod.  434. 

II.  Relative  to  the  preservation  op  a 

ship. 
If  a  tempest  arise  at  sea,  the  passengers 
may  levandi  navit  eatua,  and  for  the  salva- 
tion of  the  lives  of  the  men,  cast  over  the 
merchandizes,  &&    Motue^t  case,  12  Ca  63. 

III.  Respecting  the  stopping  of  a  ship. 

1.  The  king  cannot  stay  a  ship  or  lay  an 
embargo  in  time  of  peace.    Comb.  216. 

2.  An  action  lies  for  suing  iii  the  admi- 
ralty to  stay  a  ship  bound  to  Uie  £ast  Indies. 
Comb.  215. 

IV.  Relative  to  the  hypothecation  of  a 

SHIP. 

1.  The  roaster  of  a  ship  has  power  to  pawn 
it,  in  case  of  necessity,  by  the  civil  law ;  not 
so  by  our  law.    Hob.  12. 

2.  An  hypothecation  bondgivon  at  land  by 
the  master  of  a  vessel  for  necessaries  to 
supply  damage  done  by  stress  of  weather  at 
sea,  is  good.  Johruan  v.  &ifpeu^  U  Mod. 
30. 

3.  If  a  ship  has  been  legally  hypothecated, 
the  ship  remains  liable  to  answer  the  money 
borrowed,  into  whose  hands  soever  she  may 
come.    6  Mod.  12. 

V.  Ruprcting  the  mortgage  of  a  ship. 

To  secure  the  ve*paymeDt  of  money  ad- 
vanced upon  the  mortgage  of  shipe,  it  is  not 
requisite  that  the  mortgagee  should  have  ac- 
toal  possession  of  them ;  it  is  sufficient  if  the 
mortgagor  delivers  to  him  all  the  possession 
he  can  give.    Beiekier  v.  Forsona,  Keny,  48. 

VI.  Respecting  the  capturk  of  a  ship. 

If  a  captured  ship  be  retaken  upon  fresh 
pursuit,  though  afler  a  week^s  time,  the  prc^ 
perty  in  her  is  not  changed  by  the  capture, 
but  remains  in  the  first  owners.  Watson  v. 
7V«nt«r,  6  Mod.  12. 

VII.  Remedy  to  recover  a  bbif. 

1.  The  part  owners  of  a  ship  may  have 
trover  for  iL  Doclnoray  v.  Diel^Mtm^  Comb. 
366t  367. 

2.  One  took  away  a  ship,  and  sent  it  to 
the  West  Indies,  where  it  was  destroyed; 
held  evidence  of  a  destruction  such  as  to  en- 
able the  other  to  bring  trover ;  but  the  mere 
sale  of  a  ship  is  not  such  a  destroctioo.  S 
Saund.  47  h,  n.  [t]. 

3.  The  buyer  of  a  ship,  not  duly  conveyed 
under  the  register  acts,  acquires  a  proper^ 
sufficient  to  maintain  trover  agaiiiBt  a  stran- 
ger.   2  Saund.  47  d,  n.  [A]. 

VIII.  Relative  to  the  lubilitt  of  the 

MASTER  AND  OWNERS. 

1.  The  master  of  the  ship  is  

responsible,*  as  well  as  the  own-  [  *l7Tt] 

ers.    Baton  v.  Sandhrdf  3  Lev. 

358. 
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2.  The  matter  engagw  against  eTerytbioff 
except  pirates  and  storma,  and  is  answerable 
tboagh  there  be  no  apparent  nej^Iect  in  him 
or  his  serrants  and  seamen.  Hor$eman  y, 
Oibmm^  Fort.  34.    Morte  v.  Slue,  2  Lev.  69. 

3.  The  master  of  a  ship  is  a  common  car- 
rier, and  liable  in  an  action  on  the  case  for 
the  Taloe  of  goods  which  he  has  received  on 
freight,  on  their  being  stolen  bv  open  force 
ind  violence  from  on  board  his  ship  while 
Iviog  in  the  river  Thames.  Man  v.  Sluee,  1 
Mod.  85.  2  Lev.  69,  &  G.  T.  Raym.  220. 
Comb.  175. 

4.  The  master  though  not  on  board,  or  the 
person  having  the  care  of  the  ship  in  his  ab- 
sence, is  subject  to  the  penalty  on  the  statute 
10th  of  queen  Anne,  for  mooring  a  merchant 
■hip  at  the  king's  moorings,  at  the  election 
of  the  king.  Horteman  q.  t.  v.  0^$(m, 
Fort  34. 

5.  The  master  is  answerable  for  the  dis- 
tress of  the  ship.    3  Lev.  37. 

6.  The  owners  or  the  master  are  in  general 
liable  for  necessaries  for  the  use  of  a  ship,  if 
tile  master  order  them ;  but  if  it  appears 
that  the  credit  has  been  given  exclusively  to 
the  owners,  and  that  the  master  in  giving 
the  orders  acted  merely  as  their  servant,  he 
will  not  be  liable.  HosiHiis  v.  SlayUm,  C.  T. 
Hardw.  376. 

7.  For  repairs  done  to  the  ship,  the  mas. 
ter  or  owners  are  liable  at  the  election  of 
the  person  employed.  Camam  v.  Bennet,  2 
Stra.816. 

8.  For  goods  lost  out  of  a  ship,  case  will 
Ke,  either  against  the  master  or  owners. 
Heneman  v.  G»6«oit,  Fort.  35. 

9.  So  where  goods  are  damaged  in  a  ship, 
an  action  lies,  either  against  the  master  or 
the  part-owners.    Comb.  117, 118. 

10.  So  it  lies  against  all  the  owners  of  a 
ship  for  damage  done  to  goods  delivered  to 
the  roaster  to  be  carried.  2  Show.  478.  3 
Lev.  25a 

11.  Though  goods  are  spoiled  by  default 
of  the  master,  the  owners  are  liable.  Salk. 
440. 

12.  The  owner  who  has  let  his  ship  to 
another,  is  still  liable  for  a  Iocs  of  gold  sent 
by  the  ship.    Stra.  1251. 

13.  Ahhongh  it  appears  that  the  iVeight 
of  ^  certain  goods  shipped  on  board  a  general 
ship  usually  belongs  to  the  master,  yet  if  he 
refuse  to  deliver  the  same  to  the  consignee, 
in  action  for  non-delivery  lies  against  the 
owners  on  the  general  custom,  and  this,  al- 
though the  master  do  not  account  to  them 
for  the  freight ;  but  then,  in  the  case  of  a 
•pecial  verdict,  it  must  be  found  that  the  ship 
was  a  general  ship,  mx.  carrying  for  hire, 
for  the  custom  need  not  be  alleged  in  the 
declaration :  fac^i  must  be  found  sufficient 
to  bring  the  case  within  the  custom.  Boucher 
V.  Xowfon,  C.  T.  Hardw.  85. 

14.  By  7  Geo,  2.  c.  15.,  no  owner  shall 
be  liable  on   account  of  embezzlement  by 


master  or  mariiArs  beyond  the  value  of 
the  ship  and  freight.  Morg  v.  Sluice^  1  Mod* 
85.  nctu. 

15.  One  part  owner  is  not  suable  without 
the  others,  for  all  must  be  joined.  Ck>mb. 
117, 118. 

SIMONY. 

1.  Selling  a  curacy,  and  taking  money  to 
admit  persons  into  holy  orders,  is  simony. 
BiMhop  of  Saint  David'o  v.  Lury,  Carth.  484. 
1  Ld.  Raym.  447.  1  Salk.  106.  134.  294. 
S.C. 

2.  The  nature  of  it  is  eon/rccttis  ex  turpi 
eaxaa,  ei  eonira  bonot  more$,  Wineheombe 
v.  Buhop  of  IVinehetier,  Hob.  167. 

3.  If  a  man  contract  with  the  patron's 
wife  to  be  presented  for  money,  and  he  is 
presented  accordingly  by  the  husband,  it  is 
simony  within  the  Sist  Eliz.,  and  makes  the 
presentation  void.  Rex  t.  Bishop  of  Nor^ 
vfieh,  1  Ro.  236. 

4.  Upon  a  simoniacal  contract,  although 
the  grant  be  utterly  void,  yet  if  there  be 
a  presentment  therupon,  it  is  simony,  and 
when  the  spiritual  court  has  sentenced  it, 
the  common  law  courts  give  credit  thereto. 
Baker  v.  Rogert,  Cro.  Eliz.  788,  789. 

5.  The  sale  of  an  advowson,  with  a  cove- 
nant to  present  such  a  person  as  the  bar- 
gainee shall  nominate,  the  church  being 
at  that  time  full  of  an  incumbent  by  usur- 
pation, and  a  quare  ttnpedi/,  then  pending  to 
remove  him,  by  which  he  is  afterwards  re- 
moved, held  simony.*     Walker 

V.  Hamersly,  Skin.  90.  3  Salk.  [  •1378  1 
323. 

6.  Though  the  incumbent  had  no  notice 
of  a  corrupt  4igreement  made  between  W  R, 
and  the  grantee  of  the  next  avoidance. 
Amm,  3  Salk.  325. 

7.  The  parson's  presentation  may  be  simo- 
niacal, though  neither  he  nor  the  patron 
knew  of  it.    Rex  v.  Trui$el,  1  Sid.  329. 

8.  If  a  patron  conttaet  with  one  for 
simony,  and  present  another  without  simo- 
ny, it  is  not  within  the  statute.  Winch" 
combe  v.  Bishop  of  Winchetter,  Hob.  167. 

9.  If  a  stranger  contract  with  the  patron 
simoniacally,  it  makes  the  presenUtion  void. 
1  Ro.  236. 

10.  A  parson  being  sick,  the  father  (the 
son  being  present)  contracted  with  the  pa- 
tron for  the  next  avoidance,  for  100/. ;  this 
was  held  not  to  be  simony,  for  the  father  is 
bound  to  provide  for  the  son;  but  if  the 
father  himself  had  contracted  for  a  benefice 
to  the  intent  another  should  present  him, 
that  is  simony.  Smith  v.  Shelbowm^  Cro. 
Eliz.  686. 

11.  If  the  patron  for  money  present  to  a 
benefice  with  cure,  every  such  presentation, 
and  the  admission,  institution,  and  induction 
thereon,  are  void,  although  the  presentee  be 
not  party  nor  privy  to  it.  Case  of  Simonv^ 
12  Co.  74. 
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12.  And  though  the  stilute  inflicti  a  pe- 
nalty by  forfeiture,  and  doee  not  declare  the 
contract  void,  yet,  such  contracts  being 
against  law,  are  always  void.  BartleU  v. 
Finor,  Cartb.  253. 

13.  He  who  is  in  a  benefice  by  a  eimonia- 
cal  contract  is  disabled  to  enjoy  it  legally. 
Rex  V.  Bishop  of  AbrvicA,Cro.  Jac.  385. 535. 

14.  One  who  is  party  or  privy  to  the 
simony  is  perpetually  disabled.    2  Ro.  83. 

15.  A  presentation  for  simony  without 
admission  is  within  the  statute.  fVinch- 
combe  v.  Bi$hop  of  Winchester^  Hob.  167. 

16.  If  the  simoniacai  clerk  resign,  and 
another  be  presented,  and  die,  the  king  has 
thereby  lost  his  turn.    S.  C.  Hob.  167. 

17.  Simony  makes  the  church  void  as  well 
between  the  parties  as  strangers ;  but  not  to 
an  usurper,  or  to  the  grantee  of  the  next 
avoidance,  who  presented  by  simony. 
Winchcombe  v.  Bishop  of  WtneheBter^  Hob. 
167,16a    Cro.  Jac.  385. 535. 

18.  If  a  party  for  money  procure  ano- 
ther  to  be  made  rector,  the  money  cannot 
be  recovered,  as  the  contract  is  simoniacai. 
TMeridge  v.  XaeaUey,  W.  Jo.  341. 

19.  Simony  is  not  pardoned  by  the  word 
**  offences,*'  in  a  general  pardon,  because  it 
is  mahim  in  se.    Anon,  3  Salk.  265.  pi.  6. 

20.  Though  the  king  pardon  the  simony, 
yet  the  presentation  remains  void*  Winek" 
combe  V.  Bishop  of  Winehesler^  Hob.  167. 
Thomby  v.  Fleeiwood,  Com.  220. 

21.  A  prohibition  was  granted  to  the  ec- 
clesiastical court  upon  a  suit  there  for  tithes, 
because  the  presentment  belonged  to  the 
orown  by  the  31  £1.  for  simony.    Mo.  777. 

22.  Where  the  patron  is  an  infant,  and 
the  simoniacai  contract  was  made  with  his 
mother,  he  need  not  be  named  in  a  quare  tm- 
pedit.    Anon,  3  Salk.  324.  pi.  3. 

23.  Simony  cannot  be  intended;  and 
therefore,  if  defendant  intends  to  avail  him- 
self of  it,  he  must  specially  plead  and  show 
it.    BaUngion  v.  Wood,  W.  Jo.  220. 

24  Simony  could  not  at  common  law  be 
pleaded  to  avoid  a  bond*  Oldbuty  v.  Ore* 
gory^  Mo.  664. 

SLANDER. 

I.    RsflPICTINa  BLANDKa    OINBRALLT ; — 

(a)  JVfiat  teordsare  aetionabUf  p.  1280. 

(b)  What  are  not,  p.  1280. 

II.  Rklativk  to  ths  offence  or  impu- 


tation CHAEGED  OE  OQNVETEO  BY  THE 
SLANDER  ; — 

(a)    Treason  and  disaffection  to  go^ 
vemmeni! — 

1.  What  words  are  actionable, 

p.  1281. 
8.  What  are  not,  p.  1281. 
(b)    Murder;^ 
[*lVr9 1    1.*  What  words  are  actionable, 
p.  1281. 

2.  What  are  not,  p.  1282. 


(e)    Attempts  to  mlirder,  ifc^  p.  VOt 

(d)  Theft,  burglary,  Sfc;^ 

1.  What  words  are  actionable, 

p.  1282. 

2.  What  are  not,  p.  1283. 

(e)  Perjury  or  subornation  of  perjury; 

1.  What  words  are  actionable, 

p.  1283. 

2.  What  are  not,  p.  1284. 

(f)  Forgery;-^  ^ 

1.  What  words  are  actionable,  p. 

1284. 

2.  What  are  not,  p.  1284. 

(g)  Fraud  and  cheating  f — 

1.  What  words  are  actionable, 

p.  1281 

2.  What  are  not,  p.  1284. 
(h)  Fdony; — 

1.  What  words  are  actiooaUe,  p. 

1285. 

2.  What  are  not,  p.  1285. 

(i)    Mainienanu    and    reeeioing  sf 
thieves,  ifc^-^ 

1.  What  words  are  actionable, 

p.  1285. 

2.  What  are  not,  p.  1285. 
( j)    Incontinence ; — 

1.  What  words  are  actionable, 

p.  1285. 

2.  What  are  not,  p.  1286. 
(k)    Popery:^ 

1.  What  words  are  actionable, 

p.  1286. 

2.  What  are  not,  p.  1286. 
(1)    infectious  disease  ; — 

1.  What  words  are  actionable, 

p.  1286. 

2.  What  are  not,  p.  1286. 
(m)  Mamous  propenMiiies,  p.  1287. 
(n)    WiUhcraftf'^ 

1.  What  words  are  actionable, 

p.  1287. 

2.  What  are  not,  p.  1287. 
(o)   Insolvency,  p.  1287. 

(p)    TVespass,  p.  1287. 
HI.  Relative  to  the  rAETicuLAa  msoN 

BY  WBOM  THE  SLANDEE  WAS  CTIBE- 

Bo,  p.  1827. 
rv.  Relative  to  the  paetioulae  PEBsoiff 
raoFEBBioN,  oa  business^  with  ee- 

FEEENCE    TO    WUtCR    THE    SLAMDSE 
WAS  UTTEaEO;— 

(a)  In  generat,  p.  1287. 

(b)  Attorney  f — 

1.  What  words  are  actionable, 

p.  1287. 

2.  What  are  not,  l28a 

(c)  Clergymen;'—' 

1.  What  words  are  afitionabie,  p. 

1288. 

2.  What  are  not,  p.  1288. 

(d)  Cottnsel,  p.  1288. 

(e)  Deputy  Heutenant,  p.  1288. 

(f )  Judge  or  justice  of  the  psau;— 

What  words  are  actionable, 
1288. 
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9.  What  are  not,  p.  1289. 
p)   Membert  of  jwWiamen/,  p.  1289. 
(h)   Merchant  or  perton  carrying  on 
trade  or  buoineu  ; — 

1.  IV  hat  words  are  actionable, 

p.  1289. 

2.  What  are  not,  p.  1290. 
(i)    Oficert  in  general ; — 

1.  What  words  are  actionable, 

p.  1291. 

2.  What  are  not,  p.  1291. 
(j)   Surgeon,  p.  1291, 

(k)    Surveyor^  p.  1291, 

V.  PaOCKBDINOS  IN  THK   ACTION; — 

(a)  Pariiet  io  the  action ; — 

1.  Plaintiffs,  p.  1291. 

2.  Defendants,  p.  1292. 

(b)  Declaration,  p,  12S2. 

(c)  Defence  and  Pleat,  p.  1293. 

(d)  Replication,  p.  1294. 

(e)  £vufenee,  p.  1294. 

(f )  Verdict  and  damages,  p.  1295. 

(g)  Cofts,  p.  1295. 

(h)  Arreet  of  judgment,  p.  1296. 
[*I280]    VI.  RxLATiYK*  TO  FaocsxniNGa 

IN  TBI  OOnaT  OF  THB  OON- 
8TABLC    AND     MABSHAL,     p. 
1296. 
VII.  RSLAnVE     TO     PROCBXDINOe      IN     TBI 
RKroWDSE  COURT,   p.  1296. 
VIII«    RblaTIVB     TO     PaOCEEDINOS     IN     TBB 
•PiaiTUAL  COURT,  p.  1296. 
IX.  RiLATITB/ro  PR0CEKDINO8  BY    INDIGT- 
MBNT  OR.  information; — 

(a)  IVhat  toordo  areirtdiclabU,  p.  1296. 

(b)  What  are  not,  p.  1297. 

(e)  Form  of  the  indietmentt  p   1217. 
(d)  Defence,  p.  1297. 
X.  Wbbn  thb  party  mat  be  bound  to 

BIB  OOOD  BEBAYIOUR,  p.  1298. 
L  RVPIGTINO  BUkNOBR   QBNXBALLT  ; — 

(a)  JVhat  word*  are  actionable* 

1.  Io  actions  for  slander,  two  tbingfs  are 
oecestary  ;  first,  that  the  person  scandaliied 
be  certain  ;  second,  that  the  scandal  be  ap- 
parent from  the  words  themselves.  4  Co. 
17  a. 

2.  Words  spoken  by  way  of  internnration 
are  aetionablef  as,  if  A  say  to  B,  ^  Did  ^oa 
not  bear  that  C  is  gui  ty  of  treason?**  this  is 
tantamount  to  a  scandalous  publication. 
•fiar/o/Abrtton|i<on*sease,  12Ck).  132.  Cro. 
El.  273. 

3.  Adjeetire  words  are  actionable ;  if  they 
import  an  act  done ;  aliten,  if  they  import  an 
inclination  only:  so,  words  spoken  adjec- 
tiTely  Rre  actionable  if  they  slander  a  man 
in  his  office  or  trade,  Icc^  as,  to  say  of  a 
jod^e,  '^he  is  corrupt;"  of  a  clergyman, 
**  he  bas  made  a  seditious  sermon  ;**  or  of  a 
nefcbant,  ^he  is  a- bankrupt,  knave,  Ice** 
Brii/nd^e>scase,  4  Co.  18  b. 

4.  Words  which  injure  a  person  in  his 
profession,  or  bring  him  in  danger  of  punish- 
nent,  are  actionable.    3  Mod.  ibid.  27. 


5.  For  scandalous  words,  if  there  may  be 
consequential  damages,  an  action  lies.  Car- 
ter, 1 

6.  A  man  claims  contract  of  marriage 
with  a  woman,  by  which  she  loses  her  mar- 
riage; action  lies  against  him,  though  he 
claims  title  to  her  himself.  Sheppard  v. 
Wakeman,  1  Lev.  53. 

7.  If  it  appear  by  all  the  words  that  the 
person  is  scandalized,  though  it  be  only  by 
circumlocution,  or  by  description,  still  an  ac- 
tion Hes.    2.  Ro.  166. 

8.  Tbey  need  not  contain  a  direct  and 
positive  assertion.    Anon.  11  Mod.  60. 61. 

9.  So,  though  the  party  be  not  named,  bat 
only  signified.    Hob.  89. 

10.  Words  actionable  ought  to  import  in 
themselves  precise  slander,  without  ambt- 
guilty.    Cro.  Jac.  107. 

11.  Slander  ought  to  be  direct,  that  no 
reasonable  intendment  can  be  made  against 
it    Cro.  Jac.  184. 

12.  Case  lies  for  damage  by  scandal  as 
well  as  by  expense,  though  the  indictment 
was  insufficient.  Jone»  v.  Gwynn,  10  Mod. 
217. 

13.  Words  are  to  bo  taken  in  their  natural 
sense,  and  according  to  the  apprehension  of 
the  bye-standers,  and  the  old  rule  ofmitiori 
eeneu  is  exploded.  Somere  v.  House,  Holt, 
39.  iSaund.  242  a.  Skin.  183.  10  Mod. 
19& 

14.  These  actions  were  at  first  so  far  die* 
continuanced,  as  that  whenever  the  words 
were  capable  of  two  constructions,  the  court 
always  took  them  miiiori  tenau.  10  Mod. 
197. 

15.  The  rule  of  taking  words  in  mitiori 
eentu  was  only  adopted  where  the  words  in 
their  natural  import  were  doubtful,  and 
equally  to  be  understood  in  the  one  sense  as 
well  as  the  other.    Skin.  364. 

16.  Actions  for  defamation  are  now  en- 
couraged.    Castle  V.  Bailey,  Com.  530. 

(b)  What  are  not. 

1.  Anciently,  no  action  lay  for  words  un- 
less  the  slander  concerned  life.  King  v.  Lake, 
2  Vent  28. 

2.  Held,  no  action  lies  for  words  in  the 
disjunctive.    Cro.  Eliz.  780.    Mo.  182. 

3.  So,  for  words  spoken  in  French,  &c., 
where  no  one  understands  them  but  the 
party  speaking.    Anon,  Moore,  ]L82. 

4.  Where  there  is  no  intention  of  slander, 
an  action  will  not  lie.  Brook  v.  Sir  H.  .Afon- 
tague,  Cro.  Jac  91. 

5.*  To  say  a  man  is  excommu- 
nicated is  not  actionable.    Skin.  [  '^ISSl  ] 
124. 

6.  So,  ^  common  extortioner,'*  unless  par- 
ty was  an  officer.    Moore,  182. 

7.  ^Tbou  art  a  barrator,'*  unless  it  be 
spoken  of  an  attorney.  Maroton  v.  Dennis, 
2  Sid.  7.    Hob.  140. 

8.  *'  Thou  sfaooldst  have  sat  on  the  pillo- 
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ry,  if  thoa  ha4st  had  thy  deierto.*'    Moore, 
343. 

9.  Adulterer,  knAre*  villain,  pick-pockot, 
or  rogue,  not  aotionable.  Moore,  29.  Cro. 
Jac.  204.  Stra.  304.  2  Ld.  Raym.  1417. 
Stanl^oe  t.  BlUh^  4  Co.  15  a.    2  Lev.  62. 

10.  No  action  lies  for  slander  when  pub- 
lished of  another  in  the  course  of  a  proceed- 
ing in  court    2  And.  28,  29. 

11.  For  exhibiting  slanderous  words  in 
the  Star  Chamber,  nor  upon  his  saying,  in 
other  places,  that  the  matter  of  his  bill  was 
true.    Moore,  705. 

II.  Rklatitc  to  thc  omNd  oa  imputa- 
tion CHAaOKD  OR  OOIfVSTBD  BY  THE  8LAN- 

Dsa; — 
(a)  J^reaapnmtddiMtffeelioniogovernmaUs^- 
1.  What  words  are  actionable. 

1.  For  the  words  ^  thou  art  an  enemy  to 
the  state,"  an  action  lies.  CkoMter  ▼.  Pder, 
Cro.  Eliz.  602. 

2.  So,  **  he  hath  set  hfs  hand  to  bring  the 
late  king  to  justice.^  Haiok  v.  iSove,  1  Sid. 
131. 

3.  *^  Pierce  said  that  Lewes  said  there  is 
no  prince  in  England."  Lewu  t.  WaUer^  1 
Ro.444. 

4.  **•  It  is  well  known  that  I  am  a  true 
subject,  but  thou  servest  no  true  subject, 
anci  that  thy  own  conscience  doth  accuse 
thee."     Waldegrave  t.  Agar^  Cro.  Eliz.  191. 

5.  ^  As  sure  as  God  governs  the  world  he 
has  committed  treason."  Daey  v.  Clinch.  1 
Sid.  52. 

6.  **  He  is  a  clipper,  and  his  neck  shall  pay 
for  it ;"  so,  **  thou  art  a  clipper,  and  deserve 
to  be  hanged  for  it."  Moyden  v.  Myeoeke^ 
Skin.  183.    T.Jones, 235. 

7.  '*  In  Black*Bull  yard  yon  could  procure 
broad  money  for  gold,  and  dip  it ;"  because 
it  imports  the  act  done.  Snetd  v.  Perry^  2 
Salk.  697. 

8.  **  Traitor ly  knave,  or  rogue,"  is  action, 
ftble ;  so,  ^  branded  rogue."  Marke  v.  Cubit^ 
Aieyn,  35.     1  Sid.  103. 

9.  **He  has  the  Pretender's  picture  in  his 
room,  and  I  saw  him  drink  his  health,  dtc" 
Fhfr.  Camt,  8  Mod.  283. 

2.  What  are  not. 

1.  **Thou  art  a  rebel  against  the  king." 
OUmoiat  V.  Gully,  1.  Sid.  132. 

2.  ^  Thou  art  no  true  subject  to  the  king, 
and  that  I  will  prove."  Smiih  v.  TVimor, 
Cro.  Jac.  202. 

(b)  Murder;— 

1.  What  words  are  actionable. 

1.  **  He  is  infected  of  the  murder  and 
doth  smell  of  it,"  are  actionable  words.  3 
Dy.3l7.pl.  8. 

2.  An  action  lies  for  saying,  **6  B  is  the 
man  who  killed  my  husband."  button  v. 
Heywardf  8  Mod.  24. 

3.  ^^  He  hath  broken  two  or  three  of  his 


father's  ribs,  of  which  he  shortly  after  died, 
and  I  will  complain  to  a  justice  of  him ;  he 
may  be  hanged  for  the  murder,  though  it 
were  done  twenty  years  since."  PhiUipi  v. 
Kingfton,  1  Vent.  117. 

4  That  he  procured  one  to  kill  or  rob  an- 
other, though  he  be  neither  killed  or  robbed. 
Moore,  186. 409. 

5.  **•  He  hath  killed  J  S,"  without  a.verring 
that  J  S  is  dead.    1  Sid.  52. 

6.  Tibbot  and  one  Gough  agreed  to  have 
hired  a  man  to  kill  me;  and  that  Googh 
should  show  me  to  the  hired  man  to  lull 
me."  Tibbot  v.  Haynes^  Cro.  Eliz.  191.  4 
Ca  K  b. 

7.  **  Thou  art  a  black  shaghead  morther- 
ing  rogue."    Oreen  v.  lAneA^  W.  Jo.  226. 

&  **  If  Sir  John  Sid  might  have  his  will, 
he  would  kill  all  the  true  subjects  in  Eng- 
land, and  the  king  too ;  and  he  is  a  main- 
tainer  of  papists  and  rebellious  persons." 
Cro.  Jac.  407.    Hob.  181. 186.    1  Ro.  427. 

9.  To  say  he  killed  a  man  aboard  of  a 
ship,  and  if  he  had  not  bought  it  off  for  a 
piece  of  money,  he  had  suffered  for  it,  is  ac- 
tionable ;  for  it  shall  be  uken  that  tJte  kill- 
ing imputed  to  him  was  a  fellontous  killing*, 
as  otherwise  he  could  not  suffer  for  it.  Boie- 
JiM  V.  Lurlony  2  Show.  78. 

10.  "*  He  hath  poisoned  J.  S."  Cro.  Jac. 
343. 

11.  So,  for  saying  *Uhou  mnrtherer." 
Winter  v.  Bamam^  Owen,  33. 

12.*  It  is  actionable  to  say, 
^*my  lady  C  offered  to  give  poi-  [  *i383  ] 
son  to  one  to  kill  the  child  with- 
in her  body."    4  Co.  16  b.  Mo.  41 8. 

13.  «*  William  KeymoDB  had  gotten  A  B  hia 
maidservant  with  child  with  four  children, 
and  afler,  he  killed  them."  Keytnerer.  Hal- 
let^  W.  Jones,  141. 

14.  '*  I  hope  she  did  not  murder  her  child;" 
the  defendant  answered,  **  but  she  did,  and 
blood  requires  blood."  NaiUr  v.  Clanfce,  T. 
Jones,  211. 

2.  What  are  not. 

1.  **  Thy  son  is  a  murderer ;"  no  action 
lies,  without  alleging  that  there  was  no  other 
son.    Harvey  v.  ChamberUtith  Palm.  983. 

2.  *^For  my  ground,  A  H  seeks  my  life; 
and  if  I  could  find  J  S,  I  do  not  doabi  but 
within  two  days  to  arrest  him  for  suspicion 
of  felony ;"  held  that  the  first  words  are  not 
actionable ;  bat  for  the  last  words  the  action 
lay,  because  for  suspicion  of  felony,  ho  may 
be  imprisoned,  and  his  life  drawn  in  qnes- 
tion.    Next  v.  Yeonuau^  4  Co.  15  b. 

3.  ''Thou  hast  poisoned  Smith,"  (for  it 
might  be  unwillingly),  quendam  Slain.  Smiti^ 
ad  tune,  defunct^  iwmiendo.  Miles  ▼.  Jacobs 
Hob.  6. 268. 

4.  ^  Thy  huilband  was  the  occaaioo  of  tbo 
death  of  A."    SktUtm  v.  Earth,  2  Sid.  71. 

5.  **  He  is  a  brabbler  and  a  quarreler,  for 
he  gave  his  champion  counsel  to  nnnka  a 
deed  of  gilt  of  his  goods  to  kill  me,  aad  tlna 
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to  fly  oat  of  the  coantry,  but  God  preserved 
me,"  18  not  iictionable ;  because  the  mere  in- 
tent, without  an  act,  is  not  punishable  by 
law.    Eaion  v.  AUeUt  4  Co.  16  b. 

6.  "  She  had  a  child,  and  either  she  or 
■oroebody  else  has  made  it  away.*'  Falkner 
y.  Cooper,  (Bridgman,  C.  J.  coirfro,)  Carter, 
55. 

7.  ^Thy  son  has  murdered  my  child,'* 
held  too  general.    Cro.  Jac.  635. 

8.  **  PJai/itiff  hayinff  a  wife  still  living, 
the  defendant  said  to  him  **  thou  hast  killed 
my  wife,'*  held  not  actionable ;  otherwise  if 
she  bad  been  dead.   Snag  ▼.  Gie,  4  Co.  15  a. 

9.  **  J  S  told  me  that  he  had  heard  say 
that  thou  didst  poison  thy  first  husband." 
Moore,  408. 

(c)  Attempt  to  murder^  ^c. 
h  '^  He  went  about  to  kill  me;"  an  action 
lies.    Warner  v.  Cropwell,  3  Leon.  231. 

2.  So,  "*  If  I  had  consented  to  M  0,  T  H 
had  not  been  alive."    4  Co.  16  b. 

3.  ^*  He  assaulted  my  wife  with  an  intent 
to  ravish  her,"  or  **  to  rob  her."  Langly  v. 
Clmk,  1  Sid.  76. 100. 

(d)  Theft,  burglary,  S^,;— 
1.  "What  words  are  actionable. 

1.  Held  that  an  action  lay  for  calling  a 
man  **  thief '^  after  a  general  or  special  par- 
don. Cuddington  Y.  fVilkins,  Hob,  61,81, 
82.  Ow.  150.  Moore,  863.  Keilw.  26.  1 
Sid.  52. 

2.  The  words  *^C  was  in  W  gaol,  and 
tried  for  bis  life,  and  would  have  been  bang- 
ed, had  it  not  been  for  L,  for  breaking  open 
the  granary  of  farmer  A,  and  stealing  his 
bacon ;"  beld  actionable.  Carpenter  v.  Tar- 
rs«(,  0.  T.  Hard w,  339. 

3.  **  Thou  art  a  thief,  and  hast  stolen  my 
doog,"  actionable,  because  in  common  par- 
ianee  it  is  understood  of  dung  in  a  heap, 
which  is  a  chattel.  Yeanoorth  v.  Pierce, 
Aleyn.  31. 

4.  ■*  Yon  are  a  rogue,  and  broke  open  a 
hoose  at  Oxford,  and  your  grandfather  was 
forced  to  bring  over  30i.  to  make  up  the 
breach  ;*'  for  a  man  who  heard  them  could 
not  intend  other  than  that  he  meant  a  felo- 
nious breaking  of  the  house.  Somen  v. 
finite.  Skin.  364.  Comb.  232. 

5.  M  He  was  in  prison  for  stealing  horses;*' 
otherwise  ^  upon  suspicion.'*    Moore  866. 

6.  **8he  is  as  yery  a  thief  as  any  that 
robs  by  the  highway  side."  Lady  Kateliffe 
J,8kuMey,  Cro.  £ltz.224. 

7.  ^  Arys  is  a  thief,  he  has  stolen  my  corn, 
and  given  me  no  satisfaction."  Arys  v.  Hig' 
gene,  W.  Jones,  43  Moore,  883. 

8.  ^^  When  wilt  thou  bring  home  my  hus- 
band's sheep  thou  has  stolen."    Moore,  418. 

9.  *^  Have  yon  brought  home  the  40/.  you 
stole."  2  Ro.  165.  Palm.  66.  Cro.  Jac. 
568. 

10.  **Thou  bast  stolen  a  load  of  hop 
poles."  QuUdeuford  v^  Ward,  Cro.  Eliz. 
225. 
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11.**  Such  a  one  told  me  that  J  S  stole, 
&c."    MayoU  v.  Gibbons,  2  Ro.  166. 

12.*  **He  set  upon  him  in  the 
highway,  and  took  his  purse  from  [  *1283  ] 
him,  and  would  have  cut  him  in 
the  middle  had  not  the  plaintiff  run  away." 
Lawrence  v.  Woodward,  W.  Jones,  302. 

13.  ^  They  did  lie  in  wait  to  rob  him,  and 
did  set  upon  him  to  rob  him,  and  by  reason 
of  the  hue  and  cry  were  fain  to  run  away 
upon  one  horse."  Lewknor  v.  CroucMey,  W. 
Jones,  195. 

14.  ^  Thou  hast  stolen  our  bees  (innuendo 
a  stock  of  bees,)  they  are  hidden  under  the 
old  woman's  hempsack,  and  thou  art  a 
thief."  TVibs  v.  SmUh,  T.  Raym.  33. 

15.  **  Thou  hast  stolen  my  corn  out  of 
my  barn,"  though  it  might  be  only  petit  lar- 
ceny. Hob.  184.  Moore,  883.  Cro.  Jac, 
442.  457.  673. 

16.  **  I  dealt  not  so  unkindly  with  you 
you  stole  my  stack  of  corn."  Cooper  v. 
Hawkeswell,  2  Mod.  58. 

17.  **  He  stole  the  colonel*s  cupboard 
cloth,"  though  there  is  no  precedent  dis- 
course laid  in  the  declaration  either  of  the 
colonel  or  his  cloth.    Anon,  3  Mod.  280. 

48.  **Thou  art  a  thief,  and  hast  stolen 
my  trees;"  for  it  shall  be  intended  such 
tr^es  whereof  theft  may  be  committed. 
Cited  in  Tibbs  v.  SmUh,  T.  Raym.  33. 

19.  **  He  was  arraigned  at  the  Warwick 
assizes  for  stealing  twelve  hogs,  and  if  he 
had  not  made  use  of  the  means  he  did,  it 
would  have  gone  hard  with  him."  Haley  v. 
Stanton  W.  Jones,  299. 

20.  **  J  B  stole  my  box  wood."  2  Ld. 
Raym.  959.  Salk.  695.  Baker  v.  Ptef«e,  6 
Mod.  23.    Holt,  654. 

21.  ",Thou  art  a  thievish  rogue,  for  thou 
hast  stolen  my  faggots."    Cro.  Jac.  600. 

22.  **  Thou  hast  been  in  a  gaol  for  steal- 
ing a  pan.''  Showti  v.  Haman,  Cro.  Jac. 
154. 

23.  **  Go  tell  thy  landlord  he  is  a  thief." 
W.  Jo.  376. 

24.  So,  **  M  stole  a  sheep  of  his ;  (innu- 
endo the  defendant's,)  and  it  is  not  the  first 
he  stole  by  a  hundred."  MueiCt  case,  8  Mod. 
30. 

25.  **  You  are  a  break-lock  and  a  pick- 
lock, and  keep  pistols  in  your  house,  and  I 
will  arraign  you,  and  have  you  whipped,  &c. 
for  it"    Peat  v.  Parry,  Comb.  52. 

26.  **  Thou  hast  robbed  the  church,  and 
stolen  the  lead  of  it."    Cro.  Jac  133. 

27.  **  You  are  a  rogue,  and  robbed  the 
Hockley  butcher,  &c."  Smith  v.  WiUiamB, 
Comb.  247. 

28.  <*  Thou  didst  steal  a  sack,"  spoken  po- 
sitively, though  by  way  of  accusation  be- 
fore a  justice.  Semb,  Scarlet,  v.  SlHe»t  Hob. 
192. 

2.  What  are  not. 
1.  **  Thou  art  a  filching  fellow,  and  didst 
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filob  from  J  D.  100^   Bradthaw  y.  Walker,  t 
Hob.  249.  I 

8.  **  Thoa  hast  stolen  half  an  acre  of  corn,'* 
meaning  corn  severed.    Moore,  398. 

3.  **  Thou  art  a  thief,  and  hast  stolen  a 
tree.    Coote  v.  Clerk,  Hob.  77. 

4.  ^  Thou  art  a  thievish  knave,  and  hast 
stolen  my  wood."  Cro.  Jac.  65. 116. 

5.  **  Thou  art  a  thief,  and  hast  stolen  four 
cart  loads  of  my  furzes.**  Oodard  v.  OUberi, 
W.  Jones,  11.  Hob.  331.  * 

6.  '*  Thou  art  a  thief,  for  thou  hast  stolen 
me  a  hundred  of  slate.**  1  Ro.  286. 

7.  "  You  have  stolen  the  shutters  of  my 
window.*'  JiaU  v.  Hammond,  1  Sid.  104. 

8.  **  The  plaintiff  hath  been  in  prison  for 
stealing  P*b  horse.**    Moore  401. 

9.  **  He  has  been  whipped,  or  burnt  in  the 
hand  or  shoulder  for  sheep.  Churlqf  v.  Hill, 
W.  Jo.  308. 

10.  ^  He  is  in  a  gaol  for  stealing  a  mare.** 
Steward  v.  BUknp,  Hob.  177. 

11.  ^  Thou  art  a  sacrilegious  person,  and 
committest  sacrilege  every  day.**  Qcatdy  v. 
SmUk,  1  Lev.  250.     1  Sid.  376.  S.  C. 

12.  **  So,  for  Welch  word?,  which,  upon 
examination  of  witnesses,  appear  to  oe  of  a 
dubious  sense,  and  to  signify  moro  properly 
bearing  away,  than  stealing.  Qibt  v.  Jen- 
iktnt,  Hob.  191. 

(e)  Perjury,  or  tubomalion  of  perjury; — 
1.  What  words  are  actionable* 

1.  **  J  S  is  forsworn,  and  his  oath  appears 
on  record,**  an  action  lies.  Obome  v.  Brooke^ 
Aleyn,  7. 

2.  "  He  hath  forsworn  himself  in  the 
quarter  sessions.**  Drake  v.  Corderoy,  W. 
Jo.  307. 

3.  Or,  at  the  court  of  request,  &c.  1  Leon. 
127, 128.  Mo.  404.  2  Ro.  471. 

4.  *^  An  action  lies  for  saying, 
[  *1284  ]  **  you  arc»  forsworn  in  your  an- 
swer;** and  it  good  without  al- 
leging that  the  cause  was  within  the  juris- 
diction  of  the  court  in  which  the  answer 
was.  Ooodwin  v.  Browne,  2  Show.  33. 

5.  ^  She  is  a  forsworn  whore,  and  a  per- 
jured whore,  and  forswore  herself  at  Water. 
man*s  hall,  concerning  the  servant  of  J  S.** 
W<de$  V.  /Corton,  Hard.  7. 

6.  For  a  general  charge  of  perjvry.  1  Ro. 
327.  Mo.  365.  Cro.  El.  609. 222.  T.Kaym. 
61.  Cro.  Jac  102.  107.  204.  436.  613.  3 
Leon.  15 1.    T.  Jo.  5  Hob.  283. 

7.  **  Thou  hast  taken  a  false  oath  in  the 
consistory  court  at  E.'*  Plaice  v.  Howe,  Cro. 
Eliz.  185.  1  Leon.  131. 

8.  **  T  J  has  made  a  false  oath  against  me 
before  a  judge.**  Oolding  v.  WemnaU,  W. 
Jo.  352. 

9.  **  Tholi  art  mainsworn,**  which  in  the 
north  is  perjured,  without  averring  the 
■ense,  or  that  it  was  spoken  in  their  pre- 
sence who  understood  it,  because  it  is  Eng- 
lish.  i^noR,  Hob.  126. 


10.  So,  to  charge  sabomation  of  peijuy. 
Cro.  Jac.  158.    Mo.  182. 1  Leon.  101. 

S.  What  are  not. 

1.  M  I  have  indicted  B  of  perjury,  and  do 
not  doubt  but  to  prove  him  a  perjured  per- 
son.**  BuU  V.  May,  1  Sid.  220. 

2.  ^*  He  was  disproved  by  the  oath  of  A 
before  the  justices,**  innuendo  in  ki$  oaih 
before  them;  those  words  cannot  be  sup- 
plied by  the  innuendo^    Moore,  407. 

3.  *^  Mr,  B  is  a  perjured  old  knave,  and 
that  is  to  be  proved  by  a  stake  parting  the 
land  of  H.  Martin  and  Mr.  Wright,**  held 
not  actionable  t  for  the  subsequent  words 
qualify  the  first  words.  BiUridge'B  case,  4 
Co.  18  b.    Mo.  666.  S.  C. 

4.  ^  You  live  by  swearing  and  forswear- 
ing.** Hare  v.  Meller,  3  Leon.  163. 

5.  To  say  of  another,  **  he  is  forsworn,** 
is  not  actionable,  unless  it  be  with  reference 
to  a  judicial  proceeding.  Stanhope  v.  BlOke^ 
4  Co.  15  a.  1  Sid.  48.  Mo.  365. 

6.  **  Thou  art  forsworn  in  Collet  court,** 
Skinner  v.  Trobe^  Cra  Jac  190.  436. 

7.  "  Thou  wert  detected  of  perjury  in  the 
Star  Chamber.  Weaver  v.  Cariden,  4  Co. 
16  a. 

'   8.  ^*  He  has  delivered  untruths  in  his  an- 
swer in  Chancery.**  Cro.  Eliz.  500. 

9.  ^^  J  S  is  a  foresworn  knave,  for  be 
swore  that  the  wood  was  worth  40<.  where 
it  was  dear  at  13$.  Ad,**  Aplhorp  v.  Coekerell, 
1  Ro.  287. 

(f)  Forgery;— 

1.  What  words  are  actionable. 

1.  Words  charging  forgery  are  actionable. 
1  Sid.  16.  T.  Raym.  4.  TwaUeo  v.  Shaw, 
Gilb.  206.  1  Ro.  431.  1  VenL  3.  Cro.  El. 
234. 

2.  ^  Thou  hast  forged  a  privy-seal,  and 
thereupon  durst  not  break  up  thy  commis- 
sion." Baal  V.  Bagerley,  W.  Jo.  325. 

3.  *'  Nuttal,  that  war  Solomon  Smith's 
clerk,  is  a  knave  and  a  rogue,  and  I  will 
prove  it,  and  he  is  in  Newgate,  and  is  to  be 
hanged  for  counterfeiting  the  king'ti  hand 
and  seal."  J^uttal  v.  Page,  T.  Raym.  17. 

2.  What  are  not. 
t.   **'  Thou  hast  forged  a  warrant  or  a 
writing."  Caooabilly  v.  Bril,  1  Sid.  16.  155. 

2.  ^*  He  showed  me  a  bill  of  46/.  unsealed 
(innuendo  the  said  bill)  and  ader  showed  il 
me  sealed,  and  he  has  forged  the  said  seal 
to  the  said  writing."  Harvey  v.  Duekim^  Hob 
45.268. 

3.  '*  He  forged  my  lord  L's  band  to  a  let- 
ter against  the  bishop  of  L.,  for  which  he 
was  committed.**  Brook  v.  Doughty,  3  Leon 
231. 

4.  *«  He  hath  forged  this  warrant,"  innu- 
endo, the  sheriff  *s  warrant.  Jhommo  v.  Js^ 
worth.  Hob.  2,  3. 

5.  **  Thou  hast  forged  my  hand ;  thoa  art 
a  forger;  thoa  didst  forge  a  writings."  Arnn^ 
3  Leon.  231. 
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(g)  Fraud  and  eheaHng;-^ 
1.  What  words  are  actionable. 

1.  A  false  knave,  and  worthy  to  stand  in 
the  pillory.    Lucas  v.  Collon^  Moore,  79. 

S.  To  say  *^  thievish  knave^  is  not;  but 
** knavish  pirate"  is;  because  triable  in  the 
admiralty,  and  by  commission  of  oyer  and 
terminer,  for  his  life.  AdamB^$  case,  Lat. 
47. 

2.  What  are  not 

].  *'Thoa  hast  nothing  bat 

[  *128ft  1  what  thou  bast*  got  by  cheating 

and  cozening,"  without  averring 

he  was  of  a  trade,  not  actionable.    Brume' 

fidd  V.  Snokc,  ]2  Mod.  307. 

S.  **  He  is  a  rogue  and  a  cheating  knave, 
tod  he  hath  cheated  his  mother-in-law  out 
of  an  estate  in  Norfolk,  and  I  will  put  him 
Bp  at  the  high  cross  for  it."    Carter,  1. 

3.  **  Too  cheated  J  S,  and  stood  bawd  to 
jour  daughier,"  &c.,  not  actionable.  Dani» 
v..Ari22er,Stra.ll69. 

4  It  is  not  actionable  to  say  to  a  man, 
*^jou  are  a  swindler;"  unless  it  were  spoken 
of  him  in  his  trade  or  profession.  1  Saund. 
346  a.    2  Saund.  307  a. 

5.  "  Thou  art  a  cheating  knave ;"  unless 
special  damage  be  alleged.  1  Sid.  35.  48. 
Stra.  696. 

6.  **  He  is  a  coxening  knave,  for  he  sold 
me  a  saphir  for  a  diamond."  Cro.  Jac.  339. 
536.    Moore,  261.  855. 

7.  *  Barrator,"  unless  spoken  of  an  attor- 
ney.   Moore,  1^0. 

8.  So,  at  one  time,  an  action  lay  for  eall- 
mg  a  man  thief,  traitor,  or  villain,  gene- 
rally, but 'not  at  present.  Anon,  Dall.  17. 
pi  7. 

(h)    Fetofi^;— 

1.  What  words  are  actionable. 

1.  ■*  I  charge  him  with  felony.  Smith  v. 
fliigtA«(Mi,  W.  Jones,  302.    1  Vent.  264. 

1  **  Bear  witness  I  arrest  thee  of  felony." 
2R0.14L 

3.  "Thou  hast  the  plate  of  J  S,  and  we 
will  charge  thee  with  that  felony."  Cham- 
Main  v.  W%i/e,  Cro.  Jac  647. 

2.  What  are  not. 

1.  ^  I  charge  him  with  felony,  for  taking 
niODey  out  of  the  pocket  of  H.  Stacy."  Po- 
land  V.  Afojon,  Hob.  305.  326. 

2.  "I  arrest  you  for  felony."  Davy  v. 
FiUh,  Hob.  219. 

3L  ^  He  was  indicted  for  felony,"  without 
averring  that  he  was  not  indicted;  tamen 
futtre.    Bland  v.  Edmondt^  Hob.  219. 

4  An  action  does  not  lie  for  saying 
"  eharge  htm  with  felony,"  or  *•  I  charge," 
&c.,  beeaase  they  are  not  positive.  King*9 
case,  Lat.  175. 

5.  The  words,  ^you  are  as  bad  as  thv 
wile,  when  she  stole  my  cushion,"  were  aa- 
jndgsd  not  actionable  without  an  allegation 


that  the  felony  was  committed.  UjUan  v. 
PtnfoM,Com.268. 

&  Words  prima  faeie^  imputing  felony  are 
not  actionable,  if  explained  by  subsequent 
words.    Brittridge^s  case,  4  Co.  18  b. 

7.  ^*  Mr.  B  did  born  my  barn,  (innuendo  a 
barn  full  of  corn.)  with  hiH  own  hands,  and 
none  bnt  he ;  held  not  actionable ;  as  it  was 
not  felony  to  burn  a  barn  which  had  no  corn 
in  it,  unless  it  were  parcel  of  a  dwelling- 
house,  and  the  innuendo  will  not  avail 
when  the  words  themselves  are  not  action- 
able. Barham  v.  J^eihersell^  4  Co.  20.  n.  1 
Ro.  255.  S.  C. 

(i)  MairUenanee  and  receiving  qfthievet, 

1.  What  words  are  actionable. 

1.  **"  Thou  art  a  maintainor  of  thieves  to 
steal  my  master's  goods."  Bennett  v.  Ta^ 
6ratn,  Cm.  Jac.  629. 

2.  **  Sir  Simon  Clarke  maintained  Faulk- 
ner, a  Jesuit,  knowing  him  to  be  a  Jesuit" 
Clarke  v.  Logging  W.  Jones,  68.    Lat.  1. 

2.  What  are  not 

1.  ^  Thou  didst  and  dost  buy  stolen  goods, 
&c.,"  not  actionable,  because  it  does  not  ap- 
pear that  the  party  was  consenting  to  the 
stealing.    Creswett  v.  Ventret^  Aleyn,  5. 

2.  *^Thou  maintainest  thieves  and  pi- 
rates."   Palm.  278. 

3.  *^  He  is  a  great  rogue,  and  deserves  to 
be  hanged  as  well  as  G.,  who  was  condemn- 
ed for  stealing  at  Newgate  sessions ;  he  bid 
J  S  steal  what  goods  he  could,  and  he  would 
receive  them ;"  an  action  does  not  lie.  Buth 
V.  Smith,  T.  Jones,  157. 

(j)  IneorUinenee; — 
1.  What  words  are  actionable. 

1.  To  say  of  a  woman,  **  J  S  did  get  her 
with  child,  and  she  had  a  child  by  him," 
whereby  she  lost  her  marriage  with  J  D,  is 
actionable;  because,  if  the  woman  had  a 
bastard,  she  was  punishable  by  the  stat.  18 
Eliz.  c.  3.;  and  though  the  words  were  a 
spiritual  slander,  yet  the  loss  of  marriage 
was  temporal.  Davis  v.  Oardiner^  4  Co.  16 
b. 

2.  But  in  such  case  special 

damage  must*  be  alleged.  2  Sid.  [  '^1286  ] 
21. ;  but  see  1  R.O.  420.  C/o.  Jac 
162.406.    2  Sid.  7. 

3.  ^Thou  art  a  whore,  and  I  will  cast 
thee  out  of  thy  living,"  spoken  of  a  feme 
copyholder  dum  casta,  Bojfs  v.  Boy«,  1  Sid. 
214.    2R0.284.    4  Co.  16  b. 

4.  So,  the  word  "  whore"  is  actionable  in 
London  by  custom ;  but  it  ought  to  appear 
to  be  in  London  by  the  declaration  return- 
ed ;  and  if  removed  before  declaration,  by 
affidavit.  Watson  v.  Clarke,  Comb.  138, 139. 
Oxford  V.  Croff,  4  Co.  18  a. 

5.  ^  Thou  art  a  bawd,  and  keepest  a  baw- 
dy-house."   1  Sid.  24.    2  Sid.  15.34. 

6.  *'  Thou  art  a  false  knave,  a  wretch,  and 
a  whoremonger ;"  action  lies.    Moore,  10. 

7.  To  say  **  you  arp  a  pimp  and  a  baw(| 
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and  fetch  young  gentlewomen  to  young 

Sentlemen,     is  actionable  without  ppeeial 
amage.     Qavetl  ▼.  Berked^  1  Mod.  32. 

2.  What  are  not. 

1.  For  spiritual  defamation,  as  calling  one 
a  whore,  bawd,  heretic,  or  adulterer,  Slc^  no 
action  lies  in  the  common  law  courls  with- 
out special  damage.  Davis  v.  Onrdiner^  4 
Co.  16  b.  Cro.  El.  502.  2  Show.  25.  Gravea 
y,  Bianchett^  6  Mod.  146,  &c.  SavU  v,  Kirby, 
10  Mod.  385.  2  Ld.  Raym.  1004.  Andr.  375. 

1  Sid.  61. 

3.  **  She  had  a  child,  whereby  she  lost  the 
love  of  her  parents,**  held  not  actionable  af- 
ter verdict.    Bamet  v.  BriddeL,  1  Lev.  261. 

3.  So,  to  say  of  a'  woman,  '*  thou  hadet  a 
bastard,"  without  alleging  special  damage. 
Palm.  298.  Salk.  694.  696.  Cro.  El.  502. 
Bj/ron  V.  Fames,  12  Mod.  106.  Comb.  26. 
28, 29. 391. 

4.  For  saying  **  that  one  had  two  bastards 
thirty-six  years  ago  ;**  because  within  that 
time  there  had  been  a  general  pardon.  Ran- 
da  V.  BdL,  2  Ro.  24 

5.  To  say  of  a  dancing  mistress,  that  ^  she 
is  an  hermaphrodite,*'  is  not  actionable,  un- 
less followed  by  special  damage.  Wdherhead 
V.  Brootdiomt,  2  Show.  18. 

6.  **  She  has  married  the  husband  of  ano- 
ther woman.**    Aleyn,  37. 

7.  The  words,  ^*  she  is  B.  Harden's  com- 
mon whore,**  are  not  in  themselves  actiona- 
ble ;  and  it  is  not  sufficient  to  lay  the  special 
damage  by  a  general  allegation,  viz,  **  by 
which  words  several  that  courted  her  in 
marriage  did  forbear,'*  &.c.,  but  such  a  one 
in  particular.  Ot6om  v.  Wrighi,  2  Mod.  296. 

2  Show.  482.    Lutw.  [539.]    Comb.  26.  28. 

8.  No  action  lies  for  the  words,  **■  he  keeps 
a  bawdy-house."    Cro.  £liz.  643. 

(k)  Pepery.— 
1.  What  words  are  actionable. 

1.  To  say  a  man  is  a  popish  priest  was 
held  actionable.  Marriol  and  KnigHtUft 
case,  Skin.  113. 

2.  ^  Thou  art  a  papis^  and  not  the  queen*8 
friend.**  Cited  in  Waldegravt  v.  AgUs,  Cro. 
Eliz.  192. 

3.  "  I  have  heard  that  a  maid  of  Sir  J  K^ 
when  he  was  last  sick,  looked  through  the 
keyhole  and  saw  a  priest  administer  to  him 
the  eocharist  and  extreme  unction,'*  were  ad- 
judged to  be  actionable  upon  error  brought. 
abrnol  and  Knighily*$  case.  Skin.  98. 112. 

2.  What  are  not 

"  He  is  a  sehismatick  and  recusant,"  with- 
oat  spe<aal  damage.  TaAfougJCu  casoi  2 
Ro.43. 

(I)  hrfeetimu  diseaie: — 

1.  yfhtX  words  are  actionable. 

1.  An  aetioo  Ilea  fbr  charging  an  inn- 
keeper with  having  an  infectious  disease,  by 
whieh  she  loaae  her  gaeats.    4  Co.  16  b. 


2.  So,  for  saying  one  has  the  pox  (mean- 
insr  the  French  pox.)    Hob.  219. 

3.  The  words  **  pocky  whore**  are  action- 
able.    1  Ld.  Raym.  710.     C/t/ton  v.  WelU, 

12  Mod.  633.    1  Sid.  50.  324.    2  Sid.  4. 36. 

4.  *^  Thou  art  a  leprous  knave."  Cro.  Jac 
144.430. 

2.  What  are  not 

1.  It  is  not  actionable  to  say,  ■'A  has  had 
the  pox."  Taylor  v.  Hall,  Stra.  1189.  Ro. 
Abr.  48. 

2.  So,  ^I  nover  came  home  and  poxed 
my  wife  ;'*  because  merely  negative.  CUri 
V.  Dyer,  8  Mod.  290. 

3.  So,  to  say,  **  thou  art  a  pocky  rascal,** 
for  it  cannot  by  innuendo  be  made  to  mean, 
that  he  was  infected  with  the  French  dis- 
ease. JackBon  ylHaU,  2  Show.  285.  Moore, 
573.    Sed  quttre. 

(m)^  InfamouB  properuiHea.    [  *]297  ] 

Words  are  actionable  that  charge  a  man 
with  infamous  propensities,  as  ^you  will  lie 
with  a  cow  again  as  you  did,  and  deserve  to 
be  hanged,  Ac.*'  Potwrite  v.  Barrel^  1  Sid. 
220.    Cro.EUa.250.    2  Ld.  Raym.  813. 

(n)  Witchcraft,^ 

1.  What  words  are  actionable. 

1.  Formerly  it  was  actionable  to  say,  **  she 
is  a  witch,  &,c.*'  W.  Jones,  197. 325.  2  Ro. 
86.  Cro.  Jac.  150.  306.  T.  Raym.  35.  1  Sid. 
52,53.    Cro.  E1.57L 

2.  So,  to  say,  ^  witch,  I  will  hang  you  for 
it.*'    Snagter  v.  Davie$t  I  Lev.  255. 

3.  For  saying,  ^*  Mr.  L  is  a  witch,  and  I 
will  prove  him  so ;  and  I  have  seen  him  and 
his  imps  and  evil  spirits  in  the  night  appear 
to  me,  and  he  did  uuwitch  my  child."  1  Ro. 
255. 

4  ^  The  devil  appears  to  thee  every  ni^bt, 
in  the  likeness  of  a  bUck  man,  npon  a  black 
horse,  and  thou  conierreat  with  him,  and 
whatsoever  thou  askest  of  him  he  gtvea  it 
thee,  and  that  u  the  reason  thou  hast  ao  moch 
money."  Hob.  129.  Mo.  86a 
2.  What  are  not. 

1.  Words  impntinff  acts  of  witchcraft  warn 
not  actionable  till  after  the  stat.  of  1  Jac  1 
Sid.  424.  2  Ro.  343.  3  Leon.  171.  Comb. 
246. 

2.  **  She  ia  a  aorcerar,  enchantreaa,  or  a 
witch,  and  can  witch  and  unwitch,"  not  ae- 
tionable,  because  not  accused  of  any  offence 
within  the  statute.  Aleyn,  37.  MuUon*9  case, 

13  Co.  59. 

3.  But  the  Stat.  1  Jac  1.  c  12.  is  repealed 
by  the  9  Geo.  2.  c  5^  and  by  that  and  later 
statutes  no  one  can  now  be  prosecuted  for 
witchcraft ;  but  any  one  pretending  to  exer- 
cise any  witchcraft  or  sorcery  is  liable  to  in»- 
prisonment,  ftc 

(o)  Intcivencjf. 
1,  •*  Thou  art  a  bankrupt,"  spoken  of  one 
who  is  no  merchant    Slaier  v.  Frmdt^  Hob. 
126. 
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9.  80,  to  BKjn  ^  he  is  a  broken  raacal,  and 
bu  broke  twice.**    Lat  114 

(p)  Tretpaa$, 

1.  **  Men  cannot  have  their  cattle  going 
upon  the  common,  but  B  and  his  children 
will  kill  them  with  B^s  dogs/*  is  not  action- 
able.   Hawly  V.  Barker,  2  Dy.  118.  pi.  19. 

2.  ^*  I  will  indict  Richard  Rawlins  at  the 
next  sessions,  and  he  shall  lose  his  estate,  and 
it  shall  go  hard  with  him  for  life ;  but  his  es- 
tate  he  shall  surely  loee,  for  marking  my 
iheep;**  not  actionable.  Rawlins  y.  HUl^  T. 
Rayin.  12. 

IIL  RELATIVE  TO  THE  PARTICULAE  PBESON  BY 
WHOM  THE  eLANDAE  WAS  OTTERED. 

1.  No  action  lies  against  a  counsellor  who 

Eves  slanderoos  matter  in  evidence,    ^fteho- 
9  ▼.  Badger^  Moore,  428. 

3.  An  action  on  the  case  will  not  lie  for 
BcandaloQe  words  spoken  in  the  House  of 
ComiDons.    Kendall  v.  JoAn,  Fort.  109. 

IV.  Relative  to  tbb  particular  person, 

PROFESSION,  or  BUSINESS,  WITH  REFER- 
ENCE TO  WHICH  THE  SLANDER  WAS  UT- 


(a)  hi  general 

1.  Words  that  hurt  the  credit  of  tradesmen 
aie  actionable.  Arue  ▼.  Joknton.  10  Mod. 
111. 

2.  ScancialoQS  words  relating  to  a  profes- 
tion  are  actionable,  be  the  profession  ever  so 
mean.    Tarry  ▼.  Hooper,  1  Lev.  115. 

(b)  Attorney; — 

1.  What  words  are  actionable. 

1.  The  fbllowing  words,  ^  I  never  forged 
aoy  iDan*s  liand,  but  you  are  a  forging  rogue,** 
when  spoken  of  an  attorney,  held  actionable. 
Anon,  Com.  262. 

2.  For  saying,  **this  is  a  counterfbit  war- 
rant made  by  him.**    2  Ro.  266. 

3.  **  He  is  a  ooiening  lawyer.**  2  Ra  149. 
Cra  Jac  586. 

4.  ^  Tour  attorney  is  a  bribing  knave,  and 
has  taken  JC20  of  you  to  cozen  me.**  Moore, 
855.    Hob.  9.  468. 

5.  **  He  is  a  knave  or  forging  knave.**  2 
So.  84. 149.    Lat.  20.    Cro.  Jac.  586. 

6.  "  He  is  a  rogue,  8lc,,  he  is  no  attorney.** 
Aardwtdk  v.  Chandler,  Stra.  1138. 

7.  **He  sets   people  together 
[  *1288  I  by  the  ears,*  and  I  will  have  him 
indicted  lor  a  common  barretor.** 
Anniaen  v.  Blqfield^  Carter,  214. 

8.  ^*He  deserves  to  loee  his  ears.**  Lat. 
220.    Moore,  401. 

9.  **  He  cannot  read  a  declaration,**  is  ac 
tionable,  without  stating  a  special  damage. 
Jone§  V.  Poioe^  1  Mod.  272.  T.  Raym.  196. 
1  Vent  98. 

10.  **  He  hath  no  more  law  than  Mr.  C.*8 
boll.**    BoJker  V.  Mbr/ue,  1  Sid.  327. 

11.  So,  any  slander  which  imputes  to  him 
an  ignorance  of  his  profession,  although  he 
does  not  thereby  sustain  any  special  damage, 
/ones  V.  PoiseO,  1  Mod.  272. 


12.  So,  for  saying  **  thou  art  a  champer- 
tor,**  though  it  be  a  word  of  art ;  for  it  shall 
be  presumed  to  be  understood,  because  Eng- 
lish.   Hob.  117.    Mooie,867. 

13.  *^  You  are  well  known  to  be  a  corrupt 
man,  and  to  deal  corruptive**  being  spoken  of 
a  sworn  attorney,  are  actionable ;  because  it 
does  hurt  him  m  his  oath,  and  also  in  the 
duty  of  his  profession  whereby  he  acquires 
his  living;  otherwise,  if  the  preceding  dis- 
course  had  been,  that  the  plaintiff  was  an 
usurer,  or  was  an  executor  and  would  not 
perform  the  testament,  &.c.  Birehley^s  case, 
4  Co.  16  a. 

14.  That  he  could  prove  him  guilty  of  per- 
jury and  forgery,  and  that  he  deserved  to  be 
transported,  whereby  he  was  refused  to  be 
admitted  a  solicitor  in  Chancery.  Lloyd  v. 
Jone»^  W.  Kely.  57. 

2.  What  are  not 

1.  "He  cannot  read  a  declaration,**  not 
actionable  without  colloquium  of  his  profes- 
sion»    Powell  v.  Jones^  1  Lev.  297. 

2.  *•  You  are  a  paltry  lawyer.**  Cra  Jac. 
267. 

3.  "  Thou  art  a  common  maintainer  of  suits, 
and  I  will  have  thee  thrown  over  the  bar.** 
Box  V.  Bamaby,  Hob.  117.    Mo.  867. 

4.  '*You  are  a  presb^terian,  and  design 
to  practise  against  the  kmg  and  his  interest** 
T.  Jones,  23. 

5.  **  J  have  matter  enough  against  him,  for 
Mr.  Hartly  hath  found  forgery  against  him, 
and  can  prove  it,**  thouffh  spoken  of  an  attor. 
ney.    Powel  v.  Ward,  Hob.  305.  327. 

6.  ^  He  is  a  base  rogue,  &c.,**  spoken  of  a 
scrivener,  unless  with  an  averment.  2  Ro.  91. 

(c)  Clergyman; — 
1.  What  words  are  actionable. 

1.  It  is  actionable  to  say  of  a  clergyman, 
**  he  is  a  hereticp  &c.,**  whereby  he  kwes  his 
preferment    4  Co.  16  b. 

2.  Of  a  parson,  that  he  was  a  drunkard,  a 
wboremastor,  &.C.,  actionable,  because  there, 
by  he  may  be  degraded,  which  is  a  temporal 
damage.    Dod  v.  Robinson,  Aleyn,  63. 

2.  What  are  not 
^*  He  is  a  eovetons  and  malicious  bishop.** 
Moore,  38. 

(d)  Counsel 
1.  An  action  lies  for  saying  of  a  counsellor, 
steward  of  court,  ^  by  his  warrants  he  hath 
dojceived  many.**    Anon.  1  And.  269« 

^.  So,  for  saying  '*  be  is  a  dafiadowndilly.** 
Cited  in  Anniwn  v.  Blqfield,  Carter,  214. 

3.  "  Thou  a  barrister  ?  Thou  art  no  barris- 
ter ;  thou  art  a  barretor :  thou  wert  put  from 
the  bar,  and  thou  darest  not  show  thyself 
there.  Thou  study  law  7  thoil  hast  as  much 
wit  as  a  daw.*'    Vison  v.  Bestney,  13  Ca  71. 

(e  Deputy-lieutenant. 

1.  **  He  is  a  papist,**  spoken  of  a  deputy, 
lieutenant.  Roe  v.  Sir  Thomas  Clarges^  3 
Mod.  26. 

2.  To  say  of  a  deputy -lieutenant,  justice 
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of  the  peace,  and  candidate  for  a  teat  in  par- 
liament, ^  do  not  vote  fer  him,  (or  he  is  a  ja- 
oobite,  who  intends  to  brine  in  the  Pretend- 
er,'* is  actionable.  How  ▼.  Prieet  7  Mod.  107. 
Salk.  694    2  Show.  140  notis, 

(f)  Judge  orjuBtUe  of  the  peace; — 
1.  What  words  are  actionable. 

1.  To  say  of  a  judge,  ''he  is  a  corrupt 
judge,"  is  actionable.    BirchUy'B  case,  4  Co. 

16  a. 

2.  ^  Thou  art  a  forsworn  justice,  not  6t  to 
sit  upon  the  bench."  1  Sid.  433.  1  Vent.  50. 
Kirle  ▼.  Oegood,  I  Mod.  23. 

3.  To  a  Justice  of  peace  in  the  timeof  ses- 

siona,  **you  have  perverted  jus- 
[  4(1289  ]  tice,  and*  to  your  shame  I  will 

prove  it."    Moore,  409. 
4  Of  a  justice  of  the  peace,  **Sir  N.  P. 
bath  taken  out  some  depositions  which  were 
taken  in  a  case,  and    inserted  others  that 
were  never  taken.^    2  Ra  153.    Palm.  67. 

5.  So,  for  these  words,  **  he  is  a  Jacobite, 
and  is  for  bringing  in  the  prince  of  Wales 
and  popery,  &c.    2  Ld.  Raym.  812. 

6.  *^  He  is  privy  to  a  felony."    Moore.  401. 

686. 

7.  ^He  discharfi;ed  by  agreement  A  B, 
who  had  stolen  plaintin's  goods."  2  And. 
47.    Moore,  704. 

8.  ^  He  is  a  false  and  corrupt  man,  a  hy- 
pocrite, &c."  Broughton*s  case,  1  And.  119, 
120.    Moore,  141.  S.C.Cro.Jac  65. 

9.  "  He  oovereth  and  hideth  felonies,  and 
is  not  worthy  to  be  a  justice  of  the  peace." 
Stackiey  v.  Bulhead,  4  Ca  16  a. 

10.  ^  He  hath  received  money  of  a  thief 
that  was  brought  before  him  ior  stealing, 
and  to  let  him  ga"    Moore,  686.  965. 

11.  **  He  makes  use  of  the  king's  commis- 
si^n  to  worry  men  out  of  their  estates,"  is 
actionable.    J^Tewton  v.  Stubbe,  3  Mod.  71. 

12.  **  J  P  is  a  knave,  and  a  busy  knave, 
for  searching  after  me  and  other  honest  men 
of  mv  sort,  and  I  will  make  him  give  me 
eatis&ction  for  plundering  me."  Semb,  Proiae 
T.  WiUox,  3  Mod.  163. 

13.  Of  a  justice  of  the  peace  and  deputy- 
lieutenant  for  the  county,  "he  is  a  papist."  I 
Row  v.  Clarfeoy  2  Show.  140.  251. 

14.  **  He  is  a  forsworn  justice  of  peace." 
Cam  V.  Oigood^L  Lev.  280. 

15.  "He  is  a  rascal,  &c.,"  spoken  of  him 
in  the  execution  of  his  office.  2  Ld.  Raym. 
1369.  Stra.  1168.  A$IUon  v.  Blagrave,  8 
Mod.  270. 

16.  "Sir  J  K  is  a  buffle-headed  fellow,  and 
doth  not  understand  law ;  he  is  not  fit  to  talk 
law  with  me;  I  have  baffled  him,  and  he 
hath  not  done  my  client  justice."  Rex  v. 
Darby,  3  Mod.  139. 

17.  *'  ThoQ  art  a  common  barretor,"  Hob. 
140. 

2.  What  are  not. 
1.  "He  hath  but  one  manor,  and  that  he 
got  by  swearing   and  forswearing,"  is  not 
actionable,  though  plaintiff  alleged  he  waa  a 


justice  of  the  peace,  and  Bonreyor  of  the 
duchy  of  L,  and  had  divers  other  officei;  for 
the  words  are  too  general,  and  the  defendant 
does  not  charge  the  plaintiff  with  svearing 
or  forswearing;  for  he  might  recover  a 
manor  by  swearing  and  forswearing,  and  yet 
not  be  assenting  to  it  Stankope  v.  BttAc,  4 
Co.  15  a. 

2.  "  He  is  not  worth  a  groat,  and  is  gone 
to  the  do^,"  not  actionable.    1  Vent.  2^ 

3.  Calhog  a  justice  of  the  peace  "fool,  ass, 
beetle-headed  justice,"  not  actionable.  BiU 
V.  Neal,  1  Lev.  52.  Salk.  695. 

4.  "He  is  a  buffle-headed  fellow,  doth  not 
understand  the  law,  and  hath  not  done  jus- 
tice," said  of  a  magistrate.    11  Mod.  167. 

5.  To  a  magistrate,  "thou  thirstest  after 
blood."    Moore,  4ia 

6.  Of  the  chancellor  of  a  diocese,  **  there 
goes  your  rare  chancellor  to  suborn  witnesses 
to  swear  against  the  parson."  '  IFaiinsJey  v. 
RuMeU,  6  Sfod.  200. 

(g)  Member  ef  parliamienL 

1.  If  words  are  slanderous  and  actionable 
in  a  common  case,  they  are  not  the  less  so 
because  they  are  spoken  of  a  candidate  for 
a  seat  in  parliament.    1  Saund.  243.  n.  [k\, 

2.  So,  to  say  of  one  who  had  been  a  mem- 
ber of  parliament,  "  your  master  is  a  papist ; 
when  be  is  at  bcrnie  he  goes  to  church,  but 
when  he  is  at  London  he  goes  to  mass;  Sir  J. 
C.  and  he  were  both  pensioners  at  the  same 
time  of  the  long  parliament."  Sir  L,  WaU 
den  V.  Mitchell^ll  Vent  265. 

3.  I^  during  the  election  of  a  member  of 
parliament,  a  voter  in  the  presence  of  the 
candidate  hold  up  money  in  his  hand,  and 
say, "  these  guineas  are  Mr.  A*s.  (the  candi- 
date,) they  were  given  to  me  to  vote  for  him; 
he  has  bought  my  vote,  and  he  shall  have  it" 
the  words  are  actionable.  BendiMk  v.  Lind' 
say,  11  Mod.  194. 

(h)  Merchant  or  perton  carrying  on  a  irade 

or  buoineu ; — 

1.  What  words  are  actionable. 

1.  To  say  of  a  trader,  "  he  is  a  bankrupt,^ 
is  actionable,  although  no  special* 
damage  accrue.    Anon.  2  Show.  [  *1390  ] 
123.    Comb.  74. 

2.  To  a  merchant, "  thou  art  a  bankrupt 
knave."    1  Ro.  22.    Palm.  151. 

3.  Of  a  shoemaker,  "  he  is  a  bsinknipt" 
Cro.£li&26a 

4.  "  Johnson  is  broken,  and  he  dares  not 
be  at  the  trial,"*  spoken  of  a  merchant.  2  Ro. 
145.    Palm.  63.    Cro.  Car.  562.  ^ 

5.  "Thou  art  a  cheating  merchant"  1 
Sid.  433. 

6.  "  He  wiU  be  a  bankrupt.**  2  Ro.  145. 
1  Dy.  72.  pi.  6. 

7.  Of  a  woollen-draper, "  yon  are  a  cheat- 
ing fellow,  and  keep  a  &lse  book,  Ac.**  1 
Vent  117.  263. 

8  "  False  knave  and  worthy  of  the  ptltory," 
spoken  of  a  merchant,  sufficient  to  snpport 
action.    Lueao  v.  Cotton^  1  And.  1S« 
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9.  So,  fi>r  worda  ^fidae  extortioner,  and 
demleit  fklaely  with  «1I  thy  neighbours.**  Id. 
ibid. 

10.  For  saying  of  a  merchant,  **  he  is  a 
beggarly  or  pitiful  fellow,  not  worth  a  groat  ;** 
or  **  he  18  a  broken  merchant.**  Holt,  2^, 
Comb.  292.  T.  Ja  140.  2  Show.  295.  1 
Sid.  424,  425.  Leyeroft  v.  Dumkin,  W.  Jo. 
321.  T.  Raym.  184. 

11.  "  He  has  nothing  but  rotten  goods  in 
his  shop,**  with  a  coUoquium  of  his  trade.  12 
Mod  420. 

12.  **  Many  merchants  have  lately  felled, 
and  I  expect  no  otherwise  of  Daniel  Vivian.** 
T.  Raym.  207.  Uarrisonv,  Thombaroughy 
10  Mod.  196. 

13.  To  call  a  tradesman  '*a  cheat,**  an 
action  will  lie  if  he  speaks  of  his  profession, 
but  to  speak  it  generally  it  will  not.  T. 
Raym.  62. 

14  **He  owes  more  money  than  he  is 
worth,  he  is  run  away  and  is  broke,**  spoken 
ef  an  husbandman.  Dobsonv.  Tytoniittonc, 
3  Mod.  112.    Comb.  28. 

15.  "He  is  a  rogue,  a  papist  dog,  and  a 
pitiful  fellow,  and  never  a  rogue  in  town  has 
a  bonfire  before  his  door  but  he,**  spoken  of  a 
merchant  who  made  a  bonfire  at  the  corona- 
tion of  king  James.  Peke  t.  MeUer,  3  Mod. 
103. 

16.  Of  a  substantial  citizen,  "  thou  art  a 
burgarly  rascal,  go  pay  thy  debts.'*  T.  Jones, 

17.  **  He  is  a  sorry  fellow,  &c.,  he  com- 
pounded his  debts,  &c.,**  spoken  of  a  trades, 
man.     2  Ld.  Raym.  1480. 

18.  **He  is  broken  and  run  away,  and 
never  will  return  afain,**  spoken  of  a  carpen- 
ter.    Chapman  v.  Lixmphire,  3  Mod.  155. 

19.  **  Deal  not  with  him,  he  is  broke,  there 
is  neither  entertainment  tor  man  or  horse,** 
apt^n  of  an  innkeeper.    T.  Raym.  231. 

20.  So,  for  representing  a  tavern  to  be  a 
bawdj-hoQse.  Plunket  v.  CHlmort^  8  Mod. 
215. 

21.  **  You  are  a  soldier,  I  saw  ^ou  in  your 
red  coat  doing  duty,  your  word  is  not  to  be 
taken,**  spoken  of  an  upholstorer,  held  action- 
able, because  imi^ying  a  design  to  defraud 
his  creditors,  by  reason  that  a  soldier  is  a 
privileged  person.    10  Mod.  111. 

22.  it  is  actionable  to  call  a  merchant 
**  bankrupt,**  though  he  was'  so  formerly. 
Cro.  Jac.  578. 

23.  So,  to  say  to  a  milliner,  **  thou  art  a 
beggarly  fellow,  and  not  worth  a  groat,** 
without  special  dkmage.  Simpwn  v.  Barlowt 
12  Mod.  591. 

2.  What  are  not. 

1.  **  Bankrupt,*'  will  not  bear  an  action, 
unleae  the  plaintiff  be  a  tradesman,  and  so 
laid  in  the  declaration.  1  Leon.  336.  1  Sid. 
299. 

SL  To  a  merchant,  **  that  he  keepa  a  false 
debt  book,  unless  it  be  said  that  he  thereby 
deceived  his  customera.    Moore,  400. 


3.  "He  has  received  forty  davs'  wages 
for  work  that  might  have  been  done  in  ton 
days,  and  is  a  rogue  for  his  pains,**  of  a  car- 
penter,  not  actionable.  Laneofler  v.  Frenehf 
Stra.  797. 

4.  To  say,  "  thou  art  a  regrator,  and  did 
regrate,  by  selling  at  12f.  when  you  bought 
at  10#.**    2  Show.  32. 

5.  "  A  progging  pilfering  merchant,  and 
hath  pilferod  away  my  corn.**    Moore,  409. 

6.  Of  a  butoher,  that  a  cow  died  of  calving, 
though  laid  per  quod  he  lost  his  customers. 
Salk.  693.    Comb.  161. 

7.  "  You  are  a  cheat,*'  apoken  of  a  tradee- 
man,  without  laying  a  toUoquium  that  it  was 
of  and  concerning  his  trade.  Salk.  694. 
Bennet  v.  WelU,  12  Mod.  420.  Savage  v. 
Robury,  5  Mod.  398. 

8.  Of  a  maltster,  *'  he  has  cosened  all  the 
farmers  in  the  country,**  without  a  eoUoqvium 
of  his  trade.    Reeve  y.  Holgate^  2  hov,  G2. 

9.*  Of  an  innkeeper,  that  ''he 
is  a  caterpillar,  and  hath  lived  by  [  •1291  ] 
polling  bis  guests.**    Moore,  179. 

10.  ^  Your  master  harboured  thieves  and 
received  stolen  goods, and  there  are  yet  some 
in  this  house,**  spoken  ofan  innkeeper.  2 
Ro.  136. 

11.  Of  a  farmer,  *^  he  hat  cheated  in  com.** 
T.  Jones,  156. 

12.  **  Cheating  knave,*'  of  a  morcer,  with- 
out a  eoUoquim  of  his  business.  Smedley  v. 
Heathy  1  Lev.  250. 

(i)  Offieere  in  general  / — 
1.  What  words  are  actionable. 

1.  Words  which  reflect  on  a  man  in  office, 
though  there  is  no  danger  of  losing  the 
office,  will  bear  an  action.  Woodruff  v. 
Weoley^  Carter,  1. 

2.  So,  for  saying  of  the  customer  of  a  port, 
&c.  that  he  takes  bribes  and  is  corrupted.  1 
Sid.  342.    2Ro.  23. 

3.  '*Thou  dost  serve  false  warrants  and 
deceivest  the  people.**    Cro.  Eliz.  192. 

4.  ^  You  made  a  false  record  as  if  true.** 
1  And.  121.    Cro.  Eliz.  192. 

5.  **  He  is  a  knave,  and  hath  cheated  the 
parish  of  20/.,**  spoken  of  a  churchwarden, 
action  lies.     Woodn^ff  v.  Weoley^  Carter,  1. 

6.  To  say  of  a  person  who  has  an  office  of 
public  trust  under  the  government  '*  he  is  a 
papist,**  is  actionable.  Rot  v.  Clarges,  Skin. 
68.68. 

7.  ^  A  great  number  trusting  to  Heale*8 
warrants  have  been  deceived."  Oiddye  v. 
HeaUj  Moore,  695. 

8.  ^*  Thou  art  a  juryman,  and  hast  been 
the  overthrow  of  me  by  thy  subtle  means.** 
Anon,  Moore,  876.  pi.  1226. 

9.  **  Mr.  deceiver  hath  cozened  the  king, 
and  bath  dealt  falsely  with  him,**  spoken  of 
the  ktng*s  receiver.  2  Ro.  148.  Palm.  69. 
Hob.  267. 

10.  In  offices  of  profit,  words  importing 
want  of  ability  are  actionable.  How  v.  Prints 
Salk.  696. 
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11.  To  say  of  a  man  that  haa  been  in  an 
office,  that  he  has  behaved  himself  corruptly 
in  it,  is  actionable.  Walden  v.  MUeheli,  2 
Vent.  266. 

12.  So,  to  say  of  a  corporation,  ^  when- 
ever a  burgess  of  it  puts  on  his  gown,  Satan 
enters  into  him,"  is  actionable,  or  an  indict- 
ment will  lie ;  for  it  is  slander  on  government 
Rex  T.  Baktu  1  Mod.  35. 

2.  What  are  not. 

1.  An  action  on  the  case  will  not  lie  for 
saying  to  a  mayor,  ^*  Tou,  Mr.  Mayor,  £  donH 
care  a  fart  for  you ;  you,  Mr.  Mayor,  are  a 
rogue  and  rascal.**  tUx  v.  Langle^j  6  Mod. 
125. 

2.  ^  The  mayor  of  Tiverton  hath  cozened 
the  town  and  county.'*  Mayor  of  7lDer/on*s 
Gase»  W.  Jo.  308. 

3.  **'  Thou  sellest  corn  by  false  measure,** 
spoken  of  one  that  is  no  common  ridder,  nor 
badger,  nor  yet  alleged  to  be  spoken  of  him, 
whilst  he  was  baily,  nor  of  his  master's  corn, 
nor  to  his  master's  damage.  Brajf  v.  Hayne^ 
Hub.  76. 

(j)  Surgeon. 

1.  An  aption  will  lie  for  words  imputing 
ignorance  to  an  apothecary  in  the  practice  of 
his  profession.    TiUty  v.  Alemn^  1 1  Mod.  22 1 . 

2.  ^*She  is  an  ignorant  woman,  and  of 
small  practice,  and  very  unfortunate  in  her 
way ;  there  are  few  that  she  goes  to  but  lie 
desperately  ill  or  die  under  her  hands." 
Wharton  v.  Brooke^  1  Vent.  21. 

3.  **Thou  art  no  good  subject,  for  thou 
hast  poisoned  such  a  man's  wound,  to  the 
intent  to  get  more  money  of  him."  Anon. 
Sav.  126.     1  And.  269. 

(k)  Surveyor'. 
^  Thou  art  a  cheating  knave,  &c"  spoken 
of  a  surveyor.    Loudon  v.  EkutgaU,  2  Ro. 
72. 

V.  Prockbdinos  in  tux  action  ; — 

(a)  Parties  to  the  action ; — 
1.  Plaintiffs. 

1.  Two  or  more  partners  may  join,  whether 
there  has  been  special  damage  or  not.  2 
Saund.  307  a, 

2.  If  one  says,  '*  A  or  B  did,&c.,'*  either  A 
or  B  may  bring  an  action,  with  an  averment 
that  neither  of  them  did,  A:c.    10  Mod.  198. 

3.  The  wife  was  called  ^  whore,'*  and  that 
she  was  ^*  the  defendant's  whore ;"  the  bus- 
band  and  she  brought  the  action,  and  con- 
cluded ad  damnum  ipwrum;  it 

[  *1292  }  was  held  good,  without  alleging* 
special    damage.      Baldtoin   v. 
Flower^  3  Mod.  120. 

2.  Defendants. 
Action  for  words  cannot  be  brought  against 
two,  for  words  cannot  be  joined.    Chamber' 
laine  v.  Willmore^  Palm.  313.  1  BulsL  15.  2 
Saund.  117  a. 

(b)  Declaration. 
1.  In  an  action  for  words  said  to  have  be«q 


spoken  on  the  S8th  of  January  last,  a  decla- 
ration entitled  of  Hilary  term  generally, 
without  any  special  memorandum,  is  good. . 
PW9  V.  Wync,  2  Show.  307. 

3.  A  declaration  in  an  action  upon  the  ease 
for  words  by  an  attorney  must  show  a  pre- 
cedent communication  of  him  as  attorney. 
Yardley  v.  EUiO,  Hob.  8. 

3.  But  when  one  calls  an  attorney  ** knave," 
or  ^*  forging  knave,  &c."  and  the  subsequent 
words  intend  it  of  his  profession,  there  needs 
no  colloquium  of  his  profession.     Aleyn,  13. 

4.  If  the  words  are  only  actionable  as  be- 
ing spoken  of  a  tradesman,  &C.,  the  declara- 
tion must  aver  they  were  spoken  in  relation 
to  his  trade,  and  the  averment  most  be  prov- 
ed. 1  Saund.  243.  n.  (3.)  2  Saund.  307  s. 
n.  (1.) 

5.  An  allegation  tlikt  pr^.  Janmadtunc  et 
ibidem  eoUoquium  habew  cum  oervo  qucr.  is 
sufficient,  as  the  adtunc  refers  to  the  whole 
clause,     l^lon  v.  Pinfold^  Com.  267. 

6.  If  it  appears  from  the  words  themselves 
that  they  were  spoken  of  a  magistrate  in  his 
office,  they  are  actionable  without  a  collo- 
quium.   1  Saund.  307  a. 

7.  The  words  themselves  must  be  stated, 
and  not  the  purport    1  Saund.  242.  n.  [a,"] 

8.  A  declaration  stating  that  the  defend- 
ant ^*  spoke  these  false  and  scandalous  words 
to  the  effect  following,"  is  bad  for  uncer- 
tainty. J^ewton  V.  i9/u£St,  2  Show.  436.  Holt, 
350.    3Mod.  71,  72. 

9.  A  declaration  in  an  action  on  the  case 
for  words  quod  crimen  felam^  impotuU  upon 
the  plaintiff  generally,  is  good.  Saumden  v. 
Edwards,  1  Sid.  95.    T.  Raym.  61. 

10.  The  court  will  not  arrest  the  judgment 
in  an  action  for  words  in  one  count,  though 
some  of  them  be  not  actionable;  aliter,  where 
there  are  two  counts,  and  none  of  the  words 
in  one  are  actionable,  and  a  general  verdict 
for  the  plaintiff.  Lloyd  v.  .^rrts,  WiUes,  443. 

11.  If  the  slander  was  in  a  foreign  lan- 
guage, the  plaintiff  must  aver  that  the  hear- 
ers understood  such  language.  1  Saund. 
242.  n.  (1.) 

12.  The  declaration  must  be  set  out  in  the 
original  tongue,  and  a  translation  must  also 
be  given.     1  Saund.  242.  n.  [a.]  242  a.  n.  [b.] 

13.  '*  Thou  art  a  healer  of  felons,**  which 
in  the  west  is  ^  smotherer  or  coverer  of  fe- 
lons ;"  the  declaration  is  good,  without  aver- 
ment of  the  sense,  or  presence  of  those  who 
understood  it,  because  it  is  English.  »^non. 
Hob.  126. 

14.  So,  for  calling  one  ^'  idoner,**  in  Welsh, 
which  is  perjured,  without  averring  the 
sense ;  but  it  must  be  averred  to  be  spoken 
in  their  presence  who  understood  Welsh. 
Hob.  126. 191. 

15.  A  declaration  in  slander,  laying  the 
words  in  Latin,  was  held  good,  although  it 
was  not  averred  that  the  auditors  understood 
the  Latin  language.  AVtetoa  v.  iSifii66f,  2 
Show.  435. 
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16.  ^  Mjr  iQMter  wm  not  content  to  take 
ray  living  from  me,  bat  sent  hu  man  A  to 
kill  roe;**  the  declaration  wae  held  bad  for 
want  of  an  innaendo.    Moore,  63. 

17.  An  innuendo  will  not  make  general 
words  understood  of  the  plaintiff,  without 
an  averment  to  make  it  certain.  Johnea  v. 
Dacen^  Cro.  Eiix.  496. 

18.  The  office  of  an  innuendo  is  to  deaig* 
nate  a  person  who  has  been  named  in  certain 
before,  and  in  effect  it  stands  in  place  ofpr^- 
4$eiu9;  nor  can  it  alter  or  extend  the  real 
meaning  of  the  words  themselves.  Jamt$  v. 
RuiUch,  4  Co.  17  a. 

19.  Slander  laid  to  be  spoken  of  one  A  B, 
innuendo  the  plaintiff,  is  not  sufficient,  with- 
out averring  that  A  B  was  the  persim  spoken 
of.     Os6om«  V.  Itey,  2  Show.  59. 

SO.  An  action  for  saying  **  he  fired  his 
bouse,**  (innaendo  voluntarily,)  is  bad,  for  an 
innuendo  cannot  enlarge  the  sense,  iinon. 
11  Mod.  210. 

21.  **  Hang  him,  hang  him,  he  is  full  of 
pox;  I  marvel  you  will  eat  or  drink  with 
him ;  I  will  prove  that  he  is  full 
[  *1203  ]  of  the*  pox,  (innuendo  the  French 
pox;)**  held  that  this  innaendo 
did  not  do  its  proper  office,  for  it  endeavour- 
ed to  extend  the  general  words  **  the  pox*'  to 
the  French  pox,  and  by  imagining  an  intent 
not  apparent  by  any  precedent  words  to 
which  the  innuendo  should  refer.  Jamea  v. 
JRutierM^  4  Co.  17  a.  But  at  the  time  this 
ease  was  deeided,  the  now  exploded  doctrine 
that  the  words  should  be  taken  in  mitiori 
sauu  prevailed. 

23.  Where  the  declaration  averred  that 
the  defendant  said  **  that  the  plaintiff  mar- 
dered  the  child  of  A,**  innaendo  a  certain  child 
of  A,  lately  deceased,  the  judgment  for  the 
plaintiff  was  reversed  on  error ;  for  it  does  not 
appeal-  that  the  child  was  dead  at  the  time  of 
speaking  the  words;  instead  of  ** lately  de- 
eeased,**  it  ought  to  have  been,  **  then  de. 
eeased.**    Priehard  v.  Hawkina,  13  Co.  Ih 

23.  For  words  against  a  justice  of  the 
peace,  &G.,  he  ought  to  declare  that  he  was  a 
jnetioe  at  the  time  of  speaking.  BoUroe  v. 
Patter,  Yelv.  21. 

24.  In  an  action  for  words,  whereby  the 
plaintiff  lost  her  marriage,  it  is  not  necessary 
to  allege' that  she  was  capable  of  oontractinff 
nerriage.  Roberla  v.  Holgravt,  W.  Kely.  64. 

25.  Case  for  calling  a  woman  '*  whore,**  by 
which  she  lost  her  marriage,  will  not  lie 
without  showing  who  the  person  was.  Weikt' 
reS  V.  Cknrkmm,  13  Mod.  697. 

26.  ^  Forsworn**  will  not  bear  an  action  as 
•qnivalent  with  ^  perjured,**  withoat  show- 
iag  the  court  and  snit  in  which,  dte.  Cor^  v. 
JBPrton,  Yelv.27.  ^ 

27.  **  Yonr  son  is  a  thief,  innuendo,  dte.,** 
held  aetiooaUe,  beoaose  the  court  shall  not 
mtend  any  other  son  than  the  plaintiff;  but 
to  cay  **  Yoor  landlord  (withoat  a  sumame) 
ie  a  thief;**  ia  not  aetiooable,  withoat  aver- 
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ment  he  had  no  other  landlord.    Panon  v. 
Dawaon^  Aleyn,  33. 

38.  A  declaration  in  an  action  for  saying, 
**  There  goes  A,  who  is  one  of  those  that  stole 
B's  deer,**  must  aver  that  a  deer  was  stolen 
from  B,  and  that  the  deer  was  tame.  Ogden 
V.  Turner^  6  Mod.  104. 

39.  If  an  action  be  brought  for  the  follow- 
ing  words,  **  Thou  art  a  sheep-stealing  rogue, 
and  farmer  Parker  told  mc  so;**  it  is  not  ne. 
cessary  to  aver  in  the  declaration  that  farmer 
Parker  did  not  tell  the  defendant  so.  Gardi-' 
ner  v.  Atwater,  Say.  365,  366. 

30.  The  declaration  must  show  a  publica' 
tion,  but  no  particular  words  are  necessary 
for  that  purpose.    1  Saund.  343.  n.  (1). 

31.  Words  alleged  to  be  spoken  tn  pr«- 
aentia  divcraorum^  is  as  good  as  if  tn  aadtte, 
dLc.    HnU  V.  Hennerly,  Cra  Eliz.  487. 

33.  Malice  must  be  shown  ;  but  the  word 
"  maliciously**  is  not  exclusively  proper ;  the 
omission  is  helped  after  verdict.  1  Saand. 
343  a.    ld.n.  (3). 

33.  In  an  action  for  words  charging  one 
with  receiving  stolen  goods,  it  is  necessary 
to  allege  a  fciefrter.  Sieventan  r*  IRggina,  2 
Keb.  338.  pi.  4. 

34.  An  averment  of  the  fiilsity  of  the 
charge  is  not  necessary,  the  gist  of  the  ao* 
tion  being  whether  the  words  were  spoken 
falsely  and  maliciously.  CarptnUr  v.  Tiiumt, 
C.  T.  Hardw.  339. 

35.  Special  damage  need  not  be  laid  if  the 
words  are  actionable  in  themselves ;  but  no 
evidence  of  it  can  be  given  in  any  case,  un- 
less it  be  laid  in  the  declaration.  1  Saund. 
343  e,d. 

(c)  Dtfenet  and  fiUaa. 

1.  A  plea  of  noR  damn^ficatua  to  an  action 
for  caning  plaintiff  *"  a  false  thief,**  is  bad.  1 
Dy.  3a  pi  171. 

2.  The  defendant  may  plead  not  guiltv  as 
to  part,  and  jnstify  the  rest    1  Saund.  244  c. 

3.  Or,  by  stat.  Anne,  not  guilty  to  the 
whole,  and  in  a  further  plea  justify  part  1 
Saund.  344  c. 

4.  If  words  pn'ma/acie  importing  felony, 
or  otherwise  sounding  in  slander,  have  been 
used  in  a  different  sense,  the  defendant  may 
plead  it  speciaUy.  Cromwell  v.  Detmy,  4  Co. 
13  b. 

5.  The  troth  of  words  cannot  to  given  in 
evidence  on  not  gdilty.  IThderiDSod  v.  Parka^ 
Stra.  1300. 

6.  In  an  action  for  words,  npon  not  guilbr 
pleaded,  whether  the  defendsnt  can  be  ad- 
mitted to  give  evidence  of  the  troth  of  the 
words  spoken  (when  they  import  a  felony) 
in  mitigation  of  damages,  see  SmUh  v.  Ki- 
ehardaon.  Com.  5534  553,  and  note. 

7.  In  an  action  fer  the  slander  of  a  com- 
mon person,  if  J  S  publish  that  he 

has  heard  J  N  say  that'*  J  S  was  a^  ['^1304] 

traitor  or  thie^**  J  S  may,  if  the 

troth  be  so,  juslify  in  an  action  on  the  ease 
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brought  agaiosC  him.  Earl  ffKttrlhampUnC* 
eaie,  12  Co.  132.    1  Saund.  264  fr. 

B.  But  if  he  publish  that  he  hu  heard 
generally,  without  naming  a  ceitain  author, 
that  "  J  S  waa  a  traitor  or  thief^**  he  cannot 
justify,  because  he  has  not  given  to  the  party 
grieved  any  cause  of  action  against  any  other 
but  himself.    Id.  ibid. 

9.  In  such  case,  the  plea  must  give  the 
yerf  words  used,  and  not  their  sutMtanoe, 
though  he  need  only  prove  the  material  part. 
1  Saund.  244.  6.  n.  [nj. 

10.  Where  many  words  contain  one  signi- 
fication, and  the  party  answers  all  In  sub- 
stance,  though  not  in  the  words,  it  is  good. 
Emoit  V.  C^^  Cro.  Eliz.  255. 

11.  The  plea  of  justification  must  confess 
the  speaking.    1  Saund.  244  b, 

12.  An  indictment  for  murder  against  A 
is  no  justification  for  calling  him  a^'mur- 
derer.»'    2  I^.  236.  pi.  26. 

19.  Nor  that  a  robbery  was  committed, 
and  common  fame  charged  him  with  it,  a  jus- 
tification for  calling  him  **  thief.**  2  By. 
236.  pi.  26. 

14.  A  justification  for  words,  *^  thou  wert 
forsworn  at  a  leet,**  that  he  preferred  a  thing 
not  true,  is  not  good.  Wild  t.  Coopman^ 
Moore,  537. 

15.  In  an  action  of  slander  for  calling  the 
plaintifiT '« thief,**  the  defendant  cannot  plead 
m  justification  that  the  plaintifiT**  received  a 
thief.**    Stnfie  v.  Heffdon^  6  Mod.  10. 

16.  The  justification  must  whoilv  meet 
the  facts  stated  in  the  slander.  1  Saund.  244  e. 

17.  If  the  defendant  justify  part,  and  say 
nothing  as  to  some  of  the  words  which  are 
actionable,  the  justification  ia  bad.  Wild  v. 
Coopman^  Mo.  537. 

18.  A  justification  must  not  be  general, 
but  must  specify  particularly  the  tacts  on 
which  it  is  fbonded.  1  Saund.  244  a.  244  6. 
n.  [m]. 

19.  The  declaration  was  in  case  for  words, 
interpreting  them ;  the  defendant  pleads  in 
bar  another  action  for  the  same  words  with, 
out  interpretation,  and  judgment  against 
him ;  and  held  good.  Gardner  r,  Hdvis^  3 
Lev.  24a 

20.  If  words  are  actionable  at  first,  the 
damages  aflcr  do  not  give  a  cause  of  action, 
and  therefore  the  statute  of  limitations  of 
two  years  is  a  good  bar  in  that  case.  Saund- 
ers y.  Edwardt^  T.  Raym.  61. 

21.  But  where  the  words  at  the  time  of 
the  speaking  are  not  actionable,  but  by  rea- 
son of  them  the  party  afterwards  loses  his 
preferment,  or  sustains  damage,  in  that  case 
the  statute  of  limitations  of  two  yeara  is  no 
bu.    Id.  ibid. 

(d)  RepiieaUen, 

To  a  plea  of  justification,  de  tn/tirui  nia 
propria  is  proper.     1  Saund.  244  c. 

(e)  Emdtnee. 
1.  PVoofof  calling  plaintiff  a  thiaf  wiU 


support  a  dedaration  for  calliDg  him  a  strong 
thief.    1  Dy.  75.  pi.  21. 

2.  The  witness  may  read  the  words,  if  he 
wrote  them  down  immediately.  Holt,  295, 
296. 

3.  If  the  plaintiff  ascribe  a  particular 
meaning  by  an  innuendo,  he  is  twuiid  to  prove 
them  spoken  in  that  sense.     1  Saund.  307  a. 

4.  If  two  trades  are  averred,  it  will  be  suf- 
ficient to  prove  one,  if  the  words  apply.  1 
Saund.  243.  6.  n.  [gj.    2  Saund.  307  b.  n.  [a]. 

5.  In  action  for  words  per  quod  maritagium 
amitU,  upon  evidence,  the  plaintiff  proved 
only  part  of  the  words ;  it  was  held  to  be  well 
enough,  if  the  plaintiff  proved  the  loss  of  his 
marriage,  by  reason  of  any  of  the  words  in 
the  declaration.  Oeary  v.  Vamiop,  Skin.  333. 
Holt,  39. 

6.  In  caae  for  words,  whereby  the  plaintiff 
lost  her  marriage  with  J  N,  evidence  cannot 
be  admitted  of  a  loss  of  marriage  with  an- 
other person.    2  Ld.  Raym.  1007. 

7.  When  words  are  not  actionable  of  them- 
selves, in  an  action  for  consequential  damages, 
the  plaintiff  may  give  evidence  of  particular 
damares.    Browning  v.  Newman,  Stra.  666. 

8.  Under  the  general  issue  *'not  guilty,** 
the  truth  of  the  words  cannot  be  given  in 
evidence,  but  most  be  pleaded  specidly ;  nor 
can  it  be  given  in  evidence  in  mitigation  of 
damages.  1  Saund.  130, 131.  Sed  viae  Brown 
v.  Gibbont,  2  Ld.  Raym.  831. 

9.  But  defendant  may  show  the  truth  of 
the  words  not  |  laid  in  dleclaration 

but*  proved  by  plaintiff  to  show  [  •139S  ] 
the  animta.  1  Saund.  243.  c.  n.  [i]. 

10.  It  may  be  shown  under  the  feneral 
issue  that  the  words  were  spoken  io  an 
innocent  sense,  and  not  the  malicious  one 
imputed,  as  that  the  words  were  spoken  as 
counsel,  or  in  confidence,  and  without  ma- 
lice ;  or  in  giving  fairly  the  character  of  a 
servant ;  that  they  were  read  innocently  out 
of  a  history  as  a  story ;  that  they  vrere  spoke 
through  concern,  or  in  a  sense  not  defama- 
tory, or  as  a  member  of  parliament  in  his 
place.    1  Saund  130, 131.  n.  [e]. 

11.  The  defendant  may,  however,  plead 
all  such  matters  if  he  pleases.  1  Saond. 
131. 

12.  The  defendant  may  abo  prove  under 
it  in  mitigation  of  damages  ru moors  pre- 
viously current,  but  not  facta  to  negative 
the  presumption  of  malice.  1  Saund.  131. 
n.  [/]. 

13.  He  may  also  prove  tliat  the  subetance 
of  the  slander  waa  contained  in  a  newspaper, 
without  producing  it;  but  such  evidence 
cannot  be  given,  if  there  is  a  justification  on 
the  record  as  well  as  the  general  iaane.  1 
Saund.  131a.  n.  [/I. 

14.  The  defeodadt  cannot  give  in  evi- 
dence under  it  that  such  slander  was  oon- 
municated  by  a  third  person;  nor  can  he 
give  evidence  of  plaintiff^  general  bad 
chaiacter  in  Ditigation  of  damages.  Id.  ibid. 
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(f)  Vmrdici  and  damages. 
1.  If  an  action  be  brought  for  these  wordi, 
**  tJiert  ia  a  neat  of  thievea,  and  Sir  J.  B.  ia 
naiter  of  them,  and  a  strong  thief  hioiseif,*' 
and  it  be  found  that  all  the  words  were  spok- 
en, except  the  word  **  strong,'*  judgment  shall 
be  for  the  plaintiff.  <SSr  /.  BrUige*$  case, 
Dall.  10.    II  Mod.  96.  n.    1  Dy.  7$.  pi.  21. 

2.  When  some  counts  are  for  words  action- 
able per  se,  and  others  for  special  damage, 
care  most  be  taken  that  the  verdict  be  not  a 
general  one.     1  Saund.  246. 

3.  When  the  action  is  brought  for  words, 
some  of  which  will  maintain  an  action,  and 
some  not,  damages  may  be  given  entirely  if 
they  are  all  codlained  in  one  count.  2 
Saund.  171  &.  Mo.  141.  lUad  v.  Mar$haU, 
8  Mod.  36.    WiUee,443. 

4.  Though  it  is  otherwise  of  many  things 
which  together  support  the  action,  and  part 
ia  insufficiently  alleged.  BntughiomU  case, 
Mo.  141.    Moore,  706. 

5.  Entire  damages  may  be  given  on  seve- 
raJ  sets  of  words  laid  to  have  been  spoken 
on  the  same  day,  but  not  if  the  words  are 
laid  to  have  been  spoken  on  different  days. 
EmgkiUyv,  JVorrow,  2  Show.  306. 

6.  But  if  there  be  several  counts,  and  the 
words  laid  in  some  are  not  actionable,  a 
general  verdict  is  taken,  judgment  may  be 
arrested  or  reversed.  2  Saund.  171  h,  e, 
WiUee,  443.     Sieblnng  v.  Warner,  11  Mod. 


7.  When  an  action  was  brought  for  call- 
ing a  woman  **  whore,*'  and  there  were  also 
other  words  stated  which  were  actionable, 
the  judgment  was  arrested,  entire  damages 
having  been  given,  although  the  actionable 
words  were  laid  with  a  per  quod.  Orave»  v. 
BlmnekeUy  6  Mod.  148. 

8.  In  an  action  for  words  by  baron  and 
feme,  joint  damages  must  be  given  to  both, 
unless  special  damagea  are  laid  to  the  hus- 
bend«    ChUeot  amd  Wife,  v.  Posts,  Oilb.  287. 

(g)  CoeU, 

1.  If  the  words  are  not  actionable  of 
liiemselves,  and  the  special  damage  be  the 
eanse  of  action,  the  plaintiff  sbaU  have  full 
costs,  though  the  damages  be  under  40s.  1 
Saund.  246. 246  a.  8  Mod.  372.  Brwmey. 
OtMons,  1  Balk.  206.  7  Mod.  129.  2  Ld. 
Raym.  831.  8.  C.  RobeHe  v.  HofywU,  W. 
Kely.  64.  lb.  71.  Ba$»  v.  Hickford,  Andr. 
375.     Turner  v.  HorUm,  Willes,  438. 

2.  But  if  the  words  ate  actionable  in 
themselves,  and  the  special  damage  is  laid 
by  way  of  aggravation,  the  plaintiff  ■ball 
have  no  more  costs  than  damages,  if  the 
latter  be  under  40s.  I  &«  .nd.  246  a.  Andr. 
375.  Stra.  936.  Perry  v.  Perry,  W.  Kely. 
71.  Bsrry  t.  Perry,  2  Ld.  Raym.  158a  2 
Barnard.  79.  84. 113. 166.  Turner  v.  Hwton, 
S  Barnes,  104.  111.  124 

S.  Where  there  are  several  counts,  some 
for  words  actionable  per  se,  and  others  not 
mcttonaUo,  and  a  general  oonelosion  laying 


special  damages,  if  the  jury  find  a  general 
verdict,  under  40s.,*  the  plaintiff 
will  bo  entitled  to  full  coeU.    1  [  *1206  ] 
Saund.  246  a. 

4.  In  courts  baron,  &c.,  full  costs  shall  be 
given  in  actions  for  words,  though  the  da- 
mages are  under  40s.  Litttlewood  v.  Smithy 
1  Ld.  Raym.  182. 

5.  In  oases  within  the  Rtatute  21  Jac  1.  e. 
16.,  the  fact  of  dofendanCa  having  pleaded 
specially,  will  not  entitle  plaintiff,  (if  the 
special  damage  is  not  proved)  to  full  costs. 

1  Saund.  246  a.  n.  [p].     8  Mod.  372.    1 
Barnes,  105.    Anon.  Ca.  Prac.  C.  P.  22. 

6.  If  the  full  costs  are  taxed  when  there 
should  be  no  more  costs  than  damages,  the 
execution  will  be  set  aside  with  costs.  Doeor 

V.  Robineon,  1  Barnes,  105. 

7.  In  an  action  for  words,  if  special  dama* 
ges  are  laid,  the  defendant  shall  nave  full 
eosU.    Denny  v.  Wigly,  Ca.  Prac  C.  P.  137. 

(h)  Arreti  of  judgment. 

1.  If  there  are  several  counts,  and  the 
words  laid  in  some  are  actionable,  and  in 
others  not,  judgment  may  be  arrested,  if  the 
damages  are  entire,  and  the  verdict  general 

2  Saund.  171.  b,  e. 

2.  So,  where  a  judgment  by  default  was 
entered  up  for  the  full  costs,  when  there 
ought  to  have  been  no  more  costs  than  da- 
mages, it  was  held  that  judgment  must  be 
set  aside  in  Mo,  Lumpen  v.  Hatch,  W. 
Kely.  61. 

VI.  RcLATiVK  TO  raocKCDims  IN  Tme  coukt 

OP  TRX  constable  AND  MARSHAL. 

A  person  cannot  be  sued  in  the  court  of 
the  constable  and  marshal,  for  saying  to 
knight  **you  are  a  scandal  to  the  name  of 
gentleman  and  to  the  order  hnighthood.** 
Ck^mbere  v.  Jtnningt,  7  Mod.  125. 

VII.  RXLATIVX  TO   raOCBKDlNGS  IN    TRX   PIS- 

POWDKR  COOaT. 

An  action  on  the  case  for  words  lies  in 
the  court  of  piepowder,  although  he  does  not 
declare  ^uod  maliHoee  dixit.  Anon.  Moore, 
459. 

VIII.  RSLATIVX  TO  raOCSKDlNGS   IN  THE  SPI- 

RITUAL COURT. 

1.  If  any  one  defames  and  scandals  the 
title  of  a  parson  to  tithes,  although  he  is  not 
punishable  bv  the  common  law,  ho  is  pun- 
ishable in  the  spiritual  court.  Owyn  v. 
Merrywealher.    2  Row.  440. 

2.  Prohibition  shall  be  granted  to  the 
spiritual  court,  where  a  libel  is  for  words 
spoken  of  a  clergymsn,  which  are  actionable 
at  common  law.    HoZ/s  v.  Doumee,  Com. 

309. 

3.  If  a  parson  call  a  married  man  **  cuck- 
old,**  his  wife  may  libel  the  slsnderer  in  the 
spiritual  court.    2  Show.  294. 

4.  If  the  words  do  not  directly  charge  the 
party  with  being  a  whore  thev  are  not  such 
whereon  the  jurisdiction  of  tha  spiritual 
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court  ou^ht  to  be  dinllowed.    Steward  t. 
AVen,  1  Com.  235. 

5.  A  prohibition  was  granted  on  a  libel 
for  saying  "  he  has  no  sense,  is  a  dunce  and 
a  bloclchead ;  I  wonder  the  bishop  would 
lay  his  bauds  on  |iuch  a  fellow ;  be  deserves 
to  bare  his  gown  puUod  over  his  ears;** 
beoause  a  parson  is  not  punishable  in  the 
spiritual  court  for  being  a  dunce  or  a  block- 
bead,  more  than  another  man.  CoxeUr  v. 
Paraotu^  11  Mod.  141.  n. 

IX.     RXLATiVC     TO    PaOCIBDIIiOS   BT  IlfDfCT- 
MBNT  OR   INPORMATION; — 

(a)  What  tpord$  are  indi^abU, 

1.  Ad  indictment  of  information  will  lie 
for  some  worda,  for  which  an  action  will 
not.   Rex  t.  Darby^  3  Mod.  139.    Comb.  66 

ac. 

2.  If  actionable,  tbey  are  in  general  not 
indictable.    Sem,  Comb.  13. 

3.  But  all  actions  for  slandering  a  justice 
of  peace  in  bis  office  may  be  turned  into  in- 
dictments.   Comb.  46. 

4.  Calling  a  justice  of  tbe  peace  a  rogue 
and  liar,  is  indictable.  J^oake  v.  Revel,  1 
Btra.  420. 

5.  So  for  saying  of  a  justice  of  peace,  in 
the  execution  of  bis  office,  **  he  is  a  buffle- 
headed  fellow,  ignorant  fellow,  and  has  not 
done  justice,  &c,**  an  indictment  or  infoima- 
tion  lies.  Anon»  Comb.  46.  65,  66.  Sed  vide 
2  Ld.  Raym.  1030. 

6.  To  say  **  the  last  grand  jury  that  pre- 
sented me  are  damned  perjured  rogues,*'  is 
an  indictable  offence.  Rex  ▼.  SpiUer^  2 
Show.  209. 

7.  An  indictment  will  lie  for  iaying  of  a 
corporation  *^  whenever  a  burgees  of  it  puts 

^  on  his  gown,  Satan  enters  into* 
r  *1397  J  him,**  for  it  is  a  scandal  on  tbe 
government.    Rex  v.  Baker,  1 
Mod.  35. 

8.  An  indictment  lies  for  libelling  tbe  East 
India  Company,  altbougb  the  words  of  impu*< 
tation  were  against  one  of  its  directors  only. 
Rex  T.  Jennotf  r,  7  Mod.  400. 

(b)  What  are  not. 

1.  Words  are  not  indictable  unless  they 
have  a  direct  and  immediate  tendency  (and 
not  by  construction  or  implication)  to  a 
breach  of  the  peace.  Rex  v.  LangUy,  cited 
10  Mod.  186. 

2.  An  indictment  for  saying  to  a  justice 
of  peace  in  execution'  of  his  office,  **  you 
•peak  to  me  here,  but  dare  not  do  so  in  ano- 
ther place,"*  was  quashed.  Rex  v.  fFalden, 
12  Mod.  414. 

3.  One  was  indicted  for  saying  to  justices 
at  their  sessions,  when  brought  before  them 
by  warrant,  ^  thia  is  no  justice  of  peace's 
business ;  you  shall  not  try  this  matter ;  have 
a  care  what  you  do;  I  have  blood  in  me  if  I 
had  you  in  another  place :  judgment  was  ar- 
rested because  the  words  were  not  indictable, 
as  not  carrying  with  them  any  necessary 
intendment  of  a  challenge,  or  intent  to  break 


the  peace,  especially  when  spoken  by  a  wheel, 
wright.    Reg.  v.  JViin,  10  Mod.  186,  iH7. 

4.  ^  You  do  not  right,**  spoken  to  a  justios 
of  peace,  by  one  brought  before  him  for  noD. 
payment  of  servant's  wages,  held  not  indict- 
able ;  especially  not  bcinf  apoken  to  him  in 
the  exeoution  of  bis  omoe.  Rex  v.  Leafe, 
Andr.  226. 

6.  So  for  saying  of  a  justice  of  peace  *^  that 
he  would  judge  in  an^  cause  brought  befim 
him  according  to  his  aflbction.**  Beg.  v. 
Soley,  cited  10  Mod.  187. 

6.  Of  a  justice  of  peace,  ^  be  deserved  to 
be  hanged  for  making  such  a  numskull  or- 
der.**   Reg.  V.  LfCOMeeU,  10  Mod.  187. 

7.  An  indictment  does  not  lie  for  scaada- 
loas  words  spoken  of  a  mayor,  ^tc  Rex  v. 
LangZey,  2  Ld.  Raym.  1029.  Com.  414 

8.  Nor  if  spoken  to  a  mayor,  unless  he  was 
in  the  execution  of  his  office.  Rex  v.  LoM^teu, 
3.Salk.  190. 

9.  It  is  not  an  indictable  ofienoe  to  speak 
contemptoouely  to  an  alderman  of  London, 
though  at  the  time  of  the  words  epoken  he  b 
acting  officiallt  by  holding  a  wardmote.  Rex 
V.  Rogert,  7  Mod.  29. 

10.  An  indictment  will  not  lie  for  saying 
of  a  justice  of  the  peace  In  his  absence  "  lie 
is  a  fool,  an  ass,  and  a  coxcomb,  and  under* 
stands  no  more  how  to  make  a  warrant  than 
a  stick-head.'*  Rex  v.  Wright&aa,  11  Mod. 
166.    10  Mod.  186.    iSM  n^  Salk.  69& 

11.  Ot^  he  is  a  buffle-headed  follow,  does 
not  understand  the  law,  and  hath  not  done 
justioe,*'  held  not  indictable.  Rax  v.  Darby, 
cited  11  Mod.  167.  n. 

12.  Or  for  saying  *^  he  ie  a  roffue,  and  a 
forsworn  rogue.**  Rex  t.  PocodL  7  Mod. 
310. 

13.  A  man  cannot  be  indicted  for  saying 
of  a  justioe  of  peace,  **  he  understands  not 
the  statutes  of  excise.**  Amen.  1  Vent  10. 
16. 

14.  Of  a  justice,  not  spoken  to  him,  held 
not  indictable.    Rex  v.  Poeoek,  Stra.  1157. 

15.  **  The  mayor  and  aldermen  of  A  area 
pack  of  as  great  villains  as  any  that  rob  on 
the  highway,*'  not  indictable.  Hex  v.  Orsnd* 
field,  12  Mod.  9a 

16.  An  indictment  wiH  not  lie  for  aiyhig 
of  a  justice  of  the  peace,  **  you  are  an  iniorm* 
ing  rogue,  rascal,  and  villain.'*  Rex  v.  SkajUe^ 
11  Mod.  195. 

17.  Such  an  indictment  may  be  quashed 
on  demurrer.  11  Mod.  167.  n.  Salk.  697. 

(c)  Form  ef  the  iniietment. 

1.  In  an  indictment  for  eaying  ^  the  grand 
jury  that  presented  me  are  perjured  rogues," 
It  is  not  necessary  to  aver  that  the  present- 
ment was  found  on  probable  evidence.  Bex 
V.  SpOier,  2  Show.  209, 210. 

2.  An  indictment  qvia  defondant  dixit  di- 
veraa  falea  et  teandaliea  verba  of  a  magistrate, 
is  bad.  1  Ro.  79. 

3.  An  indictment  chaffing  words  to  have 
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been  •poken  in  «iiii(»  Ugiorumt  is  good. 
Rex  T.  SpUUr,  t  Show.  309. 

(d)  Defence. 
Tboagh  words  may  be  justified  in  an  ac- 
tion, they  cannot  in  an  indictment   Crwp  ▼. 
TOMy,  Holt.  4S2. 

[*1208  ]  X.*  Whsn  Tm  pakty  mat  n  bound 

TO  Bia  OOOD  BKHAVIOUR. 

1.  One  was  bound  to  his  good  behaviour 
fiir  speaking  proroking  words  in  Westmin- 
ster Hall,  as,  ••  yon  lie,  dte.*'    1  Lev.  107. 

9.  Any  one  who  speaks  unmannerly  or 
scandaloas  words  to  or  of  a  mayor,  or  justice 
of  the  peace,  dtc,  may  be  bound  to  his  good 
behaTioor.  Rez  v..  Langley,  6  Mod.  ISbS. 
Balk.  69a    wfMm.  1  Vent  10. 16. 

8MUGGUNO. 

1.  Smuggling  by  the  captain  of  a  ship  on 
his  own  account  is  barratry.  3  Saund.  S(K{. 

%  In  smuggling  goods,  all  present  and 
alcfinff  are  prindjMls,  and  equally  liable  to 
the  whole  penalty.  Xing  ▼.  mannings  Com. 
616. 

3.  If  one  smuggler  has  no  arms,  he  is 
not  within  the  statute  9'Gea  S.  c.  35.  s.  10., 
thon^  the  others  have.  Rex  v.  FUteher,  Stra. 
1166. 

4.  A  notorious  smuggler  was  discharged 
en  Mbeae  cor/ms,  because  not  tried  within 
two  terms  after  the  indictment  fimnd.  Hex 
^WkUer^S  Mod.  4,5. 

SOLDIER. 

1.  At  common  law,  every  officer  or  com* 
mon  soldier  was  as  liable  to  be  arrested  as  a 
tradesman  or  any  other  person  whatever. 
^fmit.  1  Vent  251. 

3.  Bat  now  a  soldier  is  privileged  fit>m 
being  held  to  special  bail  by  act  of  parliament 
10  Mod.  4  111. 

3.  A  soldier  cannot  be  taken  on  an  cap- 
emmmunicato  capiendo;  if  he  is,  he  will  be 
discharged.    Anon.  11  Mod.  191. 

4.  This  privilege  extends  to  troopers  and 
to  gunners.  Johnton  v.  Lowth,  10  Mod.  346, 
347.  Stra.  7.  8.  C. 

5.  An  out-pensioner  of  Chelsea  College 
was  allowed  to  be  held  to  bail,  as  not  being 
a.  soldier  within  the  meaning  of  the  statute. 
Aowfer  V.  Owent,  Ca.  Prae.  C.  P.  77. 1  Barnes, 
311. 

6.  If  a  person  is  enlisted  and  qualified  to 
act,  though  he  does  not  do  duty,  yet  he  must 
be  discharged  on  common  bail  if  arrested. 
Prac.  Ca.  K.  K  205.  Stra.  2. 

7.  But  if  a  person  enlists  into  the  army, 
after  verdict  against  him,  he  may  be  taken 
in  execution.  JMosco/  v.  Davys,  11  Mod. 
334.,  and  Maton  v.  VotDwny  11  Mod.  252. 

8.  Where  the  original  cause  of  action  did 
not  amount  to  lOt,  but,  with  costs,  did,  a 
•oidier  might  be  arrested  on  judgment ;  but 
this  is  now  altered  by  stat  13  Geo.  S.    1 

311,319,313. 


9.  An  action  lies  ibr  arresting  a  sold  ^r 
contrary  to  the  mutiny  act,  and  the  ihe  i  T 
may  return  that  the  defendant  is  listed.  9 
Ld.  Raym.  1246. 

10.  The  agent  of  a  regiment  is  but  a  ser- 
vant to  the  colonel.    1  Ld.  Ravm.  101. 

11.  Clerks  and  attomies  of  the  coarte  at 
Westminster  ought  not  to  be  pressed  fer  sol- 
diers. Venahle^e  case  Cro.  Car.  11. 

12.  Finding  an  able  man  any  time  after 
listing,  is  sufficient  to  entiUe  to  the  benefit  of 
the  listing  act,  if  the  man  continue  in  the 
service.    Anon.  11  Mod.  235. 

13.  Soldiers  deserting  may  be  tried  for 
ftkmy  under  7  H.  7.    3  And.  151. 

14.  A  house  that  entertains  lodgers,  is  not 
a  public  house  within  the  acte  for  billeting 
soldiers.    1  Ld.  Ra^m.  479. 

15.  Among  loldiers,  possession  of  goods 
for  a  certein  time  after  taking  ftom  the  ene- 
my alters  the  property.  Ataiem^  u  v.  Com- 
hnige,  10  Mod.  79. 

16.  Leave  of  absence  to  a  loldier  is  a  good 
consideration  in  attimptnt.  1  Ld.  Raym.  312. 

17.  In  an  indictment  under  stetute  32  6. 
3.  c.  70.  for  endeavouring  to  seduce  soldiers 
from  their  allegiance,  it  is  not  necessary  to 
set  out  the  means  used.  Wintmore  v.  Oreen- 
hank,  Willes,  583. 

SPECIFICK  PERFORMANCE. 

1.  In  case  of  a  contract  for  lands,  a  bill 
lies  in  equity  against  the  vendor 

for*  specifick  performance.  Ateh.  [  •1299  ] 
erley  v.  Veman,  10  Mod.  537. 

2.  If  the  vendor  sell  and  convey  the  land 
afterwards  to  another,  having  notice  of  the 
preceding  contract,  the  second  yendee  may, 
in  such  case,  be  compelled  to  a  specifidi 
performance.    S.  C;  10  Mod.  527, 538. 

3.  The  vendor  may  bring  his  bill  for  a 
specifick  performance,  as  well  as  the  vendee. 
iewU  V.  Leehmere,  10  Mod.  505. 

4.  A  sheriflT  that  reftises  to  assign  a  bail- 
bond,  is  not  only  liable  to  an  action  at  law, 
but  may  be  compelled  in  Chancery  to  a  spe- 
cifick pierformanoe.  KiUon  v.  Fogg,  10  Mod. 
289. 

[Ske  <m/e,  tit  Equitt,  Vol.  L  p.  579.] 

SPIRITUAL  COURT. 

1.  When  the  spiritual  court  ihall  have  ju- 
risdiction,  the  whole  cause  ought  to  be  spi- 
ritu^.    JTenn's  case,  9  Co.  44  a. 

2.  The  spiritual  court  has  conusance  de 
reparaiione  eoporie  tive  navie  eeeUoiat.  J^- 
freu  V.  Kenahtey  and  Fortter,  5  Co.  66  b. 

3.  To  spiritual  defamation  there  are  three 
incidei^ts:  Ist.  That  it  concern  matters 
merely  of  ecclesiastical  recognizance,  as  call- 
ing one  heretic,  schismatic,  adulterer.  Sec. 
2nd.  That  it  concern  matters  merely  spiritu- 
al ;  for  if  it  relates  to  any  thing  determina- 
ble at  common  law,  the  ecclesiastical  judge 
cannot  take  cognisance  of  it    3d.  That  the 


1299 


STATUTE. 


party  eanoot  wan  there  for  damage  or 
amends,  but  only  for  panishoient  of  the  eio 
pro  aaluU  cntnuB.  Ptumer  f .  Tkorfe^  4  Co* 
20  a. 

[See  ante,  EooLniAfnoAL  Cookt,  Vol.  I. 
p.  555.] 

SPRING  GUN. 

A  treipaner  having  notice,  cannot  main- 
tain  an  action  for  an  injury  soitaiiied  by  a 
epring  gun.  1  Saund.  84  a.  a.  [dJ]  Hot  y. 
WUkt,  3  B.  &  A.  304. 

STABBING. 

One  Oldfield  stabbed  a  justice  of  the  peace, 
but  before  he  came  into  Westminster  Hall ; 
held,  that  he  should  not  have  bis  right  hand 
cut  off.    Oilfield  v.  Geriinge^  12  Co.  71. 

[See  anUt  tit  Muansa,  Vol.  II.  p.  959.  pi. 
33.] 

STABLE-KEEPER. 

If  a  person  deliver  his  horse  to  a  stable- 
keeper,  to  be  by  him  safely  kept,  at  a  rea- 
sonable rate,  and  to  be  safely  delivered,  and 
the  horse,  by  the  negligence  of  the  stable- 
keeper,  be  taken  out  of  the  stable,  and  so 
immoderately  rode  as  to  be  spoiled,  an  action 
lies  for  his  neglect  in  not  safely  keeping  the 
horse  according  to  the  contract  Stanyon  ▼. 
JDoetf ,  6  Mod.  225.    Holt,  13. 

STAMP. 

1.  A  deed  is  good  though  executed  be.- 
fore  it  is  stamped.  Rex  v.  Biekep  of  Chetter^ 
Stra.624. 

2.  Motion  to  set  aside  two  Tordiots,  be- 
eause  the  distringasses  were  not  stamped, 
frc^  but  denied,  because  they  were  stamped 
before  the  fotUa  was  brought  in.  (9  6l  10 
W.  3.  c.  25.  s.  59.)  Taylor  v.  Xois,  8  Mod. 
226.    Stra.595.S.a 

3.  A  receipt,  though  void  for  want  of  a 
■tamp,  may  be  shown  to  a  witness  to  refresh 
his  memory.    1  Saund.  325.  n.  [6.] 

STAR  CHAMBER 

1.  Upon  a  oonvic^OQ  In  the  Star  Chamber 
of  a  defendant  of  several  misdemeanors,  and 
damages  awarded  to  the  plaintiff,  held  that 
no  process  could  issue  out  of  that  court  to 
levy  the  damages  upon  the  goods  and  lands 
of  the  defendant,  and  that  that  court  could 
only  keep  the  defendant  in  prison  until  he 
paid  them.    Ha^ward  ▼.  WhUbroke^  13  Co. 

2.*  Neither  the  Star  Chamber 
[  *1300   ]  nor  Chancery  awards  any  mes- 
senger to  arrest  the  body  until 
contempt;  but  first  a  subpcena,  Sic^  goes. 
High  CommissteA  ease,  12  Co.  49. 

[See  anUt  tit  Couar,  div.  (g)  VoL  I.  p. 
399.] 
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n>,  p.  1314. 


!•  Or  THR    ORJIOT   OF  ACTS    OF  PARUAHRNT. 

1.  It  It  the  proper  busineM  of  Rote  of  par- 
liRment  to  mRke  altemUons  in  the  com  moo 
law.     Thomby  y.  Fleetwood,  10  Mod.  41 1. 

3.  That  u  the  meet  reasonable  law,  which 
providee  for  the  mejoritj  of  the  people, 
tiboagh  some  individuals  suffer  by  it.  Stowel 
T.  Lord  Zoueh,  Plow.  369. 371. 

3.  Statutes  are  made  to  remedy  common 
oiieehlefs,  and  not  those  which  seldom  hap- 
pen. Dioe  T.  Manminghttm,  Plow.  63.  173. 
30& 

II.   RrLATITE  to  THR    MAKINQ  OF  ACTS  OF 
PARLIAHRNT. 

1.  The  nsnRl  prRctice  In  passing  bills  is, 
to  add  several  provisoes,  every  of  which 
takes  off  from  the  enacting  part,  in  whatso- 
ever part  of  the  bill  it  may  be  placed.  Lyn 
T.  Wyn,  Orl.  Bridg.  12a 

%  In  acts  of  parliament  on  the  rolls  there 
are  no  points,  commas,  colons,  semicolons, 
or  other  notes  or  signs  of  division,  they  are 
added  by  the  printer..  Crooke'e  case,  1  Show. 

sia 

3.  When  there  is  no  act  passed,  nor  record 
ffliade  of  it,  it  is  as  none,  though  the  journal 

befnU.    &itfi<  JoAn  ▼.  SotnlJbAn,  Hob.  78. 
111. 

4.  The  jdnmals  of  parliament  are  not  re- 
eords.  12e«T. JTnoUys,  lLd.Raym.l5.  Hob. 
110. 

5.  They  are  hot  remembrances,  and  are 
not  absolotely  necessary,  nor  have  they  al- 
ways been.  Rex  v.  Counteee  of  AnmdeL 
Hob.  110. 

6.  An  act  that  the  king,  with  the  assent 
of  the  lords,  or  with  the  assent  of  the  com- 


mons, is  not  an  act  of  parliament.     The 
Prinee^e  case,  Jenk.  177.    8  Ca  20  b. 
III.  Of  orainancbs,  or  gbartrrs. 

1.  The  ordinsnce  de  terri*  meneurandio  is 
a  statute.    1  Ld.  Raym.  63a 

2.  For  the  difference  between  an  act  of 
parliament  and  an  ordinance  of  parliament, 
see  W.  Jo.  103. 

3.  The  charter  11  E.  3.  was  made  by  au- 
thority of  parliament.  I%e  Pruiee*e  case,  8 
Co.  16  a. 

4.  The  king  may  by  ordinance  erect  a 
fair,  market,  warren,  park,  or  forest,  with- 
out granting  it  to  any.  Hob.  15. 

5.  The  words,  authority  of  parliament,  ia 
an  act  of  charter,  are  sufficient  to  make  an 
act  of  parliament  The  PrinetU  ease,  8 
Co.  20  a. 

IV.  Rrlativi  to  TBI  distinction  srtwkrn 

PUBUCK    AND  PRIVATK  ACTS. 

1.  AH  statutes  that  concern  the  kingare 
general  statutes.  J^eedler  v.  Buhop  of  Wtn- 
eheiter.  Hob.  226.  Plow.  231. 

2.  Statutes  which  concern  grants  made  by 
the  king  are  general  laws,  as  well  as  those 
which  concern  grants  made  to  the  king. 
Jfeedler  v.  BUhtm  of  Winehetter,  Hob.  227. 

3.  A  statute  for  discharging  poor  prison- 
ers is  a  public  act.  Jonee  v.  Azcn,  1  Ld. 
Ravm.  120. 

4.  Though  a  statute  concerns  a  particu- 
lar thing,  and  be  private  in  its  nature,  yet, 
if  the  forfeiture  be  to  the'  king,  this  makes  it 
a  public  act    Rex  v.  Bugge,  Skin.  429. 

5.  One  chapter  of  an  act  of  parliament 
may  be  both  a  general  and .  particular  law, 
in  respect  of  the  several  clauses.  Needier  v. 
Biehop  of  Winchester,  Hob.  228. 

6.  Statutes  which  concern  the  revenue 
are  pnblick,  though,  in  respect  of  particular 
persons  therein  named,  they  may  be  private, 
^wm.  12  Mod.  249. 

7.  Statutes  of  composition  are  private 
acts.    PlaU  V.  HiU,  1  Ld.  Raym.  382.  39a 

a*  Private   acts  are  not  in- 
rolled   without  suit,  as  general  [  *13W  ] 
acts  are.     Rex  v.   Counteet  of 
Arundel,  Hob.  109. 

y.  What  acts  arb  void. 

1.  When  a  public  or  private  act  of  parlia- 
ment  is  against  common  right  and  reason, 
or  repugnant  or  impossible  to  be  performed, 
the  common  law  adjudges  such  act  to  be 
void.  RoiiAam*«  case,  8Co.  118  a.  Crom* 
weWe  case,  4  Co.  12  b. 

2.  A  statute  made  against  natural  equity, 
as  to  make  a  man  judge  in  his  own  cause,  is 
void.  Day  v.  Savage,  Hob.  87.  Thomby  v. 
Fleetwood,  10  Mod.  115. 

3.  So,  a  saving  clause  in  an  act  of  parlia- 
ment which  is  repugnant  to  the  body  of 
the  act  if  void.  3  Dy.  313.  pi.  9L  Case  of 
AUon  V.  fFoodo,  1  Co.  40  b. 

4  An  act  stating  that  the  king,  with  the 
assent  of  the  lords,  has  enacted  it  is  void ; 
beoaote  H  does  not  appear  in  the  body  of 
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the  act  tbat  Che  commons  hare  aaioiitad. 
Mo.  824.    J6nk.l77. 

VF.  Who  ark  Boain>  bt  trim. 

1.  Every  tubject  of  the  realm  is  party  atad 
privy  to  an  act  of  parliament.  Plow.  59. 
396. 

3.  A  statute  iodndes  every  man's  consent, 
as  well  to  come  as  present.  Duncombe  ▼. 
Wiwfidd,  Hob.  256. 

3.  They  bind  the  tenants  in  ancient  de- 
mesne, and  lords  Villains,  though  they  con- 
tribute not  to  knight's  fees.  Cox  r.  BamM- 
2jf,  Hob.  48. 

4  But  an  act  of  parliament  betireen  par- 
ticular persons  shall  not  bind  strangers. 
Skin.  97. 

VII.  How  THE  KINO   IS  AFraCTXD  BY  AN  ACT 

*       OF  FARUAMSNT. 

1.  The  king  is  favoured  in  the  exposition 
of  statutes ;  and  nothing  shall  be  taken  by 
equity  against  the  king.    Plow.  239. 244. 

2.  General  words  in  an  act  do  not  bar  the 
king  of  any  prerogative,  estate,  title,  or  in- 
terest Magdalen  College  case,  11  Co.  66  b. 
8  Mod.  6.  8.    4  Mod.  209.    2  Leon.  51. 

3.  No  atjt  of  parliament  can  bind  the  king 
from  any  prerogative  which  is  sole  and  in- 
separable to  his  person ;  but  be  may  dispense 
with  it  by  a  nan  obttanle;  but  in  things 
which  are  not  incident  solely  and  insepara- 
ble to  the  person  of  the  king,  but  belong  to 
every  subject,  and  may  be  severed,  an  act  of 
parliament  may  absolutely  bind  the  king. 
Case  of  JVbn  obetanU^  12  Co.  12. 

4.  General  penal  statutes  do  not  bind  the 
king.    1  Ro.  161. 

5.  Statutes  that  direct  amendments,  &c.  on 
the  challenge  of  the  party,  do  not  extend 
to  the  king.  Rex  v.  Tuchin^  2  Ld.  Raym. 
1066. 

6.  If  the  king  has  an  interest  at  common 
law,  and  a  statute  is  made  which  takes 
away  the  liberty  of  all  men,  yet  the  king's 
liberty  is  not  taken  away,  unless  he  is  spe- 
cially named  in  the  act.    Plow.  240. 

7.  But  an  act  of  parliament  which  gives 
a  right  to  the  king  shall  bind  him,  as  to  the 
manner  of  enjoying  or  using  that  right,  as 
well  as  a  subject.    1  Show.  211. 

8.  Where  the  king  claims,  in  respect  of 
his  natural  capacity,  as  heir  of  a  subject 
per  formam  doni,  he  shall  be  bound  by  an 
act  of  parliament ;  but  where  the  daim  is 
in  his  royal  and  political  capacity,  a  general 
act  shall  not  bind  him,  unless  he  be  express- 
ly  named,  except  in  special  eases.  Case  of 
a  fine  levied  by  the  King^  7  Co.  32  a. 

9.  The  king  is  bound  by  the  statute  de 
doniBt  as  well  as  a  common  person.  Plow. 
227.  236, 237, 238. 248, 249. 251, 252. 

VIII.  Powxa  OF  TRI  KINO  TO  DUFUCSX  WTTB 

AN    ACT  or  PABUAliaMT. 

1.  The  king  can  release  an  action  popu- 
lar.   1  Ro.  33. 

2.  A  person  disabled  by  a  statute  cannot 


be  enabled  by  the  king.    C^^ofd  v.  Car- 
deneU^  in  note.  Com.  2. 

3.  An  act  of  parliament,  which  generally 
prohibits  a  thing  upon  a  penalty,  whidi  is 
popular,  or  only  ffif en  to  the  king,  may  be 
inconvenient  to  diverse  particular  persons, 
in  respect  of  person,  place,  time,  Kc;  for 
this  cause,  the  law  has  given  power  to  the 
king  to  di/«pense  with  it  as  to  particular  per- 
sons.   Tkmnae  v.  SorrHi,  Vaugh.  347. 

IX.*  How  rr  afficts  irblanb  [  *1303  ] 

AND  OTHBR  GOUNTRIU. 

1.  Distinct  kingdoms  cannot  be  united, 
but  by  mutual  acts  of  parliament.  Crois  v. 
Ramsey,  Vaugh.  300. 

2.  An  act  of  parliament  made  before  the 
union  does  not  extend  to  Ireland,  unless  ex- 
pressly named.    Salk.510.    2  And.  116. 

3.  The  statutes  of  England  do  not  touch 
Berwick,  Man,  Ace.,  except  by  special  words. 
3  And.  116. 

4.  An  act  of  parliament  in  Ireland  cannot 
effect  a  thinff  which  could  not  be  done  with- 
out an  act  of  pariiament  in  England.  Crsis 
T.  Aomscy,  Vaugh.  289. 

X.  Of    TBI    RKLATION    OF    ACn  OF    FARUA- 

HBNT. 

1.  A  sUtute  shall  have  relation  to  the 
first  day  of  the  session  in  which  it  is  made, 
unleei  otherwise  provided.  1  And.  295. 
Rex  V.  CmaUeae  of  Arundel,  HoK  111.  ^2. 

2.  And  although  there  are  words  in  it 
declaring  that  «*  it  shall  Uke  effect  from  the 
passing  of  the  act."  SoOeu  v.  Homss,  2 
Mod.  241.  nolu, 

3.  If  a  statute  confirm  all  grants  made 
sinoe  such  a  day,  it  must  be  understood  only 
of  grants  made  bisfore  the  parliament  began, 
for  it  relates  to  that  time.  JieedUr  v.  Biohep 
(jr  WincKuUr,  Hob.  222. 

4.  But  a  clause  in  a  statute  expressly 
directing  its  commencement  from  a  particu- 
lar day,  will  make  it  relate  to  that  day,  and 
prevent  its  relation  to  the  first  day  of  the 
session.  Rex  v.  Go//,  1  Ld.  Raym.  371. 
Comb.  413.  S.  C. 

XI.  RkLATIVB    TO   THR  DURATION    OF  AN  ACT 

OF  FARLIAMXNT. 

1.  An  act  to  continue  for  three  years,  end 
thence  to  the  end  of  the  next  session  of  par- 
liament, the  next  session  is  to  commence - 
after  the  end  of  the  three  years.  1  Lev.  265. 

2.  The  13  Elis.  o.  8.  being  made  to  con- 
tinue for  five  years,  and  from  thence  to  the 
end  of  the  first  session  of  the  parliament 
next  ensuing,  was  holden  to  mean  the  first 
session  of  a  new  parliament  then  in  being. 
3  Dy.  376.  pi.  22. 

a  C/sfiis  ad  in  the  oontinnaaee  of  a  pai^ 
liament,  includes  the  day.  JL  Ld.    Rayn. 

2ia 

4.  If  a  statute  is  made  to  continue  to  sneli 
a  day,  and  then  another  aet  is  made  before 
the  expiration  of  the  former,  to  oontinae  it 
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for  ever,  it  w  all  one  u  if  the  former  act  bad 
been  perpetual  at  firat.    Lutw.  [77]. 

5.  Declaratory  clauses  may  be  perpetual, 
though  the  act  be  expired.     W.  Koly.  7. 

6.  The  statute  uf  H.  7.  c.  1.  and  3  H.  8.  c. 
5.  are  perpetual  acta.  SaHdier^t  case,  6  Co. 
d7a. 

XII.   Of  THK  808PEN8ION  OF   Alt  ACT. 

The  habeas  corpus  act  bein^  suspended, 
the  court  declared  they  had  no  discretionary 
power  to  bail*  &e.  Rtx  ▼.  Lord  Orrery^  8 
Mod.  96.  97. 

Xflf.  Of  tub  axPCAL  of  an  act. 
1«  Upon  the  repeal  of  a  statute  that  re- 
pealed a  former  statute,  the  first  statute  is 
re?ived  again.     Tftamby  v.  Fleetwood^  10 
Mod.  412.    Comb.  216.  iS.  C.  1  Ro.  92.  S.  C. 

2.  A  later  statute,  contrary  to  a  former 
statote,  takes  away  the  force  of  the  first 
statute,  without  express  negative  words.  1 
Rho.  91. 

3.  But  an  affirmative  statute  shall  not 
repeal  a  precedent  affirmative  law,  unless 
the  subsequent  statute  is  contrary  to  the 
precedent  law:  such  contrariety  may  be,  1st, 
in  quality;  2,  in  matter;  3d,  in  respect  of 
the  form  prescribed.  Foster^o  case,  11  Co. 
56  b.    Heydtn  v.  Carroll^  3  Ridgw.  599. 

4.  But  two  affirmative  statutes  may  stand 
in  points  in  which  they  do  not  contradict 
each  other.  Ueyden  v.  Carrol^  3  Ridgw. 
599. 

5.  A  statute  inflicting  a  less  punishment 
is  a  virtual  repeal  of  a  statute  inflicting  a 
greater  punishment  on  the  same  crime.  Hex 
v.  Color,  6  Mod.  181.  n. 

6.  Repeals  by  implication  are  not  to  be 
allowed  of^  where  it  is  possible  to  make 
statutes  consistent.  Thornby  v.  FUettoood, 
10  Mod.  118.    Com.  217.  S.  C. 

7.  And  where  it  is  not,  the  latter  statute 
should  be  so  interpreted  as  to  repeal  as  little 
■s  possible  of  a  precedent  one.    S.  C.  10 

Mod.  118. 

[  •1304  ]       8.*  A  repealed  act  of  parlia- 
ment is  of  no  more  effect  than  if 

it  had  never  been  made.     HiU  v.   Oood^ 

Vauirh.  325. 

9.  Though  the  time  in  a  temporary  law  is 
expired,  yet,  if  it  be  continued,  facts  may  be 
said  to  be  done  by  virtue  of  the  first  law. 
JStex  v.  Morgan,  Stra.  1066. 

10.  An  expired  statute  shall  be  revived  if 
elearly  identified,  although  the  commence- 
ment of  it  be  misrecitod  in  the  reviving 
sUtate.     Trahure  v.  Pearce,  2  Show.  302. 

XIV.   RXLATIVC    TO    TRE    OONSTaUCTlON    AND 
BZP08IT101I  OF  ACTS  OF  PARUAMINT  ; 

(9,)  In  general. 
1.  An  acts  of  parliament  are  parcel  of  the 
laws  of  England,  and  shall  be  expounded  by 
the  common-law  judges  according  to  the 
laws  of  England,  and  not  by  the  civilians 
•ad  caoonists,  although  the  acts  concern 
•eelesiastical  and  spiritual  jurisdiction.  jPor- 
\oh.  IL  46 


ter  V.  Rochieter,  13  Co.  4    Hob.  83,  84.  S.  P. 

2.  Statutes  must  have  a  reasonable  con- 
struction.    4  Mod.  271. 

3.  Care  must  be  taken  to  pot  such  a  con. 
slruction  upon  the  whole  as  may  make  the 
parts  consistent  with  each  other.  Roptr  v. 
Rateiiffe,  10  Mod.  239.  483. 

4.  Every  statute  consists  of  two  parts, 
vig,  the  words  and  the  sense.  Flow.  363. 
465. 

5.  The  judges  have  a  power  oyer  laws, 
especially  statute  laws,  according  to  reason 
and  best  convenience,  to  mould  them  to  the 
truest  and  best  use.  Ld,  Sheffield  v.  Ralclifft, 
Hob.  346.     10  Mod.  412.  S.  P. 

6.  The  life  of  a  statute  does  not  consist  in 
the  words,  but  in  the  sense  and  meaning  of 
it.    Plow.  82.  363.  465. 

7.  The  style  of  an  act  Is  a  means  to  find 
out  the  general  scope  and  intent  of  it  Plow. 
203. 

8.  The  preamble  of  an  act  is  a  key  to  - 
open  the  minds  of  the  makers  of  it.    Plow. 
369.     Company  of  Merehanl  Adventurere  v. 
Ribowe,  3  Mod.  129.    Callhorp  v.  AxitU,  3 
Mod.  169. 

9.  If  the  words  of  the  enacting  part  of  a 
statute  be  doubtful,  they  may  be  explained 
by  the  title  or  preamble;  but  the  plain  words 
of  an  enacting  clause  are  not  to  be  restrained 
by  the  title  or  preamble.  Cohham  v.  Cooke, 
Wilies,  395. 

10.  Where  an  act  of  parliament  is  dubious, 
long  usage  is  a  just  medium  to  expound  it 
by  ;  and  the  meaning  of  things  spoken  and 
written  must  be  such  as  has  been  constantly 
received  by  common  acceptation,  ^eppard 
V.  Gosnold,  Vaugh.  169. 

1 1.  But  where  usage  is  against  the  obvious 
meaning  of  an  act  by  the  vulgar  and  com- 
mon acceptation  of  words,  then  it  is  rather 
an  oppression  than  exposition  of  the  act 
Vaugh.  170.  S.  C. 

12.  Words  void  for  the  purpose  for  which 
they  were  introduced,  may  be  used  to  ex- 
pound other  doubtful  words.  Orl.  Bridg. 
40. 

13.  Where  the  words  are  doubtful,  that 
exposition  ought  t9  prevail  which  will  ren- 
der the  act  the  most  effectual.  Reg,  t. 
Simpeon,  10  Mod.  343.  346. 

14.  Acts  made  pro  bono  pMieo,  are  to  be 
expounded  so  as  to  attain  their  end.  Pierce 
V.  Hopper,  Stra.  253. 25a 

15.  In  the  construction  of  a  statute  the 
intent  and  scope  of  it  are  to  be  considered. 
2  Ro.  175.  BiUler  v.  Baker,  3  Co.  25  a. 
IZi^er  V.  RalcHffe,  10  Mod.  239.  3  Mod.  63. 
Plow.  53.  57.  205.  231.  464.  Lyn  v.  Wyn^ 
Orl.  Bridg.  133. 

16.  Where  more  operations  than  one  are 
intended  by  an  act  of  parliament,  the  law 
will  make  a  priority  according  to  the  sub- 
ject-matter, and  the  intent  of  the  act.  CtA^ 
lintnoood  v.  Pace,  Orl.  Bridg.  455. 

17.  Rriative  words  in  an  act  of  parliament 
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will  make  the  thing  to  pan  as  well  as  if  it 
had  been  particularly  expremed  in  the  act 
itself.    Wheatly  v.  Thomai,  T.  Raym.  54,  55. 

18.  Affirmatives  in  statutes  which  are  in- 
troductory of  new  laws,  imply  a  negative  of 
all  which  is  not  within  the  purview.  Slade 
v.  Drake,  Hob.  298.    lb.  ^15. 

19.  A  penal  statute  speaking  in  the  plural 
number,  may  comprehend  cases  in  the  singu- 
lar number.  Partridge  v.  Strange,  Plow.  86. 

20.  It  is  never  to  be  intended  that  words 
are  put  into  statutes  in  vain.  Partridge  v. 
Strange,  Plow.  80. 

21.  Where  restrictive  words  are  found  at 

the  end  of  the  last  sentence, 
[*1305]     which*  are  properly  applicable 

to  the  several  sentences  preced- 
ing, they  shall  extend  to  the  whole.  Scott  v. 
Sckawrts,  Com.  684. 

22.  Where  a  statute  creates  a  new  inter- 
est,  it  shall  be  governed  by  the  like  law 

'  such  interests  were  governed  before.    Lane 
F.  Sir  Robert  Cotton,  12  Mod.  486. 

23.  The  best  construction  of  a  statute  is 
to  expound  it  as  near  the  rules  of  the  com- 
mon law  as  may  be.  1  Saund.  240.  Hob. 
97,  98.  Palmer  v.  AUieock,  3  Mod.  63.  Rex 
V.  Jackeon^  8  Mod.  a  Holt,  477.  10  Mod. 
234.    Skin.  221.    Gilb.  Rep.  320. 

24.  As  far  as  it  is  consistent  with  pre- 
serving the  end  and  design  of  the  act  10 
Mod.  245.  345.  359,  360.  379.  395.  411.  Ar- 
ther  V.  Bokenham,  1 1  Mod.  161.  Murrey  v. 
Eyton,  T.  Raym.  355,  356. 

25.  The  words  are  always  to  be  under- 
stood in  a  legal  sense,  unless  the  subject- 
matter  of  the  act  apparently  hinders  it.  Ro- 
per V.  Ratcliffe,  10  Mod.  234. 

26.  The  construction  must  be  the  same  at 
law  as  in  equity.  KenneyY.  Broioru,3  Ridgw. 
516. 

27.  Statutes  ought  not  to  be  so  expounded 
as  to  elude  the  force  of  them.  Reg,  v.  Simp- 
ton,  10  Mod.  344.    Hob.  93.  97. 

28.  No  such  exposition  of  a  statute  ought 
to  be  made  as  destroys  the  text  itselh  &rl 
ofLeiceeler  v.  Heydon,  Plow.  396. 

29.  The  general  words  of  a  statute,  es- 
pecially  if  obscure  or  ambiguous,  may  be 
qualified  or  restrained  by  sul^equent  clauses 
or  sentences.  Petty  v.  Ooddard,  Orl.  Bridg. 
40.    8  Mod.  8. 

30.  So,  a  general  subsequent  clause  may 
be  restrained  by  a  preceding  one.  Roper  v. 
RatcHffe,  10  Mod.  242.  485. 

31.  A  qualified  construction  may  be  given 
to  general  words  in  an  act  of  parliament. 
Lyn  V.  Wyn,  OrL  Bridg.  147. 

32.  As,  to  avoid  an  apparent  injury.  8 
Mod.  7. 

33.  When  there  is  a  particular  remedy 
given  by  act  of  parliament  in  a  particular 
case,  the  act  shall  not  be  extended  to  over- 
throw or  alter  the  comnum  law  bat  in  that 


Sarticnlar  case.    ComwaUiB  v.  flbocf,  Caitsr, 
6.  

(b)  With  reference  to  each  other. 

1.  A  latter  statute  in  the  affirmative  shaU 
not  take  away  a  former  act ;  and  eo  patiuB 
if  the  former  be  particular,  and  the  latter 
general.    Chregory^a  case,  6  Co.  19  d. 

2.  Statutes  af  explanation  must  be  con- 
strued only  according  to  the  words,  and  not 
with  any  equity  or  intendment  Cro.  Car.  34. 

3.  An  act  lately  made  may  be  within  the 
equity  of  a  statute  made  long  since.  Ver- 
non*! case,  4  Co.  1.  a.  Lane  v.  Cotton^  Com. 
106. 

4.  The  law  will  not  allow  general  words  to 
revoke  or  alter  any  particular  statute,  where 
such  words  may  have  their  proper  operation 
without  such  revocation  or  alteration.  Lyn 
v.  Wyn,  Orl.  Bridg.  127. 

5.  An  act  of  confirmation  will  not  aid  a 
thing  that  is  void,  unless  there  are  enacting 
words  in  it    1  Ro.  152. 

(c)  With  referertee  to  exceptione  therein. 

1.  That  which  is  excepted  out  of  an  act  is 
out  of  the  provisions  of  the  act,  and  is  as 
fully  exempted  out  of  the  act  as  if  the  act 
had  never  boen  made.    Plow.  361. 

2.  Savings  or  exceptions  in  statutes  must 
not  be  so  expounded  so  as  quite  to  overthrow 
the  purview.  Thomby  v.  Fleetioood,  lO  Mod. 
115.408. 

3.  Where  the  king*s  grant  is  void  in  its 
creation,  a  saving  of  that  gnnt  in  an  act  of 
parliament  shall  not  aid  it,  Thomao  ▼.  Sorrell, 
Vaugh.  332. 

4.  Provisoes  in  an  act  of  parliament  do 
not  always  amount,  to  a  condition.  Carter,  11. 
Cd)  With  respect  to  different  expreanona  uted 

in  etatutee. 

1.  Where  a  statute  begins  with  particular 
words  of  an  inferior  nature,  and  concludes 
with  general  words,  the  general  words  shall 
never  be  extended  to  any  thing  of  a  higher 
^ature.    Burton  v.  Morris,  Hob.  183. 

2.  Thus  the  general  words  of  a  statute^  be- 
ginning with  inferior  persons,  &c  do  not  ox- 
tend  to  superior  persons.  Archbiahop  of  Csn- 
terbury^i  case,  2  Co.  46  a. 

3.  "  King**  includes  all  hia  suc- 
cesBorp.    Soldier's  case,  6  Co.  27  a.  ]  *  1306  J 
2And.  151.Jenk.271.  S.a 

4.  In  an  act  of  parliment  personal  actions 
are  included  in  the  word  ^  goods,**  aa  well 
as  goods  in  possession.  Ford  and  Shdden^s 
case,  12  Ca  1. 

5.  Where  a  statute  directs  things  of  a 
public  nature,  as  that  a  public  officer  may  do, 
&c.,  this  is  tantamount  toahaU;  and  if  he 
does  not  do  it,  an  information  lies.  Skin. 
370.    Salk309.    Com.  220. 

6.  A  gift  by  parliament  to  the  heir  of  J  S, 
who  is  a  person  attainted,  is  ffood,  and  most 
be  intended  such  person  as  might  have  been 
his  heir,  being  only  a  description  of  the  per- 
son implied.  FP7iea%  t.  Thomaa^  T.  Rgym. 
55. 
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7.  An  estate  in  revenion  hu  been  in  aU 
construction  of  deeds  taken  for  an  estate  in 
futuro^  and  not  in  possession ;  a  fortiori  in  an 
act  of  parliament.    Lyn  v.  Wyn^  OrL  Bridg. 

8.  When  matters  of  record  or  specialities 
entered  into  with  ceremony  are  made  void 
by  statute,  the  meaning  (commonly)  is  no 
more  than  that  they  may  be  avoided  in  a 
proper  manner ;  ibr  acts  of  parliament  al- 
ways suppose  necessary  incidents.  Reg,  v. 
Corporation  of  Buckingham^  10  Mod.  180k 

9.  Otlierwise,  when  the  act  relates  to  a 
matter  in  pai$.    10  Mod.  180. 

10.  Tbas,  if  a  statute  say  that  outlawry, 
&C.,  so  done  shall  be  void,  still  it  ought  to  be 
avoided  by  writ  of  error.    1  Ro.  159. 

11.  If  a  statute  made  for  rebuilding  a  city 
destroyed  by  fire  enact  that  no  buildings 
shall  be  erected  within  the  limits  of  the  city 
bat  according  to  certain  diiections  in  the  act, 
it  only  extends  to  buildings  on  old  founda* 
tions,  and  not  to  erections  entirely  new. 
Carter  v.  ^rmtn,  4  Mod.  151. 

IS.  If  a  statute  impose  a  duty  on  **all 
bouses  and  edifices  whatsoever,'*  with  direc- 
tions on  non-payment  of  the  duty  to  distrain, 
booses  in  the  possession  of  a  corporation, 
though  unfinished  and  never  occupied  by 
any  tenants  whatsoever,  are  liable  to  the 
duty;  and  the  officer,  on  demanding  pay- 
ment from  the  corporation,  may  on  refusal 
distrain  the  goods,  as  well  on  the  premises  as 
elsewhere.  7%e  Company  of  Jbvnmongert  v. 
/fayhr,  2  Mod.  186. 

IdL  A  statute  requires  contracts  for  stock 
to  bs  registered  with  the  name  of  the  person 
far  whMe  benefit  they  were  made ;  a  regis- 
ter with  an  entry,  **  this  is  for  my  benefit, 
Ac,**  is  sufficient    9  Ld.  Saym.  1350. 

14  A  statute  makes  contracts  relating  to 
stock,  ftc,  void,  unless  they  are  to  be  per- 
fcrmod  within  three  days ;  a  contract  to  be 
perfbrmed  upon  request  is  avoided,  unless  a 
request  be  made,  &c.  1  Ld.  Raym.  317. 637. 

15.  If  a  statute  enact,  ^  that  whosoever 
shall  not  make  the  wares  belonging  to  sad- 
dierr  sufficiently  and  substantially,  shall  be 
liable  to  such  a  penalty,**  and  describe  the 
manner  in  which  the  leather  shall  be  made, 
a  saddler  who  uses  leather  not  dressed  ac- 
cording to  the  statute  is  not  liable  to  the 
penalty,  if  the  buyer  is  satisfied  with  the 
commodity.  SaddUrt*  Company  v.  Jonet^  6 
Mod.  166. 

16.  A  penal  statute  ordering  the  penalty 
to  be  leyied  on  the  goods  of  the  ofibnder  by 
dutress,  shall  be  construed  to  mean  by  dis- 
tress and  sale.    Morley  y.  Stacker^  6  Mod.  83. 

17.  A  statute  imposing  a  duty  on  ^  every 
fite-hoarth  and  stove  in  any  bouse,'*  extends 
to  smiths*  fiirges,  althougn  there  is  a  pro- 
viso exemptinff  **  any  blowing-house,  stamp- 
fimiaoe,  or  kun,**  £roro  the  payment  of  such 
duty.    Bell  y.  iCniigit,  9  Mod.  183. 

1&  If  a  statate   impose   a  duty  on  all 


i  hearths,  except  in  collages  let  under  a  cer- 
tain rent,  ^^nre  whether  the  landlords  of 
such  cottages  are  liable.    2  Show.  559. 

19.  If  a  statute  enact,  that  **  all  manors, 
messuages,  lands,  tenements,  possessions, 
reversions,  rights,  interests,  ^c,  and  all  other 
things  of  what  nature  soever,"  shall  be  forfeit- 
ed on  an  attainder  of  high  treason,  lands  in 
tail  are  forfeited,  for  they  ^hall  be  included  in 
the  general  words  *'  other  things  of  what  na- 
ture soever.*'     Brown  v.  Waitc,  2  Mod.  131. 

90.  If  a  statute  declare  ''  that  the  skins  of 
sheep  being  tanned  or  tawed,  and  every  salt 
hide,  shall  be  reputed  and  taken  to  be  leath- 
er," and  there  are  two  kinds  of  tawing,  the 
one  dry,  which  leaves  the  fur  upon  the  skin, 
the  other  wet,  which  takes  it  off  by  a  prepa^ 
ration  of  salt  and  alum,  a  sheep, 
skin  prepared  with*^  white  alum  [  *190T  ] 
is  leather,  within  the  meaning  of 
the  statute.    SaddUrs*  Company  y.  Jbne*,  6 
Mod.  166. 

(e)  What  aiatutet  art  to  he  eonotrued  ItboraUy^ 
and  what  Hrietly. 

I.  Statutes  made  for  the  advancement  of 
religion  must  receive  as  strong  an  interpre* 
tation  fi)r  the  attainment  of  that  end  as  pes. 
sible,  though  the  words  are  imperfect.  10 
Mod.  117.  356. 410.  Colt  v.  Bishop  of  Cooea^ 
try.  Hob.  157. 

9.  Statutes  made  in  suppression  of  fraud 
are  to  be  construed  liberally  for  that  purpose. 
Twyne*$  case,  3  Co.  80  b. 

3.  In  any  case  where  a  statute  intends  to 
remedy  a  wrong  or  mischief,  it  is  to  be  ex- 
tended to  all  cases  within  the  same  mischief. 
9  Ro.  946.  Saundero  v.  Pittsnmer,  Orl.  Bridg. 
996. 

4.  Though  they  are  not  within  the  express 
words.    9  And.  57, 58. 193. 149. 

5.  Statutes  in  explanation  are  always  con- 
strued beneficially.  Case  of  Dean  ana  Chap^ 
tor  of  Norwich,  3  Co.  73  a. 

6.  Statutes  a|runst  Magna  Charta  are  to 
be  construed  strictly.    Hdt,  513. 

7.  Nothing  shall  be  taken  by  equity  against 
the  king.    Plow.  944. 

8.  Statutes  that  give  costs  are  to  be  taken 
strictly.    Cons  v.  Bowles^  I  Salk.  905. 

9.  When  an  act  of  parliament  alters  the 
common  laws,  the  meaning  shall  not  bo 
strained  beyond  the  words,  except  in  cases 
of  public  utility,  when  the  end  of  the  act  ap- 
pears to  be  larger  than  the  words  themselves. 
Vaugh.  179. 

10.  When  the  words  of  a  statute  extend 
not  to  an  inconvenience  rarely  happening,  but 
do  to  thoee  which  often  happen,  it  is  good 
reason  not  to  strain  the  words  fiirther  than 
they  will  reach,  by  saying  it  is  camu  omtssvs, 
and  that  the  law  intended  qua  frequenOm 
acddunt.    Bole  y.  Horton,  Vaugh.  373. 

II.  But  where  the  words  of  a  law  do  extend 
to  an  inconvenience  seldom  happening,  there 
it  shall  extend  to  it  as  well  as  if  it  happens 
more  frequently.    Id.  ibid. 
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13.  It  »  m  principlAn  law,  that  penal  tta- 
tute§  f hall  be  taken  strictly,  and  not  extended 
bv  equity  to  the  prejudice  of' those  upon  whom 
the  penalty  is  inflicted,  but  shall  be  taken 
favourably  for  them.  Plow.  17.  46,  47.  86. 
2  Ro.  323.  Goiing  ▼.  Dtering,  3  Mod.  157. 
RatelilFe  ▼.  Roper,  10  Mod.  93. 

13.  Tet  statutes  that  are  remedial  laws,  or 
designed  for  the  advancement  of  the  publick 
good,  though  penal  in  some  respects,  or  to 
■ome  persona,  may  be  extended  by  equity. 
10  Mod.  95.  117.  242.  281,  282.  356.  410. 
Plow.  59. 

14.  Especially  if  it  appears  that  the  intent 
of  the  legislature  was  such.    Plow.  82. 

15.  Felonies  or  other  capital  crimes  shall 
not  be  made  or  created  by  doubtful  and  ambi- 
guous words  in  a  statute.    Hob.  270. 291. 

16.  The  directions  of  a  penal  statute  must 
be  strictly  pursued.  FrankhftCt  case,  1  Mod. 
68. 

17.  When  a  statute  ousts  clergy,  it  is  oust- 
ed only  so  far,  and  in  such  cases,  and  to  such 
persons  as  are  expressly  comprised  within  the 
statute ;  for,  tn  favortm  otfus,  or  nrivUegii 
eUriealu,  such  statutes  are  construed  literally 
and  strictly.   Rex  ▼.  WhMer,  11  Mod.  28.  p. 

18.  In  penal  laws  computation  of  time  is 
generally  taken  inclusively.  Reg.  v.  Oreen^ 
10  Mod.  212. 

19.  Where  all  men  are  limited  by  statutes 
to  a  certain  time,  no  time  shall  be  gained  by 
exposition  or  equity  beyond  the  express  words. 
Plow.  371. 

520.  Private  atatuteB  are  to  be  construed 
strictly  according  to  the  letter.  Wroth  ▼. 
Countess  ofSuuex,  3  Leon.  133. 

_  • 

XV.  RxLATnrc  to  the  operation  of  acts  of 
parliament; — 
(a)  In  general, 

1.  Whatsoever  is  oeclared  by  an  act  of 
parliament  to  be  against  6od*s  law,  we  must 
admit  it  so,  for  by  a  law,  viz.  (by  act  of  par- 
liament), it  is  so  declared.  UiU  v.  Good^ 
Vaugh.  827. 

2.  Where  a  statute  gives  a  remedy  for  any 
thing,  it  shall  be  presumed  there  was  no  re- 
medy before  at  the  common  law.  Hunt  v. 
fVoUon,  T.  Raym.  260. 

3.  Whatever  is  a  necessary  and  unavoid- 
able consequence  of  an  act  of  parliament,  is 
to  be  esteemed  a  part  of  the  act,  as  much  as 

if  it  was  inserted  totidem*  verbie. 
[  •1308  ]    Tkomby  v.  Fteeiwood,   10  Mod. 
410, 411.  Com.  215.  S.  C. 

4.  General  words  of  statutes  shall  not  be 
construed  so  as  to  take  away  the  particular 
customs  of  London,  because  they  are  confirm- 
ed by  act  of  parliament  UuUMni  v.  Player^ 
OrL  Bridg.  319. 

5.  A  statute  directing  that  scavengers  shall 
be  chosen  in  London  and  Westminster  and 
the  liberties  thereof,  according  to  the  ancient 
usages  of  those  cities,  and  appointing  a  new 
lurm  of  election  in  all  other  nlaoea,  destroys 
a  cuatom  in  the  bottnigh  of  Southwark  to 


elect  scayengera  in  a  way  contrary  to  the  di<» 
rections  of  the  statute.  Mayor  of  London  v. 
Oatford,  2  Mod.  39. 

6.  General  words  in  a  statute  do  not  en- 
able contrary  to  rules  of  law.  Orangey,  7^ 
ing,  Orl.  Bridg.  108. 

7.  General  words  in  an  act  of  parliament 
do  not  comprehend  an  estate  taiL  Murrey  "w* 
Eyton^  T.  Raym.  322. 

8.  Where  a  privilege  of  freedom  from  a  re- 
straint is  once  totally  acquired,  it  shall  not 
be  taken  away  by  general  words  of  a  statuto, 
or  by  an  act  of  a  third  person  to  which  he 
who  has  the  privilege  of  freedom  is  not  con- 
senting. Bainbridge  v.  Oardiner,  Orl.  Bridg. 
404. 

9.  Where  a  statute  gives  Jand  to  the  king 
his  heirs  and  successors,  he  shall  be  said  to 
be  seised  thereof  in  right  of  his  crown.  Plow. 
105. 

10.  Where  a  statute  makes  an  o^noe  fe- 
lony, accessaries  (properly)  are  within  it^ 
though  not  named ;  aliterf  where  an  offimoe 
at  common  law  is  thereby  only  made  more 
penal.    Salk.  542,  543. 

11.  There  is  no  estoppel  againat  an  act  of 
parliament.    Lyn  ▼.  Wyn,  Orl.  Bridg.  134. 

(b)  When  they  have  a  retrotpeetive  operation* 

1.  A  statute  cannot  have  a  retrospective 
operation ;  and  therefore  the  29  Car.  2.  c  3., 
which  makes  certain  agreements  void,  unlesa 
they  are  reduced  into  writing,  does  not  extend 
to  a  parol  agreement  made  previous  to  the 
commencement  of  the  statute.  GUmore  ▼• 
Executor  of  Shooter,  2  Mod.  310,  311. 

2.  An  affirmative  statuto  shsil  not  by  in- 
tendment alter  a  former  law.  Hughea  t. 
Hughes,  Carter,  136. 

3.  Statutes  in  the  affirmative  ahall  not  al- 
ter a  precedent  power  or  interest ;  oecus,  in 
the  negative.    Stukely  v.  Butler^  Hob.  173. 

4.  A  penal  sUtuto  cannot  have  a  retro- 
spective operation,  and  therefore  if  a  man  co- 
venant to  do  a  thing,  and  it  is  afterwards 
prohibited,  yet  the  covenant  is  binding.  Bra^ 
ton  V.  Dean,  3  Mod.  39. 

5.  A  devise  of  lands  to  charitable  uses 
made  antecedent  to  the  statote  of  mortmain 
is  good,  although  the  testator  did  not  die  un- 
til after  the  statute  commenced.  Askbwm^ 
ham  V.  Bradihaw^  7  Mod.  239. 

XVI.  Who  is  kntitlxd  to  the  fenaltt  oivsn 

BT  an  act. 

1.  Where  a  statute  givea  a  penalty,  and 
does  not  say  to  whom,  (in  general)  the  crown 
shall  have  it.  Thomby  v.  rleetvooitd,  10  Mod. 
12L  358.  364.  409.    Com.21].S.C. 

2.  But  where  a  penalty  or  forfeiture  is 
given  by  statute  without  saying  who  ahall 
have  it,  if  it  be  given  in  lieu  of  something  to 
which  that  party  was  before  entitled  by  way 
of  damage,  the  penalty  ahall  follow  the  km, 
and  the  party  grieved  shall  hare  iL  &  C. 
10  Mod.  121.    1  Ra  90. 

3.  If  a  statute  command  an  sol  to  be  done. 
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or  prohibit  the  doing'  of  it,  for  the  advantage 
of  any  person,  that  person  shall  impliedly 
have  remedy  at  law  to  recover  the  advantage 
ff  iven  to  him,  or  to  have  satisfaction  for  the 
uajury  done  him  by  disobeying  the  directions 
of  the  statate ;  and  therefore,  by  the  statute 
of  wills  (.32  Hen.  8.  c.  1.)*  if  motaey  be  devised 
out  of  lands,  the  devisee  shall  have  an  action 
of  debt  against  the  owner  of  the  lands  to  re> 
csover  it.  Anon,  6  Mod.  37.  AUomey-Gene- 
Tttl  V.  White,  Com.  435. 

4.  So,  if  a  etatnte  distributes  a  penalty,  a 
moiety  to  the  informer,  &rC,  the  crown  shall 
have  the  whole  where  there  is  no  informer. 
Heft'  ▼•  Frankljp^  2  Ld.  Raym.  1039. 
XVII.  Of  plbadino  an  act  of  faeliaiixnt; — 
(a)  When  an  act  tf  parliament  mu9t  be  ehoum 

in  pUading, 
1.  Courts  will  not  in  general 
[  *1300  ]  take  notice*  of  an  act  of  parlia- 
ment  unless  shown.     3  Saund. 
155  a. 

3.  A  particular  statute  cannot  be  taken 
notice  of  by  the  court  except  it  be  pleaded. 
Xttdler  T.  BiBhup  o/  Winchester,  Hob.  337. 

3.  A  private  statute  cannot  be  given  in 
eridence  on  the  general  issue,  but  must  be 
epeciaJly  pleaded.    3  Show.  318. 

4.  An  act  of  pardon,  though  it  may  be 
given  in  evidence  upon  the  seneral  issue,  is 
not  to  be  taken  notico  of  by  the  court  in 
collateral  cases,  unless  the  act  directs  it. 
Ingram  v.  Foot,  1  Ld.  Raym.  709. 

5.  The  specification  acts  must  be  pleaded. 

1  Ld.  Raym.  334 

6.  The  statute  of  1  Eliz.  is  a  private  act, 
and  must  be  pleaded.    'Elmer  ▼.  Oale,  5  Co. 

2  a. 

7.  But  general  or  public  statutes  need  not 
be  pleaded.  Hob.  337.  3  Mod.  99. 

8.  Statutes  concerning  the  king  and  queen 
being  general  statutes  which  concern  the 
whole  realm,  the  court  is  bound  to  take  no- 
tice of  them  without  being  pleaded.  Plow. 
331.  CromwelVs  case,  4  Co.  13  b. 

9.  The  general  interest  that  the  people 
have  in  the  king  and  his  rights,  is  the  rea- 
•on  why  the  law  accounts  all  statutes  which 
concern  him  general  italutes,  and  takes  no- 
tice of  them,  though  they  be  not  pleaded. 
JfeedUr  v.  Biihop  o/  IVineketler,  Hob.  336. 

10.  The  statutes  13  Eliz.  c.  10.  and  18 
£lix.  c  11.  are  general  laws.  Dumpor*8  case, 
4  Co.  119  b. 

11.  The  acU  33  Ed.  4.  and  35  Hen.  8.  are 

rneral  acts.    BarringUnC$  case,  8.  Co.  136 
3  BrownL  389.333.  Qodh,  169.  1  Ro.  135. 

a  a 

IS.  The  statutes  of  tithes  need  not  be  re- 
cited, nor  of  hue  and  cry.  Maliaek  v.  Spar^ 
tug,  1  Show.  337. 

13.  Though  the  «ourts  are  bound  to  take 
judicial  notice  of  a  public  act,  yet  the  par- 
ty protecting  himself  by  it  most  state  facts 
whicli  bring  his  case  within  it,  or  he  cannot 
demur.  2  Saand.  155. 


(b)  Horn  U  should  be  pleaded, 

I.  Whore  an  act  prohibits  the  doing  of  a 
thing,  and  aflorwards  a  penalty  is  given  by 
another  act,  he  who  sues  for  the  ftirfeiture 
shall  recite  both  the  acts.     Plow.  306. 

3.  It  is  the  duty  of  the  plaintiff  to  prove 
that  he  has  brought  it  within  time,  and  the 
defendant  need  not  plead  the  statute.  3 
Saund.  63.  63  a. 

3.  It  is  sufficient  to  allege  an  offence  in 
the  words  of  a  statute.  College  of  Physi' 
dam  V.  Salmon,  1  lid.  Raym.  683.  Flitham 
V.  Andworth,  3  Ld.  Raym.  764. 

4.  Long  and  difficult  statutes  may  be 
pleaded  generally.  1  Ld.  Raym.  120. 

5.  Wheq  a  statute  is  made  at  a  sessions, 
&,c.  held  by  prorogation,  the  most  concise 
and  sore  way  is  to  plead  quod  ad  utsion,  par- 
liamenti,  &c  Lutw.  [54.J 

6.  In  acts  of  parliament,  the  several 
clauses  are  as  so  many  several  acts,  and 
may  be  pleaded  with  an  inter  alia ;  an  act  of 
parliament  may  be  in  part  a  publio,  in  part 
a  private  act.    Orl.  Bridg.  515. 

7.  If  part  of  a  general  statute  be  only  re- 
cited, the  court  shall  take  notice  of  any 
other  part  which  makes  for  the  pleader. 
Hob.  3ia 

8.  ^*  Divers  exciseable  liquors"  is  too  gene- 
ral.  Chance  v.  Jldams,  1  Ld.  Raym.  78. 

9.  Diversit  temporibue  is  too  general  on  a 
penal  statute.   Id.  ibid. 

10.  The  judges  are  to  take  notice  judi- 
cially of  all  parliaments  and  their  sessions. 
T.  Raym.  191. 

II.  Whore  a  statute  creates  a  new  thing 
in  writing,  it  must  be  so  pleaded ;  but  where 
it  only  adds  to  a  common  law  matter,  it 
need  not  be  set  forth  in  a  declaration,  bat 
muH  in  a  plea.  Salk.  619. 

13.  Although  a  public  statute  need  not  be 
recited,  yet  if  the  party  in  pleading  it  under- 
take to  recite  it,  and  mistake  in  a  material 
point,  it  is  incurable ;  but  if  he  recite  so 
much  of  it  as  will  serve  to  maintain  his  own 
action  truly,  and  mistake  the  rest,  this  will 
not  vitiate  the  picadinga  Earl  of  Shafteo^ 
bury  T.  Lord  Digby^  2  Mod.  99.  Hob.  316. 
T.  Raym.  191. 

13.  In  pleading  a  private  act  of  parlia- 
mentf  a  mistake  in  the  day  of  the  com- 
mencement of  the  parliament  will  be  fatal. 
Mo.  551. 

14  The  title  or  preamble  is  no  part  of  an 
act,  but  if  in  pleading  you  describe  an  act 
by  the  title,  a  variance  is  fatal.  Holt,  663, 
663.  3  Salk.  331.  MiU$*  v.  mi- 
kim,  Salk.  609.  Con/ra,  6  Mod.  [  *1310  ] 
63.  I  Ld.  Raym.  77.  Chance  v. 
Adamo^  Palm.  565. 

15.  Judgment  was  arrested  heeanse  the 
statute  was  alleged  as  made  6  Will.  3.  when 
the  queen  was  living.  Anon,  3  Ld.  Raym. 
1334. 

16.  The  sUtute  3  Edw.  6.  for  not  setting 
out  tithes,  was  declared  upon  as  made  the 
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3d  NoTomber  amio  S  It  3  Ed«r.  6.;  for  this 
caow  judgment  was  arrested.   Moore,  302. 

17.  The  statute  of  23  Ellz.  a^rainst  po- 
pish recusantJi,  wss  pleaded  as  a  statute 
made  39  Elizn  And  therefore  mtsrecited. 
Lutw.  [453.] 

IB.  A  declaration  on  the  statute  29  Eiiz. 
c.  4.  by  a  sheriff  for  his  fees  on  an  execution, 
stating  it  to  have  been  made  at  a  session  of 
parliament  by  prorogation  held  at  West- 
minster 15th  February,  29  Eliz^  is  bad  on 
demurrer,  although  the  statute  is  published 
in  the  printed  copies  of  the  statutes  to  have 
been  so  held,  for  it  appears  by  the  xoll  that 
the  parliament  begun  29th  October,  and  was 
adjourned  from  that  time  to  the  15th  Fe- 
bruary, and  then  continued  till  it  was  dis- 
solved ;  but  being  a  particular  statute,  of 
which  the  judges  will  take  no  notice  unless 
it  be  pleaded,  this  misrecital  is  aided  by  a 
verdict;  for  the  defendant  to  have  taken 
advantage  of  it,  ought  to  have  pleaded  mii 
M  record.    Spring  v.  £m,  2  Mod.  241. 

XVIII.    RxLATIvm  TO  THX  PKOCEKDIlia  ON  A 
STATUn  BT  ACTION  OF  DDT  ; 

(a)  WhmUUeg, 

1.  Where  an  action  is  given  by  a  statute 
for  an  offence  which  existed  before  at  com- 
mon law,  the  plaintiff  may  choose  which 
way  to  proeeed.    3  Leon.  140, 141. 170. 

i  Where  the  nonjurceptance  of  an  office 
is  penal  by  statute,  the  party  may  also  by 
non-sooeptanee  of  it  incur  the  penalty  of  a 
bye-law.  Ctty  of  London  v.  Fdnaere^  13  Mod. 
269.373.  ' 

3.  When  a  statute  creates  a  duty  and  no 
remedy,  aa  action  of  debt  lies.  Walden  v. 
C/r«y,  LaU  51.  Balk  415.  AHomojf^enoni  v. 
fVhUe,  Com.  435. 

4.  A  pereon  to  whom  a  penalty  is  given 
by  a  statute,  may  have  debt  for  it  Eojfol 
CoUog9  of  Pkjfneiam  v.  Salmon^  1  Ld. 
Raym.  6&. 

5.  If  no  ittdiotment  is  directed  by  the  sta- 
tute, a  penalty  to  the  king  most  be  sued  for 
as  a  debt.  Stnu  83a 

6.  Debt  lies  against  aa  officer  on  the  25 
Car.  c  3.,  for  refusing  to  take  the  oaths. 
Oodden  v.  flcies,  3  Show.  475. 

7.  Debt  lies  upon  the  act  against  a  catler 
for  keeping  more  than  one  apprentice.  Cut" 
Jsr's  Company  v.  Hartley^  Comb.  234. 

8.  Debt  lies  against  a  sheriff  for  the  re- 
ward given  by  the  act  of  parliament  for  the 
conviction  of  dippers  and  ooiners.  Rignol 
V.  Roftere^  12  Mod.  310. 

9.  Debt  upon  the  statute  2  Elis.  6.  for 
tithes,  can  be  brought  without  deed,  and  is 
good  if  it  only  state  that  plaintiff  is  pro- 
prietor.  Bobington  v.  Ab/Metet,  1  Ito.  13. 

(b)  In  what  court, 

1.  A  statute  gave  a  penalty  to  be  reoo* 
vered  bv  action,  bill,  or  plaint,  and  in  any 
court  of  record ;  held  the  foat  oonrts  of  re- 


cord at  Weetwinster  only  are  meant  Ore- 
gory*!  case,  6  Co.  19  b.  Moore,  412. 599.  S. 
C.  Sed  vids  I  Ro.  5U 

2.  And  not  before  justices  of  the  peace, 
nor  leets,  piepowder,  nor  corporation  courts. 
Moore,  221 . 

3.  Whore  a  statute  gives  a  new  action,  it 
cannot  be  brought  in  an  inferior  court; 
otherwise  it  is  where  a  statute  gives  an  old 
action  in  a  new  case.  Hob.  48.  1  Keb.  554. 
pi.  65. 

4.  A  statute  giving  jurisdiction  to  an  in- 
ferior court  does  not  thereby  exclude  the  ju- 
risdiction of  the  king*s  bench.  iSiiittA's  case, 
1  Mod.  45. 

5*  An  action  of  debt  qui  tarn  cannot  be 
commenced  before  justices  of  assize.  Pkem- 
cant  V.  Finch,  T.  Raym,  394. 

6.  Penal  statutes  are  not  within  the  cog^ 
nisance  of  the  sessions  of  the  peace.  Gim. 
104.  Contra,  Res  v.  OaU,  1  Ld.  372, 373. 

7.  But  debt  upon  the  statute  of  23  EUx. 
c  1.,  for  not  coming  to  ehureh,  may  be 
brought  in  K.  B.,  notwithstanding  the  sta- 
tute of  31  Jao.  c.  4,  Pkcaaamt  v.  FiuA^  T. 
Raym,  394 

6.  An  action  will  lie  on  the  5  Eliz.  c  4., 
in  the  courts  in  Westminster  Hall.  Forrcoi 
q.  t  V.  Wife,  3  Mod.  246. 

(c)»  In  what  county.  [  ^lail  ] 

1.  All  popular  actions  on  statutes  made 
before  21  Jao.  1.  must  be  in  the  county 
where  the  fact  was  done..  King  v.  GaU^  13 
Mod.  223. 

2.  An  action  on  the  statute  for  exercising 
a  trade,  lies  not  at  Westminster,  out  of  the 
proper  county.    Holt,  38. 

3.  Debt  upon  a  penal  statute  arising  in 
Middlesex  may  be  brought  by  a  common 
informer  in  fi.  R.  WiQiamo  v.  budky,  2  Ld. 
Raym.  873. 

(d)  Prdiminancc  to  hringing  the  actiocu 

The  statute  of  31  Jac  1.  c  4.,  which  re- 
quires an  affidavit  of  the  offiinoe  having 
been  committed  within  a  year  befbre  a  penal 
action  can  be  brought,  does  not  extend  to 
actions  for  penalties  inflicted  by  subseqoeat 
statutes.    Harrit  v.  Reily,  7  Mod.  309. 

(e)  Within  what  time  it  chould  be  brought. 
1.  When  a  statute  gives  a  penalty  to  the 
king  and  informer,  and  the  informer  does 
not  sue  within  the  year,  the  king  may  sne 
for  the  whole  penalty  at  any  time  within  two 
years.  Aex  v.  ^anUtn,  6  Mod.  330.  2Ld. 
Raym.  1039.  S.  C. 

3.  If  a  statute  give  a  penalty  to  the  party 
grieved  within  three  months,  and,  on  his 
neglecting  to  sue  for  it  within  that  time,  to 
any  person  who  will  sue  for  the  same,  futfre, 
whether  a  stranger  who  mes  for  the  whole 
penalty  be  a  oommon  informer  within  31 
Eiiz.  c.  5.,  and  thereby  bound  to  bring  hie 
action  wiUim  a  year.  CutUford  v*  Blund" 
ford,  4  Mod.  129. 
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(f)  Wfteii  lie  oeHon  nm»t  he  qtd  tenk 

1.  Where  a  itatnte  oreatee  an  ofience,  and 
adds  DO  penalty,  the  action  broaght  against 
the  offender  mnet  be  qui  tam,  £b.  ;  and  so 
it  may  be  whefB  a  penalty  ie  given,  for  it  is 
a  contempt  to  the  law,  and  a  fine  is  due. 
Norri$  Y.  Mttuduii^  5  Mod.  313. 

2.  Action  upon  the  etatnte  of  apparel  te 
answer  as  well  to  oar  lord  the  king  as  to  the 
party,  is  bad,  because  there  is  no  contempt 
to  the  king.    Moore,  63. 

S.  Actions  opon  general  statutes  relating 
to  the  poblie  most  be  qai  tam.    Andr.  119. 

4»  Where  a  statute  gives  a  sum  certain 
for  the  benefit  of  the  party  grieved,  there  it 
shall  not  bio  qui  tam.  IforriB  v.  MordU^ 
Comb.  431, 433.    Holt,  610,  6fl. 

5.  Where  a  statute  gives  a  penalty  to  a 
stranger,  and  he  sues,  he  is  a  common  in- 
former ;  tUiier^  if  to  the  party  grieved.  Salk. 
30. 

(g)  Proeett, 

1.  A  penal  action  may  be  commenced  by 
laUtai.    2  Saund.  1  c. 

2.  When  a  penalty  is  given  by  a  statute 
to  a  prosecutor,  so  as  he  sues  within  such  a 
time,  a  latiiat  sned  forth  is  a  sufficient  com- 
mencement of  the  suit    4  Mod.  130. 

3.  Where  a  statute  gives  a  remedy  by 
original  writ,  it  is  not  maintainable  by  bill, 
except  in  a  promtintrc.    Moore,  247.  412. 

4w  Where  a  statute  gives  a  penalty  to  be 
recovered  before  justices,  and  prescribee  no 
method,  it  ought  to  be  by  bill.  Anon.  Salk. 
606. 

5.  Suits  upon  penal  statutes  cannot  be  by 
plaint,  as  upon  5  £lis.  for.  trade.  Cro.  Eliz. 
544. 

(h)  BaU. 
In  all  actions  on  penal  statutes  common 
bail  suffices,    iinen.  12  Mod.  231.    Rex  v. 
CfMMr,  1  Keb.  631.  pi.  15.    X  Keb.  65a  pi. 
41. 

(i)  Haw  the  deelaratUm  ekoyld  be, 

1.  In  debt  on  a  penal  statute,  a  declare* 
tion  *^  quod  cum,**  ifCj  is  good  enough.  Mai- 
lock  V.  Sparing,  1  Bhow.  337.  Contra,  Dun- 
UmU  q.  t.  V.  Dunsialt^  2  Show.  27. 

2.  It  differs  not  from  debt  upon  bond: 
but  it  would  be  otherwise,  if  it  were  in  an 
information.  Mallaok  v.  Sparing^  1  Show. 
337. 

3.  A  declaration  in  debt  upon  the  statute 
of  14  Hen.  8.  for  practising  physic  at  West- 
minster, not  being  approved  under  the  seal 
of  the  college,  is  bad  if  it  do  not  say  that  it 
was  within  seven  miles  of  London.  CoUegt 
if  Pkytieiane  v.  Btuk^  4  Mod.  47. 

4.  Debt  brought  upon  a  statute  by  which 

the  forfeiture  is  divided  into 
[  *13I2  ]  three*  parts,  one  to  the  king, 

one  to  the  informer,  and  one  to 
the  poor  of  the  parish ;  no  parish  bein|^  men- 
tioned in  the  declaration,  it  is  ill.   Skin.  83. 

5.  In  an  action  qui  dam  on  a  statute,  it  is 


sufficient  to  say  that  a  person  is  not  quali- 
fied, without  showing  that  he  had  not  1001. 
a  year,  or  any  other  estate  which  makes  a 
qualification.    Bhtei  v.  Neede^  Com.  522. 

6.  In  an  action  for  a  penalty  under  the 
bribery  act  (2  G.  2.  c  24.,)  it  is  sufficient  to 
state  that  the  defendant  corrupted  A  B  (a 
voter,  kc.)  to  vote  for  C  D,  by  giving  htm  a 
sum  of  money  as  a  gift  or  rewara  for  his  the 
said  A  B's  giving  his  vote,  &c.,  without  saying 
that  he  gave  A  B  that  snm  for  the  purpose 
of  bribing  him  to  give  his  vote,  &c.  Mead 
V.  Robmton,  Willes,  427. 

7.  In  debt  on  the  statute  2  £.  6.  c  13.  for 
not  setting  out  tithes,  if  it  is  not  shown  in 
the  declaration  that  the  defendant  had  not 
agreed  with  the  parson,  it  is  ill  on  demurrer, 
but  good  after  verdict  Autftn  v.  Burseoe, 
Comb.  283, 284. 

8.  A  declaration  against  a  hundred,  that 
robbers  robbed  *tbe  plaintiff's  servants  in  his 
company,  is  well,  if  agreeable  to  the  fact. 
PTUlan  V.  Hundred  (f  Stanelife,  2  Ld.  Raym. 
904. 

9.  On  the  statute  of  Winchester,  one  may 
have  debt,  or  one  may  declare  for  damages 
only.    Comb.  422. 

10.  An  action  upon  the  statute  of  5  Eliz. 
of  trades,  must  say  contra  paeem.  1  Keb. 
848.  pi.  4a 

11.  In  an  action  on  the  statute  df  H.  6. 
contra  paeem  were  left  out,  and  yet  held 
good.    Cro.  £lis.  186. 

12.  An  action  qui  tam  may  conclude  ef 
inde  producit  eeetam^  and  shall  not  abate  for 
want  uf  those  words  **  tam  pro  domino  regt 
quam  pro  seipoo,  WdUer  v.  ZfOtigiUen,  10 
Mod.  253. 

13.  Debt  on  the  statute  of  1  Eliz.  c.  2.  and 
23  Eliz.  c.  1.  for  not  coming  to  church,  con- 
cluding per  quod  actio  aecrevit  tidem  domino 
rege  et  qua  ei  habend.  for  himself  and  the 
plaintiff,  is  good.    .^nen.  2  Mod.  100. 

14.  Where  a  statute  creates  an  offence, 
you  mutt  conclude  contra  formam  etatuti; 
otherwise  if  it  was  an  offence  before.  Ben- 
net  V.  Thlbot,  5  Mod.  308.    Salk.  505. 

15.  Contra  formam  etatuti  may  be  rejected 
as  surplusage  when  there  is  no  statute,  or 
when  the  part  of  the  trespass  is  at  common 
law,  or  where  the  statute  only  restores  the 
common  law.  Bennet  v.  Talboie,  1  Lid. 
Raym.  150.    Holt,  662.    Salk.  505. 

16.  Contra  formam  etatuti  mrwdicii  is  ill 
when  the  statute  is  misrecited.  Birt  q.  t.  v. 
RothweO,  1  Ld.  Raym.  343. 

17.  There  is  a  difference  when  the  action 
or  information  is  grounded  on  an  act  of  par^ 
liament,  and  the  conclusion  is  contra  formam 
ttatuli  prmdict.^  there  the  action  or  informa- 
tion  is  net  good,  if  the  statute  is  misrecited ; 
but  if  the  conclusion  be  contra  formam  etatuti 
in  h^juomodo  eaou  edit,  et  prooioi^  there  it 
may  be  good,  notwithstanding  the  misreci- 
tal.    Rex  V.  WtU,  T.  Raym.  192. 

18.  A  declaration  opon  the  statute  of 
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Winton  rtgrbtly  conclodei  *^  contrary  to  tbe 
form  of  the  statute/*  &c.,  and  tins,  althoagh 
there  are  several  statutes  upon  the  same 
subject.  Merrick  7.  7*Ae  Hundred  of  Ouid' 
atorij  C.  T.  Hardw.  409. 

( j)  Abatement  of  the  aetim, 

1.  Debt  npon  a  penal  statute  is  not  gone 
by  the  death  of  the  king.    Hutt.  82. 

2.  If  an  informer  die  afler  answer,  the  at- 
tomey*general  can  reply  and  prosecute  the 
suit  upon  a  penal  law.  Moore,  541.  599.  11 
Co.  59  b. 

(k)  Oyer, 
Oyer  is  not  demandable  of  a  private  act 
of  parliament     1  Saund.  9  e,  n.  (X.) 

(1)  Defence  andplea^  or  demurrer. 

1.  A  former  recovery  cannot  be  given  in 
evidence  on  nil  debet  in  a  qui  tarn.  Bredon 
V.  Harmon,  Stra.  701.  T.  Haym.  391,  392. 
466.    Okeden  v.  Reynell,  T.  Jones,  187. 

2.  Where  tbe  plaintiff  misrecitas  a  general 
statute,  the  defendant  is  to  demur,  and  not 
to  plead  nut  /teZ  record^  but  if  it  be  a  private 
act  the  defendant  is  to  plead  nut  tiel  record^ 
and  not  demur.  Holt,  662.  3  Salk.  296. 
330. 

3.  Whether  the  statute  31  Eliz.  c.  5.  of 
limitation  of  popular  actions,  extends  to 
cases  when  the  informer  has  thej  whole  pe* 
oalty,  see  Chance  v.  Adamt,  1  Ld.  Raym. 
78. 

[  n3l3  ]  (m)»  Evidence. 

A  printed  statute  is  not  evi- 
dence  upon  nul  tiel  record  pleaded.  Salk. 
566. 

(n)  J^oUe  protequi, 

1.  An  action  popular  is  vested  in  the  in- 
former, and  the  king  or  his  attorney  cannot 
enter  a  nolle  prosequi  as  to  the  informer.  1 
Leon.  119. 

2.  Afler  a  popular  action  brought  under 
23  Eliz.,  if  the  attorney-general  enters  ulte- 
riu9  non  vull  prosequi^  or  will  not  reply  to  the 
defendant's  special  plea,  the  informer  may 
prosecute  for  his  part  Foiter*t  case,  11  Co. 
56  b.    2  Bulstr.  324.     1  Ro.  88.  S.  C. 

(o)  Judgment, 

h  Where  a  statute  gives  a  penalty  to  be 
forfeited  afler  conviction,  one  who  has  judg- 
ment against  him  on  detnurrer  is  convicted 
as  well  as  if  there  had  been  a  verdict  against 
him.    Rex  v.  Doctor  Foster,  1  Ro.  89,  90. 

2.  Judgment  was  arrested  in  a  ^t  tarn 
action,  because  issue  was  joined  only  on  be- 
half of  tbe  informer,  and  not  also  of  the  king. 
lUjfneU  V.  HeaU,  1  VeuU  122. 

(p)  Cotis, 
A  common  informer  shall  pay  costs  not- 
withstanding the  suit  is  carried  on  for  the 
benefit  of  a  corporation  entitled  to  the  pe- 
nalty.   Elde  V.  Stephene,  2  Ld.  Raym.  1333. 

(q)  Error, 
A  writ  of  error  lies  in  the  Exchequer 


Chamber.    2  Sauod.  101  d.    Conlra,  Whet- 
ton  V.  Preston,  1  Keb.  828.  pi.  5. 

XIX.  When  detinue  Lris. 
Debt  or  detinue  will  lie  for  goods  forfeited 
by  act  of  parliament.  Roberts  v.  Withered,  S 
Mod.  193. 

XX.  When  prohibition  lies. 
If  a  statute  have  words  prohibitory,  as 
well  as  a  penalty  annexed,  a  prohibition  will 
lie ;  serus,  if  it  have  only  a  penalty.    Jomt 
V.  Jones,  Hob  187. 

XXI.  When  proceedings  mat  be  taxbt  ih 

the  spiritual  court. 

1.  Where  a  statute  makes  a  thing  a  tem- 
poral offence  which  is  so  by  canon  law,  the 
spiritual  court  may  also  proceed  to  depriva- 
tion. Bishop  of  Saint  David's  v.  Luey^  12 
Mod.  239. 

2.  A  statute  appoints  a  speedy  remedy 
against  quakers  for  tithes,  viz,  on  complaint 
before  justices  of  peace ;  this  is  only  an  ad- 
ditional remedy,  and  does  not  take  away  the 
jurisdiction  of  the  spiritual  court ;  but  where 
the  statute  alters  the  offence  and  makes  it  of 
a  higher  degree,  as  in  case  of  polygamy, 
afler  a  man  has  been  tried  for  it,  or  w'here  a 
man  is  adjudged  the  reputed  father  of  a 
bastard  child,  the  spiritual  court  cannot  pro- 
ceed. Rex  V.  Sancky  and  Tipper,  12  Mod. 
165.  See  also  Bishop  of  Saint  David's  t. 
Lucy,  12  Mod.  239. 

XXII.  Relative  to  proceeding  bt  indict* 

ment  or  information; — 

(a)  When  it  lies. 

1.  An  indictment  will  lie  on  a  prohibitory- 
clause  in  a  statute.  2  Show.  451.  Rex  ▼. 
Robinsoii,  1 1  Mod.  140.  n.    Cro.  Elix.  955. 

2.  If  in  an  act  of  parliament  there  be  a 
prohibitory  clause,  and  another  which  givee 
a  penalty,  an  information  lies  on  tbe  prohi* 
bitory  clause,  and  the  party  may  decline  to 
proceed  for  the  penalty.  Attomey^General 
V.  White,  Com.  436.    Contra,  1  Vent.  63. 

3.  Whenever  a  statute  makes  a  thing  cri- 
minal, ai^  information  will  lie  upon  that  ata- 
tute,  though  not  given  by  express  words. 
7)toy*s  case,  1  Mod.  6. 

4  Where  a  particular  method  is  directed 
by  a  statute  to  recover  a  forfeiture,  either  by 
action  of  debt  or  information,  an  indictment 
will  not  lie.  3  Salk.  350.  Rex  v.  Hurst,  11 
Mod.  140.    Cro.  Jac.  644. 

5.  But  where  a  new  offence  is  prohibited 
by  a  general  prohibitory  clause  in  a  statate, 
an  indictment  will  lie.    1  Mod.  34.  notis. 

6.  So,  if  a  statute  prescribe  a  particalar 
mode  of  punishing  an  old  offence,  such  par- 
ticular mode  is  cumulative,  and  does  not 
take  away  the  common  law  method  of  pro- 
ceeding by  indictment.    1  Mod.  34.  noti#. 

7.*  Wherever  a  statute  creates 
a   new   offence,  and   prescribes  [  *I314  3 
a  particular  mode  of  punishing 
it,  the  method  so  prescribed  and  not  th« 
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eonmMn  law  metliod  by  Jadietmeot  mutt  be 
piinaed.  Rex  y.  JVamott,  11  Mod.  140.  n. 
Ras  T.  Petwoar,  11  Mod.  174.  Salk.  460. 
Rtx  T.  Marriott^  4  Mod.  144.  HarOey  v. 
OMier^  1  Mod.34. notif.  Sed  vide  Croftm'$ 
cue,  1  Mod.  34  1  Vent  63.  Rexy.Coa^ 
mu^h  5  Mod.  179. 

8.  But  where  an  offence  is  poniehable  by 
an  indictment  at  common  law,  and  a  statute 
prescribes  a  particular  lemedy,  either  the 
flonunon  law  or  the  particular  remedy  may 
be  parsaed,  at  the  optiota  of  the  party.  Rex 
r.  Boyol,  11  Mod.  140.  Rex  ▼.  Dixon  ami 
W^  10  Mod.  337. 

(b)  Jntekai ctmfiii dundd be. 
An  information  brought  on  a  penal  statute 
by  the  attomey-fenenl  at  the  courts  at 
Westihtnster,  was  held  Toid, becaose  confined 
to  tiM  ooaiti  below.    Garth.  466. 

(c)  How  U  ehmUd  be, 

1.  An  indictment  on  a  statute  mnst  be  laid 
in  Ihe  words  of  it.    CKIb.  977. 

S.  Where  thoetatnte  is  not  truly  sot  forth, 
the  indiotment  riwU  be  qnashed.  Rex  t. 
mdurimfUi,  11  Mod.  113. 

3.  An  mformataon  for  maintenance  eanirm 
fwmxm  tfUAvXi^  is  sent  to  Chester  by  imttuntu 
to  be  tried^  describing  it  cenirs  formam  j<a- 
fnft  feeti^  kc  as  in  S  Hen.  8.  c  9.,  and  the 
verdict  was  set  aside  for  the  variance.  Rex 
V.  HtetnMR,  1  Ld.  Raym.  537. 

4.  Where  a  statute  takes  notice  of  a  oom- 
aM>n  law  offence,  and  adds  a  further  penalty, 
an  indietrasnt  thereon  may  well  conclude 
emimjbrmam  ifafiifi.  Rex  v.  Rdhel^  6  Mod. 
17. 

5u  Where  one  statute  makes  the  offence, 
and  tlie  other  gives  the  penalty,  the  informa- 
tion ought  to  conclude  eontrahrmam  tiatvto- 
non;  but  if  one  statute  only  continues  a 
Ibmier  one,  though  there  be  more,  or  if  the 
ittfbtmatlon  be  expressly  drawn  upon  one 
stalate  only,  amira  formam  sf of tiH  is  suffi- 
cient.   Rex  T.  Weei^  Owen,  135. 

(d)  PiMuAmen/. 

1.  Where  a  particular  punishment  is  di- 
rected by  a  statute,  that  punishment  must  be 
pursued,  and  no  other  can  be  inflicted  upon 
the  offender.  Sir  John  KniM$  case,  3  Mod. 
11& 

2.  When  the  legislature  puts  terms  upon 
an  offender,  no  inferior  court  can  hold  any 
other  term  to  be  an  equivalent.    Lord  Duf- 
fiu*9  ease.  Com.  440. 

^  Jk  i  I L  Or  TBDE  OWKNOB  OF  OSSTaUOTINQ  THZ 

sxEcunoN  or  an  act. 
Obotrooting  the  execution  of  an  act  of 
parliament  is  indictable  at  common  law.    1 
Sannd.  135  6.  n.  [c] 

XXIV.  Dicoioifs  uroN  particular  statdteb, 

CHRONOLOOICALLT  ARRANOXD. 

9^  Hen.  3.  (Jl&^giio  C&orfe.) 
Cap.l. 
A  oMm  may  praeeribe  to  hold  a  leet  oftener, 
Vol..  II.  47 


and  at  other  times,  than  are  mentioned  in 
that  statute,  because  it  is  in  the  affirmative. 
Partridge'*  case,  Cro.  Elis.  135. 

Cap.  7. 

The  wife  cannot  depart  and  return  again 
for  the  residue  of  the  forty  days.  CoU  v. 
Buhop  if  Cooeniry,  Hob.  153. 

Cap.  8. 

This  statute  extends  only  to  the  king,  and 
not  to  common  persons,  and  is  repealed  by 
the  statute  of  33  Hen.  8.  c  39.  Doxy  r. 
Pep^  Plow.  439, 440. 

Cap.  10. 

The  9  Hen.  SL  o.  10.  does  not  extend  to 
give  remedy  against  the  king  for  encroach- 
ment, beoattse  he  is  not  named.  WiUien  r* 
Berkley^  Plow.  344. 

Cap.  11. 

Thii  statute  does  not  bind  the  king.  8. 
C.  Plow.  236. 34a  344. 

Cap.  IS. 

By  the  equity  of  this  statute,  the  judges 
may  adjourn  aseixes  before  themselves  al 
Westminster.    HiU  t.  Orange^  Plow.  17a 

Gap.  Si. 

1.  Before  this  sUtnte,  the  king  might  affo- 
rest the  woods  of  others,  and  thereby  the 
subject  was  restrained  from  cnttmg  down  hie 
own  woods  without  license.  The  case  of 
Mtnet,  Plow.  3SS. 

2.*  Also  before  this  statute 
thekingbyhis  prerogative  might  [  *13IS  ] 
take  trees  out  of  the  woods  of 
others  for  the  repairs  of  his  castles.    Id. 
ibid. 

Cap.  39. 

1.  The  body  of  a  fVee  man  cannot  bo 
made  subject  to  imprisonment  by  contract, 
bat  only  by  judgment.  Footer  v.  Jaekton^ 
Hob.  61. 

3.  Wkoever  against  the  law  imprisons  a 
man  is  an  offender  against  Magna  Charta. 
U  Mod.  350. 

3.  This  statute  concerning  the  trial  of  a 
party  by  his  peers  is  to  be  understood  of 
treason  and  felony,  and  aocessories  to  them, 
JLCn  and  does  not  extend  to  contempts.  Lord 
VauxU  case,  13  Co.  93. 

4.  As  to  the  proceedings  of  peers  in  legal 
proceedings;  see  Cotmitte  ef  Shnmtkurj^ 
case,  13  Co.  94.    How.  St.  Trials,  170. 

SO  H,  3.  {Statue  ef  Merlon.) 
Cap.  3. 
,     This  statute  is  explaneteQr  of  the  com- 
mon law.    Bueldey  v.  Thonme^  Flow.  137. 

Cap.  3. 
Redisseisin  extends  to  a  feme  covert. 
.Moore  v.  Htifsey,  Hob.  96. 

Cap.  4. 

1.  This  statute,  which  gave  the  owner  of 

the  soil  power  to  approve  common,  did  not 

consider  whether  the  lord  was  equally  bound 

to  pasture  with  his  tenants  or  not,  but  it 

I  considered  that  the  lord  should  approve  hie 
own  ground,  so  ae  the  eommonen  had  snf> 
ficient.    Abrl%v.Gse,Vaagh.  85^,367. 


1316 


STATUTE. 


S.  What  w«re  the  ineonvmiMneet  before 
this  act  which  were  thereby  remedied,  see 
Vaugh.  257. 

3.  The  lord  shall  have  no  common  in  the 
land  improved.    2  Leon.  44, 45. 

Cap.  5. 
This  act  binds  the  king  though  not  named. 
WiUion  V.  Berkley,  Plow.  236. 

Cap.  6. 

1.  It  extends  to  a  feme  coT<ert.  Jfoere  ▼. 
Huuey^  Hob.  94.  96. 

2.  But  not  to  infants  who  are  raTishers. 
Slowd  V.  Lord  Zoueh^  Plow.  364. 

Cap.  10. 
By  this  act  a  party  was  empowered  to 
make  bis  attorney  to  do  his  suit  in  the  king*s 
court.     WiUwn  v,  Berkley,  Plow.  236. 
52  H.  3.  (Jlfar/6rid;ge.) 
Cap.  4. 
It  does  not  extend  to  prohibit  distresses 
from  being  driven  out  of  the  coonty  where 
they  are  taken,  when  the  seignory  and  te- 
naney  are  in  different  ooanties.    Beniger  r. 
FiPfossa,  Plow.9. 18.  204 

Cap.  6. 

1.  The  king  cannot  have  the  beneBt  of 
eollasioB  found  generally  hereopon,  without 
the  special  cause  thereof.  WinJbi9h  t.  TsiU 
fots,Plow.49. 

2.  It  is  extended  by  equity  to  a  lease  for 
a  gift  in  tail  to  the  issue.    S.  C.  Plow.  53. 

3.^  And  to  a  feoffment  made  to  the  second 
son,  the  first  being  dead,  and  also  to  a  fine. 
8.  C.  P16W.59. 

4.  Abo  extended  by  equity  to  a  feoffment 
made  to  the  collateral  heir.  Partridge  ▼. 
Sirungey  Plow.  82. 

Cap.  9. 
This  act  does  not  extend  to  land  held  of 
the  king,  in  which  case  all  the  co-partners 
shall  do  tbe  suit,  and  not  the  eldest  only. 
VfiOiUm,  T.  Berkley,  Plow.  240. 

Cap.  15. 

1.  This  sUtttte  (of  distresses  in  the  king*s 
highway)  is  intended  for  rents  or  services, 
and  not  for  toll,  or  such  things  whereof  no 
distress  can  be  but  in  the  king^s  highway^ 
Smith  V.  Shepperd,  Cro.  £liz.  710. 

2.  The,  remedy  given  by  the  statute  of 
Marlbrtdge  is  the  only  remedy  that  can  be 
pursued  for  taking  an  excessive  distress. 
Rex  V.  Leginham,  1  Mod.  71. 

3  Edw.  I.  {or  IFeifmiiuter,  1.) 

Cap.  4.  (0/*  wrecL) 

See  HaUe  v.  PetU^  Plow.  46a 
Cap.  10. 
This  statute,  of  choosing  coroners,  does 
not  oblige  to  choose  knights.    Borough  and 
HolerofVe  case,  2  Leon.  160, 161. 

Cap.*  13. 
[  •1316  ]      Held    to  extend  to  a  monk. 
Hob.  91. 

Cap.  20. 
1.  This  act  {de  maUfaelorilnu  in  pareis^) 
extends  to  no  other  trespass  in  a  park  be- 


tides hunting.    Partriige  v.  Strange^  PItf  tr. 
88. 

2.  It  extends  to  a  feme  covert.  Moort  v« 
Huesey,  Hob.  95.  97. 

3.  But  not  to  malefaetorihuM  in  foreBiu. 
Bmekleyr.  Thomae,  Plow.  124. 

4.  Aiders  are  not  within  this  statute.  Bex 
V.  WhiiUr,  11  Mod.  26. 

Cap.  25. 

This  statute  (of  maintenance)  includes  a 
lease  for  years.  Partridge  v.  Stmmge^  Plow. 
80. 

Cap.  28. 

The  writ  and  count  hereupon  may  be  ge- 
neral.   Winbiih  V.  Tailboit,  Plow.  51. 

Cap.  39. 

1.  In  a,  counterplea  of  voucher,  one  may 
counterplead  without  reciting  the  slatnle. 
Partridge  v.  Strmnge^  Plow.  81. 

2.  By  equity  hereof,  it  is  a  good  counter- 
plea  to  say  that  his  predecessor  was  the  first 
that  abated.    HUl  v.  Grange^  Plow.  178. 

Cap.  43. 
This  extends  not  to  a  writ  of  partitionv 
nor  to  essoins  east  before  appearanoe.  Hob. 
8. 

6  Edw.  1.  (Staiuie  of  Ofeveesfsr.) 

Cap.1. 

1.  Upon  a  feoffment  to  divers  peranns, 
the  survivor  not  agreeing  to  the  feoflTmeot, 
shall  be  excused  of  damages  in  a  writ  of 
entry.    Shading  v.  Morgan,  Plow.  904. 

2.  It  restrained  warranties  from  binding 
as  at  common  law.  Bole  v.  JSTsrlsn,  Vaugh. 
366.377. 

3.  By  equity  hereof,  a  lineal  warranty  is 
no  bar  to  the  issue  in  tail  without  bmsIs 
Buckley  v.  Thomat,  Plow.  127. 17a 

4  Before  this  statute,  all  warranties 
which  descended  to  the  heirs  of  the  warrant- 
ors were  bars  to  them,  except  they  were  war- 
ranties which  commenced  by  disseisin.  Bala 
V.  Norton,  Vaugh.  366. 

5.  The  roMon  why  tho  warranty  of  te- 
nant in  tail  with  assets  binds  the  right  of  the 
estate  tail,  is  in  no  respect  from  the  statute 
de  donie,  but  by  tbe  equity  of  this  statute  by 
which  the  warranty  of  the  tenant  per  eurte- 
$ie  bars  not  the  heir  for  his  mother's  land, 
if  his  fkther  leaves  not  assets  to  descend. 
Bote  V.  Horton,  Vaugh.  365. 

6.  What  tbe  law  was  before  the  statute, 
see  Moore  v.  Huetey,  Hob.  98. 

7.  Trespass  vi  et  armu  will  not  lie  against 
the  feoffee.    Id.  ibid. 

Cap.  5. 

1.  The  court  which  had  jurisdictiee  to 
hold  plea  in  waste  before  this  statute,  shall 
have  it  now,  as  well  in  those  cases  where  an 
action  of  waste  is  given  by  this  statute,  as 
in  other  oases  at  common  law.  Gresns  v. 
Cole,  2  Saund.  254. 

2.  By  equity  hereof,  waste  lies  againet 
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liiiii  who  holds  car  Ug§Htine,    JUniger  ▼.  fb- 
fotm^  Plow.  10. 

3.  And  also  a^inst  him  who  holds  bat 
for  a  year,  or  for  half  a  year,  or  for  twenty 
weeks.    HiU  ▼.  Otmngt,  Plow.  178.  467. 

4.  It  is  not  a  penal  statute  within  the  in- 
tent of  the  prorisoes  in  the  statute  of  jeo- 
fails, although  it  gives  treble  damages. 
Greene  v.  CJe^t  Saund.  35a 

Cap.  12. 
A  foreign  plea  in  a  personal  action  is  not 
aided  by  this  statute.    Pitt  v.  Knight^  1 
Sannd.  9& 

7  iSdis.  1. 
1.  This  statute  {de  reiigiotis)  disables  the 
ehorch  from  taking  lands  by'any  manner  of 
conTeyanee.    Roper  ▼.  Raictiffe^  10  Mod. 


9.  It  does  not  extend  to  a  recovery  by 
feigned  UUe.  IVinbUh  ▼.  TkOboU,  Plow. 
43. 

3.  A  lease  lor  years  not  within  the  danger 
of  it    Partridge  ▼.  Strange^  Plow.  87. 

4  It  does  not  extend  to  prohibit  religions 
men  firom  taking  lands  of  the  king.  Plow. 
S40. 

5.  If  the  church  brought  their  action  for 
soch  lands  as  they  desired  to  purchase,  and 
judgment  was  suffered  to  go  by  default,  this 
was  held  to  be  out  of  the  statute.  10  Mod. 
236. 

10.  Edw.  1.  (Of  Ruiland.) 
This  is  no  statute,  but  only  an  ordiaanoe. 
Plow.  908, 209. 

11*  Edyf.  1.  (Aetan  Bwmtt^ 
[*I317]  1.  By  equity  hereof,  the  lands 
of  the  conusor  of  a  statute-mer- 
chant being  extended  too  high,  shall  be  de- 
livered to  ue  extenders,  at  the  rate  they  let 
upon  them.  Partridge  v.  Strange^  Plow.  89. 
197.905. 

9rf  Reoqgnizanoes  for  debt  were  taken  be- 
lore  this  statute  by  the  chancellor,  two  chief 
justices,  and  justices  itinerant ;  and  they  are 
not  hindered  by  this  statute  from  taking  them 
as  th^  did  before.  JBdgeecmh  v.  i>ee,  Vaogh. 
109. 

13  JBdwA.  Wet/mtfister  9.  jtol.  1.) 

Cap.1.  (Dedonit,) 

1.  The  statute  called  the  statute  de  danU 

was  designed  to  secure  the  estate  of  the  an. 

oeetor  to  the  issue.    10  Mod.  375.  469.  476. 

47a 

9.  It  extends  to  restrain  .the  issue  in  tail 
fimn  alienation,  as  well  as  the  immediate  do- 
nee. Rtmger  v.  Fog08§a^  Plow.  13. 17a  vide 
944. 

3.  The  donee  In  tail  is  hereby  expressly 
restrained  from  all  power  of  alienation,  where- 
by tha  lands  entailed  may  not  revert  to  the 
donor  for  want  of  issue  in  tail.  Bole  v.  Hor- 
Um^  Vaugh.  371. 

4.  It  is  extended  by  equity  to  other  estates 
not  specified  in  the  statute.  WindHth  v. 
TkObmM,  Pk»w.  53. 944. 94a  951. 

5.  It  WIS  intended  not  to  lostnin  the 


alienation  of  any  estates  but  sueh  as  were 
fee-simples  at  the  common  law.  BoU  v.  fior« 
ton,  Vaugh.  370.  See  Ploii.  53. 944. 

6.  The  king  is  bound  as  well  as  a  oom- 
mon  person.  Plow.  997. 936,  937, 23a  948. 
951, 959. 

7.  Every  thing  that  is  contrary  to  the  will 
of  the  donor  is  reformed,  and  every  thing 
that  is  lus  will  is  made  a  law.  Wuiion  v. 
Berlde^,  Pbw.  951. 

8.  It  does  not  extend  to  oopyholds.  1 
Saund.  34a  n.  [«]. 

9.  It  declares  a  fine  levied  of  entailed  lands 
to  be  tjMO  jure  null ;  yet  it  has  been  inter- 
preted to  mean  voidable  only.  £d.  Say  and 
SeUU  case,  10  Mod.  43. 179. 946. 

10.  So  that  such  a  fine  would  make  a  die* 
continuanoe.  Reg,  v.  UtidbtngAom,  10  Mod. 
179.  245. 

11.  This  statute  intended  not  to  preserve 
the  estate  for  the  issue,  or  the  reversion  for 
the  donor,  absolutely  against  all  warranties, 
but  agaixist  the  alienation  with  or  without 
warranty  of  the  donee  and  tenant  in  tail  only. 
Bole  V.  Norton,  Vaugh*.  369. 

12.  Therefore  if  tenant  for  life  alien  with 
warranty,  which  descends  upon  the  rever- 
sioner, that  tB  not  restrained  by  the  statute, 
but  left  at  the  common  law*  S.  C.  Vaugh. 
370. 

13.  By  this  statute  the  warranty  of  tenant 
in  tail  will  not  bar  the  donor  or  his  heir  of 
the  reversion.    Id.  ibid. 

14  All  issues  in  tail  within  this  statute 
are  to  claim  by  the  writ  purposely  formed 
there  for  them,  which  isa/onaedon  in  the 
descender.    Bole  v.  Horlofh  Vaugh.  369. 

15.  This  statute  has  been  expounded  in 
several  instances  by  the  rolee  of  the  com- 
mon law.  Thombjf  v.  Fleetwood^  10  Mod. 
360. 

1  a  It  is  now  much  altered  by  subsequent 
statutes  and  judgments  that  have  been  given 
in  the  courts  of  law.  Woodrigkt  v.  Wrigkt^ 
10  Mod.  3T5. 

Cap.  9. 

The  writ  of  deliverance  cannol  be  sued 
out  of  any  other  court  than  that  which  is 
limited  by  the  statute.  Stradling  v.  Morgan, 
Plow.  206. 

Cap.  3. 

1.  A  fbme  covert  being  received  herebvt 
may  pray  in  aid  or  vouch.  Remger  v.  A- 
gatoa,  plow.  13. 

9.  He  in  reversion  being  received,  upon 
default  of  tenant  for  life,  shall  show  spe- 
cially how  he  came  to  the  reversion.  TFtsf 
iMk  V.  TaUboiM,  Plow.  43. 

3.  He  iq  remainder  shall  be  received  by 
equity  hereof    &  C.  Plow.  53. 

4  A  eui  ante  divoriium  lies  by  the  equity 
hereof.  &  C.  Plow.  58, 59. 17a 

5.  It  does  not  extend  to  give  receipt  to  the 
king.     WiOion  v.  BerkUy^  Plow.  941.  553. 

Cap.  5. 
1.  The  queen  shall  not  reoover  damages 
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in  a  fuflre  ^pecNf  liy  that  stattitB.   Bugbtrd 
r.Reg^Cro,E,\xL  163. 

3.*  It  does  not  ffive  nmedy  to  a 
[  *1318  I  fbme  covert  who  has  an  advowaon 
by  parehaae.  WimbUk  ▼.  Tailboi»i 
Plow.  58. 

3.  It  eztandfl  to  Bono  but  thoae  that  are 
heira,  or  in  decree  of  heirs,  and  in  hy  de- 
•eent.  Lord  l&mhope  y,  BiBhop  of  Lincoln^ 
Hob.  238, 239. 

4.  No  purchaaeri  though  an  infant  or  feme 
eovert,  is  relieved.  LorS  Stanhope  ▼.  Biohop 
if  Lincoln,  Hob.  239, 240. 

5.  At  common  law,  infant  heira  were  by 
naariMition  driven  to  a  writ  of  right;  bat  if 
an  infant  heir  aufler  an  nsmpation,  and 
another  avoidanee  fall  during  nonaee,  he  may 
have  a  quaro  impedit  presently,  uongh  the 
statute  says  poot  quam  aiaUm.  S.  C.  Hob. 
S3a240. 

6.  If  a  guardian  sufier  usurpation  and 
■orrender  to  his  ward,  he  can  have  no  ipua-e 
impedit  until  twenty-one.    S.  C  Hob.  240. 

^  7.  An  infant  in  vtntrt  oa  mert  shall  be  re- 
lieved at  the  next  turn  after  his  birth.  Id. 
ibid. 

8.  A  grantee  of  the  next  avoidance  and 
he  in.  the  remainder  are  within  the  statute. 
Id.  ibid. 

9.  A  purchaser  who  comes  in  Joeo  hmrtdin 
may  bo  relieved.    Id.  ibid. 

10.  The  issue  in  tall  is  relieved  against  an 
uaurpation  by  tenant  in  tail.  8.  C.  Hob. 
241. 

11.  An  heir  of  full  age  is  not  relieved 
against  an  usurpation  su^red  by  his  own 
lessee.  S.  C.  Hob.  241. 244. 

12.  If  a  bishop  in  poeeeesion  suffer  an 
oiurpation,  the  aucoessor  cannot  have  a  qutm 
impedU,  a  C  Hob.  241. 

13.  If  an  in&nt  come  to  age  within  six 
months  after  usurpation,  and  remove  not  the 
Incumbent  by  suit,  he  if  out  of  the  statute. 
Id.  ibid. 

14  The  statute  changes  not  tiie  poBsee* 
■ion  of  the  advowson,  but  the  remedy.  8.  C. 
Hob.  341. 244. 

15.  The  kin^  cannot  remove  the  udoubi- 
bent  after  induction  witlmut  suit,  but  after 
his  death  he  may  present  aipain ;  but  a  com* 
mon  person  in  that  oaee  ia  put  to  suit  8,  C. 
Hob.242. 

16.  Thou|rh  the  sUtute  give  nothia|r  but 
a  poaaession  actionable,  yet  a  liberty  to  pie» 
■rat  ia  within  the  intent    Id.  ibid. 

17.  If  an  heir  retievable  within  this  atotute 
die  without  heir,  the  lord  1^  escheat  shall  not 
preaent  nor  have  a  quart  tmfodU,  8.  C. 
Hob.  243. 

18.  Advowaon*  by  purofaa^eaie  not  within 
the  remedy  or  purview  of  the  act  WiUion 
▼.  Berkky,  Plow.  236. 

19.  A  plenarty  within  this  ■tatot*  must 
be  cr  fireMnfaiion€^  and  not  ear  eofloKene. 
CraE&.307,208. 

20.  PInarty  not  pleadable  hmby  ■gainst 


the  Ung  though  he  does  not  porsiM  the 
ottors  impodit  within  ten  months.  WiQian  t. 
BerkUy,  Pbw.  244. 

Cap.  11. 

1.  Accountants   found  in  arrears  befbie 
auditors  must  be  committed  to  prison  imme.^ 
diately,  or  not  at  alL    Renigtr  ▼•  JF\]goiss, 
Plow.  17. 

2.  It  extends  to  support  an  action  against 
a  ^r^oler  for  the  eacape  of  one  who  was  com- 
mitted upon  condemnation  for  debt.  Hi&  v. 
Orangt,  Flow.  17^ 

3.  Acoountanta  found  in  arrears  to  be  sent 
to  the  next  gaol,  thouffh  it  be  in  another 
county.    StradUng  v.  Jtror^vn,  Plow.  206. 

4.  it  doea  not  extend  to  puniah  an  infant 
bailiff  or  receiver  who  is  found  in  anears  be- 
fore auditora.  Stowd  ▼.  Lord  Zouch,  Plow. 
364. 

5.  An  accountant  found  in  arrear  before 
one  auditor  only  cannot  be  committed  to 
gwoL  Earl  of  Liieoottr  v.  Hejfdon^  Plow. 
393. 

Cap.  lis. 

1.  This  act  does  not  extend  to  the  heir 
who  abeta  hia  mother  to  bring-  an  appesL 
Partridge  ▼.  Strange^  Plow.  88  304. 

2.  It  extends  to  an  appeal  of  rape.  Bfidb- 
U^  ▼.  T^bsias,  Plow.  124 

Cap.  14. 
An  action  of  waste  does  not  lie  in  ancient 
demeane,  because  they  oannot  make  a  writ  to 
the  aheriff  on  a  default  at  the  grand  diatresa 
to  inquire  of  the  waste  as  the  statute  directs. 
Oreene  v.  Coie^  2  Saund.  354. 

Cap.  16. 

It  does  not  extend  to  restrain  the  kinff ; 
but  he  shall  have  the  wardship,  though  ue 
ancestor  held  of  him  by  priority.  Y^iBisa  ?. 
BerhU^t  ^P^ow.  240. 

Gap.  ia 

1.  The  aheriff  is  duected  to  extend  a  moie- 
ty of  the  debtor's  land  upon  an  ejt^git  Aieh- 
erleg  t.  Veman,  10  Mod.  526. 

2t*  This   statute,  which  pro* 
vides  that  proceaa  ^all  be  made  [  *1919  ] 
to  the  aheriff,  hy  equity  extends 
to  every  other  immediate  officer  to  every 
court  of  record.    FtUufOod*§  case,4  Co.  6i  b. 

3.  It  is  extended  by  equity  to  an  ^mtU  of 
the  moiety  of  rent    HiU  v.  Orange^  Plow. 

17a 

Cap.  19. 

1.  The  ordinary  was  not  chargeable  for 
the  debts  of  intestates  before  this  sutots; 
and  as  to  who  had  the  disposal  of  intestate^ 
goods  before  this  statate,  see  Qrajfbraok*  v. 
Ihx,  Plow.  277. 280. 

2.  By  equity  hereof  debt  lay  against  ad- 
ministrators  before  the  sUtute  of  31  Ed.  3. 
cap.  11.    8.a  Plow.  27a  280. 

Cap.  20. 
If  the  demandant  in  a  eomarii  dis^  the 
heir  shall  not  h%ve  a  ssswfil  thsrehy.   f^ 
mmlm  v.  Stewtard,  Plow.  110. 
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Gap.  tl 
Thm  writ  otfrnn  efecii  imfm  Urmimm 
wu  ^ven  bj  tbii  sUtate  for  the  reeoTery  of 
the  term  a^wnat  the  ftoffee ;  for  an  ejectment 
kj  not  agaiaat  hinit  he  coming  to  the  land 
by  feoffment.    Vangh.  127. 

Cap.  30. 
Thii  atatnte,  (of  finding  a  Terdict  ape- 
eiallr,)  ia  extended  by  equity  to  other  eases 
besides  aaaixea.    PoUard  ▼.  JdfcyZ,  Plow.  99. 

Cap.  34. 

1.  If  a^oan  commit  a  rape,  be  shall  hayo 
judgment  of  life  and  member*  Rtx  y. 
ll^ijtier,llMod.27. 

d.  By  this  statute  every  inqnisition  ia  tra- 
▼eraable.    iliton.  11  Mod.  27. 

Cap.  40. 

1.  This  act  does  not  restrain  the  feoffee 
of  the  purchaser  from  Touching.  Plow.  46, 
47. 

S.  The  king  shall  take  advantage  hereof, 
though  not  named.  Wimbuk  ▼.  TaUboU. 
Plow.  243. 

Cap.  46. 

1.  Where  Ibnoes  made  upon  jast  approve- 
ment are  thrown  down,  this  statute  givea  a 
vamedy  against  the  adjoining  towns,  if  they 
do  not  indict  suoh  as  are  guilty  of  the  fact 
RtK.  ▼.  QruMwrfy  10  Mod.  157. 

5.  But  an  action  will  not  lie  upon  this 
statute  before  a  reasonable  time  has  been 
allowed  for  indicting  the  offenders;  and, 
aeeording  to  Lord  Coke  (3  Inst  406.),  a  year 
and  a  day  should  be  allowed.    Id.  ibid. 

3.  This  statute  does  not  extend  to  every 
lord  (of  waste),  bnt  to  such  only  as  have  a 
right  to  approve.    10  Mod.  158. 

A,  The  aot  providea  no  remedy  for  cutting 
down  timber  trees.  CrwwMik'a  case,  Skin. 
•4.  Mta  V.  ^iAa6tl4mr»«rBiaor«,  T.  Raym. 
487. 

Cap.  49. 
This  aet  (of  champerty)  inclodes  a  lease 
for  years.    Partridge  v.  Stnnge,  Plow.  80. 

13  Rdw.  1 .  atef.  2.  (Q^  ITMm.) 

Cap.  1. 

i.  The  atatute  13  Edw.  1.  st.3.  c.  U  com- 
mooly  called  the  atatnta  of  hue  and  cry, 
although  in  the  printed  book  it  b^na, 
^  foraamnch  aa  ftom  da^  to  day  robberiea, 
mnrdeis,  and  burning  of  houses,  Sm^^  yet 
in  the  parliament  roll  it  is  only  buminga 

9.  If  a  robbery  bo  ooounitted  in  the  mom- 
teff  before  day,  or  in  tha  evening  after  da^, 
wCn  wum  nsa  to  timvel,  the  hundred  is 
BaUe;  otherwiae,  if  at  midnight,  or  after. 
.Ridelef  T.  HiMdM^  ITarrti^lan,  Cro.  Elis. 

ino. 

3.  An  action  upon  the  statnte  of  hue  and 
erj  liaa  not  againat  the  hundred  Ibr  a  rob- 
bory  committM  in  the  hooae.    OanKiwr  v. 


Hundred  9f  Asadiag,  9  Leon.  t69.    Awm. 
Cro.  El.  753. 

4.  A  man  who  occupies  and  holds  lands 
in  his  own  handa  within  the  hundred,  though 
he  had  no  houses,  nor  even  lodged  in  the 
hundred,  is  an  inhabitant  within  the  intent 
of  the  act,  and  shall  be  chargeable  to  the 
robbery  committed  there,  hdgh  v.  Clusf' 
man^  3  Saund.  433. 

5.  A  servant  robbed  of  his  master's  mo- 
ney may  sue  on  the  statnte  of  hue  and  cry, 
though  he  cannot  release.  Cmmhe  v.  H«»« 
drtd  of  Bradley,  12  Mod.  54 

6.  Either  the  master  or  servant  may 
maintain  the  aeUon.  Coombee  v.  Htmdredif 
Bradley,  Holt,  37, 38. 

7.  A  common  carrier  who  ia  answerable 
for  the  goods  to  the  owner,  may  maintain 
an  action   for  the   robbery  of 

them.*    Pinkmgy  v.  Ejamdred  ^  [  ^1320  1 
RaUl,  2  Sannd.  38a 

8.  The  aervant  if  he  be  robbed,  must  be 
sworn,  and  not  the  master.  Orsen't  eaae, 
Cro.  EUx.  143. 

9.  Respecting  the  form  of  the  oath,  see 
Ainib's  case,  13  Co.  62. 

10.  In  an  action  upon  this  statute,  it  ia 
not  necessary  to  set  forth  more  in  the  decla- 
ration than  is  pertinent  to  the  action.  3 
Vent  215. 

11.  The  plaintiff  ought  to  show  in  his 
count  tbe  particulars  of  the  goods  taken  and 
carried  away,  though  it  need  not  be  so  in 
the  writ,  and  also  to  what  person  they  be- 
longed. Pitdauy  v.  Hundred  ef  RuiUmd,  3 
Saund.  379. 

13.  A  mistake  in  stating  the  pariah  in  aa 
action  for  robbery  on  the  statnte  of  Win* 
Chester  is  immaterial,  if  the  parish  be  within 
the  hnndrod.    BnekndPe  case,  Owen,  7. 

13.  The  statutes  of  hue  and  cry  are  not 
considered  penal.    And.  119. 

13  Edw,  1.  slot  3.  {De  mtrtalmiXme.) 
If  a  atatute  have  but  one  seal,  it  is  void 
by  that  aet,  and  alao  as  an  oUigatien.  Cko. 
Elix.  319. 

Jd,  eioL  4.  {De  oireumepeele  agofts.) 
Thia  aot  ia  extended  by  equity  to  all  other 
bishops.  Plait  v.  Ster^  of  London,  Plow.  36. 
18  Edw.  1.  (fFesfniMfter  3.) 

1.  This  statnte  of  fuia  empioree,  makea  it 
lawfbl  for  every  freeman  to  aell,  dEO.  Roper 
T.  JRodeZ^e,  9  Mod.  304. 

2.  It  doea  not  extend  to  a  fboffment  made 
by  Uie  tenant  to  hla  aon  and  heir-apparent 

Knding  the  writ.     Fottru^  v.  fltrai^ga, 
ow.  88.301 

Cap.  8. 
Thia  aet  doea  not  reatrafai  the  king,  hot 
he  may  have  the  whole  servicea  of  the  tenan- 
cy by  the  hands  of  the  feoffee  of  part.  WU- 
lion  V.  Berkley,  Plow.  340.  Reniiger  r. 
Fhgoeea,  Plow.  10. 83. 

21  Edw.  3.  (Champerty.) 
The  statute  extends  to  an  attorney  who 
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follows  a  eauie  t6  b«  said  in  grom.    Box  v. 
Barndey^  Hob.  117. 

98  Edw.  1.  e.  15. 
This  statate,  called  ^  arUevU  mtptr  eAor- 
tof,'*  requires  fiAeen  days  between  the  teste 
and  the  return  of  all  summonses  and  attach* 
ments.    10  Mod.  82. 

33  Edw.  1. 

Before  this  statute,  an  action  of  conspiracy 
did  not  lie  for  any  thing  besides  for  indicting 
for  felony  and  treason ;  but  by  this  statute 
it  lies  for  trespsss,  and  against  one  only. 
Skinner  v.  OwUon^  T.  Raym.  176. 180. 

34  Edw.  1. 

The  statute  extends  to  a  ftme  cohort 
Jlfoore  ▼.  Husiijf^  Hob.  95. 

9  Edw.  9. 

1.  This  statute  does  not  restrain  the  king's 
power  at  common  law;  but  he  may  still 
make  sherifli  without  the  judges.  CoU  ▼. 
Bithon  ^  Coventry,  Hob.  146. 914. 

2.  It  was  meant  to  ease  the  soTereign  of 
labour,  not  to  deprive  him  of  power.  S.  C. 
Hob.  146. 

19  Edw.  9. 

Cap  5. 

1.  That  statute  extends  not  to  coroners. 
St€g9  T.  Sit  J.  Spencer^  Cro.  Elix.  703,  704. 

9.  The  original  writ  ought  to  have  the 
sheriffs  name  to  the  return ;  but  the  defen- 
dant shall  take  no  advantage  after  appear- 
ance of  such  misprision.  SHainerv,  James^ 
Cro.  Elix.  310.  767. 

17  Edw.  S. 

1.  Tho  king  shall  have  the  wardship  of 
lands  in  tail  held  by  knight^s  service  m  eapUe. 
Rmunr  v.  f^tgoua^  Plow.  11. 

9.  This  statute  is  to  be  intended  to  give 
the  king  a  prerogative  only  where  lands 
holden  of  him,  and  the  lands  holden  of  ano- 
ther, descend  to  one  and  the  same  heir. 
StradUng  v.  Morgan^  Plow  204.  See  also 
i^Wmertiofi  t.  Steward,  Plow.  109. 904. 

9  Edw,  3, 
Cap.  9. 
The  sheriff  need  not  be  in  person  to  re- 
move a  force.    Leoett  v.  Earraitt  Cro.  Elix. 
994. 

4  Edw.  3. 

Cap.  7. 
1.  An  action  lies  by  executors  upon  this 
statute  for  cutting  and  carrying  away  com. 

1  Vent,  187. 
[  «1321  ]      9.*  This  statute  has  always 
been  expounded  largely.  lb.  197. 

3.  It  is  extended  by  equity  to  administra- 
tors.   mU  V.  Orange,  Plow.  178. 

9Ed.Z. 

Cap.1. 

1.  The  sUtutes  of  9  E.  3.  c.  1.,  and  9  &  95 

£.  3.  c.  9.,  dbc,  extend  only  to  merchants, 

aliens,  and  denixena,  who  import  and  export 

vendible  things,  and  do  not  extend  to  take 


away  the  custom  of  a  city  of  fitreign  bought 
and  ibreign  sold.  Cii»  of  LendonU  case,  8 
Cal98a« 

9.  These  statutes  do  not  extend  to  taOow- 
chandlers,  ke^  or  to  manufactures  made  by 
them  within  the  realm.    Id.  ibid. 

3.  Notwithstanding  the  said  statutes,  no 
one,  not  a  freeman  of  the  city  of  London, 
could  sell  any  merchandise  by  retail  without 
the  said  city.    Id.  ibid. 

Cap.  3. 
By  equity  hereof  the  administrator  who 
comes  first  by  distress  shall  answer.  PlaU  v. 
iSAeri^  of  London^  Plow.  36. 178. 467. 

95  Ed.  3.  St  3. 
Cap.  7. 
1.  *By  the  equity  of  this  statute,  the  incani' 
bent  shall  plead  against  all  other  patrons  be- 
sides the  king.    niU  v.  Grange^  Plow.  178. 

9.  It  does  not  enable  the  ordinary  in  any 
case  but  where  he  has  collated  by  lapse,  to 
counterplead  the  title  of  the  true  patron.  El. 
vit  V.  "ArehhUkop  of  York,  Hob.  318, 319. 

3.  He  that  is  a  complete  incumbent  within 
the  statute,  must  yet  show  and  defend  hie 
own  title,  as  well  as  counterplsad  his  adver- 
saiv*s.    &  C.  Hob.  319. 391. 

4.  If  the  incumbent  resign  pending  ihm 
writ,  he  loeee  the  privilege  of  counter-plead 
ing  the  patron's  title.    S.  C.  Hob.  319. 

5.  It  extends  only  to  a  natural  and  com- 
plete incumbent  by  induction,  not  to  a  com- 
mendatory Mematrio,  or  temporaiy,  but  fer 
perpetuity.  CoU  v.  BiMhop  of  Coeenlry,  Hob^ 
169, 163.  319. 

6.  Anv  defendant  may  plead  ne  diotarbm 
|NW,  or  snow  any  thing  to  the  court,  ae  een- 
ctts  eurim.    &  C.  Hob.  169. 

95  £d.  3.  si.  5.  (TVeoesR.) 

Cap.  9. 

t.  It  is  made  petty  treason  feranrvaat 
to  kill  his  master.    10  Mod.  95. 

9.  The  statute  is  taken  strictly  aooording 
to  the  letter.    OrL  Bridg.  435. 

Cap.  5. 

1.  What  was  the  common  law  beftte  this 
statute  as  to  actions  brought  by  executors  of 
executors,  see  Chapman  v.  DaUon^  Plow.  886, 
987.990. 

9.  By  equity  hereof,  executors  of  ezeeutors 
may  have  an  action  of  covenant  on  a  covenant 
made  to  the  first  testator.  Chapman  t.  Del- 
ton,  Plow.  990.  See  also  Pofiruufev.Alreive, 
Plow.  81. 

Cap.  16. 

This  statute  is  construed  to  extend  only  to 
writs  where  the  thinge  demanded  are  eeveral, 
as  acres,  but  not  where  the  thing  demanded 
is  entire,  as  a  manor.  Fulmerotonf^SUward^ 
Plow.  109. 905. 

Cap.  19. 

This  act  does  not  prevent  the  subject  fhtm 
taking  the  body  in  execution  too.  Sir  T. 
ShirUyU  eaee.  Hob.  115. 
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31  A.  3. 

Cap.  11. 

1.  Wh«re  a  man  dies  ioteatate,  the  ordi- 
nary shall  depute  the  next  and  most  lawfiil 
friends  of  the  deceased  to  administer  his 
goods.    Brwdur  ▼.  Cook^  11  Mod.  195. 

2.  Though  executors  and  administrators 
are  not  compelled  by  the  common  law  to 
answer  actions  of  debt  for  simple  contracts, 
yet  the  law  as  well  as  their  oath  oblige  pay- 
ment of  them.  Edgcomb  r,  Dee^  Vaugh.  96. 

3.  Oath  is  likewise  taken  to  make  a  true 
aoooont  to  the  ordinary  of  what  remains 
after  all  debts,  funeral  and  just  expenses 
dsNducted.    Id.  ibid. 

Cap.  IS.    (Of  Brror.) 
See  Siradling  v.  Morgan,  Plow.  306. 

ZiEd.3. 

Cap.  1. 

Jnstioee  of  peace  as  such  have  cognizance 

of  barratry  under  the  eommis- 

[  *183d  ]  ion*  ofthe  peace  by  virtue  of  this 

•     act.    Rex  v.  Otinn,  11  Mod.  67. 

a.,  and  Rts  t.  Carter,  lb.  370, 371. 

Cap.  7. 
This  statute  granted  attaints  in  personal 
actions.    Vaugh.  146. 

Cap.  14 

1.  The  act  only  extends  to  those  cases 
where  the  king  was  entitled  merely  by  of- 
fice, and  to  the  case  of  alienation  without 
lieense  and  award.  SadUr*$  case,  4  Co.  54 
h. 

52.  No  office  was  within  the  purview  of 
the  act,  but  only  those  found  virtide  5rerts, 
or  eammUiionU;  and  the  act  extends  only  to 
a  traverse,  and  not  to  mtnuiran$  de  dnnt.  Id. 
ibid. 

36  Ed.  3. 

Cap.  13. 
This  act  extends  as  well  to  offices  found 
mHuU  hrems  tive  coifimtsstomt ,  as  to  offices 
Ibood  virhiit  ofieii,  and  also  to  nunutnm  de 
drvU;  it  does  not  extend  to  any  judicial  re- 
eord,  as  attainder  or  recovery,  but  only 
where  nothing  appearsof  record  for  the  king 
bat  only  the  office ;  but  the  act  extends  to 
other  cases  than  to  the  case  of  alienation 
without  license  and  ward;  and  it  extends 

Enerally  to  lands  seised,  dus.  by  office.  Sad- 
■*#  ease,  4  Co.  64  b. 

Cap.  15. 
A  declaration  in  English  in  an  inferior 
eourt  is  void  by  this  act    Cro.  Elix.  84, 85. 

50JS:<I.S. 

Cap.  4. 
lliis  act  is  to  be  intended  of  cases  where 
the  consultation  is  granted  upon  examina- 
tion of  the  matter,  and  not  for  insufficiency 
of  the  proceedings.    Oo.  Eliz.  736. 

1  Rich.  3. 
Cap.  12. 
1.  This  statute,  which  gives  an  action  of 


debt  against  the  warden  of  the  Fleet  for  an 
escape  out  of  execution,  extends  to  all  other 
gaolers  and  sheriffs.  Jonei  v.  Pope,  1  Sannd. 
3&    10  Mod.  95.    See  31  Jac  1.  c.  16. 

2.  Debt  is  not  maintainable  against  the 
executors  of  a  sheriff  or  gaoler  for  an  escape 
out  of  execution.  fVheailey  v.  Larui  1  Saund. 
218. 

a  The  plaintiff  ought  to  show  that  he  has 
recovered  a  judgment.  Jowb  v.  Pop§,  1 
Saund.  38,  39. 

4.  If  judgment  be  reversed  before  action 
brought,  the  action  is  gone.    Id.  ibid. 

6Ruh,fL 

Cap.  7. 

1.  The  writ  and  count  upon  this  statute 
may  be  general,  without  showing  any  cause 
why  the  entry  of  the  defendant  is  not  law- 
ful.    Wtin6iffA  V.  TaObaiM,  Plow.  51. 

9.  An  entry  into  one  tenement  only  is 
within  the  penalty  of  the  statute.  Pmrtiidge 
V.  Str9ng9^  Pbw.  86. 

B  Rkk.t. 

Cap.  6. 

1.  He  who  will  take  benefit  of  entry  pfiven 
hereby,  shall  show  specially  how  be  is  the 
person  intended  by  the  act    Plow.  42, 43 

2.  If  the  daoffhter  enters  as  next  of  blood, 
for  consent  to  the  ravisher,  a  son  born  after- 
wards shall  not  oust  her.  Whnbith  v.  7ht2- 
6ou,Plow.56. 

3.  It  does  not  extend  to  give  an  «ntry  to 
the  next  of  blood  for  the  consent  of  a  rame 
infant  to  a  ravisher.    Plow.  364 

1  Rich.  2. 

Cap.  2. 

1.  This  Stat,  confirms  the  grants,  gifts, 
and  customs  of  the  city  of  London.  lUx  v. 
Kilderhy^  1  Saund.  311. 

3.  It  was  not  the  intention  of  the  charter 
of  king  Henry  3.,  or  of  the  confirmation  of 
it,  to  give  a  liberty  to  use  a  trade  without 
being  an  apprentice.    Id.  ibid. 

9  Rich,  3. 

Cap.  3. 
The  king  may  take  advantage  hereof, 
though  not  n^med  herein.    Plow.  243. 

15  RiefLfL 

Cap.  1. 
A  justice  of  peace  cannot  sue  for  a  fine  by 
virtue  of  tliis  statute.     la^iotCi  case,  11 
Mod.  47. 

Cap.  5.   (Pf  Mortmain,) 

1.  By  this  statute,  lands  purchased  by 
people  of  religion  are  forfeited, 

and  thereafter*  no  purchase  can  [  *1323  ] 

be  made  to  the  use  of  spiritual 

persons.    Lard  Derfoentwater*9  case,  9  Mod. 

in. 

2.  This  law  extends  to  mayors,  ke^  of 
cities  and  boroughs,  and  other  towns  which 
have  a  perpetual  commonalty.  Roper  v. 
RadcHffoy  9  Mod.  203. 
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3.  Bat  tiMiihing  of  Uy  oommniiititii  it 
Ibrbidi  only  poreuunn  gm&nJfy*  8.  C.  9. 
BIod.904. 

13  fleii.4. 

Cap.  7. 
In  *  riot  the  diOTiff  mvt  join  wHh  the 
juslicM  in  fin^  the  rioten,  or  etie  it  it 
error.    iZe»T.  TSu^mI,  T.  Raym.  386. 

1  Bm.  5. 

Cap.  3. 

t.  If  the  tiae  only  ifldirtnrbed,  it  if  within 
the  danger  of  the  etatnte.  WimbiAr.TM- 
6eif,  Plow.  54. 47. 

t.  Forging  and  pnbliifaing  a  fidee  deed  of 
a  leaae  &r  yeaia,  la  not  within  the  danger 
of  the  atatnta.    Plow.  80. 

3.  Foiging  one  ihlae  deed  only  le  within 
the  penal^  of  the  atalnto.  PorM^  t. 
Ayvftfe,  Plow.  88. 

4.  So,  pnhliihing  enly  a  &lao  deed.  Pier- 

iridge  v.Sitmgt,  Pbw.  88. 

£  It  mnat  be  averred  that  the  party  pob- 
llafaed  the  lanie  to  trouble  the  poeiewion  and 
Utle  of  the  plaintiff.    Id.  ibid. 

Cap.  5. 
1.  Thia  itatnte  iaa  general  law,  of  which 
the  eoort  will  take  notioe.    lUx  t.  FUUmg^ 
IS  Mod.  199. 

3.  It  extends  to  a  knight  baroneii  though 
a  degree  ereaied  einoe.    Sir  O.  Orealcy'a 
kse,  Hob.  129. 

3.  It  bindatheking  in udkstaienta.    WU- 
▼.  BwUe^  Plow.  236.  24a 

4.  It  extends  to  a  cap,  upon  a  statute 
merchant,  though  the  statute  mentions  only 
original  writs,  appeals,  and  indictments,  and 
the  process  upon  them.  Sir  O.  Qraiiey*9 
ease.  Hob.  199. 

9Hm.5. 
Cap.  3. 

1.  This  statute,  (respecting  the  ffiving  a 
oopy  of  the  libel,)  does  not  extend  to  the 
oourt  of  admiralty,    wf  non.  13  Mod.  S43. 

3.  It  extends  only  to  causes  between  party 
and  party.    T.  Raym.  486. 

3.  It  extends  to  proceedings  in  the  eccle- 
siastical courts  which  are  es  ^^Seto,  as  well 
as  between  party  and  party.  ThyZor  t. 
ifroisn,  T.  Raym.  170. 

4  The  jurors  aliens  need  not  by  this 
statute  hare  4/.  per  mmum,    1  Leon.  35. 

8  JaffL  6. 

Cap.  9.  {Of  forcible  €n/Hes.) 

1.  Thb  act  makes  all  mayors  justices  of 
the  peace.    IioylMi't  case,  11  Mod.  47. 

2.  The  writ  or  count  hereupon  shall  be 
genersl,  without  showing  title  to  the  land. 
Wimkitk  T.  TkOboiM,  Plow.  51. 

Cap.  12. 
1.  This  atatute  does  not  extend  to  amend 
proceedings  in  inferior  courts.     Mom  t. 
/asiei,7Mod.345. 

3.  It  aids  Iknlts^er  viiium  teriplori$^  or  by 
the  elerk%  negUgenoe,  and  extends  to  records 


of  other  oourts  not  reoMved  by  error.    VUa 
T.  Ttta,  Cro.  Elis.  435.    ilnon.  11  Mod.  3. 

11  Hen.  6. 

Cap.  3. 

This  act  does  not  extend  to  a  pernor  of 
the  profits  who  has  only  a  use  for  yean,  the 
fioehold  of  the  use  being  in  another.  Bromiir 
v%g  T.  Bet/on,  Plow.  137. 

33  011.6. 

Cap.  10. 

I.  This  statato,rehitfaig  to  sheriff^  bondi, 
is  a  pnblio  act,  of  whioh  the  oourt  wiU  tike 
notice,  without  ita  bemg  specially  pleaded. 

Y.  JEUit,  3  Mod.  36  nslis.  JElfor. 
ForionwA,  2  Mod.  178  nsCif.  1  Lct.  86. 
2  Lev.  108.  Csfilre,  JVbrtow  v.  ffisiBUi,  Hob. 
13.    Hob.  73. 166. 

3.  It  shall  not  be  extended  by  equity, 
being  penal.  Dwe  t.  Jlfami^gAam,Plow.  &• 
64.  67. 

3.  A  eimple  obligation  taken  by  the  aheriff 

is  Toid.    8.  C.  Plow.  64. 67. 

4.  Bonds  made  to  gaolers  for  ease  end 
fsTour  are Toid.  Lmthttar. Cssfet,  1  Sannd. 
162,168. 

5.  Where  a  bill  of  Middksax  was  ratam. 
able  en  Friday,  Ste^  and  the  oondition  of  tho 
bond  to  the  sheriff  waa,  if  the  defendant 
appeared  on  Saturday,  ^bc,  the  obUjplion 
was  held  Toid.  Bmnet  ▼.  jrabws,  1  Sannd. 
21,22. 

6.*  A  bond  taken  of  one  in  [  •VO^  ] 
execution  is  void.    3  Leon.  118, 
119. 

7.  It  extends  to  the  whole  bond,  though 

5 art  of  the  condition  be  out  of  the  statute. 
forton  ▼.  StmnuM^  Hob.  14 

8.  No  bond  taken  by  sheriff  is  void  by 
this  act,  unless  the  party  was  in  custody. 
1  And.  367.    And  see  3  And.  133. 

9.  But  an  obligation  taken  of  one  at  large 
is  within  the  sutote,  as  well  as  if  it  be  taken 
of  the  prisoner  himself.    Plow.  69. 

10.  A  covenant  fbr  the  true  imprisonment 
of  J  S,  and  also  to  par  chamber  rent,  is  a 
covenant  for  ease  and  favour  within  this 
sUtute.    Motedd  v.  MtddkUm,  T.  Raym. 

II.  All  bonds  taken  of  persons  not  bailable 
are  void.    3  Leon.  308. 

12.  The  mayor  of  a  corporation  is  within 
the  act.    OaberU  v.  CUrke^  Cro.  Elis.  76. 

13.  So,  the  marshal  of  the  King's  Bench. 
B^«ae6rti%s  V.  Fm^'ftan,  Cro.  Elii.  66.  l^arfA- 
atf  V.  CooSe,  1  Saood.  163.   lLev.354.&C 

14  A  bond  to  the  marshal  to  save  harm- 
less from  escapes  is  within  this  statute  and 
void,  but  not  a  bond  that  the  prisoner  shall 
not  escape.  2  Sannd.  162, 163.  1  Lev.  354 
LenihaU  v.  Ciooike,  1  Lev.  254 

15.  A  promise  ia  void  bv  this  act  that  is 
grounded   upon  a  oonaioeration  that  the 
dieriff  shall  let  one  eeoape.    3  Leon.  906. 
I     16.  A  seijeant  at  mace  of  the  honse  of 
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eommoM  ii  not  within  tJie  ■tatate.  Norfolk^ 
V.  EUioU,  1  LeT.  909. 

17.  It  d€»eii  not  extend  to  a  bond  made  to 
tlM  eheriff  by  the  nnder-eheriff.  Hob.  13, 14. 

18.  A  bond  taken  by  a  gaoler  of  his 
prisoner  for  a  trae  debt  dne  to  him  ia  not 
within  this  statute.    1  Saund.  163. 

19.  It  extends  not  to  bonds  of  appearance 
Dpon  an  attachment  oat  of  the  court  of 
reqaests.    Cro.  Eliz.  646,  647. 

9(X  A  bond  for  appearance  taken  out  of 
the  eoonty  (although  by  duress,)  is  not 
within  that  act,  because  not  within  the 
•beriff  *•  custody.    Cro.  EUi.  746. 

tl.  Taking  a  bar  fee  by  custom  is  not 
within  the  penalty  of  this  statute.  Plow. 
4A6. 

Cap.  15. 

1.  The  aet  gives  402.  to  the  king  and  the 
party  grieved  to  commence  within  three 
months,  or  in  default  thereof  to  any  other 
person  to  sue  for  the  401.  It  is  only  one 
penalty  sereraUy  distributed,  being  but  for 
oae  osenoe,  and  the  informer  may  sue  for 
both.  CuUiford  T.  BlaiM>rd,  1  Show.  353, 
354,355. 

9.  An  aetion  will  lie  upon  this  statute, 
thoogh  the  parliament  was  as  none,  because 
there  was  no  act  nor  record  of  it.    Hob.  78. 

36  Hen,  6. 
Before  the  statute  of  uses,  tenant  in  tail 
makes  a  feoffment  in  fee  to  the  use  of  him. 
self  and  bis  wife  in  tail,  and  afler  the  statute 
is  attainted  of  high  treason  and  dies ;  the 
issae  in  tail  is  barred  by  statute  26  Hen.  8., 
for  b^  that  statute  the  tenant  in  tail  does 
not  forfeit  only  the  new  estate,  but  the  right 
of  the  ancient  estate  is  barred  for  ever. 
Case  ofForfeUure  2y  treason^  12  Co.  6. 

31  Hen,  6. 
Cap.  5. 
See  Hob.  214  24& 

23£tfi0.4. 
Cap.  7. 

1.  This  statute,  which  under  certain  cir* 
emnstances  authorises  the  proprietors  of 
grounds  in  forests  afler  a  felling,  to  enoloee 
them  without  the  king's  license  for  seven 
ye«n,  to  preserve  the  springing  wood,  ex- 
tends to  the  grantee.  attrrvngtonU  case,  8 
Co.  136  b. 

S.  But  does  not  extend  to  the  wood  of 
any  subject  in  which  another  has  a  righ|  of 
common.    Id.  ibid. 

3.  The  commoners,  as  appears  by  the 
preomble,  are  not  any  of  the  parties  between 
whom  the  act  was  made;  therefore  their 
ri^bt  is  not  taken  away  by  it    Id.  ibid. 

4.  If  the  act  had  extended  to  wood  in 
which  others  had  a  ^ight  of  common,  yet 
the  wood  could  not  be  so  enclosed  as  to 

:elnde  the  commoners.    Id.  ibid. 

1  Rich,  3. 
Cap.  3. 
ties  for  selling   the    goods 

48 


1.  Trespass 
Vol-  II. 


of»  a  felon  before  conviction.  T.  [  *I325  ] 
Raym.  414. 

2.  Debt  lies  upon  this  statute  for  taking 
his  goods  before  conviction  or  attainder,  eonr 
tra  forma  ataiuti,  demanding  the  double 
value.     Hill  v.  Langley,  Cro.  Elix.  749. 

1  Hen,  7. 
Cap.  1. 

A  Bcirefaeiat  lies  by  the  equity  of  this  aet 
to  execute  a  remainder,  and  is  maintainable 
against  a  pernor  of  profits.  WintbUh  v.  Tail- 
6ot«,Pk>w.59  17& 

3  Hen,  7. 
Cap.  10. 

1.  This  statute  was  designed  to  restrain 
the  abuse  of  writs  of  error  brought  only  for 
delay.    Hoiroi  v.  £6exon,  10  Mo£  275. 

2.  It  gives  costs  and  damages  to  be  assess- 
ed at  the  discretion  of  the  justices  befi>ie 
whom  such  writs  are  sued.    Id.  ibid. 

3.  Although  none  were  recoverable  in  the 
first  action,  as  in  a  fbrmedon.  Cro.  Eliz.  617. 

4.  Motion  fbr  allovdng  interest  by  way  of 
damages  (from  the  time  of  the  first  judg. 
ment),  upon  writs  of  error  brought  into  B  ft., 
denied.    10  Mod.  274. 

4  Hen.  7. 

1.  Infant  or  one  beyond  sea  has  five  j^ears 
after  fine  levied  and  removal  of  disabihty  to 
make  claim.  Zoueh  v.  Ban^field^  1  And.  170, 
171, 172. 

2.  What  interest  is  saved  by  the  general 
words,  **•  saving  to  every  person  not  party,*' 
&c.    See  Id.  ibid. 

11  Hen,  7. 
Cap.  20. 

1.  A  gift  made  partly  for  services  to  the 
husband,  and  part  for  consanguinity  to  the 
wife,  is  within  the  act.  Ward  v.  Stadman^ 
Mo.  683. 

2.  A  beinff  seised  in  fee  of  land  in  right  of 
his  wife,  jomed  with  her  in  a  bargain  and 
sala  of  it  by  indenture  for  thirty  years,  in 
consideration  of  70/.,  remainder  to  them- 
selves for  lift,  remainder  to  B  their  son,  end 
C  his  wift  in  tail,  and  to  sufier  a  recovery 
ibr  farther  assurance ;  and  it  was  also  found 
dthore  the  indenture,  that  the  said  assurance 
was  as  well  in  consideration  of  the  marriage 
of  B  and  C  as  of  the  said  70/.,  and  that  A 
and  his  wift  died ;  tliat  B  died  leaving  issue, 
and  afterwards  C,  with  a  second  husband, 
levied  a  fine  cotM  ceo  with  warrantry  to  a 
stranger ;  the  issue  after  the  term  and  within 
the  five  years  may  enter  under  this  act,  this 
being  a  gift  by  an  ancestor  of  the  husband 
within  that  statute.    2  Dy.  146.  pi.  6a 

3.  If  a  fome  tenant  in  tail  ex  provitione 
viri  accepts  a  fine  eur  eonueanee,  and  there^ 
by  grants  and  renders  to  A  for  1000  years» 
this  is  an  alienation  within  the  act.  Broum*$ 
case,  3  Co.  50  b.  . 

II  Hen.  7. 
Cap.  20.  {O/jointwreo.) 
1.  He  who  would  take  benefit  of  the  entry 
given  hereby,  shall  show  specially  how  he 
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is  the  person  intended  by  the  act     Whnbish 
T.  TailtMfU,  Plow.  42. 

2.  Baron  and  feme,  copyholders  in  fee,  the 
baron  porchaiet  the  freehold  to  them  in  tail; 
the  baron  xlies,  having  issue,  the  feme  suffers 
a  common  recovery ;  the  heir  may  enter  by 
that  statute.  Shoebridge^t  case,  Cro.  Eliz.  24. 

3.  A  woman,  being  a  jointress,  makes  a 
lease  for  life  nt  is  a  discontinuance  and  for- 
feitnre  within  this  statute,  although  without 
warranty.    Cro.  Eliz.  51 3b 

4.  So,  if  a  jointress  takes  a  second  has- 
band,  and  they  convey  to  C  and  his  heirs,  ha- 
bendum to  him  and  his  heirs,  to  the  use  of  him 
and  his  heir*,  for  the  life  of  his  wife  only. 
Cro.  Elis.  131. 

5.  The  alienation  of  a  feme  jointress  is 
good  against  herself,  though  not  against  the 
h«r.    Hob.  166. 

7  Hen.S, 
Cap.  4. 

1.  Ifaoomnxm  recovery  had  been  to  uses 
of  lordships  and  manors  before  the  statute  of 
the  27  Hen.  8^  the  recoverers  had  no  remedy 
to  make  the  tenants  attorn,  (for  a  quid  jurU 
damat  would  not  lie  upon  a  recovery  before 
Ibe  statute  of  27  Hen.  8.)  Dixon  ▼.  Bar- 
ruofi,  Vaugh.  48; 

2.  By  equity  hereof,  damages  shall  be  re- 
covered upon  a  nonsuit  ^n  second  deliverance. 
Partridge  v.  Strange^  Plow.  82. 

21*  Hen,  8. 
[  »1336  ]  The  parliament  21  Hen.  R.  was 
held  at  London,  but  is  pleaded  in 
many  precedents  to  be  held  at  Westminster, 
November  3rd.  Birt  v.  BotkweU^  1  Ld. 
Raym.  210.  343. 

Cap.  5. 
1.  The  ordinary  is  not  bound  to  pursue  the 
■Utute.    liters  v.  Ooddard^  Hob. 350. 

52.  It  is  in  the  power  of  the  ordinary  to 
grant  administration  to  the  wife  or  next  of 
kin.  SantVi  caae,  T.  Ram.  93.  11  Mod. 
126.  n. 

3.  Or  to  both.  Brunker  v.  Cooik,  11  Mod. 
126.n. 

4  Administration  committed  may  be  re- 
voked notwithstanding  that  statute.  Anon, 
Cro.  Eliz.  163. 

5.  If  an  executor  be  made  from  a  day  to 
come,  the  administration  in  the  mean  time 
must  be  granted  according  to  this  statute. 
Biero  v.  Goddard^  Hob.  250. 

Cap.  11. 

Before  this  act,  if  goods  stolen  were  sold 
in  market  overt  bv  the  felon,  yet  there  was 
BO  restitution,  altnough  he  was  convicted ; 
bat  since  that  it  has  been  held  otherwise. 
DavHUr  v.  Herring,  11  Mod.  3l9. 

Cap.  13. 

1.  Two  parsons  of  a  church,'  each  having 
the  entire  cure,  and  both  of  8/.  per  annum 
value,  one  dies,  and  the  other  is  preeented ; 
this  is  a  plurality  within  that  act  ilnon. 
Cio.  Eliz.  351.  353. 

2.  It  extends  to  a  plurality  where  the  par- 


SOD  is  only  institatad  into  one  and  indoctsd 
to  another.  CoU  v.  Biohop  tf  CoteitUf, 
Hob.  157,15a 

3.  It  extends  to  an  union  of  twobeneSoes, 
whereof  one  was  worth  above  lOi^  if  the 
union  were  since  and  not  before  the  statnte. 
Id.  ibid. 

4.  And  also  to  the  caae  of  a  townmenda 
temporary,  by  fiurce  of  the  word  **tolera. 
tions."    Id.  ibid. 

5.  The  queen  may  retain  a  ehapliin  to 
have  a  plurality  by  parol  within  this  act 
WheUtone  v.  Higford,  Cra  Eliz.  424. 

6.  If  a  bishop  take  two  benefices,  he  is  a 
parson  within  the  act.  CoU  v.  BiMkop  ^ 
Cotentry,  Hob.  157.  401. 

7.  A  countess  retains  two  chaplains,  sad 
after  that  a  third,  who  obtains  a  dispensation 
before  the  first  two  were  advanced;  the  dis- 
pensation- is  not  sufficient  Reg,  v.  Diirjf, 
Cro.  Eliz.  723.  839. 

8.  Bishoprics  are,  not  within  the  words 
**  benefices,"  but  they  avoid  former  livings  by 
the  common  law.  Ceil  v.  Biekop  of  Cooeit' 
hy.  Hob.  156. 

9.  Eight  pounds  per  annum  shall  be  ac- 
cording to  the  true  value  within  that  act. 
Cro.  Eliz.  853. 

10.  What  is  a  dignity  within  that  act  to 
warrant  a  non-residence,  see  Brougjhion  v. 
Gourly,  Cro.  Eliz.  663. 

11.  Informations  hereon  are  not  to  be 
brought  before  judges  of  assize,  the  act 
extending  only  to  the  eourta  of  Westminster- 
hall.  Andr.27.91. 

12.  This  statute  is  a  general  sUtnto,  of 
which  the  jud^s  must  take  notice  without 
pleading.  HoUand^e  case,  4  Co.  75  a.  Ar- 
mtger  v.  HoUand^  Cro.  Eliz.  601. 

Cap.  15. 
By  this  act,  a  termor  was  enabled  to  fidsi- 
fy  such  recovery  as  any  tanant  of  the  free- 
hold might  do  by  the  course  of  common  law, 
when  he  was  neither  privy  nor  party  to  the 
same,  and  that,  notwithstanding  any  such 
recovery,  he  should  hold  and  enjoy  his  term 
according  to  his  lease  against  the  reooveror, 
his  heirs,  and  assigns.    9  Mod.  103. 

Cap.  19. 
In  an  avowry  for  an  estray,  if  the  defend- 
ant has  a  return,  he  shall  have  oosta  and 
damages,  as  well  as  for  an  amercement  in  a 
leet  and  for  a  heriot,  although  not  mentioned 
in  this  act.  Hatelip  v.  CAdpZen,  Cro.  Eliz. 
257.  329. 

23  Hen,  8. 
Cap.  6. 
A   recognisance  may  be  taken  by  any 
judge  in  any  part  of  England.    Hob.  195. 

Cap.  9. 

1.  The  metropolitan,  aAer  the  death  of  a 
bishop  within  the  province,  most  hold  his 
court  for  the  diocese  within  llae  dJocese. 
Hob.  17& 

2.  The  archbishop  of  Csnterboir  is  re- 
strained by  the  actl^  Hen.  ac  9^ fiom  ci 
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ting  ftiij  one  out  of  his  own  diocese  or  hie 

pecliar  jurisdiction,  although  he  holds  his 

court  of  arches  within*  Ix>ndon. 

{  *13aT]  Porter  v.  Roehetter,  13.  Co.  4.   See 

also  Hob.  17. 185,  186. 

3.  It  is  never  too  late  to  move  fur  a  prohi- 
Intion  after  sentence  in  any  case  but  one, 
and  that  is  to  the  ecclesiastical  court,  on  this 
statute,  where  the  suit  is  out  of  the  diocese, 
wfaon.  11  Mod.  5. 

Cap.  15. 

1.  Tliis  act  extends  not  to  actions  given 
bj  statntes.    3  Leon.  92. 

9.  If  aAer  appearance  the  plaintiff  is  non- 
salted,  he  shall  pay  costs.  Cfrntgh  v.  Simp- 
Mn,  11  Mod.  277. 

3.  The  defendant  shall  have  costs  apon  that 
act,  upon  a  special  verdict,  as  well  as  upon 
a  general  one.    Cra  Eliz.  465. 

4.  An  executor  defendant  shall  have  oosts, 
bat  if  plaintiff  shall  pay  none  by  this  statute. 
FeiherMton  v.  AUybon,  Cro.  Eliz.  503. 

5.  If  the  plaintiff  bring  an  action  for  words 
not  actionable,  and  be  nonsuited,  yet  the  de- 
fendant shall  recover  costs.    Hob.  219. 

6.  Debt  lies  in  the  King's  Bench  for  16f. 
oosts  recovered  in  an  inferior  court  upon  a 
nonsait  by  this  statute.  HarwoodY.  7\irfrome, 
Cra£lix.96. 

24J%n.8. 
In  causes  ecclesiastical,  appeals  must  be 
brought  within  fifteen  days  after  sentence. 
SnU  T.  Kirby,  10  Mod.  386. 

25  Hen.  8. 
Cap.  19. 

By  this  statute  the  queen  may  grant  a 
emnmendttm  without  the  archbishop.  Cro. 
Eiiz.601. 

Cap.  21. 

1.  This  statute  restrains  not  the  king*s 
power  at  common  law,  notwithstanding  Uie 
negative  words  *'not  otherwise.*'  CoU  v. 
Bishop  of  Coventry,  Hob.  146. 

2.  A  rector  of  a  church  dispensed  with 
•eoording  to  this  statute  before  he  is  conso- 
erated  bishop,  remains  rector  as  befere,  after 
eonsecration.    Vaugh.  24. 

3.  It  was  meant  to  ease  the  sovereign  of 
labour,  not  to  deprive  him  of  power.  VoU  v. 
Bishop  of  Coventry,  Hob.  146. 

4.  The  archbishop  is  restrained  only  as  to 
those  acts  which  the  pope  did  do  quagijure, 
&  C.  Hob.  147. 156. 

26  Hen.  a 
Cap.  13. 

1.  This  statute  gives  entailed  lands  to  the 
cfown  in  case  of  treason,  which  were  before 
preserved  to  the  children.  Thornhy  v.  Fleet- 
wood, 10  Mod.  121.  SavOU  v.  SavUle,  11  Mod. 
330. 

2.  Therefore  a  tenant  in  tail  may  be  at- 
tainted of  treason  without  corruption  of  blood. 
TfumiJty  ▼.  Fleetwood,  10  Mod.  367. 

3.  For  a  corruption  of  blood  would  produce 
a  oessor  of  the  estate  tail ;  and  by  a  cesser  of 
the  tail,  the  estate  woold  be  taken  from  the 


crown,  and  go  to  the  remainder-man,  contra- 
ry to  the  meaning  of  the  act,  which  gives  the 
land  to  the  king.  Ibid. 

4.  This  act  and  the  5  &.  6  Edw.  6.  c.  11. 
extend  to  ail  treasons  whatever.  3  Dy.  287. 
pi.  49. 

Cop.  24.  (Of  resumptionB). 

1.  This  statute  look  from  the  bishop  of 
Durham  the  power  of  making  justices,  and 
gave  it  to  the  king.  Morion  v.  Oitfe,  Hob. 
139. 

2.  It  has  not  altered  the  form  of  the  mitti' 
muB  at  the  common  law,  but  that  is  still  con- 
tinued as  the  bishop  as  it  was ;  yet  amt/Ztmus 
may  be  directed  to  the  justices  immediately  ; 
they  are  now  called  the  king's  justices,  and 
not  the  bishop's.     Hob.  139. 

3.  It  includes  the  successor,  although  not 
named.  I40rd  Darcie^e  case,  Cro.  EUiz.  513. 

28  Hen.  8. 
Cap.  13. 
The  commission  for  trial  of  piracy  is  good, 
though  the  chancellor  do  not  nommate  the 
oummissioners.    Hob.  114. 146. 

Cap.  16. 
The  28  Heo.  8.  c.  16.,  makes  invalid  all 
licenses,  dispensations,  bulls,  and  other  in- 
struments purchased  from  Rome.    Vaugh. 
217. 

31  Hen.  8. 

Cap.  1.  {OfpartUion). 

L  Ancient  demesne  is  a  good  plea.    T. 

Raym.  249. 

2.  Age  is  not  grantable  in  it  Hob.  179. 

Cap.*  13. 

1.  The  statute  extends  to  the  [AfSSS] 
heirs  of  H.  8.  as  well  as  to  himself. 

3  Dy.  280.  pL  12. 

2.  The  act  exempted  from  tithes  aU  monas- 
teries, colleges,  dec.,  which  should  come  to 
king  by  dissolution,  or  any  other  means. 
HoSwood  T.  Barefoot,  11  Mod.  238. 

a.  All  appropriations  howsoever  defective, 
(as  those  made  to  nunneries,)  are  given  to 
the  crown;  for  the  statute  meant  as  well 
those  in  reputation,  as  in  truth.  Hob.  148. 

4.  Lands  discharged  qtiamdiu  in  manilnta 
propriio  are  given  in  tail,  the  donee  shall  pay 
Uthes.    Hob.  248. 

5.  If  the  donee  suflbr  a  recovery,  yet  he  shall 
pay  tithes.    Ibid. 

6.  If  the  land  revert  to  the  king,  he  shall 
be  discharged.    Ibid. 

7.  It  did  not  give  the  king  writs  of  right. 
Hob.  242. 

8.  The  word  **  late"  in  the  discharging 
clause  of  the  31  H.  8.,  construed  according  to 
the  body  of  the  act,  extends  to  such  religious 
houses  as  came  to  the  crown  by  that  act« 
whether  before  or  after  it;  but  the  clause 
extends  only  to  such  religious  houses  as  were 
vested  in  the  crown  by  the  31  H.  8.  Areh' 
hiihop  of  Canterbury* 9  case,  2  Co.  46  a. 

9.  The  act  gave  to  the  king  the  presenta. 
tton  or  action  for  it,  where  the  successor 
might  haYe  had  a  fuore  tmpedil,  thoogb  be« 
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for*  W.  52.  the  raooeaMyr  eonld  onl  v  have  had 
a  writ  of  right  of  adYowaoo.    Hob.  243. 

10.  It  gives  appropriations  to  the  king* 
and  con ti noes  them  in  him  as  appropriations. 
Hob.  307.  308. 

11.  The  statute  of  31  H.  8.  extends  to 
grants  made  by  the  king  of  other  lands,  as 
well  as  monastery  lands ;  but  1  £.  6.  confines 
no  grants  made  by  the  king  but  only  of 
channtry  lands.  Needier  ▼.  Bi$hop  of  Win- 
chester^ Hob.  227,  228, 

12.  It  also  confirms  grants  made  by  the 
king,  though  the  considerations  past  be  un- 
true, and  the  suggestions  false ;  seciM,  of  a 
ntm  obtiafUe^  or  any  other  statute.  Hob* 
128.232. 

13.  The  statute  of  31  H.  a  supplies  the 
defects  of  all  prerogatiTe  forma  in  the  king's 
grant.    Hob.  230. 

14  If  the  grant  be  upon  a  consideration 
future  which  is  not  performed,  the  statute 
will  not  help  it    Hob.  231. 

15.  Not  naming  of  honours  ia  not  reme- 
died by  the  atatute.     Hob.  231. 

16.  So,  if  the  kingfrant  lands  tnpet^pe/ttiim, 
the  atatute  doea  net  help  it.     lb. 

a2H«n.a 

Cap.  1. 

1.  Thia  atatute  (of  wills)  gave  a  man  power 
to  convey  away  his  lands  at  his  will  and 
pleasure.  /<2/e  v.  Coojk,  U  Mod.  58.  Anon. 
lb.  91,  92.    Arthur  v.  Bokenham,  lb.  149. 

2.  Lands  in  ancient  citiea  deviaable  by 
custom  are  not  bound  by  atatute  38  H.  8. 
of  deviaea.    Eve  v.  TVo^y,  1  And.  147. 

3.  A  baatard  ia  not  a  child  within  the 
meaning  of  32  H.  8.  c.  1.  s.  4.  ^non.  3  Dy. 
297.  pi.  23. ;  313.  pL  9a ;  345.  pi.  4 

Cap.  2. 

1.  Thia  aet  (of  limitatioda)  doea  not  bind 
the  king.    Pkm.244. 

2.  It  extenda  only  to  auch  oaaea  where  the 
avowant  waa  compelled  to  acknowledge  a 
aeiam  by  ibroe  of  aome  andent  atatute  of 
limitationa,  and  conaeqnently  it  doea  not  ren- 
der an  allegation  of  aeiain  within  the  limited 
time  neceaaarj^  in  those  caaea  whore  aeiain 
waa  not  required  to  be  alleged  beibre  the 
atatute,  aa  in  a  caae  of  a  reaervation  or  grant 
of  a  rent,  where  tho  title  ia  founded  on  the 
deed.    Fatter^i  caae,  8  Ca  64  b. 

a  In  an  avowry,  aeiain  in  law  ia  aufficient 
by  the  intent  and  ezpreaa  worda  of  the  act ; 
the  three  i&rat  branchea  relative  to  write  of 
rif  ht,  oyer,  asaiae,  itc  extending  to  actual 
•eiain,  and  tho  fourth,  aa  to  avowriea,  to  aei- 
ain in  law,  aa  woU  aa  actual  aeiain,  BemTs 
oaae,4Co.8a. 

4  Tho  atatute  doea  not  extend  to  caanal 
aenricea,  which  by  poaaibility  may  not  foil 
within  aizty  yeara,  aa  the  aervioea  of  homage 
and  ibalty,  covering  the  hall,  dus.  nor  to  a 
formedoii  in  deaoonder,  or  writa  of  eachoat, 
eaaaawt  or  raiaeyi.    Id.  ibid. 


Cap.  7. 
Thia  ia  a  public  act,  and  in  aaaixe  for  tithea 
need  not  be  recited.    1  Dy.  85.  pL  87. 

Cap.*  19.  [  »1329  1 

1.  A  plea  that  a  meaauage  waa 
demiaed  lo  an  alien  artificer,  without  avpr- 
riog  that  it  waa  a  dwelling-houae,  orahop,  ia 
baa.    Semh,  1  Saund.  7,  8. 

2.  A  place  need  not  be  alleged  where  the 
party  waa  an  alien  and  an  artificer.  1  Saund. 

a 

Cap.  24 
Landa  parcel  of  the  poaaessions  of  the  pri. 
ory  of  Saint  John  of  Jerusalem,  that  came  to 
the  crown  by  this  statute,  are  discharged  of 
tithea.    Fouet  v.  Franklin^  T.  Raym.  225. 

Cap.  28. 

1.  Thia  act  onablea  particular  peraona  to 
make  leasee  for  three  livea,  or  twenty  .one 
years.    Hopuntod  v.  Barefoot^  1 1  Mod.  240. 

2.  It  ia  to  be  underatood  of  landa  only 
uaually  demiaed,  and  the  ancient  rent  reaerv* 
ed.  Bishop  ff  Hereford  v,  iSeoiry,  Cro.  Eli& 
874,  875. 

3.  It  will  not  warrant  a  new  leaeo  made 
upon  a  conditional  aorrender.  Swmin  t. 
Bolman,  Hob.  204 

4  If  tenant  in  tail,  the  reveraion  in  the 
crown,  make  a  leaae  not  warrantable,  and  the 
issue  annex  the  rent,  and  is  attainted  of 
treason,  this  lease  binds  not  the  king ;  leeua, 
if  the  reveraion  had  been  in  a  common  per^ 
son.  Sir  W.  Ehns  v.  Archbishop  ef  York, 
Hob.  324 

5.  If  the  wife  die  without  heir  alter  the 
discontinuance  of  her  husband,  the  entry 
upon  the  discontinuance  given  by  thia  atatute 
ahall  not  eacheat  to  the  lord.  Hob.  24a  261. 

a  Strangera  who  have  a  freehold  or  inhe- 
ritance in  remainder  or  reveraioo,  are  relievod 
by  entry,  aa  well  aa  the  wile  and  hor  bmn. 
Hob.  S61. 

Cap.  30. 

The  atatute  aide  diacontinuanoo  in  plead. 
inga,  aa  well  in  inferior  aa  auperior  courts. 
Walwyn  ▼.  Smith,  4  Mod.  87. 

Cap.  34 

1.  It  extenda  not  to  covenants  upon  ee- 
tatea  in  fee,  or  in  tail,  but  only  for  life  or 
yeara.  Bingham  v.  Smmthwui^  Cro.  Elis. 
457. 

2.  Leaaee  for  veara  covenants  to  repair  the 
house  during  tne  term,  and  after  assigna 
over  hia  eatate;  covenant  liea  a^ainet  the 
aaaignee,  although  not  named,  within  thia 
atatute;  otherwiae  if  it  were  to  bnild  a  new 
houae.    Id.  ibid. 

Cap.  37. 
1.  Thia  atatute  givee  a  remedy  for  tbo  fo- 
oovery  of  auch  debta  bv  executors,  as  were 
due  to  the  testator,  and  for  which  there  was 
no  remedy  before,  wu  where  the  tenants  re- 
tained in  their  hands  arrearagan  of  rents 
whereby  the  exoeotois  could  not  pay  tho 


STATUTE, 


idao 


tMUtor'B  debts.    Dixon  v.  JGbmMn,  Vaagb. 

S.  It  extends  to  demeene  lands  of  a  manor 
granted  bj  copy.  2  Leon.  153.  3  lb.  59.  363. 

3.  A,  leieed  of  land  in  fee,  irranU  a  rent- 
ehaiife  for  life,  and  aAer  infeoffs  B,  wbo  made 
a  lease  to  C  for  twenty*one  jears,  which  ex* 
piring,  B  leased  for  three  jears  to  another, 
apon  whom  the  distress  was  taken;  the 
question  was,  if  for  the  rent  incurred  during 
the  term  he  may  distrain  after  the  expiration 
Bpon  him  in  the  reversion  ;  the  judges  were 
diTided.    Cro.  Elix.  332, 333. 547. 

Cap.  3a 

1.  This  act  prohibits  the  impeaching  of 
marriages  only,  which  are  absolutely  within 
the  Levitical  degrees,  leaving  all  others  to 
spiritaal  juriidietion,  as  before  that  act 
Vaugh.  3S0. 

2.  A  marriage  with  the  grandfather's 
brother's  wife  by  the  mother*B  side  is  a  law- 
All  marriage  by  this  act    Vaagh.  206,  207. 

3.  The  raarrisffe  of  the  husband  with  the 
wife's  sister,  or  the  wife's  sister's  daughter, 
is  prohibited.  Vaugh.  333,  333.  Contra^ 
MumU  case,  Cro.  Elis.  228. 

33  Htfi*  8. 
Cap.  6. 
Adairge  is  within  this  statute,  which  pro- 
hibits the  shooting  or  carrying,  dec.,  of  any 
hand-gun.    Oardner  v.  Saint  John^  5  Co.  71 
b.    Cro.  £1. 823. 

Cap.  9. 
1.  This  statute  inflicts  a  penalty  of  40f . 
per  day,  for  keeping  a  gaming-house.    Rex 
T.  Dixon,  10  Mod.  336. 

S.  The  penalty  may  be  recovered  by  indict- 
ment, though  not  one  of  the  ways  of  pro- 
ceeding directed  by  the  statute.    Id.  ibid. 

Cap.  16. 

This  act,  respecting  the'  buy- 
[  ^1330  ]  ingofworsted*  yam  in  N,  not  be- 
ing a  weaver,  is  made  perpetual 
hf  I  Edw.a  c.  6. ;  an  information  thereupon 
oonirajormam  ftatictt,  held  good,  because  the 
Uet  act  made  no  new  addition  or  alteration; 
otlierwise,  if  one  act  depends  upon  the  other ; 
bot  it  was  quashed,  because' not  shown  to  be 
•pan  upon  the  rock.  Dingley  ▼.  JUbor,  Cro. 
£1x3. 7d0. 

Cap.  20. 

1.  Tenant  in  tail  is  attainted  and  dies ;  the 
laxad  Teats  in  the  king,  and  does  not  descend 
to  the  heur  till  office  found.  Hob.  345, 346, 
34-7. 

S.  The  father  is  attamted,  the  grandfather 
dies  seised  in  tail,  the  son  shall  innerit.  Hob. 


9.  This  statute  extends  to  all  manner  of 
treasons.    Dau/He^i  case,  3  Co.  9  b. 

4.  It  is  the  first  statute  that  ever  gave 
leave  to  try  a  man  in  his  absence.  Reg.  v. 
Sin^unu  10  Mod.  341. 

5.  It  is  repealed  by  implication  by  statute 
1  J^  t  P.  &  M.  c  la  which  leaves  all  trials 


to  the  course  of  the  common  law.    Reg,  v. 
Cof/iors/ioa  qf  Buekingham,  10  Mod.  341. 

Cap.  23. 

This  atatute,  with  respect  to  the  trial  of 
treasons  in  a  foreign  country,  is  repealed.  2 
Dy.  131.  pi.  75. 

Cap.  39. 

By  the  worda  of  the  act,  **  the  aaid  courts, 
&c.,  shall  have  full  power  and  authority  to 
accept,  dec.  and  wholly  and  clearly  to  acquit 
and  discharge  all  and  every  person,  %^.," 
the  Exchequer  Chamber  may  well  upon  an 
English  bill,  (although  the  suit  was  by  pro- 
cess at  the  common  Taw,  in  the  court  of  Ex« 
chequer  before  the  barons,)  make  a  decree 
in  the  case,  for  to  this  purpose  they  are  but 
one  court ;  the  33  Hen.  8.  c.  39.  a.  79.  extends 
to  all  the  king's  debts,  and  proceas  thereupon, 
as  well  at  the  common  law  as  upon  that  act ; 
althoufrh  an  obligation  be  made  for  perform- 
ance of  covenants ;  yet,  after  it  was  broken, 
it  was  a  debt  doe  to  tbe  king  by  obligation 
within  the  act  Sir  VunnaB  CeeiTe  case,  7 
Co.  18  b. 

34  Hen.  a 
Cap.  6. 

1.  This  act  gave  power  to  dispose  of  estates 
by  will.    ^Arthur  v.  Bokenham,  11  Mod.  149. 

2.  No  other  estate  of  inheritance  is  devisa- 
|>le  within  the  act  but  an  estate  of  inherit- 
ance. 1  Saund.  261.  See  aUo  Oawen  v. 
JSotner,  Cro.  El.  805. 

3.  It  enables  not  a  dsvise  to  corporations 
in  mortmain.    Hob.  136. 

4.  A  devisee  of  a  rent  out  of  all  lands  in 
chief,  is  good  for  two  parts.    Hob.  80. 

'      Cap.  30. 
An  estate  tail  cannot  be  barred  where  the 
reversion  is  in  the  crown.    T.  Raym.  358. 
WioemetnU  ease,  3  Co.  15  a. 

Cap.  31. 
This  statute  must  be  specially  pleaded.    9 
Dy.  139.  pL  65. 

35  Hen.  a 
Cap.  2. 

This  statute,  as  to  treasons  committed  be- 
yond sea,  is  not  repealed  by  1  dt  3  P.  &  M.c. 
10.  B.  7.    3  I>y.  131.  pL  75.  s  39a  pi.  39. 

Cap.  16. 
It  reaches  not  to  cities  and  corporations. 
T.  Raym.  486. 

37  Hen.  a 
Cap.  4. 
It  extends  to  none  but  superstitious  hos- 
pitals.   Hob.  122, 123. 

Cap.  7. 
A  bachelor  of  law  may  be  a  commisMiy 
to  grant  administration  by  that  act.    Prmii 
V.  S^oeke,  Cro.  Elix.  314, 315. 

Cap.  13. 
A  house  in  London,  part  of  the  possesaions 
of  a  priory  that  was  discbarged.  Vet  by  this 
act  shall  pay  Uthes.    Oreen  v.  Ptjper,  Cro. 
£Ux.37a 

Cap.  15. 
This  statute  extends  only  to  an  anion  of 
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churches  that  are  under  the  annual  valne  of 
8L;  otherwise  the  union  is  at  the  common 
law.    Ataiyn  v.  Tlpjfne^  Cro.  Eliz.  500,  501. 

Cap.  16. 
Lands  lying  out  of  the  county  palatine  of 
Lancaster  will  pass  under  the  duchy  seal 
T.  Raym.  90. 

[  *1331  I  Cap.*  17. 

This  statute,  which  enacts 
<*  that  it  shall  not  be  lawful  to  any  persons 
which  have  or  shall  have  any  wood  therein, 
or  any  right  to  have  any  common,  Ac,  to 
fell  or  cut  down  the  same  woods  (except  it 
be  to  his  own  use  and  occupation,)  until 
such  time  as  the  fourth  part  of  the  said 
grounds  or  soil,  &«.,  be  divided  and  fenced 
and  enclosed,**  restrains  the  owner  of  the 
wood  fVom  felting  his  own  wood,  on  a 
penalty,  but  does  not  exclude  the  commoner 
of  his  common  ;  the  words  in  the  act  **  ex- 
cept it  be  to  his  own  proper  use  or  occupa- 
tion," exempt  the  owner  from  the  penalty, 
and  are  to  be  intended  of  his  necessary  use, 
as  to  repair  hift  house,  or  to  burn  in  his 
bouse,  &c.    BarringlmC$  case,  8  Co.  136  b. 

3o  Jnctim  8* 
Cap.  3. 

Error  lies  in  the  Kiug's  Bench  for  an 
erroneous  judgment  given  in  Denbigh  ip  an 
ejectment.  QriffUh  v.  Appnce^  Cro.  Elis. 
104. 

1  £</i0.  6. 
Cap.  8. 

This  act  cures  only  grants  made  by,  and 
not  to,  the  king.    Hob.  233. 

Cap.  14 

1.  It  extends  to  superstitious  hospitals, 
though  the  word  hospital  be  not  in  it  Hob. 
122, 123. 

3.  But  not  to  colleges  in  the  university, 
nor  to  chapels  of  ease,  erected  as  members 
of  the  parochial  church.    Hob.  123. 

3.  The  statute  is  more  favourable  to 
churches  than  to  colleges.    Ibid. 

4.  The  queen  shall  have  no  more  by  that 
statute  but  what  is  appointed  for  mainten- 
ance of  the  obit  Hart  v.  Brtteer^  Cro.  Eliz. 
449. 

5.  It  extends  not  to  a  gifY  to  prav  for  souls 
so  long  as  the  laws  of  the  realm  should  per- 
mit.   Hob.  123. 

6.  Nor  to  any  superstition,  unless  it  be 
direct  and  plain.     Hob.  124. 

7.  Lessee  fur  eighty  years  takes  a  second 
lease  for  ninety  years,  to  begin  after  the  first, 
and  devises  all  his  leases  to  J  S,  paying 
yearly  51,  to  an  abbot,  Ace,  and  6<.  to  a  priest 
to  sing,  ftc,  and  that  his  son  should  have 
the  letting  of  the  lands;  all  continued  until 
1  Edw.  6^  the  first  lease  ended  34  Eliz.;  the 
second  lease  is  not  within  1  Edw.  6.;  be- 
cause not  then  begun,  and  nothing  is  given 
to  the  king  but  the  two  52.  SHmont  v.  Wen" 
tsdk,  Cro.  EUz.  799. 


2  &  3  Edv.  6. 
Csp.  13. 

1.  Debt  lies  at  the  common  law  for  the 
treble  value  within  this  act  BtadU  v.  Sher- 
man, Cro.  Eliz.  60a 

2.  No  n^medy  ibr  the  treble  value  of  tithes 
in  equity,  but  only  at  law.    3  Leon.  204. 

3.  If  land  be  overflowed  with  water,  and 
after  gained  by  industry,  tithes  shall  be  paid 
thereof;  and  so  if  full  of  thorns  and  boshes, 
and  grubbed  up  and  made  meadow  or 
arable ;  but  otherwise  if  merely  barren,  and 
improved  by  foldage  or  other  induetrioos 
means.  SkeringUm  v.  Hevoo^,  Cro.  Eliz. 
475. 

4.  Not  guilty,  a  good  issue  therein  upon 
debt ;  but  it  lies  only  for  the  party  grieved, 
and  not  for  the  king.  Joknt  v.  Carmc,  Cro. 
Eliz.  621.  766.  S.  P. 

5.  So  nihil  is  a  good  issne.    Hob.  218. 

6.  In  debt  on  the  statute,  it  was  held  by 
the  court,  that  a  verbal  agreement  to  pay 
money  to  the  parson  in  discharge  of  tithes, 
though  it  is  not  such  an  agreement  which 
may  pass  the  right,  yet  it  is  a  good  agree- 
ment within  this  statute  to  bar  the  plamtiff 
of  his  action.    T.  Raym.  14. 

Cap.  14. 

1.  An  indictment  lies  not  on  this  act  be- 
fore  justices  of  peace.    Hob.  405. 

2.  The  indictment  ought  to  show  that  the 
offence  is  within  the  statute.    Holt,  405. 

5  &  6  £^is.  6. 

{Striking  in  a  chureh  or  ehMrd^fari) 

Cap.  4 

1.  Striking  in  Saint  Paul's  churchyard  is 
within  that  act    Cro.  Eliz.  214 

2.  Drawing  a  dagger  in  the  church  of  B 
against  J  S,  but  not  with  intent  to  strike 
him,  is  not  within  the  act,  nor  finable  at 
common  law.    Cro.  Eliz.  531. 

3.  The  offender  is  ipto  faeto  excommuni- 
cated.   Reg.  V.  Whitehotue,  10  Mod.  65. 

Cap.  14 
Apples*  are  not    within  the  [  *1398  \ 
Stat  5  Ed.  c.  14  of  ingrossers ;  so 
also  it  seems  a  man  canpot  be  a  forestaller 
of  such  fruits,  within  the  meaning  of  the  sta- 
tute, 5  Ed.  6.    Baron  v.  Bbyi,  13  Co.  18. 

Cap.  16. 

1.  This  act  does  not  extend  to  the  sale  of 
the  office  of  secretary  to  the  governor  of 
Barbadoes.  Daws  v.  Vtndar,  2  Mod.  45b 
See  also  Blankard  v.  CMdy,  4  Mod.  223. 

2.  The  office  of  a  chancellor,  or  register, 
&c,  in  the  ecclesiastical  court  is  within  the 
act  Trepor*i  case,  12  Co.  78.  Cra  Jac 
269.  S.  C 

3.  He  that  buys  an  office  is  for  ever  in- 
capable of  that  office  for  which  he  contract- 
ed.   Hob.  75. 

4  The  office  of  customer  of  London  is 
within  that  act;  and  a  bond  to  perform 
covenants,  althouffh  some  be  good,  j^  if 
others  are  unlawful,  is  abeolately  tom  by 
the  aet.    Cro.  Elix.  589. 
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7  Edv.  6. 
Cap.  1. 

1.  This  itatiite  waa  made  in  eonfirmation 
of  a  branch  of  the  act  of  33  Hon.  8.  of  erec- 
tion of  the  court  of  lurTeyora.    Plow.  303. 

S.  In  the  count  hereupon  the  plaintiiT 
ought  to  recite  the  branch  of  the  act  of  33 
Hen.  8.  apon  which  thta  statute  if  grounded. 
Plow.  206. 

3.  The  place  ahall  be  specified  where  the 
«ztortioQ  was  committed.    Plow.  300. 

Cap  5. 

1.  This  statute  does  not  restrain  the  king, 
bot  he  may  license  any  one  to  sell  wine  as 
he  thinks  fit.    Vaugh.  355. 

S.  It  only  restrained  the  sellers  to  freemen 
of  London,  to  the  corporation  of  vintners, 
man  bred  up  in  that  trade,  and  serving  ap» 
prenticesbipe  to  it    Vaugh.  355. 

8  Edw.  6. 
Cap.  4. 

An  indictment  upon  it  most  be,  that  he 
drew  a  weapon  to  strike.    3.  Leon.  188. 
FhUip  and  Maty. 
Cap.  12. 
Three  distrained  sheep,  and  impounded 
them  in  pounds  in  three  several  hundreds, 
there  shall  be  but  ooe  51.  egainst  them  all, 
«nd  but  ooe  40f.  trebled,  for  it  is  but  one 
offence  in  all.    Partridge  v.  /iaylor^  Cro. 
Tlu,  480.  See  also  Oybinn't  case,  Cro.  Eliz. 
e46. 

1  EU9. 
Cap.  1. 
The  eonstruction  of  stat.  1  Elii.  c.  1.  and 
of  the  letters  patent  of  high  commission  in 
ooelesiastical  causes,  founded  upon  that  act, 
belong  to  the  judges  of  the  common  law. 
FuIUtU  case,  13  Co.  41. 

Cap.  4. 
1.  The  grant  of  a  prochein  avoidance  by 
9L  bishop  is  void  by  that  act  against  the  suc- 
eeasor.    Cro.  Eliz.  207. 

3.  An  archdeacon  having  a  parsonage  ap- 
propriate, lets  parcel  for  fifty  years,  the 
biebop,  patron,  and  the  dean  and  chapter 
confirmed  it;  it  is  not  within  the  statute, 
being  no  parcel  of  the  possession  of  the 
bishopric.  Denny  v.  Eaketutalt  Cro.  Eliz. 
430. 

3.  A  grant  of  an  advowson  by  a  bishop  for 
twenty-one  years,  and  confirmed  by  the 
dMui  and  chapter,  is  void  against  the  queen 
mnd  successor  by  that  act,  but  good  against 
the  grantor  himself.  Pinsr  v.  Wyden.  Cro. 
CUiz.  690,  691. 

4.  This  is  a  disabling  statute,  and  must  be 
eonsimed  strictly^    Orl.  Bridge  138, 

5  Elig. 

Cap.  3. 

An  information  apon  the  stat  5  Eliz.  c.  2. 

for  converting  arable  lands  into  pasture,  is 

not  limited  to  any  time  for  the  queen.   Hutt 

w.  Sir  F.  Beddph^  Say.  6. 

Cap.  4. 
1,  At  common  Uw,  any  man  might  have 


exercised  any  one  or  more  trades  without- 
being  an  apprentice.  Hob.  31 1.  1  Saund. 
313. 

3.  Exercising  a  trade  by  others  is  within 
that  statute.    Salk.  610. 

3.  A  man  may  use  any  trade  privately. 
Hob.  311. 

4.  The  restraints  of  this  act  do 
not  extend*  to  persons  carrying  [  *'1333  ] 
on  trades  in    country  villages. 
TumMt  case,  I  JVf  od.  36. 

5.  An  action  liea  on  5  Eliz.  c  4  against  a 
merchant  trading  to  Turkey,  who  never  was 
apprentice  to  the  cloth  workers,  but  employs 
journeymen  in  his  house  who  had  served  as 
apprentices,  and  pays  them  wages.  lfo6frs, 
q.  t  V.  Youngs  I  Show.  341.  See  lb.  367. 

6.  A  merchant  may  manufacture  any 
commodity  for  his  own  use,  but  not  for  sale. 
S.  C.  1  Show.  367, 26a 

7.  Serving  five  years  out  of  England,  and 
two  in  England,  is  enough  to  satisfy  the 
statute.  Reg.  v.  Morgan,  10  Mod.  70. 

8.  A  wife  that  has  concerned  herself  in 
trade  may  use  it  when  a  widow,  if  she  lived 
with  her  husband  seven  years.  Hobbe,  q.  t. 
V.  Young,  1  Show.  342. 266.  10  Mod.  7a 

9.  Living  seven  years  with  one  using  a 
trade,  though  not  qualified  to  do  so,  is  suffi- 
cient 10  Mod.  71. 

10.  Dying  is  part  of  the  felt-maker*s  trade. 
Hobbi  q.  t  V.  Young,  I  Show.  26& 

1 1.  A  comb-maker  cannot  use  the  trade 
of  a  homer.    Id.  ibid. 

12.  One  exercised  a  trade  so  as.  to  fulfil 
the  intent  of  a  statute,  yet  not  doing  it  ac- 
cording to  the  words  or  letter,  this  was  ad- 
judged an  using  of  the  trade  contrary  to  the 
statute.    Reg.  v.  Brigge,  Skin.  438. 

13.  A  merchant  that  works  his  own  cloth 
is  within  the  statute,  and  his  employing 
journeymen  is  the  same  thing.    Hobbo  q.  t 
"v.  Young,  1  Show.  268. 

14  The  words  of  the  statute  are  not  con- 
fined to  personal  handicrafts,  the  words  are 
^  setting  up,"  and  that  be  by  others,  with- 
out working  in  it  one*s  self.  Id.  ibid.  11 
Mod.  130.  n.  1  Show.  368. 

15.  A  serge-maker  may  be  indicted  on  this 
act  for  using  the  trade  of  a  dyer,  in  dying 
his  own  serges,  if  he  has  not  served  as  an 
apprentice  to  the  trade.  Rex  ▼.  Proi^,  11 
Mod.  189. 

16.  As  to  the  businesses  of  milliner  and 
barber-surgeon,  see  Rex  v.  Starulieh,  11  Mod. 
110.  ilnon.  11  Mod.  64. 

17.  Many  trades  are  within  the  act,  though 
not  mentioned  in  it.  Salk.  611. 

18.  Trades  mentioned  in  the  act  need  not 
be  averred  to  be  used  at  that  time ;  others 
must  Rex  v.  Slaughter,  Salk.  611.  n. 

19.  Where  a  trade  is  averred  to  be  so  at 
the  time  of  making  the  act,  the  court  will 
intend  it  within  the  act  Rex  Vt  Harper, 
Salk.  611. 

30.  An  information  for  using  the  trade  of 
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a  baker,  wHhoQt  Myiog  a  common  baker, 
hold  good.  Daoimm  ▼.  Burber^  Hob.  183. 

21.  The  charters  of  the  city  of  London 
were  held  to  be  no  diapeneation  of  the  sta- 
tute, although  confirmed  by  act  of  parlia- 
ment Rex  ▼.  SUierby,  1  Saund.  311. 

23.  The  main  penally  of  the  law  is  not 
given  to  cities  or  corporations  by  the  word 
«•  forfbitares.*'  Dmiitom  v.  Barber,  Hob.  183. 

Cap.  9. 

1.  The  6  Eli*,  (of  perjury)  lies  only  for 
tbe  party  grieved.  2  Leon.  12.  3  Leon.  68. 

2.  If  the  peijmy  be  in  a  matter  not  eon- 
eeming  the  cause  in  onestion,  it  is  not  pu- 
nishable. Jimn.  Cro.  EUx.  428. 

3.  A  bill  of  debt  lies  for  the  party  griered 
upon  that  slatiite  by  the  not  of  18  £liz.  c 
5m  end  he  ie  not  foroed  to  sue  by  informa- 
tion or  original.  Cro.  Elis.  431 

4  An  action  lies,  though  the  defendant  do 
not  depoee  direotly'to  the  issue,  but  to  in- 
oretse  damages.  9  Leon.  198. 

6.  If  process  be  served  upon  a  feme  co- 
vert as  a  witnev,  and  ohar^  tendered,  if 
she  appear  not,  an  action  lies  against  her 
husband  and  her,  for  she  is  within  the  stn- 
tate,  end  the  tender  must  be  made  to  her. 
HnnMurp  ▼.  ibmy,  Cro.  Elii.  130, 13L 

6.  No  action  lies  for  a  false  presentment 
in  a  leet.  3  Leon.  201.  iSjpenssr  ▼.  i5Aof;y,Cro. 

EUz.  709. 

7.  An  informer  must  sue  by  information 
or  original.  Cro.  Ells.  434. 

8.  In  an  indictment  upon  that  statute,  it 
must  be  directly  alleged  that  he  was  sworn. 
Cro.  Elii.  105. 

9.  It  ought  to  show  in  what  matter  he 
swore  ftlsely,  and  in  what  action,  and  it 
must  be  in  the  same  county  where  the  oath 
was.  StednuaCe  case,  Cro.  Elis.  137. 

Cap.  14. 

An  indictment  thereupon  cannot  be  tt  the 

sessions  of  the  peace,  but  it  must* 

[  *1334  ]  be  before  the  justices  of  oyer  and 

terminer,  and  justices  of  assize. 

SmUh*9  case,  Cro.  EJiz.  87. 

Cap.  33. 

This  statute  is  to  be  intended  not  only  of 

excommunication  for  criminal  causes,  but 

for  legacies,  probates  of  wills,  tithes,  or 

other  cause  there.  CkureU  v,  Fulwood,  Cto. 

£liz,144. 

7£Ks. 
This  statute  of  hearing  masses,  extends 
to  a  fome  covert  Hob.  97. 

SEH%. 
Cap.  2. 
An  administrator  plaintiff  shall  not  pay 
costs  within  that  statute,  if  nonsuited.  Cro. 
Eliz.  61. 

13EUm. 
Cap.  4. 
1.  This  statute  extends  lo  lend  in  the 
hands  of  a  debtor,  though  the  king  release 
all  rights  and  titles.  Hob.  46. 


2.  It  extends  not  to  copyholds.  1  Leon. 
98. 

3.  Nor  to  land  purehased  of  a  debtor,  &nd 
after  conveyed  to  tbe  king,  though  he  re- 
convey  it  to  a  purchaser.  Hob.  45. 

Cap.  5. 
A  feoffinent  fVaudulentshall  be  avoided  by 
not  guilty,  not  by  an  issue  ne  enfeojfa  pas. 
Hob.  72. 166. 

Cap.  8. 

1.  This  statute  does  not  make  a  good 
contract  void,  bat  only  such  as  are  asnrioos; 
and  if  one  contracts  to  have  201.  for  lOOL, 
and  takes  nothing,  be  is  not  punishable; 
otherwise,  if  he  takes  but  a  shilling,  there 
he  i^all  render  for  the  whole  oontract  JPsl- 
lard  V.  Skoiy,  Cro.  Elii.  90. 

2.  Though  the  king  pardon  tbe  usurf,yet 
the  bond  is  void,  mnehmmbe  v.  BMep  of 
Wtneheeier.  Hob.  166, 168. 

3.  One  gave  5662.  for  an  annuity  of  1201. 
per  annum;  this  was  held  no  usury,  al- 
though it  was  secured  aleo  by  land  of  1002. 
per  annum.  Tn\field  v.  F&uk^  Cro.  Elix. 
27. 

Cap.  10. 

1.  The  statute  of  13  Eluk  c  10.  restrain- 
ing grants  by  any  dean  and  chapter  other 
than  for  the  term  of  twenty.ooe  years,  or 
three  lives,  is  a  public  act  ChafUrafSo/ath- 
wea  V.  Buhop  fflAmxIbiy  9  Mod.  66.  Vaugh. 

203. 

2.  It  extends  not  to  a  lease  made  before, 
and  confirmed  after.  J9pendlowet  v.  Burket, 
Hob.  7. 

3.  It  did  not  restrain  leases  in  reversion. 
Hob.  269. 

4  A  lease  of  tithe  and  land  out  of  which 
a  rent  may  issue,  and  the  accustomed  rent 
may  be  reserved,  is  good  within  the  intent 
of  the  statute.  Holden  v.  fynalibroeke,  Taogh. 

204. 

Cap.  12. 

1.  Immediately  upon  not  reading  the  ar- 
ticles, the  incumbent  is  by  this  statute  de- 
prived ipeo  faete.  ^uU  v.  HigdeR^  Va^gb. 
132. 

2.  Upon  such  deprivation,  the  patron  may 
present,  and  his  clerk  ought  to  be  admittea 
and  instituted,  but  if  he  do  not,  no  lapee  in- 
curs until  after  six  months  aftisr  notice  of 
such  deprivation  given  to  the  patron.  Id. 
ibid. 

3.  Where  the  incumbent  subseribee  the 
articlee  upon  his  admission  and  institution, 
that  makes  him  perfect  incumbent  pro  tern* 
pore,  Skuie  v.  Htgden,  Vaugh.  133. 

4.  If  a  minister  read  the  articlee  aeeord- 
ing  to  that  statute  in  this  manner,  via,  ■*  I 
give  my  consent  unto  them  so  far  forth  as 
they  agree  with  the  word  of  God,**  that  is 
not  good,  for  it  ought  to  be  absolute.  SmUk 
V.  CHarke,  Cro.  Eliz.  522. 

5.  The  benefice  is  void  to  all  intents,  not- 
withstanding  an  appeal  depending*.  B^er 
V.  Arenl,  Cro.  Eliz.  660. 
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6.  If  a  man  having  ooe  benefice  be  in- 
dacted  into  another,  and  read  not  the  arti- 
cles, the  first  is  not  avoided,  became  the 
second  is  as  none.  Winehombe  v.  Btskop 
nf  Wincketter,  Hob.  16&  Vangh.  133,  133, 
134. 

Cap.  20. 

1.  By  that  statute  the  parson  oufht  to 
be  absent  eighty  days  e/  idtra.  Keg,  v. 
Blanches,  Cro.  J^iz.  80. 

2.  He  most  absent  himself  for  a  month 
▼olantarilj,  for  if  by  restraint  it  is  out  of 
the  statate.  Colliiu  v.  Vaugkan,  Cro.  Eliz. 
100. 

3.  This  statate  and  the  18  Eliz.  are  gene- 
rallaws.    Cro.  EL  816. 

18£lis. 
Cap.  S. 
This  act  for  confirmation  of  pa- 
[  *1335  ]  tents,  revives*  not  a  void  grant 
precedent.  Child  v.  Loir,  Cro.  EHiz. 

8oa 

Cap.  4. 

It  aids  no  purchaser  bat  such  as  comes 
in  for  valuable  consideration,  and  not  upon 
marriage  or  the  like.  Upion  v.  Ba$8ei^  Cro. 
Eliz.  445. 

Cap.  5. 

This  statute,  which  gives  costs  against 
an  informer  in  popular  actions,  extends  not 
to  the  party  grieved  if  he  sue.  2  Leon. 
116. 

Cap.  7. 

1.  See  the  reasons  of  making  this  statute, 
and  what  alterations  it  made,  Searle  v.  Wil- 
Hams,  Hob.  291,  293, 393. 

9.  It  discharges  clerks  in  orders  without 
baming,  thongh  the  statute  say  after  burn- 
io^.    a  C.  Hob.  394. 

3.  It  makes  the  party  as  capable  to  par- 
chase  goods  as  if  he  had  made  his  purgation, 
or  obtained  his  pardon.  FoxUyU  ease,  5  Co. 
109  a. 

Cap.  11. 

This  extends  not  to  leases  and  covenants 
lor  them  of  hooses  in  the  city.  Crane  v. 
3%9ior,  Hob.  269. 

Cap.  14. 

1.  This  statute  (of  jeofails)  extends  not 
to  variances  between  writ  and  declaration. 
Cumberland  v.  Cumberland^  Hob.  38. 

2.  It  aids  the  want  of  producing  a  deed 
in  court    8emb,  2  Jjeon.  74. 

3.  It  extends  to  a  verdict  in  the  disjunc- 
tive where  the  point  in  issae  is  good.  Ke- 
bU  V.  ChbatUm^  Hob.  49. 64. 

4.  It  extends  to  process  awarded  to  the 
■beriff  after  it  has  been  granted  to  a  core- 
ner.    Smb, v.  Webb^  Hob.  64. 

6,  It  extends  to  a  een.  returned  by  three 
coroners,  when  there  are  four,  but  not  to  a 
retam  by  one  sheriff  in  London.  Lambe  v. 
Wuemauj  in  error.  Hob.  70. 

6.  It  does  not  remedy  want  of  an  original 
n  oome  cases.    1  Leon.  30,  31. 

7.  It  aids  the  want  of  fifteen  days  be- 
\oL.  II.  49 


tweei^  the  teste  and  return  of  the  venire  fa' 
eiae.    1  Leon.  329. 

8.  It  aids  where  there  is  no  writ,  bat  not 
a  bad  one.  Cro.  Eliz.  723.  iinim.  11  Mod.  2. 

23£2ir. 
Cap.  1. 

1.  This  statate  extends  to  a  feme  covert. 
Hob.  97. 305. 

2.  If  an  action  be  brought  on  this  statute 
three  weeks  after  the  year,  yet  if  judgment 
be  entered  for  the  year  only  it  is  good.  11 
Mod.  45. 

3.  It  extends  to  all  sorts  of  recusants ;  and 
though  the  party  be  indicted  upon  that  sta- 
tute in  a  wrong  county,  vet  he  shall  have  no 
advantage  of  it,  or  avoid  the  indictment  fi>r 
any  cause  but  conformity.    Skin.  99. 

4.  If  lands  be  seised  for  the  penalty  of  302. 
a  month  by  this  act,  it  bars  the  title  which 
the  university  has  to  the  presentation  by  the 
act  of  3  Jac.  1.  e.  5.  Hob.  137. 

Cap.  a 

1.  This  act  (of  fines)  wasdesiffned  only 
to  regulate,  not  annul  nnes.  LordSaye  and 
SeU^t  case,  10  Mod.  43. 

2.  It  extends  only  to  fines  taken  by  dedi- 
mu9.    10  Mod.  43. 

3.  The  date  of  the  concord  is  to  be  cer- 
tified by  the  judge  before  whom  the  fine  was 
levied.    10  Mod.  43. 

27  EliM. 

Cap.  4. 
This  statute  makes  the  fraudulent  con- 
veyance   void    against    a    purchaser,    not 
against  the  party  himself.     Wincheombe  v. 
Bishop  of  WineheaUr^  Hob.  166. 

Cap.  5. 

1.  See  the  commendations  of  this  statate. 
Heard  v.  Baskerville,  Hob.  333. 

3.  It  is  a  favourable  law,  to  be  construed 
liberally ;  if  the  defendant  plead  pleinmeni 
administer^  et  nuUa  bona,  ^c,  preterquam 
bona  non  aitingetvtia  5/.,  without  showing 
certainlv  what  they  did  attain  to,  it  is  but 
want  of  form,  and  the  plaintiff  cannot  demur 
generally.    Afoon  v.  Andrewea,  Hob.  133. 

3.  It  is  not  sufficient  to  allege  the  demur- 
rer to  be  for  form,  but  he  must  allege  the 
special  point  that  he  requires.  Heard  v. 
BaskerviUe,  Hob.  333, 233. 

4.  A  demurrer  not  general,  is  now  a  con- 
fession of  all  matters,  though  uniformly 
pleaded ;  tecta,  of  a  demurrer  at  common 
law.    S.  C.  Hob.333. 

5.*  If  the    defendant  entitle  [  I'lSSd  ] 
himself  to  a  rent,  and  produce 
not  the  deed,  the  plaintiff  may  demur  gene- 
rally.   S.  C.  Hob.  23a  301. 

6.  In  assault,  &c.  et  etarmis,  the  defendant 
pleads  specially,  but  says  nothing  to  the  vi 
et  armit ;  it  is  only  matter  of  form.  1  Saond. 
81,82. 

7.  If  an  action  be  brought  upon  an  obliga- 
tion not  laid  in  any  place,  or  laid  to  be  be- 
yond sea,  a  general  demurrer  serves,  so  if 
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there  be  two  affirmatives  without  a  traverae. 
Heard  ▼.  BaskerviUe,  Hob.  233.  301. 

8.  So,  if  afler  nullum  arbUrium  pleaded, 
the  plaintiff  reply,  and  set  forth  the  award 
which  makes  a  perfect  issue,  but  assigns  no 
breach,  though  the  breach  is  not  traversable. 
Buekhead  y.  Arehbisht^  of  York,  Hob.  198. 
233. 

9.  If  a  descent  be  pleaded  to  a  cousin  and 
heir,  without  showing  how  cousin,  the  de- 
murrer must  be  special.  Heard  v.  Batker' 
9iUe,  Hob.  232,  233. 

10.  So,  if  perpetual  unity  be  pleaded  in 
bar  of  tithe,  without  concluding  rottone  indt^ 
&c.  Slade  y.  Drake^  Hob.  298. 

11.  The  want  of  an  inducement  to  a  tra- 
verse b  aided  by  a  general  demurrer.  Hob. 
236. 

12.  So,  an  informal  conclusion  of  a  plea 
or  replication  is  aided.  Needkr  y.  Bithop  of 
Wirysheeter^  Hob.  321. 

13.  It  aids  the  not  praying  of  damages.  1 
Saund.  98. 

Cap.  8. 
An  administrator  may  maintain  a  writ  of 
error  upon  that  statute,  upon  a  judgment 
given  in  seandalum  tnagnaium^  although  not 
named,  and  although  execution  were  sued 
by  eltfit,  because  privy  to  the  record,  and 
tne  former  execution  may  afterwards  be 
avoided.  Scroggt  v.  Lord  mordant^  Cro.  Eliz. 
294. 

Cap.  9. 
Two  hundredort  only  are  neoowary.   Cro. 
Eliz.  850. 
Cap.  13.  {^Su  anUy  13  Edw.  1.  c.  1.  p.  1319;> 

1.  The  end  of  the  statute  of  27  £liz.c.  13. 
of  hue  and  cry,  was  to  purge  the  party  that 
he  was  not  confederate  with  the  robben.  1 
Show.  241. 

2.  This  is  a  penal  law.    Hob.  140. 

3.  The  day  of  the  robbery  shall  be  reck- 
oned as  part  of  the  year.    Ibid. 

4.  If  the  servant  be  robbed,  he  only  ought 
to  be  sworn,  and  not  the  master.  Green's 
case,  Cro.  Eliz.  142. 

5.  The  master  in  such  case  may  sue  the 
hundred.    Salk.  613,  614. 

6.  Charging  one  of  ihe  robbery  present 
before  a  justice  dischaigee  the  hundred. 
JMefttem  v.  Hundred  of  ThistUworlh^  3  Keb. 
115.  pi.  22. 

7.  One  robbed  and  refusing  to  take  the 
oath,  cannot  sue.    Salk.  613. 

8.  If  the  party  know  that  be  has  been  rob- 
bed of  the  goods,  he  must,  in  order  to  obtain 
restitution  (under  the  statute  21  H.  8.),  first 
prosecute  the  felon.  Harris  v.  Shaw,  C.  T. 
Hardw.  349. 

9.  The  action  on  the  statute  must  be  by 
original  against  the  inhabitants  generally. 
Stewart  v.  Howey,  3  Keb.  126.  pi.  45. 

10.  The  declaration  need  not  set  forth  the 
oath  to  be  taken  before  a  justice  of  the  same 
hundred.    Salk.  614. 


11.  The  declaration  may  be  omaes  hmSmt» 
inhabitanU$  in  dimidio  httndredi.    Hob.  246. 

29  Eliz. 
Cap.  4. 

1.  The  statute  29  Eliz.  c  4.,  for  settling 
a  sheriff's  fees  on  serving  an  execution, wis 
made  at  a  session  of  parliament,  began  and 
held  at  Westminster  on  tlie  29th  October, 
and  adjourned  from  that  time  to  the  15th 
February  29  Eliz.,  and  then  continued  till  it 
was  dissolved ;  and  therefore,  if  a  declara- 
tion or  other  pleading,  following  the  nustake 
of  this  fact  in  the  printed  editions  of  the  sta- 
tutes, recite  this  statute  to  have  been  made 
^  at  a  session  of  parliament,  by  prorogation* 
held  at  Westminster,  15th  February,  29 
Eliz.,"  such  misreeital  will,  on  demurrer,  be 
bad ;  but  this  error  is  cured  by  a  Terdict;  es- 
pecially ae  this  is  a  particular  atatote,  of 
which  the  judges  are  not  bound  to  take  no- 
tice unless  pleaded ;  and  the  misreeital  may 
also  be  taken  advantage  of  by  the  plea  of 
nul  tiel  record,  Sjprmg  ▼.  £«e,  2  Mod.  241. 

2.  Cities  and  corporations  may,  by  the 
proviso  in  that  act,  take  above  twelvepence 
in  the  pound  for  serving  execntions  upon 
judgments  out  of  other  eonrts,  as  well  as 
from  their  own  oonrts.  Sheriff  tf  OHmca-^ 
ter*9  ease*  Cro.  Eliz.  263. 

31*  EUm.  [  •l»t  1 

Cap.  3. 

1.  In  a  writ  of  dower  of  lands  in  one 
county,  the  summons  may  bo  made  at  the 
pariah  church  porch^  another  eoonty.  J^ 
gttier't  case,  Cro.  Eliz.  472. 

2.  Proclamation  made  at  the  most  usual 
door  of  the  churdi,  though  part  of  the  land 
lie  in  another  town  in  Uie  sama  oounty,  is 
sufficient,  though  the  words  of  the  statute 
be  parishes  or  chapels.    Hob.  133. 

3.  The  sheriff  must  not  proclaim  the  eon* 
tents  of  the  writ,  but  must  proclaim  that  he 
hath  made  summons.    Hob.  133. 

4.  If  the  defendant  be  not  summoned  at 
the  church  door,  although  the  sheriff  retuna 
him  summoned,  thereby  he  loses  by  default 
CoUUt  V.  Maraky  Cro.  Eliz.  371. 

Cap.  5. 

1.  Information  upon  the  statnte  of  un- 
lawful games,  iic  must  be  at  quarter  eessioos 
or  assiMS,  &c    Hob.  184. 429. 

2.  Recusanoy  i^tkin>t  the  statute  of  23 
Eliz.  is  no  such  o&nce,  for  which  the  in- 
former ought  to  sue  in  the  proper  county 
by  this  statute,  for  it  is  but  a  n/anfoaaoMee. 
Hob.  251. 

Cap.  6. 

1.  It  is  simony  to  contract  for  the  next 
presentation,  while  the  incumbent  is  siek 
and  likp  to  die.    Hob.  165. 

2.  A  simoniacal  presentation  is  void.  10 
Mod.  176, 177. 

a  And  though  institotion  or  even  indoe- 
tion  follow  such  presentation,  yet  the  dnireb 
may  be  presented  to  without  bringing  a  fucrt 
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twperfit,  for  the  tUtata  makes  all  void,  in 
the  same  manner  as  if  the  incumbent  was 
naturally  dead.    10  Mod.  176, 177.  407. 

4.  To  an  action  brought  for  tithes,  a 
aimoniacal  contract  is  a  good  defence. 
Thombsf  ▼.  Fleetwood^  10  Mod.  407. 

5.  He  that  is  guilty  of  simony  is  for  ever 
iocapable  of  that  benefice  for  which  he  con. 
tracted.  Rex  ▼.  BUkop  of  Jforwieh^  Hob. 
75.166. 

6.  Simony  is  properly  triable  in  the  spi- 
ritaal  coort.  RiBely  ▼.  Weniworth^  Cro.  Eliz. 
642. 

7.  Thoagh  the  clerk  preiented  by  simony 
die,  yet  the  king's  turn  is  not  satisfied. 
ff^HcKeambe  v.  BUhop  of  Wtnehetier^  Hob. 
165, 166, 167. 

8.  If  the  statute  had  only  made  the  nre- 
aantment  void,  and  not  given  it  to  the  king, 
it  would  have  retomed  to  the  patron,  as  in 
cmmB  of  institutton  by  simony.  S.  C.  Hob. 
167. 

Cap.& 
Where  an  action  is  commenced  by  original 
writ  out  of  Chancery,  a  writ  of  error  does 
not  lie  in  the  Exchequer  Chamber  bj  this 
•tatuta.    1  Saond.  346. 

35  Elvc. 

1.  T  was  committed  by  a  secretary  of 
•tnte  apoB  35  Eliz.  and  the  warrant  was  till 
he  should  be  discharged  by  due  course  of 
law,  where  the  statute  is  that  he  shall  be 
eommittsd,  there  to  remain  without  bail  or 
Bwinpriae  till  he  shall  make  a  direct  answer, 
if  he  be  a  Jesuit,  dLc;  and  the  commitment 
was  adjudged  to  be  irregular,  for  it  is  in  the 
nature  of  a  conviction,  and  the  party  is  in 
aaeeatton  till  answer  made.    Skin.  369. 

2.  An  indictment  on  35  Eliz.  c  9.  must 
state  that  the  offeneo  was  committed  after 
the  offender  had  attained  the  ago  of  sixteen 
jaars.    JSex  ▼.  f^Mrist,  2  Show.  401. 

38£Hs. 
Held  to  be  no  oiience  agaisBt  this  statute, 
to  ereet  a  cottage,  if  nobody  inhabited  there- 
in.   1  Vent  107. 

39  SHm. 
This  statute  takes  away  clergy  from  those 
who  break  a  house,  and  steal  above  the 
walne  of  5s.    Rex  v.  Wki$iUr,  11  Mod.  26. 

43  EliM. 
Cap.  2. 

1.  By  this  statute,  that  enablee  justices  of 
peace  to  tax  a  neighbouring  parish,  the 
jnstioes  may  tax  any  of  the  inhabitants,  and 
the  whole  parish.  1  Vent.  350.  Rex  y. 
Sdint  chum's  ParUk,  11  Mod.  239.  and  R£x 
T.  iMsw,  lb.  403. 

2.  By  the  7th  section  of  thii  act  **  the 
father  and  grandfather,  and  the  mother  and 
ftandmother,  and  the  children  of  erBry 
poor,  old,  blind,  lame,  and  impotent  person, 
or  other  person  not  able  to  work,  being  of 

sufficient  ability,  shall  maintain 
(  *1338  ]  every  such  poor*  person,  accord- 
ing to  the  rate  as  shall  be  assened 


by  the  justices  of  the  county  at  their  gene- 
ral quarter  sessions  on  pain  of  forfeiting 
twenty  shillings  a  month."  Rex  v.  DavUon, 
11  Mod.  268.  n. 

3.  It  is  the  sessions  only  that  can  tax  the 
county,  if  the  hundred  is  unable  to  afford 
relief.  Saini  Benedict  v.  Saint  Peter\  Nor^ 
toicA,  llMod.269. 

Cap.  4 

1.  The  words  ^Mimited  and  appointed" 
will  enable  a  devise  to  a  college,  though  it 
be  a  corporation  and  mortmain.  Flood?* 
case,  Hob.  136. 

2.  It  helps  a  devise  to  feoffees  of  a  house, 
to  keep  it  in  repair,  and  to  bestow  the  rest 
of  the  profits  upon  reparation  of  the  high- 
ways, yet  the  devise  is  void.  CcUitotCi  case. 
Hob.  136. 

3.  The  deyise  of  an  infant  lunatic,  or  one 
that  is  not  owner,  is  not  aided.    Id. 

1.  Joe,  1. 
Cap.  4.  (,Pafi9t».) 

1.  It  dimbles  persons  brought  up  in  popish 
seminaries  abroad,  in  respect  of  themselves 
only,  but  not  their  heirs,  from  inheriting  or 
enjoying  any  land,  dLC.  during  their  non- 
conformity. Tharnbyy*  Fleetwood,  10  Mod, 
115. 

2.  It  inflicts  penalties  upon  the  officers  of 
the  ports  that  suffer  them  to  pass,  and  upon 
the  master  and  mariners  of  the  ship.  8.  C. 
10  Mod.  124. 

Cap.  7. 

The  statute  1  Jac.  c.  7.  for  not  delivering 
bills  of  fees  uuder  attorney's  hand,  may  be 
given  in  evidence  on  fioii  oatufiipstt.  1  Show. 
33o. 

Cap.  8. 

By  this  act «'  eyery  person  who  shall  stab 
any  person  that  hath  not  then  any  weapon 
drawn,  or  hath  not  then  first  stricken  the ' 
party  which  shall  so  stab,  although  not  done 
with  malice  aforethought,  shall  be  adjudged 
guilty  of  wilful  murder;"  but  it  is  provided 
^  that  this  shall  not  extend  to  any  person 
who  in  keeping  and  preserving  the  peace, 
shall  chance  to  commit  manslaughter,  so  as 
the  said  mansUnghter  be  not  committed 
willingly,  wilAilIy,  and  of  purpose,  under 
pretext  and  colour  of  keeping  the  peace." 
Rex  y.  TVwIey.'ll  Mod.  247. 

Cap.  15. 

1.  This  statute  of  bankrupts  is  explana* 
tory  of  statute  13  Elix.  c.  7.  See  miles  v. 
Wittiams,  10  Mod.  164.  244. 

2.  A  deed  made  in  trust  for  the  adyantage 
of  the  bankrupt,  with  design  to  defraud 
creditors,  amounts  to  an  act  of  bankruptcy. 
Cock  v.  QoodfeUow,  10  Mod.  493, 494. 

Cap.  22. 
This  statute,  concerning  tanners,  is  a  ge- 
neral law.    Lutw.[590]. 

3  Jae»  1. 
Cap.  5.  (0/ papists,) 
1.  This  act  was  made  upon  the  occasion 
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of  the  ipinpowder  treaion.  Thombjf  v.  Fleet' 
ioocnI,  10  Mod.  118. 

2.  It  was  designed  to  lay  papists  under 
eeversr  penalties  than  before.  10  Mod.  118. 
122. 

3.  It  restrains  conyicted  reeosants  from 
the  practice  of  law,  physic,  Slc.  10  Mod.  118. 

4.  Provides  ag^ainst  sending  children 
abroad  any  where ;  whereas  by  1  Jac.  1.  they 
were  only  restrained  from  being  sent  to  po- 
pish semmaries.    10  Mod.  123. 

5.  Gives  a  penalty  to  the  informer.  10 
Mod.  123. 

6.  Not  said  in  1  Jac.  1.  who  shall  have  the 
mesne  profits  of  their  estates,  bnt  here  they 
are  granted  to  the  next  of  kin.  10  Mod. 
123.  409. 

7.  This  statute  likewise  disables  popish 
recusants  convict  to  present  to  any  bene- 
fices, and  vests  the  right  of  presenting  to 
such  benefices  in  the  chancellor  and  scholars 
of  the  two  universities  respectively.  10 
Hob.  207.    See  Hob.  73, 74. 126, 127. 

Cap.  7. 
This  statute  against  attornies  delaying 
their  client's  causes,  or  demanding  more 
than  their  due,  although  it  only  says  that 
the  party  grieved  shall  have  hb  action 
against  such  attorney,  and  recover  therein 
costs  and  treble  damages,  yet  if  he  take 
more  than  his  fees  eztorsively,  a  penal  in- 
formation will  lie  against  him  on  the  statutes 
of  Westminster  Against  extortion.  7Voy*< 
case,  1  Mod.  5. 

Cap  8. 

1.  When  a   writ  of  error  is 
[  •ISSQ  ]  brought  on*   a  judgment  had 
upon  a  bond  to  pay  money,  spe- 
cial bail  ought  to  be  gly^n.    Anon,  11  Mod. 
2. ;  and  BuH  v.  ClifSn^  lb.  260.  n. 

2.  Error  is  no  enpertiedeoi  till  bail  put  in. 
Pm  V.  Coney,  11  Mod.  3S7. 

3.  It  extends  to  the  counties  p^i^Hft  and 
great  sessions  in  Wales.    1  Saond.  74. 

4.  But  not  to  a  writ  of  errpr  brought  upon 
a  judgment  given  for  the  avowant  for  rent  in 
aiepfevin.   llob.265. 

5.  Special  bail  must  be  put  in  by  plaintiff 
in  error  of  a  judgment  upon  debt,  or  oontroct 
for  the  payment  of  money.   10  Mod.  281. 

6.  It  extends  only  to  cases  where  the  judg. 
ment  does  necessarily  import  a  debt  to  be 
due ;  for  otherwise,  delay  is  not  so  prejudiciaL 
10  Mod.  283. 

Cap.  13. 

1.  This  statute  (of  kilUiuf  conies)  relates 
only  to  warrens  incbsed.  Rtx  v.  We§ton,  10 
Mod.  279. 

2.  The  summai^  way  of  proceeding  by 
convietion  before  justices  was  not  given  by 
this  statute.    Id.  ibid. 

Cap.  15. 
This  act  extends  to  rioh  as  well  as  poor 
tradesmen.    HSeteion  v.  Cei^,  Andr.  379. 


7  J0e.  h 
Cap.  5. 

1.  The  question  upon  this  act,  and  the  91 
Jac.  1.  c.  12.  was  whether  an  officer,  or  any 
in  their  assistance,  that  shall  do  any  thing  by 
colour  of,  but  not  concerning  their  office,  and 
be  therefore  impleaded,  shall  have  the  benefit 
of  these  acts ;  or  if  they  are  impleaded  for 
any  thing  done  by  pretence  of  their  office, 
and  which  is  not  strictly  done  by  reason  of 
their  office,  but  is  a  misfeasance,  whether 
they  may  have  the  like  benefit ;  without  this 
act  the  action  ought  to  be  laid  where  the  foct 
was  done,  and  the  act  is  but  to  compel  the 
doing  of  that  where  an  officer  is  concerned, 
that  otherwise  Jieri  debuU.  Stiles  v.  Cose, 
Vaugh.  114. 

2.  The  statute  intends  like  benefit  to  all 
the  defendants  (where  the  fact  is  not  prored 
to  be  done  whero  the  action  is  laid),  as  if  the 
plaintiff  became  nonsuit,  or  suffered  a  discon- 
tinuance, niz.  that  they  should  have  double 
costs.    Stilee  v.  Cojre,  Vaugh.  117. 

Cap.  15. 
The  baron  may  assign  a  debt  due  to  the 
feme  before  coverture.    Hob.  253. 

21  Joe.  1. 
Cap.  3. 
This  act  limited  the  time  for  which  a  grant 
may  be  made  of  a  new  invention  to  fourteen 
years.    Mitekel  v.  Reynolds,  10  Uod.  IZl, 

Cap.  4. 
This  act  does  not  extend  to  statute  of  12th 
Anne  of  usury,  or  to  any  subsequent  statutes. 
French  q.  t.  v.  Cbdkran,  Andr.  25.    1  Saund. 
312  b.    French  q.  U  v.  Covon,  Stra.  1081. 

Cap.  13. 

1.  This  statute  (of  jeofiuls)  extends  to  in- 
ferior courts.    PhyUr  v.  Boson,  1  Show.  320. 

2.  The  error  of  making  time  and  place  par- 
cei  of  the  issue  is  aided  by  this  statute.  Cion- 
her  V.  Wade,  11  Mod.  342. 

3.  None  of  the  statutes  of  jeo&ils  extend  to 
criminal  proceedings,  but  by  express  words 
excludes  them.    Kex  v.  Aikiu,  3  Mod.  8. 

4.  The  want  of  contra  poeem  in  trespsM  is 
aided.    Musgrave^s  case,  W.  Ja  172. 

Cap.  16. 

1.  An  action  of  assault  and  battery  ia  li- 
mited to  four  years  by  this  statute.  BUtk' 
more  v.  Tidderly,  11  Mod.  38. 

2.  This  statute  extends  to  vsdthUatns  m- 
sumpsit,  for  though  trespass  only  is  mention- 
ed, yet,  when  the  scope  of  a  statute  appesri 
to  be  in  a  general  sense,  the  law  will  extend 
it  to  particular  cases  within  the  same  reason. 
Crosier  v.  TmUnson,  2  Mod.  73. 

3.  It  could  not  be  taken  advantage  of  for- 
merly, unless  it  was  pleaded,  bnt  now  it  is 
otherwise.    Stafford  v.  Forcer,  10  Mod.  313. 

4.  A  bare  acknowledgment  of  a  debt  will 
not  amount  to  a  new  promise  sufficient  to 
prevent  the  qwration  of  this  statute;  bat,  **  I 
deny  that  I  owe  yon  any  thing,  prove  it  and 
I  will  pay  you,"  held  sufficient  10  Mod.  314 

5.  If  this  statute  be  pleaded  to  an  asnmp' 
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sU  hnaghi  by  an  ezecntor  on  a  promise  to 
tM  testetor,  do  new  promise  to* 

[  *1340  1  the  ezecator  can  avoid  the  plea. 
10  Mod.  313, 314. 

6.  Aetiona  of  aasumpait  aro  not  mentioned 
in  tlie  saving  chiuae.  Aubrey  v.  Fartescue, 
10  Mod.  906. 

7.  Tie  eavinff  claose  is  not  to  be  extended 
bj  eqnitv.    10  Mod.  206. 

8.  Held  that  the  shotting  up  of  the  courts 
tempore  guerrm^  would  not  avoid  the  statate. 
10  Mod.  306. 

9.  It  extends  to  bills  of  exchange.  1  Show. 

o4a. 

10.  Does  not  extend  to  saits  in  the  admi- 
ralty, or  to  the  spiritual  court.  Amm,  11 
Mod.  6. 

11.  Debt  lor  an  escape  upon  the  statute  1 
Rich.  9.  c  IS.,  and  debt  for  the  arrears  of 
rent  reserved  by  indenture,  and  actions  upon 
the  sUtttte  2  Eldw.  6.  c.  13.  of  tithes,  &e.,  aro 
not  within  this  statute.    1  Saund.  3i9. 

151.  It  is  not  a  good  plea  when  the  estate 
in  law  is  in  trustees.  Lawfy  ▼.  Lawly,  9  Mod. 
33. 

13.  The  statute  ooncerning  tender  of 
aflMods,  extends  <Mily  to  actions  of  trespass, 
and  not  of  replevin.    Lutw.  [679]. 

Cap.  17. 

The  statute  of  21  Jac.  1.  does  not  give  a 
new  jurisdiction  to  the  assises  or  sessions. 
Omimid  q.  t.  V.  Burton^  8tra.  1103. 

Cap.  19. 

By  this  statute  no  purchaser  for  valuable 
conndBration  shall  be  impeached,  unless  the 
eommissbn  be  sued  oat  within  five  years. 
Roper  V.  Batdiffe^  9  Mod.  202. 

12  Car,  2. 
Cap.  4. 
See  Shepperd  v.  Ooinold^  Vaugh.  165. 

Cap.  12. 
Tbe  twenty-first  section  of  this  act  extends 
to  all  counties.    Andr.  314. 

Cap.  13. 
1.  A  bond  which  was  ^pood  when  it  was 
made,  will  not  be  made  void  by  this  statute, 
by  an  usurious  contract,  for  delaying  the  day 
of  payment  after  the  making  of  it.  1  Sauna. 
295. 

S.  But  for  such  usurious  contract  the 
obligee  shall  forfeit  the  treble  value  by  the 
later  chiuse  of  the  statute.    lb. 

Cap.  17. 
The  statute  of  12  Car.  2.  c.  17.,  for  confirm. 
tng  and  restoring  ministers,  is  a  beneficial 
act ;  it  does  not  extend  to  livings  without  the 
cure  of  soolfl.  Prynv,  Heath,  1  Mod.  12.  1 
VenL  15. 

Cap.  24 
1.  The  intent  of  this  statute  gave  the  pri- 
▼ilep  to  the  father  to  appoint  the  guardian 
of  his  heir,  and  the  time  of  his  warmihip  nn- 
der  one  and  twenty.  BedeU  v.  CoMtatte, 
Vaugh.  179. 

S.  Such  a  special  guardian  cannot  transfer 
the  custody  by  deed  or  wiD  to  any  other ;  he 


has  no  different  estate  from  a  guardian  in 
socage,  but  for  the  time  of  the  wardship.  Id. 
ibid. 

3.  The  father  either  by  deed  or  will  may 
appoint.    9  Mod.  140. 

4.  If  the  father  does  not  appoint  for  how 
long  time  under  one  and  twenty  years  his 
son  shall  be  in  ward,  it  is  void  for  uncertainty. 
Bedea  v.  ConetabU,  Vaugh.  185. 

5.  A  guardian  so  appointed  is  within  the 
provention  and  controUing  power  of  the  court 
of  Chancery.    9  Mod.  143.  noHe. 

6.  The  mther  cannot  by  this  act  give  the 
custody  to  a  papist.  Eiedetl  v.  Comtable^ 
Vaugh.  180. 

Cap.  25. 

1.  A  merchant  importer  is  within  this  act 
HopeweU  q.  t.  v.  Chalix,  Andr.  392. 

i.  Selling  wine  by  one  deien  quart  bottles 
is  within  this  act.    S.  C.  Andr.  393. 

13  Car.  2. 
Cap.2. 
After  issue  joined,  and  any  Judgment  had, 
thero  shall  not  need  to  be  fifteen  days  be- 
tween the  tests  and  the  return  of  the  writ. 
SUlk  ▼.  Ht|{,  10  Mod.  82. 

Cap.  12. 

1.  Any  person  becoming  chargeable  may 
be  removed  to  the  last  parish  where  he  was 
legally  s^tled.  Reg^  v.  Doughton^  10  Mod. 
81. 

2.  But  not  to  an  exfja-parochial  place 
where  there  are  no  officera  to  receive  him, 
nor  to  the  parish  where  he  lived  before  re- 
moving  to  the  extra-parochial  place,  because 
not  his  last  settlement.  Id.  ibid.  See  2  Lev. 
103. 142. 

3.*  Any  poor  person  coming 
to  settle  on  a  tenement  under  [  *1341  ] 
the  value  of  102.  per  armum^  is 
ramoveablo  by  two  justices,  within  forty 
days  after  such  coming.    Rex  ▼.  Beaudeer^ 
10  Mod.  431. 

4.  A  tenement  of  10/.  per  annum  will  en- 
title to  a  settlement  where  the  house  is, 
though  part  of  the  lands  should  lie  in  a  dif- 
ferent parish.  10  Mod.  389.  See  Sydenham 
V,  Idanerton,  10  Mod.  390.  Rex  v.  Beaueleer, 

10  Mod.  431. 

16  Car.  2. 
Cap.  3. 
Smiths*  forffee  shall  pay  hearth-money; 
so  will  empty  houses.   Ooff  v.  Xroycf,  1  Vent. 
191,192.312.    Poll.  207. 

16  &  17  Car.  2. 
Cap.  a 

1.  Trial  in  a  wrong  county  after  verdict 
is  aided  by  this  act.  Chew  v.  Brigge^  Mod. 
7. 

2.  It  does  not  aid  the  death  of  either 
party  before  the  assises.  Fabnundh  v.  Straude^ 

11  Mod.  136, 137. 

3.  If  the  venue  be  from  the  county  where 
the  action  is  laid,  althooj^  the  issue  arises 
in  another  county,  yet  it  is  aided  by  this 
statute,  as  well  as  if  the  venue  were  from  a 
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wrong  plftce  in  thtt  proper  coanty.  Craft  v. 
BoiU,  1  Saand.  247, 248. 

22  ami  23  Car.  S. 

Cap.  5. 
Thia  atatate  extends  not  to  treapasa  of 
gooda.    T.  Raym.  487, 488. 

Cap.  9. 

1.  Oivea  full  coata  if  the  judge  certify  a 
ireapaaa  to  be  voluntary  and  malicioua. 
B%dUr  Y.  Cozens^  11  Mod.  19a 

2.  So  where  the  freehold  may  come  into 
question,  there  shall  be  full  costs.  Andenon 
Y.  Budbton,  11  Mod.  903. 

3.  The  statute  does  not  extend  to  tres- 
passes commenced  in  an  inferior  court.  Roop 
V.  Serileh,  4  Mod.  379. 

4.  Nor  to  treapaas  for  entering  the  plain- 
tiff's  close  and  impounding  hia  cattle.  Bamei 
▼.  Edgard,  3  Mod.  40.    Skin.  100. 

Cap.  10. 

1.  Thia  atatote  makes  the  next  of  kin 
legatees.  Bp.  of  CanUrhury  ▼.  Wtttei,  11 
Mod.  145. 

2.  The  husband  may  releaae  his  wife*s 
share  of  an  intestate'a  estate ;  but  if  it  be 
not  releaaed  by  him,  it  is  so  much  the  wife's 
that  ahe  ahall  have  it  by  aurvivorahip.  10 
Mod.  64. 

3.  A  rule  has  obtained  in  equity,  that  the 
reaiduum  of  a  testator's  eatate  not  disposed 
of  by  his  wife  shall  be  divided  according  to 
thia  statute.  Ld,  LaaMdawfCi  caae,  10  Mod. 
99.    See  Bruniker  v.  (hok^  1 1  Mod.  126.  n. 

Cap.  17. 
Assessments  shall  be  aa  well  on  tene- 
menta,  occupiera  of  houaes,  ahopa,  &c.  as 
upon  the  owners  where  there  are  no  tenanta. 
Eex  V.  2)o66tnt,  11  Mod.  30a 

Car.  25. 

The  statute  extends  to  all  warrens  inclos- 
ed or  not  inclosed ;  for  the  words  ^  though 
not  inclosed,"  are  not  restrictive.  Rtx  v. 
WsffM,  10  Mod.  280. 

29  Oar.  2. 
Cap.  3.   {Cffraudt  and  perjuriet,) 

1.  A  lease  for  three  yeara,  to  commence 
infiUuro^  by  parol,  ia  void  by  statute  of 
frauds.    Anon.  12  Mod.  610. 

5L  By  this  act,  all  declarationa  or  crea- 
tiona  of  trusts  or  confidences  of  any  lands 
or  tenements,  or  hereditamenta,  shall  be 
npanifested  and  proved  by  some  writing 
signed  by  the  party  who  is  b^  law  enabled 
to  declare  such  trust,  or  by  his  last  will  in 
writing,  or  else  they  shall  be  utterly  void 
and  ofnone  effect;  and  where  any  convey- 
ance ahall  be  made  of  any  lands  or  tene- 
ments by  which  a  trust  or  confidence  ahall 
or  may  aiiae  or  result  by  the  implication  or 
conatruction  of  law,  or  be  transferred  or  ex- 
tinguished by  an  act  or  operation  of  law, 
then  such  trust  or  confidence  shall  be  of  the 
like  force  and  effect  as  the  same  would  have 


been  if  this  statute  bad  not  been  made.  9 
Mod.  73.  88.  See  Bushel  v.  Burtand,  \\ 
Mod.  197.    11  Mod.  203. 

3.  The  signing  of  three  witnesses  at  three 
several  times,  in  the  presence  of  the  testator, 
ia  a  good  execution  of  a  will  within  thia 
statute.    Cook  v.  PartonM,  10  Mod.  15. 259. 

4.  The  seventh  section  of  thia  act  extends 
only  to  strangera,  and  not  to  par- 
ties* to  the  fine.    Ld,  AUham  v.  [  *13«l  ] 
Jingleooa^  11  Mod.  214 

5.  It  is  not  necessary  that  traata  relating 
to  personal  estatea  ahould  be  in  writing.  10 
Mod.  405. 

6.  The  fifteenth  section  of  this  sUtute 
declarea,  that  judgments  aa  againat  pur- 
chaaers  honafide  for  valuable  considerations 
of  lands  to  be  charged  thereby,  shall  in  judg- 
ment of  law  be  judgments  only  from  the 
signing;  and  the  eighteenth  section  de- 
clares, that  no  recognizance  ahall  bind  any 
land,  Ace.  in  behalf  of  purchasen  iena/de, 
and  for  valuable  consideration,  but  from  the 
time  of  the  inrolment.  IZoger  v.  Bade^ffe^  9 
Mod.  202, 203. 

7.  The  time  when  any  judgment  is  given 
must  be  marked  on  the  roll.  Thy/or  v.  Mat" 
lAetM,  10  Mod.  325. 

&  And  though  the  judgment,  by  being 
entered  into  without  continuances,  nay 
have  relation  to  a  preceding  term,  yet  it 
shall  not  bind  land,  but  from  the  day  so 
marked.    10  Mod.  325. 

9.  If  thia  atatttte  be  not  insisted  on,  Chan- 
cery will  compel  the  performance  of  an 
agreement,  though  not  in  writuag.  JM  v. 
Jfab,  10  Mod.  404. 

10.  Where  a  promiae  is  made  to  answer 
for  the  debt  of  another,  &c.  there  must  be  a 
sufficient  conmderation,  otherwise  the  pro- 
miae will  not  bind,  though  in  writing.  1 
Saund.211a. 

11.  A  promise  by  letter  is  a  snffieteat 
promise  in  writing  within  this  statute.  2 
Vent  361. 

12.  If  the  sUtute  be  once  aatisfied  by 
writing,  a  verbal  acknowledgment  will  take 
the  case  out  of  the  statute  of  lioaitations.  1 
Saund.211a. 

13.  In  the  declaration  it  need  not  be  said 
that  the  promiae  was  in  writing,  but  in  a 
plea  it  ia  otherwise.  1  Saund.  311  ft.  n.  [«]• 
276  c. 

14  The  statute  cxtenda  to  promisee  to 
answer  for  the  tortious  default  of  another.  1 
Saund.  211  6.  n.  m. 

15.  Neither  before  nor  aince  the  statute  ir 
the  executor  personally  liable,  (by  s.  4) 
without  a  sufficient  consideration  stated  and 
proved.    1  Saund.  211. 

16.  It  need  not  appear  in  the  deelaratioa 
that  Uie  promiie  waa  in  writing ;  secui^  in  a 
plea.    1  Saund.  211. 276  e. 

17.  The  consideration  for  the  promise,  as 
well  as  the  promise  itself,  must  be  in  writuig- 
1  Saund.  211. 
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18.  PromiM  of  marrUge  ii  not  within  the 
■Utate.    Stra.  4. 

19.  Held  not  to  extend  to  verbal  promiiee 
made  before  the  statute,  though  the  action 
waa  not  brought  till  alter  the  time  limited 
by  the  statute.    S  Lev.  S37.    1  Vent.  330. 

90.  The  purchase  of  an  interest  is  not 
within  the  sUtute.    1  Sannd.  21 1  e.  n.  [t.] 

91.  The  statute  does  not  extend  to  trusts 
laised  br  operation  of  law.    9  Vent.  361. 

92.  The  promise,  if  within  the  statute, 
most  be  declared  on  in  a  special  OMumpfi/. 
1  Sannd.  211  h. 

30  Car.  % 

Cap.  2. 

Where  a  man  commits  a  capital  crime  in 
Ireland,  he  may  be  sent  hither  to  be  tried 
tkereupon,  notwithstanding  that  by  this 
act  no  subject  of  this  realm  shall  be  sent 
prisoner  to  fiureign  parts.    9  Vent.  314. 

Cap.  7. 

This  act  does  not  include  an  executor  de 
son  left  of  an  executor  de  son  tort    Andr. 


31  (ktr.  2. 
Cap.9L    {Habem9  (hrp^  Act,) 

1.  Persons  committed  by  warrant  for  traa^ 
m  er  felony  are  to  be  bailed,  if  not  indicted 

the  next  term  or  sessions  after  their  commit- 
nent,  prorided  they  enter  their  prayer  the 
first  week  of  the  term,  or  first  day  of  the 
fleisions,  to  be  brought  to  trial  Rex  r.  Leon- 
ard, 10  Mod.  429. 

2.  Such  persons  as  stand  committed  by 
rule  of  court,  are  not  entitled  to  claim  the 
bonefit  of  this  act    10  Mod.  429. 

IJae.fL 
Cap.  17. 

1.  Notice  in  writing  of  coming  to  live  in 
a  parish  is  necessary  to  a  settlement.  St, 
Miny  V.  SK.  Lawrence^  10  Mod.  14. 

2.  But  payment  of  taxes,  or  exercising 

offices  upon  the  equity  of  the  act, 
{  *1343  1  judged  equivalent*  to  notice  in 
writing.    Id.  ibid. 

1  Will  and  Mary, 
Cen^A, 

That  statute  (which  saves  time  of  limits, 
tkn,)  does  hot  alter  the  form  of  pleading,  but 
that  shall  be  as  it  wu  before.  9  Vent  185. 
197. 

Cap.  8. 
Whether  the  statute  1  W.  &  M.  o.  8., 
which  requires  the  oath  of  allegiance  to  be 
taken  within  six  months  after  promotion  to  an 
<iffioe  or  benefice,  shall  be  construed  to  mean 
lunar  or  calendar  months,  see  Burton  v. 
Woodward,  4  Mod.  95. 

Cap.  91. 
See  lies  V.  Xloyd,  and  Res  v.  Eoom^  11 
K0d.8O.n.    Ib.8£n. 


Cap.  96. 

1.  The  record  of  the  default  is  a  conviction 
of  itself.     Vavaeor  v.  Crofie^  10  Mod.  909. 

9.  So  that  in  pleading  a  conviction  upon 
this  statute,  the  special  conclusion  of  ufso 
cowoUiua  eot  need  not  be  used.    Id.  ibid. 

9  Wm,  and  Mary,  Qowe.\, 

Cap.  5. 

1.  Goods  distrained  for  rent  may  be  sold 
af  tar  notice  left  of  the  distress,  with  the  cause 
thereof.  Pottw  v.  Ptnkney,  10  Mod.  965, 
966. 

9.  Notice  to  the  lessee  is  sufficient,  for  the 
owner  of  the  goods  may  not  be  known.  10 
Mod.  966. 

3.  By  this  statute,  distress  is  a  aatisikc- 
tion  as  to  rent,  but  as  to  tresnass  it  is  only  a 
gage.  Jaeper  v.  Eadowee,  11  Mod.  99. 

Cap.  a 

All  open  streets,  lanes,  fcc,  shall  be  re- 
paired, kc,  at  the  eosto  of  the  householders, 
inhabitants,  in  such  streets,  Slc,  and  if  oo» 
cupied,  by  the  owners  and  proprietors.  Rex 
v.  Dibbino,  11  Mod.  317. 

S  A,  4  Will  and  Mary. 
Cap.  10. 

1.  The  conviction  may  be  taken  either  b^ 
the  justices  of  the  county  where  the  fact  is 
committed,  or  of  that  where  the  party  is  ap- 
prehended. Rig,  V.  Ampson,  10  Mod.  349. 
See  also  id.  948. 

5L  No  particular  form  of  proceeding  is  pre- 
scribed, iolj  that  the  conviction  be  oy  oath 
of  one  credible  witness.  S.  C.  10  Mod.  949. 
378. 

3.  The  party  should  be  summoned.  10 
Mod.  950. 

4.  If  the  party  do  not  appear  upon  sum- 
mons, the  justice  may  proceed  to  conviction 
in  his  absence ;  but  a  justice  has  no  power  to 
issue  his  warrant  to  compel  the  appearance  of 
the  party.     10  Mod.  345.  350.  381. 

5.  After  conviction,  the  constable  or  other 
officer  or  prosecutor  himself  has  power  to 
detain  the  offender  (in  case  he  be  present)  for 
fear  of  escape.    10  Mod.  349. 

6.  The  judgment  of  the  justices  is  final. 
Ibid. 

Cap.  11.  (Poor,) 

1.  Of  the  design  of  the  statute,  see  8t, 
Mary,  Reading  v.  iSt  Idtiorenee,  10  Mod.  14, 

Id. 

9.  A  settlement  is  gained  by  executing 
any  public  annual  office  or  by  payment  of 
taxes ;  but  payment  of  a  scavenger's  rate  ad- 
judged no  settlement,  though  executing  the 
office  of  a  scavengner  would  have  been  a  set- 
tlement.   10  Mm.  11. 14, 15. 

3.  The  warden  of  a  borough  u  entitled  to 
a  settlement  in  the  parish  where  he  lives  du- 
ring the  exercise  of  his  office,  though  not 
chosen  by  the  paruh.    10  Mod.  13. 

4.  Hiring  for  a  year^  and  service  accord- 
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inglv*  make  a  fetttoment ;  and  though  a  per- 
■on  hired  for  a  year  should  not  eenre  oat  the 
whole  time,  yet  if  he  has  served  as  long  be- 
fore suf^  hiring  as  to  make  up  a  yearns  ser- 
vice in  the  whole,  it  has  been  adjudged  suffi- 
cient to  satisfy  the  meaning  as  wcU  as  the 
words  of  the  act.  10  Mod.  15.  South  Syden- 
ham ▼.  Lamerton^  10  Mod.  390. 

5.  A  person  not  having  a  child  or  children, 
may  gam  a  settlement  oy  service  without 
nouce.  Rex  v.  Burciear,  11  Mod.  292.  Id.  35. 

Cap.  14 

1.  In  debt  upon  bond,  the  heir  mav  plead 

riem  per  deseeni;  and  if  it  be 
f  *1344 1  found*  for  the  plaintifl^  the  jury 

shall  then  enquire  of  the  value  of 
the  lands  descended.  Jefferey  v.  BarroWf  10 
Mod.ia 

2.  The  end  designed  by  the  act  was  to 
help  the  creditor  in  case  of  alienation.  10 
Mod.  19. 

3.  And  also  the  heir,  by  enabling  him  to 
plead  rieiu  per  descent,  without  the  risk  of 
becoming  liaMe  to  the  payment  of  the  whole 
debt,  in  case  ever  so  little  was  found  to  d» 
soend.    Ibid. 

4  WUL  and  Mary, 
Can.  1. 
Tenants  shall  pay  the  land-tax  and  deduct 
it  out  of  their  rent    Hopwood  v.  Barefoot, 
11  Mod.  240. 

5  &  6  WUL  and  Mary. 
Cap.  11.  (Certiorari,) 
1.  This  act  desij^ed  to  discountenance 
the  removing  of  smts  by  certiorari,    Reg,  v 
MuMcoU,  10  Mod.  194. 

9.  If  an  indictment  be  removed  by  cer- 
tiorari from  the  sessions  into  B.  R.,  the  prose- 
cutor shall  have  costs  upon  the  conviction  of 
the  defiendant.    1 0  Mod.  193. 

3.  Notwithstanding  which,  the  prosecutor 
shall  be  allowed  to  te  an  evidence,  because 
otherwise  the  removing  of  suits  would  be  en- 
couraged, and  the  intention  of  the  act  de- 
feated.   10  Mod.  194. 

4.  Certiorariet,  relatingto  the  high*ways, 
are  taken  away  hy  5  Sc  6  W.  &  M.,  though  to 
remove  orders  made  on  a  subsequent  law. 
Rex  V.  Inhabitante  of  EekerehaO,  Stra.  944. 

Cap.  17. 
Debt  lies  against  a  sheriff  for  the  reward 
given  by  this  act  on  conviction  of  clippers 
and  coiners.   Bignol  v.  Rogero,  12  Mod.  310. 
Holt,  644.  S.  C. 

Cap.  22. 

1.  One  may  let  coach-horses  and  coachman 
without  license  on5&6W.  &M.  c22. 
Salk.  612. 

2.  It  is  usual  with  the  commissioners  of 
hackney  coaches  to  convict  upon  this  act 
without  appearance  afler  a  summons.  Reg, 
▼.  Simpton,  10  Mod.  344. 

7  WiU,  3. 
Cap.  3. 
This  act  allows  counsel  in  cases  of  high 
treason.    Rex  v.  Oriffin^  11  Mod.  168. 


7  &  8  mu.  3. 

Cap.  6. 
No  proceedings  or  judgment  had  by  virtue 
of  this  act,  shallbe  removed,  &^  unless  the 
title  of  the  tithes  come  in  question.    Rex  v. 
Fumeof,  11  Mod.  320. 

Cap.  7. 
The  statute  7  &  8  W.  3.  c  7.,  giving  an 
action  for  a  falsa  return  of  members  of  par- 
liament, is  a  remedial  act.    MyddUten  v. 
Wynn^  hart  (in  error).    Willes,  599. 

8  &  9  WiU,  3. 
Cap.  11. 

1.  The  judge  is  bound  under  this  statute, 
to  oerti^  that  a  trespass  was  wilful  and  ma- 
licious, m  order  to  entitle  the  plaintifT  to  his 
full  costs.    Butler  v.  Coxene^  11  Mod.  198. 

2.  A  suggestion  must  be  made  on  the  loll  of 
the  death  of  one  of  the  parties,  to  have  ad- 
vantage of  this  act    Andr.  58. 

3.  The  statute  respecting  costs  on  a  eeirt 
faeiae  does  not  extend  to  executors  or  ad-  • 
ministrators.    Adame  v.  Savage^  6  Mod.  137. 

4.  Nor  to  writs  tested  before.  1  Ld.  Raym. 
383. 

Cap.  27. 

1.  This  gives  an  action  of  escape  against 
the  marshal  of  the  King's  Bench  or  the 
warden  of  the  Fleet,  if  they  or  their  deputies 
refuse  to  produce  a  prisoner  after  a  day*i  no- 
tice.   Parke  v.  (Crawford,  10  Mod.  394. 

2.  If  no  particular  time  of  day  be  specified 
in  the  notice,  the  prisoner  need  not  be  pro- 
duced till  the  close  of  the  evening.  S.  C.  10 
Mod.  396,  397. 

3.  Inferior  officers  of  the  priaon  are  not 
comprehended  under  the  word  deputy.   Ibid. 

Cap.  32. 
A  contract  to  transfer  stock  upon  request, 
is  not  within  this  statute.    1  Ld.  Baym.  673. 
9*  it  10  WiU,  3. 
Cap.  11.  (Poor.)         [*I345] 

1.  See  the  reason  of  making  the 

act,  Rex  v.  Beaudear,  10  Mod.  430,431. 

2.  A  certificate  person  shall  not  by  any 
act  whatsoever  gain  a  settlement,  unlesB  he 
takes  a  lease  of  a  tenement  worth  lOi.  per 
annum,  or  execute  an  annual  office.  Res  v. 
Burekar,  11  Mod.  292.    10  Mod.  430.  S.  C 

3.  Held,  notwithstanding,  that  a  certificate 
man  was  settled  by  the  descent  of  a  copyhold 
upon  his  wifii,  though  but  20f.  per  annum, 
10  Mod.  430. 

Cap.  15.  (Arbitration,) 

1.  Submission  to  arbitration  may  be  made 
a  rule  of  court,  if  the  parties  agree  to  have  it 
so.    C/arike  V.  £2ioicil,  10  Mod.  332. 

2.  An  affidavit  should  be  made  by  a  wit- 
ness to  the  arbitration  bond,  that  such  agree- 
ment was  inserted  in  the  condition  of  it  Id* 
ibid. 

3.  If  a  witness  refhses  to  make  the  affi- 
davit, the  court  will  compel  him  to  it,  rather 
than  the  sUtute  should  be  eluded.    Id.  iliid. 

4.  The  party  may  at  pleasure  resort  to 
thitf  new  remedy  given  by  the  statal0«  «v^ 


STATUTE. 


1345 


aftsr  jiKkfUMnt  reooTered  upon  the  arbitration 
bond.    n.  ibid. 

Cap.  41. 
It  18  not  the  having  the  stores  in  his  cos- 
todj,  bat  their  being  found  in  his  custody, 
tbat  is  the  ofience  created  by  9  &  10  Will  3. 
c.  41.  against  embezaling  stores.  3  Ld.Raym. 
1105. 

10  wm.  3. 

Cap.  9. 
1.  Debt  lies  on  this  statute  for  ma^ung  but- 
lone  of  wood.    Salk.612. 

9.  Buttons  made  of  wood  (all  but  the 
ahank«)  are  wooden  buttons  within  the  stat- 
ute 10  &  11  Will,  a  c  2.  2  Ld.  Raym. 
1^6. 

11  &  19  WUL  3. 
Cap.  4  iPapitts.) 

1.  This  act  disables  papists  (not  conform- 
ing  at  eighteen,)  to  take  lands  either  by  de- 
Boent  or  purchase.    10  Mod.  89, 90.  489. 

2,  Devise  of  lands  to  a  papist,  is  a  purchase 
within  the  meaning  of  this  act.  jRopcr  ▼. 
liMfcIi^s,  9  Mod.  m.  10  Mod.  95. 234. 949. 
483.537. 


3.  The  surplus  of  lands  dsrised  to  be  sold 
tbr  paymsnt  of  debts  and  legacies,  is  a  real 
tDlefeet  within  this  act,  and  so  are  all  profits 
oat  of  lands  arising  from  sale,  aa  well  as 
cwtfinning  profits.  8.a  10  Mod.  93.96.483. 
537. 

4.  So  that  papists  are  disabled  by  this  act 
Iran  efaarging  their  lands  with  portions  for 
younger  efail£en  of  their  own  persuasion.  8. 
C.  10  Mod.  91.  94. 

5.  A  papist  being  tenant  in  tail  suffered 
a  common  recovery,  and  declared  the  uses  to 
himself  and  his  heirs ;  this  is  not  a  purchase 
within  this  statute,  fhr  it  is  no  new  aoquisi- 
tioD  bnt  a  modification  of  the  fiunily  estate. 
Lord  DertDentwatef^§  case,  9  Mod.  172. 

13  fym.  3. 

Cap.  10. 
No  member  of  the  house  of  oonunons  shall 
be  capable  of  holding  any  office  or  employ- 
ment in  the  costome.    Seiwyn  v.  HeiuyiMotf, 
9  Mod.  429. 

1  Anne, 

Cap.  6. 

If  a  prisoner  escape  fixmi  a  commitment 

mder  an  order  of  Chancery  fi>r  hindering  the 

eaeeotion  of  a  decree,  he  cannot  be  retaken 

«io  an  eecuie  warrant  under  this  statute. 

llMod.279. 


A' 


Cap.  8. 

1.  Original  writs  not  to  abate  upon  the 
demise  or  the  crown,  Reg,  v.  Airet^  10  Mod. 
858. 

9.  It  extends  to  a  eetre  faeioB  brought  ibr 
the  repeal  of  a  patent    &  C.  10  Mod.  355. 

Sees.  1.  Cap.  18. 
1.  Where  it  is  doubtfiil  who  onght  to  re- 
pair,  it  is  proper  to  be  found  by  inquest.  Bez 
▼.  MMUanU  of  MiddU»ex^  Andi.  285. 
2  It  is  necessary  to  be  presented  that  a 
Vol.  II.  50 


brid|fe  u  out  of  repair,  bnt  not  by  whom  to  be 
repaired.    Id.  ibid. 

UAnne, 

Cap.  16. 

A  prisoner  discharged  on  this  statute,  and 
aflerwards  arrested  £r  a  debt  of 
above*  lOOt  due  befbra  the  dis-  [  •ISiO  ] 
charge,  must  find  special  bail 
Oragger  v.  OZeoer,  11  Mod.  36. 
3&4.^mie. 

Cap.  9. 

1.  Promissory  notes  payable  to  A  or  order, 
are  transferable  by  indorsement  Jbs«e2yn  v. 
VAcUr,  10  Mod.  316. 

2.  The  indorsee  may  maintain  an  action 
aa  A  might  have  done  before  indorsement 
10  Mod.  316.  See  also  ThmM  v.  SmUh,  11 
Mod.  72. 

4  Anne, 
Cap.  16. 

1.  This  act  (fi>r  the  amendment  of  the  law) 
enables  the  defimdant  in  debt  upon  bond  to 
plead  payment,  or  to  bring  the  money  into 
conrt,  hut  not  to  plead  ten&r,  refnsal,  et  un- 
core  frut.    Player  v.  Bandy^  10  Mod.  26. 

2.  Money  paid  after  the  day  may  be  plea^ 
ed  in  bar  as  well  as  at  the  day,  provided  it 
was  paid  before  the  action  brought  Win" 
chetier'e  case,  9  Mod.  471. 

3.  Such  faults  in  form  as  would  be  cured 
by  verdict,  are  helped  upon  a  general  demur- 
rer.   CoU  V.  Hawkina,  10  Mod.  252. 

4.  A  plea  in  abatement  for  a  misnomer  in 
the  place  of  residence  in  an  indictment,  most 
be  verified  according  to  this  act;  but  the 
seventh  section  does  not  extend  to  the  elev- 
enth.   Rex  V.  Qrainfer^  11  Mod.  218.  n. 

5.  The  defendant  m  any  action,  with  leave 
of  court,  may  plead  several  pleas.  HaUqn  v. 
J^riea,  10  Mod.  280. 

6.  But  the  court  may  not  nve  him  leave  to 
plead  and  demur.    10  Mod.  280, 281. 

7.  A  writ  of  error  shall  not  abate  by  the 
death  of  one  of  the  plain  tifiTs  in  error.  10 
Mod.  396. 

8.  Bail-bonds  are  made  assignable  under 
the  hand  and  seal  of  the  aheriffi  JTitton  v. 
Fagg^  10  Mod.  289. 

9.  All  suits  and  actions  in  the  court  of  Ad. 
miralty  for  seamen^s  wages,  shall  be  com- 
menced within  six  years,  except  in  certain 
specified  cases.    11  Mod.  44.  n. 

Cap.  17. 

1.  This  act  discharged  bankrupts  upon 
their  conforming  themselves  to  the  statutes 
in  thai  case  provided,  from  all  debts  owing 
at  the  time  of  the  bankruptcy.  M0€9  yj  WU- 
/iams,  10  Mod.  160.    See  ib.  243. 

2.  Bankrupts  obliged  to  make  a  discovery 
of  their  estates  upon  oath,  under  the  pain  of 
felony.     10  Mod.  164. 246. 

5  Anne, 
Cap.  14 
1.  The  ofience  m  thie  statute  is  the  keep- 
ing of  dogs,  engines,  &c    10  Mod.  27. 
^     2.  The  ban  having  of  these  thinge  is 


not 
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ptmiflhable  unless  used  for  killing  game,  but 
the  party  sued  mast  prove  he  ased  them  for 
other  purposes.  Rex  ▼.  Oardiner^  Andr.  256, 
957. 

3.  A  person  authorixed  by  a  lord  of  a  ma- 
nor to  kill  game  for  his  use,  is  a  qualification 
within  this  statute.  Reg.  v.  MathewMy  10 
Mod.  26. 

4.  A  conviction  "  for  unlawfully  keeping  a 
gun,  being  an  engine  for  destroying  game, 
contrary  to  the  statute,"  without  saying  that 
it  was  used  for  that  purpose,  is  ill.  Sex  v. 
Chrdiner^  Andr.  355. 

5.  So,  where  one  is  sued  for  keeping  any 
of  the  things  mentioned  in  the  act,  it  must 
be  averred  to  be  for  destroying' game.  S.  C. 
Andr.  256. 

6.  But  one  52.  can  be  forfeited  in  the  same 
name.    10  Mod.  27. 

7  Anne. 
Cap.  12. 

1.  This  act  declared  the  proceedings 
against  the  Muscovite  ambassador  upon  an 
arrest  fi»r  debt  null  and  void.    10  Mod.  5. 

2.  It  settles  the  privileges  of  ambassadors 
in  respect  of  debt.    10  Mod.  5. 

8  Anne, 
Cap.  14.  (^Reni.) 

1.  Where  land  is  let  for  a  year,  and  after- 
wards at  will,  for  a  less  rent  than  before,  and 
both  rents  are  payable  half  yearly,  and  at  the 
end  of  the  first  half  year  under  the  last  de- 
mise an  execution  comes,  tho  landlord  is  en- 
titled only  to  the  two  last  half  years'  rent 
Cook  V.  Gook,  Andr.  217. 

2.  Where  land  is  let  fbr  a  year,  and  then 
part  thereof  at  will,  and  an  execution  comes, 
the  landlord  is  not  entitled  to  any  part  of  the 
first  year's  rent.    Id.  ibid. 

3,*  If  landlord  does  not  show 
[  •IMT  ]  a  full  case  entitling  himself  to 
rent,  he  is  not  relievable  by  mo- 
tion but  by  action  only.   Id.  ibid. 

Cap.  18.  (Aseise  of  bread.) 

1.  A  conviction  upon  this  statute  was 
quashed  for  want  of  certainty  in  the  charge. 
Rex  ▼.  Bradley,  10  Mod.  155. 

2.  Another  conviction  was  also  quashed, 
by  reason  the  evidence  was  not  otherwise  set 
forth  than  that  the  witness  was  sworn  de  ve- 
ritaie  prmmtuonon.  Reg»  ▼.  CHreen,  10  Mod. 
213. 

9  Anne. 
Cap.  14. 

Where  money  is  lost  b^  gaming,  and  no 
Mcurity  given,  an  action  lies  for  the  money 
lost,  and  the  same  cannot  be  recovered  back. 
Tlimer  ▼.  Warren,  Andr.  70,  71. 

Cap.  20. 

1.  This  mot  speeds  the  proceedings  upon 
mandamusses,  but  does  not  give  any  new 
mandamus  in  cases  where  none  would  lie 
before.    Reg.  v.  Heateoie,  10  Mod.  54. 

3.  The  return  to  a  mandamus  is  to  be  kept 
to  the  same  strictness  as  before.  Rjtg.  v. 
Mayor  of  Ponrfrei,  10  Mod.  lOa 


MAlZAnne. 
Cap.  9. 
A  purchaser  of  a  ticket  under  this  act  who 
neglects  to  comply  with  its  directions,  can- 
not on  his  losing  such  ticket  be  relieved  in 
equity  against  a  bona  fide  holder  of  it,  who 
as  a  bona  fide  holder  complied  with  the  di- 
rections of  this  act.  DevaUar  v.  fimti^,  9 
Mod.  45. 

12  Anne. 
Cap.  16.  {Agaimt  ueury.') 
This  act  gives  a  moiety  of  the  forfeiture  to 
him  who  will  sue  ^*  by  action  of  debt,  bill, 
plaint,  or  information,*'  and  therefore  an  in- 
dictment will  not  lie,  because  that  mode  of 
proceeding  is  not  mentioned  in  the  statute. 
Rex  V.  Dye,  11  Mod.  174.  n. 

Cap.  18. 

1.  Enacts,  **  that  if  any  person  whatsoever 
shall  be  an  apprentice  bound  by  indenture  to 
any  certificated  person,  and  not  afterwards 
having  gained  a  legal  settlement  in  the  pa- 
rish, such  apprentice,  by  virtue  of  such  ap- 
prenticeship, shall  not  ^in  or  be  adjudged 
to  have  anv  settlement  in  such  parish  by  rea- 
son of  such  apprenticeship ;  but  ev^ry  such 
apprentice  shall  have  his  settlement  in  such 
parish  as  if  he  had  not  been  bound  appren- 
tice to  such  person  as  aforesaid.''  11  Mod. 
205.  n. 

2.  If  the  master  be  a  certificate  man^  the 
servant  can  gain  no  settlement  unless  his 
master  does.  Rex  ▼.  Btiry-Pomrot,  10  Mod. 
279. 

lGco.1. 

Cap.  4a 
Cutting  down  trees  held  not  paniahable, 
unless  done  in  the  night.    Rex  v.  PraU,  11 
Mod.  402. 

Cap.  56. 

Members  of  the  house  of  commons  are  in- 
capacitated fVom  enjoying  pensions  from  the 
crown.    Selwyn  v.  Hone^oood,  9  Mod.  422. 

Cap.  57. 

1.  A  coach  let  for  hire  for  a  day,  though 
not  used  to  ply  in  the  streets,  is  within  this 
act.    Andr.  80. 

2.  This  act  extends  to  funeral  coaches 
only.    TWioe  y.  Diekemon^  Andr.  80. 

5  Oee.  1. 

Cap.  12. 
A  eonyiction  on  the  evidence  only  of  the 
person  seising  is  insufficient.    Rex  ▼.  PUny% 
Andr.  18. 

Cap.  13. 
Where  an  original  is  returnable  the  same 
time  of  which  the  placita  are  entered,  this 
(if  erroneous)  is  cured  by  this  act.    PhiUifo 
V.  PhOUpe,  Andr.  248. 

Cap.  28. 
Where  a  director  is  a  lessee,  his  eoveoant 
for  payment  of  rent  is  not  discharged  hereby. 
Hornby  v.  HtmidUch,  ExeaUrix  ofBoMUch^ 
Andr.  40. 
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9  Geo.  1. 

Cap.  7. 
No  person  whatever  who  shall  be  taxed  to 
the  scavoDger's  rate,  and  shall  pay  the  same, 
shall  be  deemed  to  have  a  settlement  by  pay* 
mg  such  rate.  ^Saitd  Mary  ▼.  Saint  Law- 
rence^ Reading,  10  Mod.  15.  noiis, 

[  •1348  ]  11  Geo.  1. 

Ofip.  la 

By  this  act,  a  freeman  of  the  city  of  Lon- 
don may  give,  devise,  will,  and  dispose  of  his 
personal  estate  to  such  person,  and  to  such 
OM  as  he  shall  think  fit,  by  custom  or  usage 
of  or  in  the  said  city,  or  any  bye-law  or 
ordinance  made  or  observed  within  the 
same,  to  the  contrary  notwithstanding;  pro- 
vided, nevertheless,  he  may  agree  by  any 
writing  under  his  hand,  upon  or  in  conside- 
ration of  his  marriage,  or  otherwise,  that  his 
personal  estate  shall  be  subject  to  or  be  dis- 
tributed according  to  the  custom;  and  if 
such  freeman  shall  die  intestate,  the  personal 
estate  of  such  person  so  making  such  agree- 
ment, or  so  dying  intestate,  shall  be  subject 
to,  or  distributable  according  to  the  custom 
of  the  city.    9  Mod.  58,  tit  noHt, 

2  0eo.fL 
Cap.  23. 

1.  Where  a  latitat  goes  to  the  bishop  of 
Durham  for  a  mandate,  and  the  latitat  is  sub- 
scribed b^  an  attorney  of  the  K.  B.,  it  is  suf- 
ficient within  this  act.  Chapman  v.  MdUiaon, 
Andr.  196. 

5L  This  act  extends  not  to  mandates.  Id. 
ibid. 

3.  In  the  case  of  an  executor  of  an  attor- 
ney, the  attorney's  bills  are  not  within  this 
act     Waiia  v.  NtehoUon,  Andr.  276. 

Cap.  24. 

This  act  extends  aot  only  to  candidates, 
and  persons  employed  by  them,  but  to  all 
others.    PAOIips  v.  PAO/ips,  Andr.  248. 

Cap.  2a 

1.  A  general  license  is  sufficient.  Res  v. 
Brmn,  Andr.  81. 

2.  Whether  a  person  acting  noder  a  license 
not  duly  granted  incnm  the  penalty  of  the 
act,  see  Id.  ibid. 

3  Geo.  2. 
Cap.  25. 

By  requiring  the  sheriff  to  return  the  jury 
out  of  the  county,  it  repeals  the  4  &  5  Ann. 
c  16.  for  a  trial  by  the  neighbourhood  in 
penal  actions,  and  in  this  case  the  venire 
most  be  de  eonutatn*  French  v.  WiUthire, 
Andr.  99. 

Cap.  26. 

Where  A,  a  lighterman,  gives  a  note  to  B, 
a  master  of  a  ship,  employed  in  bringing 
cobIb  to  London,  and  B  indorses  it  to  C  to- 
wards payment  of  goods  bought  of  him,  and 
afterwards  (A  proving  insolvent  without 
payment  of  the  note)  C  brings  an  action 
a^nst  B  for  the  goods,  this  is  a  case  not 
within  the  set,  which  extends  only  to  oca* 


tractors  for  coals,  and  to  actions  brought  on 
notes.    Smith  v.  WUeon,  Andr.  187. 

Cap.  23. 

1.  A  justice  of  the  peace  may  convict  a 
person  for  selling  gin  without  entry  in  a 
warehouse,  and  without  license.  Rex  v. 
Bryan,  Andr.  289. 

2.  And  it  is  not  necessary  to  show  in  the 
conviction  that  defendant  is  not  exempted. 
Id.  ibid. 

Cap.  35. 
This  act  must  be  taken  advantage  of,  not 
by  motion,  but  by  pleading,  or  suggestion  on 
record.    Andr.  274. 

10  Geo.  2. 
Cap.  28. 

Enacts  **  that  no  drama  or  other  entertain- 
ment of  the  stage  can  be  acted  until  a  true 
copy  thereof  has,  under  a  penalty  of  502, 
been  previously  sent  to  the  Lord  Chamber- 
lain, who  may  prohibit  the  performance,  and 
such  penalty  may  be  recovered  in  a  summary 
way,&c."    11  Mod.  142. 

11  Geo,  2. 
Cap.  19. 

1.  Where  any  tenant  for  life  shall  happen 
to  die  before  or  on  the  day  on  which  any  rent 
was  reserved  or  made  payable  upon  any  de- 
mise or  lease  of  any  lands,  tenements,  or  he- 
reditaments which  determined  on  the  death 
of  such  tenant  for  life,  the  executors  or  ad- 
ministrators of  such  tenant  for  life  shall  re- 
cover in  an  action  on  the  case  of  and  from 
such  under-tenant  or  under-tenants  of  such 
lands,  tenements,  or  hereditaments,  if  such 
tenant  for  life  die  on  the  day  on  which  the 
same  was  made  payable,  the  whole,  or  if  be- 
fore such  day,  then  a  proportion  of  such  rent 
according  to  the  time  such  tenant  for  liib 
lived  of  the  last  year  or  quarter  of  a  year,  or 
other  time  in  which  the  said* 

rent  was  growing  due  as  afore-  [  *1349  ] 
said.    9  Mod.  22. 

2.  If  tenant  in  tail  make  a  lease,  and  die 
without  issue  before  the  reut  becomes  due, 
the  rent  in  arrear  at  the  time  of  his  death 
shall  be  apportioned  between  the  personal 
representative  of  the  tenant  in  tail  and  the 
remainder  man  in  fee.  Pagget  v.  Gee,  9 
Mod.  482. 

14  Geo,  2. 

Cap.  17. 

If  a  plaintiff  do  not  go  to  trial  according 

to  the  practice  of  the  court,  the  defendant 

may  have  judgment  as  in  case  of  a  nonsuit. 

Rice  V.  WUmer,  11  Mod.  237. 

17  Geo.  2. 

Cap.  sa 

By  s.  4.  any  person  aggrieved  by  any  rate 
madfe  for  the  relief  of  the  poor,  or  who  shall 
ha?e  any  material  objection  to  any  person 
being  put  on  or  left  out  of  such  rate,  or  to 
the  sum  charged  on  any  person,  shall  and 
may  give  reasonable  notice  of  appeal  to  the 
next  general  or  quarter  sessions.  11  Mod. 
259.  n. 
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t8(?eo.3. 

Cap.  15. 
This  act  disiolved  the  company  of  barber 
sargeoni,  and  made  the  two  trades  in  Lon- 
don separate  and  distinct  corporations.  Rtx 
▼.  8Uinii$k^  11  Mod.  110.  n. 

19  Geo.  3. 

Cap.  37. 
By  s.  7.  **  any  person  sued  in  an  action  of 
debt  covenant  or  any  other  action  on  any 
police  of  insurance,  may  bring  into  court 
any  sum  or  sums  of  money;  and  if  the 
plaintiff  shall  refuse  to  accept  it  with  costs 
taxed  in  full  discharge,  and  the  jury  shall 
not  assess  above  the  sum,  the  plaintiff  shall 
pay  the  costs.^    11  Mod.  270. 

20  Geo.  3. 

Cap.  19. 

1.  This  act  empowers  justioee  in  certain 
cases  to  examine  a  servant  upon  oath,  and 
to  make  an  order  thereon  for  the  payment 
of  wages.    Reg,  v.  CeeQl,  1 1  Mod.  267. 

2.  It  extends  the  power  of  justices  to  ex- 
amine  servants  on  oath  in  certain  cases  to 
all  servants  in  hnsbandjrv,  though  hired  for 
less  time  than  a  year.    Id.  ibid. 

22  Gee.  2. 
Cap.  25. 
By  this  act  **  no  person  shall  ransom  or 
enter  into  any  contract  or  agreement  for 
ransoming  any  ship  or  vessel,  or  any  mer- 
chandise or  goods  on  board  the  same,  which 
shall  be  captured  by  the  enemy;  and  all 
contracts  and  agreements  entered  into,  and 
all  bills,  notes,  and  other  securities  given  for 
such  purposes,  are  void,  and  the  offender 
liable  to  a  penalty  of  dOOJ.**    11  Mod.  6.  n. 

31  Geo.  2. 

Cap.  11. 
By  this  act  ^'no  person  who  shall  be 
bound  apprentice  by  any  deed,  writing  or 
contract  not  indented,  being  first  legally 
stamped,  shall  be  liable  to  be  removed  from 
the  place  in  which  he  is  so  bound,  and  has 
been  resident  forty  days,  by  reason  of  such 
deed,  writing,  or  contract  not  being  indented 
only."    11  Mod.  205.  n. 

34  Geo.  3. 

Cap.  61. 
It  enacts  that  ^  no  master  baker,  journey- 
man baker,  or  other  person  carrying  on  the 
business  of  a  baker,  in  London,  or  within 
twelve  miles  of  the  said  city,  riiall,  on  any 
pretence  whatever  make,  bake,  or  expose 
to  sale  any  bread  or  rolls  of  any  sort  or  kind, 
or  bake  any  meat,  puddings,  pies,  or  tarts, 
or  in  any  other  manner  exercise  the  trade 
or  calling  of  a  baker  on  the  Lord^  day,  or 
any  part  thereof,  except  the  selling  of  bread 
or  baking  of  meat,  pudding,  or  pies  only  on 
the  Lora's  day,  between  the  hours  of  nine 
in  the  forenoon  and  one  in  the  afternoon." 
11  Mod.  114.  n. 
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I.  Or  TBI   NATimtB   or  a  STATfrrK-MKaCBANT, 
STATUTB-STAPLX,     AND     aXOOONIZANCC 

IN  Tin  NATirax  or  a  btatotx-staplb. 

1.  A  statute-merchant  must  be  sealed  with 
two  pieces ;  otherwise  it  is  not  good.  Bynn 
V.  Byron,  Cro.  Elix.  472. 

2.  A  statute-merchant  is  void  for  not  ex. 
presssing  therein  the  day  of  payment  Mai" 
tkew  V.  Dames^  W.  Jo.  1.  52, 53. 

3b  But  it  seems  if  no  day  of  payment  is 
expressed,  it  is  payable  immediately.  J. 
Bridg.  20. 

4.  A  statute  without  a  defeasance  is  good 
if  money  can  be  proved  to  be  paid.  Middie^ 
ton  V.  Shdljf^  1  Lev.  197. 

5.  By  sUtute  27  Eliz.,  the  whole  tenor 
and  contents  must  be  entered  within  tax 
months  in  the  office  of  the  dark  of  th«  re. 
cognisances.    2  Sannd.  70. 

&  A  statttte^staple  is  confined  to  those  of 
the  sUple  by  sUtute  23  H.  6.    Ibid. 

7.  A  recognizance  taken  before  the  chief 
justice  of  the  Common  Pleas  in  the  natare 
of  a  statute-staple  arose  out  of  statute  23 
H.6.  2  8aund.7a  Vaugh.  102. 

8.  It  may  be  need  1^  all  person*.  2 
Saund.  70. 

9.  It  is  not  within  the  statute  27  Elix., 
but  by  statute  8  G.  1.  shall  be  entered  with 
the  derk  of  the  recognixanoe.  2  Sanod. 
70  a. 

IL  Wbbi  okbt  libs. 

1.  Though  the  statute  be  void  for  want  of 
form,  yet  if  it  have  the  seal  of  the  eoniiaor« 
the  conusee  may  sue  on  it  as  a  bond.  2 
Saund.  69  6.  FuMiamY.  Anm^  Cro.  EL  319. 

2.  Upon  a  statute-merchant  which  wants 
the  smaller  seal,  debt  cannot  be  brought, 
unless  the  delivery  of  it  as  his  deed  can  be 
proved.    Mo.  405. 

3.  In  debt  upon  a  statute-stapla,  it  mmk 
be  averred  that  one  of  the  ptitii 
merchant  at  the  time  of  the  debt 
2  Ld.  Raym.  819. 

III.  ExaoimoN. 

1.  Execution  under  stat  2  ft  13  Ed.  L 
mav  be  taken  out  any  Ume,  either  by  conusee 
or  his  executor,  without  a  oeufa,  9  Ssiuid. 
70  6. 

2.  A  rent-charge  is  extendible,  thoagb  the 

statute   speak  only  of  lands  and 
Mo.  32. 

3.  A  revereion  after  an  estate  fiv  BA 
wtendible.    Mo.  36. 
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4^If  the  oomiior  releiae  a  rent  which  he 
hfts,  yet  the  conuBee  may  extend  it  Winch' 
cmiiheY,  PuOetian^  Hob.  165. 

5.  Execution  of  it  rnnj  be  lued  against 
bodj,  lands,  and  goode,  all  at  once  by  one 
writ,  or  severally  one  after  another,  fhtier 
T.  JaekMon^  Hob.  60.    %  Baand.  70  b, 

6.  If  oonnsor  be  taken,  and  sheriff  suffer 
him  to  -eseape,  either  goods  or  lands  are 
liable.    1  And.  266. 

7.  But  if  the  eonuBor*s  body  be  taken,  and 
let  at  large  by  the  assent  of  the  conosee, 
the  land  is  thereby  discharged.  LinacerU 
case,  1  Leon.  330, 331. 

8.  The  conusee  can  have  no  advantage  of 
the  33  H.  8.  c  5.,  bat  where  he  is  pat  with- 
fmt  remedy  to  obtain  any  part  of  his  debt ; 
and  if  he  has  remedy  either  in  vrtBenti  for 
part,  or  tn/Wuro  for  all  or  part,  tiie  act  does 
not  extend  to  it.   Ful%oood^9  case,  4  Co.  64  b. 

9.  Lands  descended  to  an  infant  are  not 
cstendible  duranU  smiiort  mUiU,  Mo.  37. 

10.  Bat  though  a  statute  is  not  extendible 
against  an  infant,  yet  equity  may  therein 
rriieve  against  him.  MiddUton  v.  SheUy^  1 
Lev.  19a 

11.  If  a  conusee  has  execution  of  four 
booses,  and  the  execution  would  endure  for 
thirteen  years,  and  afterwards  two  of  the 
said  houses  are  evicted  by  degU  for  fifteen 
years,  such  conusee  may  assign  over  his 
interest  in  the  two  houses  so  evicted ;  and  if 

the  conusee  is*  ousted  by  wrong 
[  *1351  ]  by  the  conusor,  or  any  other  who 

has  the  immediate  estate,  the 
eonnsee  shall  hold  over.  Puiwod'B  case,  4 
Co.  64  b. 

12.  Ifa  man  marry  an  inheritrix  and  have 
iMoe,  and  then  acknowledge  a  statute,  and 
they  seD  the  land  by  fine,  the  land  shall  not 
be  charged,  for  the  conusee  is  in  by  the 
ftnM.     Tke  Serjmnf$  case,  3  Leon.  354. 

13.  The  extent  of  the  statute  changes  not 
the  possession  till  liberate  executed.  Groft- 
hamy.  JTiombmrmighf  Hob.  83.  3  Saund. 
70  6. 

14.  Under  this  writ,  the  sheriff  gives  only 
l^gal  possession ;  the  conosee  must  get  ac- 
tual poseession  by  an  ejectment.  2  Saund. 
706. 

15.  Though  the  Hberaie  be  not  returned, 
^et  the  execution  is  well  made;  but  when 
mquisition  is  to  be  taken,  there  the  writ 
oogfat  to  be  retomed,  FSdwood'B  case,  4  C  o. 
v4  b. 

16.  An  extent  upon  a  fmtne  statute, 
where  extended  afler  a  prior  statute,  is  in 
the  nature  of  a  reversionai  interest  Digh- 
ten  V.  Qreamlt  3  Vent  338.  See  Cro.  Jac 
484. 

17.  If  the  oonusee  purchase  part,  all  the 
other  lands  in  the  hands  of  the  other  feof- 
fbes  are  discharged.  Sir  W.  Fleetw)od*$  case. 
Hob.  46. 

18.  When  a  former  statute  is  determined, 
whether  it  be  by  release  of  the  debt,  by  pur. 


chase  of  part  of  the]  lands,  by  being  barred 
by  non-claim  upon  a  fine,  satisfaction  ac- 
knowledged, or  any  other  means,  this  lets 
in  the  puiene  statute.  Dighion  v.  Oreemril^ 
3  Vent  333. 

19.  An  extent  begins  by  record,  but  it 
may  end  without  record  ;  for  a  lease  by  the 
conusee  after  extent  determines  it,  and  he 
that  has  a  puisne  statute  may  enter.  S.  C. 
2  Vent  336. 

20.  Upon  an  extent  of  the  lands  of  the 
conusor  of  a  statute-merchant,  they  shall  be 
delivered  to  the  extenders  if  they  extend 
them  too  high.    Plow.  83. 

21.  The  conusee  may  waive  the  execution 
given  on  the  recogkiizance  by  37  Ed.  3.,  and 
treat  it  as  a  bond.    3  Sauna.  70  a. 

IV.  IllCIDKNTB. 

1.  A  statute  cannot  at  law  be  assigned  be- 
fore extent    .^nora.  2  Vent  363. 

3.  The  conosee  of  a  statute  can  release  it, 
notwithstanding  an  assignment    3  Ro.  399. 

3.  Release  to  conusor  of  a  statute  of  dl 
right  in  the  land  is  no  bar.  JIfitton  v.  Bjf, 
J.  Bridg.  124. 

4.  A  was  bound  in  a  statute  of  202.  to  B, 
B  sued  execution,  and  the  land  of  A  was  de- 
livered to  B  in  execution  until  he  had  levied 
the  20/.,  and  afterwards  B  made  a  defeasance 
to  A  by  indenture  that  if,  &c.,  the  statute 
should  be  void ;  and  held  that  the  defeas- 
ance is  sufficient  to  defeat  the  statute,  and 
the  execution  upon  it  Case  of  Fardioint,  6 
Co.  13  a. 

5.  An  estate  by  statute-merchant  or  sta- 
ple cannot  be  barred  by  a  recovery.  3  Saund. 
42  <i. 

6.  A  tenant  by  statutennerchant  or  sta- 
le is  not  liable  for  waste.    3  Saund.  350.  n. 

7.  If  the  conusor  sow  the  land,  the  conu- 
see shall  reap.  Bardent  and  WWiingUm^e 
case,  2  Leon.  54. 

V.  RXSTITUTION. 

I.  When  the  execution  upon  a  statute- 
staple  by  liberate  is  satisfied  by  efiluxion  of 
time,  the  conusor  cannot  enter  without  a 
$eirefaeia»;  otherwise  in  degit.  Fuhoood^e 
case,  4  Co.  64  b. 

3.  No  ejectment  lies  though  conusee  has 
levied  his  debt    2  Saund.  73  m. 

STEALING. 

I.  What  snauiio  is  fkloiit,  p.  1351. 

II.  iNnioTMDrr  loa  stiauiig,  p.  1353. 
III.  RmsoT  to  aaooviE  goods  stozjen,  p. 
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L  What  stkauno  is  FELONt. 

1.  If  goods  are  delivered  to  a  porter  or 
carrier,  and  stolen  by  him,  it  is  felony.  J. 
Kely.  35.  82,  83. 

3.  So,  though  taken  by  colour  of  law,  yet 
it  is  felony,    nex  v.  Garatner,  J.  Kety.  47. 
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SUBJECT. 


3.  Goods  taken  by  a  lodger   that  hires 
them,  is  at  common  law  neither 
[  *1352  ]  felony*  nor  trespass.  J.  Kely.  fi4. 
Vide  lb.  81  to  85,  contra. 

II.   Indictment  roa  stealing. 

1.  An  indictment  ^o</ eept/  quMdampu^ 
ee$  of  J  S,  called  carp  fishes,  is  good,  though 
without  any  mark  of  value.     1  Lev.  203. 

2.  Goods  of  the  employer  may  be  laid  to 
be  the  goods  of  the  carrier.  Rex  t.  TVollop^ 
J.  Kely.  39. 

3.  An  indictment  lies  for  stealing  the 
goods  of  a  person  unknown.  8  Mod.  248. 
See  also  Anon.  8  Mod.  165. 

4.  An  indictment  eo  quod  Let  L  feUmice 
duos  eeatenae  eatei  cepU  et  asportaverunt,  was 
quashed,  because  eentenae  is  uncertain,  and 
because  eepit  was  in  the  singular  namber. 
Cro.  Eliz.  754. 

5.  On  not  guilty  pleaded  to  an  indictment, 
a  property  must  be  proved  in  somebody. 
Anon.  8  Mod.  24a 

III.  Remedy  to  eeoover  goods  stolen. 

1.  The  property  is  not  altered  by  the  com. 
pletion  in  market^overt  of  a  contract  made 
out  of  it,  with  election  of  ader  refusal  in  the 
vendee.    1  Dy.  99.  pi.  66. 

2.  By  Stat.  21  H.  8.,  stolen  goods,  though 
•old  in  market-overt,  are  to  be  restored  to 
the  owner  prosecuting  to  conviction.  2 
8aund.  47  e. 

3.  The  statute  is  confined  to  felonies,  and 
therefore  the  purchaser  of  goods  obtained 
by  false  pretences  may  bring  trover  against 
the  owner  for  them  after  conviction.  2 
Saund.  47  e.  n.  [t]. 

4.  The  owner  of  goods  ^olen  cannot  re- 
cover before  conviction.    2  Saund.  47  e. 

5.  A  ferryman,  or  common  innkeeper,  or 
carrier,  is  liable,  though  the  goods  be  stolen; 
otherwise,  of  a  factor.  Southcote^i  case,  4 
Co.  84. 

STEWARD. 

1.  A  steward  having  a  reputed  authority, 
may  do  things  of  necessity,  as  admittances 
or  presentments  of  naisances;  but  not  acta 
voluntary,  as  grants,  or  if  he  diminish  the 
ancient  rents.    Cro.  Eliz.  699. 

2.  The  steward  of  a  court  leet  (except  a 
steward  by  patent)  cannot  hold  a  court 
without  directions  from  the  lord.  Comb. 
285. 

3.  The  steward  of  a  court  leet  cannot  im- 
pose a  fine  on  a  person  who  is  not  in  court, 
but  may  have  him  amerced.  Fletdter  v.  /n- 
groHh  5  Mod.  130. 

4.  Steward  of  a  manor  cannot  make  a  de- 
puty without  special  words  in  his  patent  so 
to  do.    3  Salk.  124. 

5.  The  stewardship  of  a  manor  may  be 
granted  in  reversion.    3  Salk.  125. 

6.  A  steward  of  the  king*s  manor  appoint- 
ed by  the  auditor  or  surveyor  is  not  good, 


for  they  have  no  such  authority.    Cro.  Ehz. 
699. 

7.  An  attachment  lies  against  the  steward 
of  an  inferior  court  for  discharging  a  jury 
before  they  have  given  ft  verdict.  Wright 
V.  Crtimp,  7  Mod.  2. 

STRIKING. 

1.  Striking  in  Westminster  Hall  sedenti- 
bus  rvrtts,  is  punishable  with  loss  of  right 
hand,  perpetual  imprisonment,  and  forfeiture 
of  lands  and  goods.  2  Dy.  188.  pi.  10.  Oid- 
field  V.  Oerling,  12  Co.  71. 

2.  For  striking  in  a  court-leet  aedenU  cu- 
ria^ the  steward  may  impose  a  fine.  2  J>j, 
233.  pi.  14. 

3.  An  indictment  without  conviction  or 
outlawry,  is  not  sufficient  to  subject  one  who 
strikes  in  a  churchyard  to  the  corporeal  pn. 
nishment  directed  by  5  &  6  Edw.  6.  c  44 
and  whether  without  sentence  he  stand  ipoo 
facto  excommunicated,  qu^re,  3  Dy>  275. 
pi.  48. 


STOCK. 

1.  Stock  in  the  public  funds  is  not  goods 
and  chattels,  but  a  i^ime  in  action,  1  Saund. 
210  a.  n.  [a]. 

2.  If  a  person  has  1800Z.  stock  m  the  funds, 
and  devises  lOOOZ.  of  it,  and  afterwards  sells 
16002.,  and  then  buys  1400/^  and  between 
the  making  of  the  will  and  the  tesUtor'e 
death  the  legislature  changes  that  kind  of 
stock  into  annuities,*  these  cir- 
cumstances make  no  alteration  [  *1353  ] 
in  the  legacy.  Partridge  v.  Part' 
ridge,  9  Mod.  269. 

3.  A  having  purchased  stock  for  7501.,  en- 
trusts B,  her  broker,  with  the  orders  and 
minutes ;  B  gets  another  to  personate  A,  and 
sells  the  stock  to  C  for  994/.,  and  having 
transferred  it,  leaves  the  kingdom ;  A  hear- 
ing of  the  fraud,  forbids  C  to  part  with  the 
stock ;  but  C,  notwithstanding,  seUs  It  to  D, 
for  10902.,  and  D  sells  it  to  £  for  1100/.,  A 
brought  trover  afainst  C  and  recovered 
7502.  damages,    monk  v.  GroAom,  8  Mod.  9. 

4.  Stock  must  be  transferred,  or  tendered 
to  be  transferred,  before  the  other  party  ie 
obliged  to  part  with  his  money.  Loci  v. 
Wr^ht,  8  Mod.  42. 

5.  In  assumpsit  for  not  transferring  stock, 
the  declaration  must  be  speciaL  1  Saund. 
269  h.  n.  [c]. 

6.  In  a  contract  for  stock,  it  must  appear 
by  the  register  itself  to  whose  use  the  con- 
tract was  made.  Rogere  v.  WHmm,  Coon. 
365. 

7.  Nil  delU  is  not  pleadable  to  deht  on 
articles  for  not  paying  for  stock.  Stnu 
778. 


SUBJECT. 
A  bastard  bom  of  English  parents,  though 
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beyond  ae^  if  under  the  dominion  of  the 
crown.  In  a  liege  subject  of  £ngland.  Anon. 
2Dy.2d4.p].39. 

SUBSIDIES. 

[5eej»ff^  tit.  Taxes.] 


SUMMONS. 

I.  The  Msiions  cannot  ezerciee  their  au- 
thority between  masters  and  servants,  unless 
the  party  complained  of  bo  summoned  to  ap- 
pear.    Watkins  v.  Edvotards,  1  Mod.  287. 

S.  If  the  defendant  be  not  summoned,  it  is 
a  misbehavioor  in  the  justices,  (or  which 
an  information  lies.  Rex  v.  VenabUt,  8  Mod. 
37& 

3.  A  summons  must  be  issued  before  grant- 
ing a  warrant  of  apprehension  for  non-pay 
ment  of  money.    1  Saund.  262  e. 

4.  In  debt  for  an  amercement  in  a  court 
leet,  it  most  be  shown  that  the  party  was 
summoned  to  the  court  at  such  a  day  and 
pbce.     Brooks  V.  Hustler^  11  Mod.  76. 

5.  An  order  of  bastardy  was  quashed,  fi>r 
not  setting  forth  that  the  putative  father  was 
summoned.    Rex  v.  Clegg^  8  Mod.  4. 

6.  Though  a  summons  is  necessary,  it  need 
not  be  stated  in  the  conviction.  1  Saund. 
262  c. 

7.  A  summons  is  not  necessary  to  a  mem- 
ber of  a  corporation  not  resident  in  the  town. 
Rex  V.  Tnuhody^  U  Mod.  75.  n. 

8.  It  is  ordinarily  sufficient,  if  a  summons 
be  left  at  the  usual  place  of  the  party's 
abode.    Reg.  v.  Simpeon,  10  Mod.  345. 

9.  A  summons  is  the  first  process  of  an 
inferior  court,  and  must  issue  before  a  capias 
can  be  awarded.    1  Mod.  173. 

10.  In  an  action  of  debt,  a  summons  is  the 
first  process  in  the  superior  courts^  and  if 
the  party  appear  upon  it,  common  bail  only  is 

aioired;  but  if  he  do  not,  a  capias  issues  to 
d  to  special  bail,  upon  a  supposition  that 
he  has  contemned  the  process  of  law.  HaU 
T.  Booths  1  Mod.  236. 

II.  In  real  actions  there  ought  to  be  real 
smmnoners,  and  two  of  them ;  and  if  there 
be  not  such,  thotigh  the  sheriff  ^ve  notice  to 
the  party,  the  court  will  set  aside  the  judg- 
ment on  motion.    2  Show.  282. 

12.  But  a  summons  in  real  actions  is  now 
never  actually  made.    2  Saund.  45  c. 

13.  Tbe  omission  of  supreme  head  of  the 
church,  in  the  king's  style,  does  not  vitiate 
his  vnit  of  summons  to  parliament.  1  Dy. 
9a  pL  50. 


SUMMONS   AND    SEVERANCE. 

1.  Summons  and  severance  takes  place  in 
no  personal  actions,  only  in  the  case  of  exe- 
cutors.   Carter,  191. 

2.  In  debt  brought  by  two  executors,  one 
was  summoned  and  severed,  and  afterwards. 


he  who  was  served  died,  and  the  defondant 

pleaded  it  in  abatement   of  the 

writ;  held  the  writ  shall  not*  [  *1354  ] 

abate.    Read  v.  Redman^  10  Co. 

134  a. 

3.  Summons  and  severance  are  always  be- 
fore appearance,  and  nonsuit  afler,  where  the 
severance  is  without  process,  ice.    Id.  ibid. 


SUNDAY. 

1.  The  ecclesiastical  courts  may  proceed 
on  the  statute  1  Eliz.  c  2.  s.  14.  against  a 
man  for  not  going  to  his  parish  church  on  a 
Sunday.    Briiion  v.  Standish,  6  Mod.  18& 

2.  A  citation  may  be  served  (by  fixing  it 
on  the  church-door)  on  a  Sunday.  Allen  v. 
Brookbank,  Salk.  625.  5  Mod.  450.  Carth. 
504.    Brookbank  v.  AUenson,  12  Mod.  275. 

3.  Held  to  be  no  ground  of  error,  that  in- 
formation was  alleged  to  be  exhibited  on  a 
Sunday.    Bedoe  v.  Alpe^  W.  Jo.  156. 

4.  An  arrest  on  a  Sunday  might  be  made 
in  any  case  at  common  law :  no  judicial  acts 
can  be  done  on  a  Sunday,  but  ministerial 
may.    MatkaiUejfs  case,  9  Co.  66  b. 

5.  Selling  meat  on  a  Sunday  is  no  offonce 
at  common  law.    Stra.  702. 

6.  The  holding  a  fair  on  every  twenty- 
ninth  of  August,  without  excepting  Sunday, 
may  be  good  ;  for  the  sale  then  is  not  void. 
Cro.  Eliz.  485. 

7.  A  declaration  cannot  be  delivered  on  a 
Sunday.  TaylorU  case,  12  Mod.  667.  Waide- 
grave^e  case,  12  Mod.  606,  607.  CaiOm^ 
Fort.  375. 

8.  Sundays  and  holidays  are  computed  for 
acts  done  out  of  court  Asmole  v.  Goodiviny 
2  Salk.  624. 

9.  Though  Sunday  is  included  in  notices 
for  trials,  &c.,  yet  it  is  not  included  in  the 
four  days'  rule  to  plead,  or  to  move  in  arrest 
of  judgment,  &c.  Lord  Coningsby^s  case,  8 
Mod.  46.  Hales  v.  Owen,  Salk.  625.  Sed  vide 
Stra.  86. 

10.  One  may  be  taken  on  an  escape  war- 
rant on  a  Sunday.  Parker  v.  Moor,  2  Ld. 
Raym.  1028.    S.  C.  Salk.  626. 

11.  But  an  attachment  for  non-payment 
of  costs,  or  non-performance  of  an  award, 
(being  now  considered  as  a  civil  execution,) 
cannot  be  executed  upon  a  Sunday.  2  Ridgw. 
309.  note.  1  T.  R.  266.  Cowp.  136.  CeeiVs 
case,  12  Mod.  348. 

12*  A  fine  is  erroneous,  if  any  of  the  pro- 
clamations are  on  a  Sunday.  Fish  v.  Brocket, 
6  Mod.  196. 

13.  A  scire  facias  made  returnable  on  a 
Sunday  is  void.  Prime  v.  Mason,  11  Mod. 
120. 

14.  Ifa  writ  of  inquiry  be  made  returnable 
tree  TVinitatit,  and  the  return-day  happen  to 
be  Sunday,  it  is  bad,  and  cannot  be  executed 
on  tiie  Monday.  Harvey  y.  Broad,  6  Mod. 
148.  159.  196.    Salk.  62&  S.  C.    Davy  v. 
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SttUtr^  6  Mod.  251.    Stra.  387.    Fort.  373. 
S.P. 

15.  The  coart  is  bound  to  look  into  the  al- 
manack, and  to  take  notice  of  it,  in  ugh  not 
specially  assigned  for  error.  Stra.  387.  Fort. 
373. 


SUPERSEDEAS. 

I.  Writs  that  issne  out  of  B.  R.  erroneoasly 
are  frequently  superseded  before  the  return. 
Ees  y.  Theeit  10  Mod.  353. 

9.  A  writ  cannot  be  superseded  after  it  is 
returnable.    Andr.  195. 

3.  In  a  writ  of  dower,  if  the  return  of  the 
summons  be  contrary  to  31  Elii.  c  3.,  the 
court  will  grant  a  supersedeas  to  the  grand 
cape.    Fumia  y.  Watethtnue^  1  Mod.  197. 

4.  If  a  privilsffed  person  as  sn  attorney, 
&C.9  or  his  meniu  servant,  is  sued  in  any  ju- 
risdiction foreign  to  his  privilege,  he  may 
haye  a  snpersecfeas.    Vangh.  155. 

5.  A  supersedeas  does  not  lie  on  a  mando' 
mu$  po$i  mortem^  or  on  a  diem  damii  extre- 
mum,  but  the  party  grieved  must  traverse 
the  office.    3Dy.  170.pL2. 

I  6.  Where  judgment  is  had  against  a  pri- 
soner, and  he  is  not  charsed  in  execution 
within  two  terms,  he  shaU  have  a  superse- 
deas, and  be  disdiarged  upon  common  bail. 
Garth.  469. 

7.  A  writ  of  second  deliverance  is  a  super- 
sedeas to  a  reUmo  habendo^  though  sued  out 
■iter,  if  returnable  before  it ;  but  not  to  a 
writ  of  inquiry  upon  a  recovery  in  repJevin. 
Pahn.  403.    1  Dy.  41.  pi.  4. 

8.  The  delivery  of  a  hubuu  ear' 
I  *1365  ]  pu»  is  a*  supersedeas,  although 
the  writ  be  not   xetumable  till 
after  the  term.    HayUy^e  case,  1  Mod.  195. 

9.  A  writ  of  error  is  a  supersedeas,  and 
no  CO.  Ml.  can  issue  even  to  charge  bail. 
Prac  Ca.  K.  B.  215. 

10.  The  sealing  of  a  writ  of  error  is  a  su- 
persedeas to  the  execution,  even  though  the 
writ  varies  from  the  record.  Haghn  v.  Unr- 
derwoody  1  Mod.  38. 

II.  Upon  the  delivery  of  a  writ  of  error 
to  the  clerk  of  the  errors,  it  becomes  a  super- 
sedeas to  a  icirs  faeioi  upon  the  judgment ; 
but  if  bail  be  not  put  in  by  the  plaintiff 
in  error,  within  four  days  after  the  allow- 
ance of  the  writ  of  error,  it  ceases  to  be  a 
supersedeas.    Say.  53.    Prac  Ca.  K.  B.  216. 

12.  A  writ  of  error  is  a  supenedea,  al- 
though  only  bail  and  not  recognisance  be 
put  in.    3  Show.  304. 

13.  A  writ  of  error  coram  vobU  is  not  a 
supersedeas  in  itself,  but  execution  cannot  be 
sued  out  upon  the  judgment,  while  the  writ 
oferror  is  depending,  without  the  leave  of 
the  court  Say.  166.  Hearne  v.  Bu$kely  7  Mod. 
165. 

14.  If  judgment  in  debt  on  bond  be  affirm- 
ed on  error,  and  another  writ  of  error 
brought,  it  is  no  supersedeas,  unlesr  the 


plaintiff  in  error  puts  in  bail.    Ansa.  7  Mod. 
120. 

15.  In  a  writ  of  error  returnable  in  parlia- 
ment, if  no  certain  day  be  mentioned,  it  shall 
not  be  a  supersedeas.  Sedgtriek  y.  GsAsn, 
1  Mod.  106. 185. 

16.  The  delivery  of  a  certUfrari  is  a  super- 
sedeas, and  if  the  court  afterward  proceed,  an 
attachment  shall  issue.  SmUfCa  case,  1 
Mod.  44. 

17.  A  eerHorari  delivered  to  justices  of  the 
peace  after  reatitution  awarded,  and  before 
it  be  executed  by  the  sheriff,  is  not  a  super- 
sedeas to  the  sheriff,  unless  the  Justices 
make  a  supersedeas  upon  it ;  whidi^  if  they 
neglect  to  do,  they  are  finable  for  the  con- 
tempt   Mo.  677. 

18.  An  audita  querela  is  not  immediately 
a  supersedeas  as  a  writ  of  error  is.  Holt. 
664. 

19.  If  a  sheriff  takes  a  person  before  he 
has  notice  of  a  supersedeas  to  the  writ,  it  is 
good.    Prac.  Ca.  K.  B.  215. 

30.  A  sheriff  makes  his  warrant  to  the 
bailiff  to  take  the  body  upon  a  curiae  ad 
so/.,  and  before  the  warrant  ezecoted,  the 
sheriff  receives  a  supersedeas,  the  bailiff  not 
having  notice  proceeds,  still  the  arrest  is  not 
lawful,  though  the  bailiff  is  excusable  in 
trespass.    Mo.  677. 

21.  If  a  sheriff  bjjieri  fadoM^  take  goods, 
and  before  sale  there  comes  a  writ  of  super- 
sedeas, he  can  still  sell  them  and  not  deliver 
them  to  the  party ;  otherwise,  if  the  writ 
had  come  before  the  taking  of  the  goods. 
Mo.  543. 

S3.  A  supersedeas  delivered  to  tbo  sheriff 
prevents  his  distraining  the  jury,  or  return- 
ing the  habeoB  corpora.    Telv.  57. 

23.  If  a  supersedeas  be  delivered  to  the 
sheriff  to  a  writ  of  nist  prttis,  and  a  trial  is 
afterwards  had,  it  is  error.  Prac  Ca.  K.  B. 
215. 

24.  The  escfaeator  being  commanded  by 
the  writ  quod  euperdeat,  when  it  should  be 
tupertedeaty  held  that  it  could  not  be  amend- 
ed.   Lord  Powie'e  case,  3  Dy.  170.  pi.  4. 

25.  A  supersedeas  is  a  writ  which  a 
sheriff,  on  going  out  of  office,  is  bound  to 
deliver  over  to  his  successor.  CaUhrop  v. 
PAtZ^ipt ,  1  Mod.  333.    2  Mod.  217. 

SUPERSTITIOUS  USES. 

1.  If  a  devise  be  made  to  any  of  the  de- 
visor's kindred,  on  condition  of  procuring 
the  performance  of  superbtitious  uses  within 
the  Stat  1  Edw.  6.  c.  14.,  although  the  de- 
visor has  limited  Certain  sums  of  money  to 
those  uses,  yet  the  lands  are  given  to  the 
king  by  the  said  statute ;  and  no  other  con- 
sideration is  to  be  supposed,  but  that  the 
intention  of  the  devisor  Was  to  advance  sock 
uses,  unless  some  other  consideration  was 
declared,  ^dame  v.  Lambert,  4  Co.  104  b. 
Moore,  648.  &C. 
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2.  Landf  given  in  tail,  or  for  ]ife«  for 
■upentitious  uses,  are  within  the  statute,  as 
well  as  estates  in  fee,  or  for  years,  which 
alone  are  mentioned.    Id.  ibid. 

3.  Whether  the  person  be  of  the  blood 
or  not,  single  or  corporate,  or  politiCt  to 
whom  the  land  is  devised,  makes  no  dif- 
ference.   Id.  ibid. 

[  ♦lase  ]      SURETY*. 

1.  A  justice  may  make  a  warrant  to  bring 
a  party  before  himself  to  find  sureties  of  the 
peace.    Fonier  r.  Smithy  5  Co.  59  a. 

3.  An  action  of  aitumprii  lies  by  one 
surety  against  his  co^areties,  or  the  party 
for  whom  he  is  surety,  on  an  implied  request, 
if  he  has  paid  the  whole  debt  1  Saund. 
264a.n.[c]. 

SURGEON, 

A  snigeon  may  maintain  an  action  for 
his  trouble,  though  subject  to  a  penalty 
under  2  H.  8.    1  Saund.  309  a.  n  [6]. 

SURPLUSAGE. 
I.  What  woros  in  pleading  mat  bk  rb- 

JXCTED  AS  SUarLUSAOX,  p.  1356. 

II.  What  cannot  bi  rejbctkd  as  suarLus- 
AOE,  p.  1357. 
III.  EmcT  OF  svarLUSAGB,  p.  1357. 

I.  What  words  in  njeading  mat  bk  rejsotid 

AS  SURPLUSAGX. 

1.  If  a  thing  be  alleged  in  pleading  which 
it  was  not  necessary  to  allege,  it  may  be 
rejected  as  surplusage.  Wyndham  ▼.  Bowen^ 
Say.  149. 

2.  What  ie  immaterial  shall  be  rejected  as 
snrplaBage.  Rex  v.  Bp,  of  Chuter^  5  Mod. 
303. 

3.  If  what  is  contained  under  a  teilieet  be 
contrary  to  a  positive  allegation  in  the 
pleadings,  it  may  be  rejected  as  surplusage. 
Say,  221. 

4.  In  osfiimpsit  for  money  had  and  re- 
ceived by  the  defendant  for  the  plaintiff,  to 
the  use  of  the  defendant,  the  latter  words 
may  be  rejected  as  surplusage.  Nbsvoorthy  v. 
Wyidenum,  1  Mod.  42. 

5.  A  wife,  as  administratrix  of  her  husband, 
brought  debt  for  arrears  of  rent  granted  to 
the  husband  and  wife ;  the  naming  herself 
administratrix  was  held  to  be  surplusage. 
Ma  887. 

6.  Plea  quod  solvit  14  JuUi;  replication, 
guod  non  BolvU  pradieto  14  die  Augusti; 
'^Augtuti'^  is  surplusage,  and  the  issue  is 
good.    Palm.  74. 

7.  In  replevin,  if  a  demurrer  to  a  repleader 
to  a  plea  in  bar  conclude  ^wherefore,  as 
before,  he  prays  judgment,  and  that  the  de- 
claration may  be  quashed,'^  these  last  words 
may  be  rejected  as  surplusage.  Crosse  v. 
jBi/son,  6  Mod.  102. 

Vol.  II.  51 


8.  In  trespass  for  throwing  down  rails  and 
entering  a  wharf,  if  the  defendant  plead 
that  A  was  possessed  of  the  wharf  under  a 
lease  then  unexpired,  and  had  a  way  from 
thence  over  the  locus  in  quo^  and  underlet 
the  same  to  the  defendant,  with  all  ways, 
&C.,  necessary  to  the  enjoying  of  the  same, 
and  that  he  the  defendant  had  no  other  way 
to  the  terminus  ad  quevh  the  allegation 
**  that  the  defendant  had  no  other  way,  &c.," 
is  surplusage.  Staple  v.  Heydon,  6  Mod.  1. 

9.  A  trespass  was  alleged  eonHnuando  in 
depaeturaiione  eonaUcaiione  et  consumptione 
herbar^  where  it  could  not  be  in  depose 
turatione^  it  was  held  to  be  surplusage,  and 
no  ground  of  error.    Mo.  684. 

10.  In  the  caption  of  an  indictment,  if  the 
year  of  the  kinff  be  stated,  and  the  year  of 
our  Lord  be  in  figures  instead  of  letters,  it 
may  be  rejected  as  surplusage,  .^non.  1 
Mod.  7a 

11.  An  insensible  word,  if  surplusage, 
shall  not  vitiate  an  indictment,  &c.  Rex  v. 
Harris,  8  Mod.  327. 

12.  In  an  indictment  for  entering  a  field 
and  **  cutting  down  trees  there  growing, 
the  goods  and  chattels,  &&'*  '*  goods  and 
chattels"  may  be  rejected  as  surplusage. 
Rex  Y.  Harris,  11  Mod.  121. 

13.  A  writ  of  appeal,  ooncluding  et  habeas 
ibi  tune  hoc  breve,  is  good ;  for  habeas  ibi  hoc 
breee  being  sufficient,  the  word  tunc  shall  be 
rejected  as  surplusage.  Bennet  v.  Preston^ 
4  Mpd.  159. 

14.  So  in  an  audita  querela,  where  the 
party  was  taken  upon  a  ea.  w.,  and  it  was 
recited  that  captusfuit  virtute  breviM  nostri 

juduMia,  the  writ  was  held  good,  and  the 
word  judieialie  rejected*  as  sur- 
plusage.    ArundtU  ▼.    Morris^  [  ♦ISST  ] 
cited  4  Mod.  159< 

15.  Where  an  action  lies  at  common  law, 
the  words  contra  formam  statuti  shall  be  re- 
jected as  surplusage.  Bennet  v.  7%aZ6ots, 
Com.  26. 

16.  To  a  plea  of  deprivation,  replication 
that  plaintiff  had  appealed  to  the  **  archbi- 
shop of  C.  in  his  prerogative  court  of  the 
arches  i"  on  a  general  demurrer,  because  the 
statute  gives  the  appeal  to  the  archbishop  of 
the  province  generally,  without  limiting  any 
court  in  particular,  C.  B.  rejected  the  wordd 
**  in  his  prerogative  court  of  the  arches"  as 
surfdusage.  Heath  v.  Atworth,  2  Dy.  ^40.  pi. 

46. 

17.  Although  the  23  Hen.  6.  c.  9.  ordains, 
that  if  sheriffs  take  any  obligation  in  other 
form  than  the  statute  prescribes,  such  obli- 
gation shall  be  void,  yet  a  bond  making  the 
condition  void  is  good,  for  these  words  may 
be  rejected  as  surplusage.  Maleverrer  v. 
Redshaw,  1  Mod.  35. 

II.  What  cannot  be  rejkctbd  as  surflus- 


AGX. 


If  a  judgment  be  given  at  Westminster, 
which  makeB  bona  notabUia  in  Middlesex, 
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and  tbe  administraton  of  the  plaintiff  de- 
clare in  a  scire  faeiat  on  the  judgment,  apon 
letters  of  administration  granted  **  bj  the 
archdeacon  of  Dorset,  these  words  cannot 
be  rejected  as  surplasage,  although  without 
tliem  the  declaration  would  be  good.  Adams 
▼.  Savage,  6  Mod.  135. 

III.     EFfECT  OF  SURPLUSAGE. 

1.  Surplusage  will  not  abate  a  writ. 
Crocker  y.  Dormer^  Poph.  24. 

2.  Though  it  vary  from  the  register.  Hob. 
51, 52. 

3.  Surplusage  hurts  not  in  a  count  Hob. 

4.  Surplusage  shall  not  vitiate  a  judg- 
ment.   Turner  v.  Moete,  8  Mod.  377. 

5.  If  surplusage  is  rejected,  it  is  as  if  the 
objectionable  matter  had  not  been  stated. 
Whitney  ▼,  Mulcatler,  Fort  334. 


I. 

n. 
m. 

IV. 

V. 
VI. 

VII. 

VIII. 

IX. 
X. 


SURRENDER. 

By  AND  TO  WHOM  A  BUEaEfffDBa  MAT  BB 
MADE,  p.  1357. 

Of  suRasNOBa  by  a  tenant  roa  life, 
p.  1358. 
Relatiyb  to  the  burrbndbr   of  a 

LEASE,  p.  1358. 

Relative  to   the   surrender  of  a 

corvHOLD,  p.  1359. 
Surrender  of  a  right,  p.  1360. 
Surrender  of  an  interesse  termini, 

p.  1360. 

How    THE    SURRENDER   SHOULD    BE,   p. 

p.  1361. 
Relative  to  the   cmnstruction  and 

EFFECT  of  a  SURRENDER,  p.  136t. 

How  it  should  be  pleaded,  p.  1361. 
Relative  to  actions  bt  burrxnderbe, 
p.  1361. 


I.  Bt  and  to  whom  a  surrender  mat  be 

MADE. 

1.  A  dean  and  chapter  may  surrender  to 
the  king  without  the  consent  of  the  bishop, 
and  the  corporation  will  be  dissolved  there- 
by.   3  Dy.  282.  pi.  26. 

2.  A  surrender  by  one  non  compos  mentis 
is  void  ab  initio.    3  Mod.  303. 

3.  One  tenant  for  years  cannot  surrender 
to  another  tenant  for  years.  Pory  v.  AUen^ 
1  Leon.  303. 

4.  Surrender  does  not  hold  place  betwixt 
joint^merchants.    3  Leon.  264» 

5.  The  husband  and  wife  can  neither  in 
deed  or  in  law  surrender  the  wife's  estate 
for  life,  so  as  to  bind  her  if  she  survives. 
Hob.  203, 204. 

6.  A  surrender  to  the  ase  of  a  will  is  good. 
1  Ro.  253. 

7.  Lessee  for  years  of  a  seignoxy  can  take 
a  surrender.    2  Ko.  181 . 

8.  No  man  can  take  it  but  he  who  has  the 
immediate  reversion.    3  Mod.  299. 

9.  A  surrender  to  an  infant  in  ventre  $a 
mere  is  void.    1  Ro.  254. 


10.*  A  man  cannot  anthoriie 
a  stranger  to  surrender  his  lease  [  *13S8  ] 
for  years,  so  as  to  make  it  a  good 
surrender.    Cro.  Eliz.  488. 

II.  Of  surrender  bt  a  tenant  for  ufe. 

1.  Alienation  by  tenant  for  life  to  bim  in 
remainder  for  life  is  a  surrender.  Gdnlaier 
V.  Bredon,  1  Co.  76  a. 

2.  The  reversioner  enfeoffs  the  tenant  for 
life;  it  enures  as  a  surrender  of  the  life 
estate,  and  makes  a  good  feoffment  3  Dy. 
35U.  pi.  48. 

3.  Tenant  for  life  levies  a  fine  to  the  le* 
versioner  in  fee  to  certain  usee ;  it  is  no  sur- 
render, but  it  may  be  to  an  use.  Cro.  Ehx. 
688. 

4.  The  surrender  of  tenant  for  lifo  to  him 
in  reversion  is  good  before  his  agroement 
thereto.  1  Show.  290.  308.  Conlro,  Carth. 
211,  212.  250. 

5.  Tenant  for  life  in  remainder  cannot 
surrender  his  estate  without  deed ;  other- 
wise, where  tenant  for  life  in  posseseioa  and 
he  in  remainder  for  life  join  in  the  surren- 
der.  2  Ro»  20.  Sed  vide^  Poph.  137, 138. 
contra.    See  also  1  Co.  77  a. 

6.  A  parol  agreement  without  livery  bj 
tenant  for  life  that  the  reversioner  shall  nave 
his  interest,  rendering  rent,  is  not  a  sorren* 
der.    2  Dy.  251.  pi.  9a 

III.  Relative  to  the  SURRENDER  or  A  ucABE. 

1.  The  acceptance  of  a  new  lease  makes 
a  surrender  of  tbe  first,  and  thereby  deter* 
mines  it    Hutt  104.  Poph.  9. 

2.  If  he  who  is  possessed  of  a  term  for 
years,  takes  a  new  lease  of  the  savie  tene- 
ments to  commence  presently,  this  la  a  sur- 
render of  the  first  lease.    Plow.  106, 107. 

3.  If  lessee  for  sixty  years  takes  a  new 
lease,  to  begin  ten  years  after,  it  is  a  sur- 
render immediately.  Cro.  Jac  84.  Jbe  v. 
Sammes^  5  Co.  11  a.  Cro.  Eliz.  521, 522.  2 
And.  51, 52.    Mo.  636. 

4  The  lessee  of  a  messaage  under  the 
crown,  accepting  by  letters  patent  the  office 
of  the  custody  thereof,  with  a  fee  annexed, 
is  a  surrender  of  his  lease.  2  Dy.  200.  pL 
62. 

5.  Queen  Elisabeth  by  letters  patent  de- 
mised the  rectory  of  S  to  the  corporation  of 
the  churchwardens  of  S  for  twenty-one 
years ;  afterwards,  the  queen  by  other  let- 
ters patent,  reciting  the  former  letters 
{)atent,  and  that  the  churchwardens  late- 
y  having  and  now  possessing  the  said 
letters  patent,  and  all  the  estate,  interest, 
&C.,  had  surrendered  them  to  be  cancelled, 
demised  to  the  said  corporation  the  said  ree- 
tory  for  fifty  years,  in  consideration  of  the 
said  surrender,  &C.,  and  also  of  a  fine  of  SO/, 
paid  by  the  said  corporation :  the  corpora, 
tion  at  the  time  of  making  the  lease  for  fifty 
years  delivered  up  the  first  letters  patent,  to 
be  cancelled,  and  then  paid  the  officers  of 
-the  court  the  fees  due  for  canoelling  and 
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•aterittg:  a  vaeat^  bat  no  vaetd.  was  made  of  |  neither  a  sarrender  nor  a  confirmation,  but  a 


the  enrolment;  held,  an  actual  sarrender 
was  not  neceFsary.  Case  of  Ckurehujardens 
of  8t,  Saviour,  10  Co.  66  b. 

6.  A  lease  by  prior  is  made  to  a  woman 
for  years,  who  marries,  and  ditts;  the  lessor 
granls  the  reversion  to  the  plaintiff  for  years, 
to  commence  from  the  end  of  the  expiring 
of  the  first  term  of  years-;  the  huaband  mar- 
ries a^in,  devises  his  term  to  his  wife,  and 
dies  in  possession ;  she  also  marries  again, 
and  with  her  husband  accepts  a  lease  for  life 
of  the  patentee  in  fee  of  the  king,  to  whom 
the  prior  had  granted  the  reversion ;  by  this 
acceptance,  the  first  term  is  sarrendered  and 
merged,  and  the  plaintiff  may,  by  virtue  of 
his  lease,  enter  immediately,  as  well  as  if  the 
yeafs  had  been  gone  by  the  efflux  of  time. 
t  Dy.  177.  pi.  35. 

7.  If  lessee  for  years  take  a  second  tease 
lirom  goardian  in  socage  (made  in  his  name,) 
it  is  a  surrender  of  the  first  lease.  4  Leon. 
7. 

&  A  lessee's  acceptance  of  a  secosd  leaae 
is  a  sarrender  of  his  former,  though  he  had 
not  at  the  time  possession  of  the  luid.  3  Dy. 
28a  pi.  13. 

9.  Feoffment  by  tefoant  for  years,  and  by 
the  lessor,  shall  enare  as  the  feoffment  of 
the  lessor,  and  as  the  sarrender  of  the  tenant 
for  years.    Plow.  140. 

10.  A  man  makes  a  lease  by  deed,  and 
afterwards  enfeofis,  and  takes  back  an  es- 
tate to  himaelf  and  his  wife  in  tail,  and  then 

the  lessee  takes  a  new  lease  by* 
[  '1359  ]  parol;  this  is  a  sarrender  of  the 

former,  though  the  wifis  may 
avoid  it  afler  the  death  of  her  husband.  2 
Dy.  140.  pi  43. 

11.  If  lessee  for  life  accept  of  a  lease  for 
jreara,  this  shall  be  a  sarrender  of  his  estate 
for  lift.  Aleyn,  59. 

12.  Lease  for  life  to  commence  after  the 
end  and  expiration  of  a  former  term ;  the 
first  termor  surrenders;  the  second  lease 
shall  commence  as  well  as  if  the  first  term 
had  been  ended  by  effluxion  of  time.  Wrotes' 
U9  ▼.  Adorns,  Plow.  19a 

13b  A  lease  for  life  habef»dwn  a  die  dtftut 
is  void,  and  a  livery  after  will  not  help  it ; 
yet  it  is  a  surrender  of  a  former  lease,  and 
•o  is  the  aoceptance  of  a  rent-charge  to  be- 
gin presently.  MeUowM  v.  May^  Cro.  Eliz. 
874. 

14.  If  a  lessee  for  years  re-demise  his 
whole  term  to  the  lessor,  though  with  a  re- 
eervation  of  rent,  yet  it  operates  as  a  sur- 
render of  the  original  lease.  lAayd  v.  Jjarig- 
>brd,  3  Mod.  174.  2  Uv.  80. 

15.  But  if  any  part  of  the  term  remain 
in  the  lessee,  it  is  a  reversion  and  not  a  sur- 
render,  though  it  be  for  a  day  only.  1  Ro.  I 
387,38a 

16.  Lessee  covenants  and  grants  to  his  te* 
naot  that  he  shall  bold  the  land  to  him  and 
hm  wife  daring  the  life  of  the  lessor ;  this  is 


covenant  only.  3  Dy.  273.  pi.  34. 

17.  A  lease  cannot  be  surrendered  before 
it  commences  in  possession.  1  And.  32.  3 
Leon.  95. 

18.  A  cttiuy  9ue  t»e  made  a  lease  for 
twenty  years,  to  commence  at  Midsummer ; 
his  feoffees,  by  his  request,  the  day  after, 
made  another  lease  of  the  same  lands  to  the 
same  lessee  for  thirty-four  years,  to  com- 
mence at  the  same  Midsummer ;  this  is  no 
surrender  in  the  lessee  of  the  first  lease,  but 
a  confirmation  of  it,  and  enures  as  a  new 
one  for  fourteen  years  more.  1  Dy.  57,  pi.  2. 

19.  Lessee  for  years  may  surrender  to  a 
reversioner  for  years,  who  has  a  shorter 
term.  1  Ld.  Raym.  402. 

20.  A  sarrender  by  operation  of  law  is 
confined  to  taking  a  new  lease.  1  Saond. 
236  a.;  but  see  n.  [k,'\  and  236  c.  n.  [m.] 

21.  If  lessee  for  years  say  he  is  content, 
the  lessor  shall  have  his  land  again,  it  is  a 
good  surrender.  Cro.  Eliz.  488. 

22.  Lessee  for  years  of  a  hoose  accepts  a 
grant  of  the  custody  of  the  same  house ;  it 
is  a  sarrender.  Cro,  Jac.  177. 

23.  A  grant,  release,  or  dlMharge  by  lee- 
see  to  lessor  amounts  to  a  surrender,  and 
must  be  pleaded  as  soch.     1  Saund.  235  h 

236. 

24.  So  an  assignment  by  lessee  or  lessor, 
though  an  annual  sum  is  reserved  to  the  lee- 
see  over  and  above  the  rent   1  Saund.  236. 

n.  tM 

25.  If  lessor  make  a  feoffment  and  letter 
of  attorney  to  the  lessee  to  make  livery,  it 
is  no  surrender.  Cro,  Jac  177. 

26.  The  sarrender  must  be  in  writing  and 
stamped,  even  of  a  parol  lease.  1  Saund. 
236  a,  236  c,  n.  [m.] 

27.  Where  a  statute  provides  •*  that  the 
old  lease  be  surrendered  within  one  year, 
&c.,"  a  conditional  surrender  is  not  within 
the  act.  Elmer  v.  Gale,  5  Co.  S  a.  Moore, 
253.  S.  C. 

28.  A  conditional  sarrender  of  a  preben- 
dary's lease  is  good  to  warrant  a  renewal. 
WiUm  V.  Carter^  2  Stra.  1201. 

29.  If  a  lessee  for  years  sarrender  his 
whole  term  to  the  original  lessor  upon  con- 
dition, he  may,  upon  non-performance  of  the 
condition,  re-enter  and  revive  the  term. 
LUfyd  V.  LangfonL,  2  Mod.  176. 

30.  Marriage  of  lessee  in  remainder  with 
lessee  in  possession  is  no  sarrender.  1  And, 
32. 


IV.       RXLATIVK    TO    THE    SnaaCNDKR    OP    ▲ 

OOPTHOLD. 

1.  The  sarrender  of  an  infant  copyholder 
is  void.  Poph.  39. 

2.  A  sarrender  of  a  copyhold  estate  by  a 
disseisor  (as  if  a  copyholder  in  reversion 
enter  upon  the  tenant  for  life)  is  void. 
J&eiD  V.  £tr6y,  2  Mod.  32. 

3.  The  sarrender  of  a  copyhold  to  the 
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UM  of  a  will  is  amMoeisaij  by  itatnto  55 
G.  3.  1  Saund.  276  tf.  n.  [d,] 

4.  Leasee  of  a  manor  canaot  sarrender 
the  courts.  Hob.  108. 

5.  The  sarrender  of  a  copyhold  for  life  to 
a  lord  who  is  a  disseisor  of  the  manor,  vt 

inde  faeiat  vohitatem  nunn,  is 
[  *130O  ]  void,'^  and  does  not  extinfraish 

the  copy  hold,  but  a  surrender  to 
the  use  of  a  stranger,  though  a  disseisor, 
and  admittance  thereon,  is  good.  Moor  v. 
Pit,  2  Mod.  287.  2  Show.  153. 

6.  By  a  sarrender  into  the  hands  of  two 
tenants,  nothing  passes  till  it  l>e  presented 
in  court  Cro*  Jao.  403b 

7.  If  a  copvhold  be  surrendered,  and  a 
fine  assessed,  but  no  admittance,  the  heir  of 
the  surrenderee  has  no  title.  Brown  y.  Dyer, 
11  Mod.  73. 

8.  Surrender  of  a  copyhold  before  admit- 
tance, is  good  by  the  heir.  Cro.  Elii.  602. 

9.  Tenant  for  life,  remainder  in  fee  of  a 
copyhold ;  he  in  the  remainder  may  sarren- 
der in  the  life  of  the  tenant  for  life,  if  there 
be  no  custom  to  the  contrary.  3  Leon.  259. 

10.  If  the  custom  of  the  manor  be  that 
the  lord  may  grant  copyhold  estates  **•  to 
three  persons,  habendum  to  them  successive- 
ly as  they  shall  be  named,  and  not  other- 
wise,*' a  sarrender  to  A  for  his  own  life  and 
the  lives  of  B  and  C  is  warranted  by  the 
custom.  Smartle  y.  PenhaUow,  6  Mod.  63. 

11.  On  the  surrender  of  a  copyhold,  a  re- 
mainder may  be  made.  1  Saund.  147  a.  n. 
(3.) 

12.  Land  in  fee  can  be  surrendered  by  the 
custom  of  a  manor.  1  Ro.  411. 

13.  A  surrender  of  a  copyhold  **  to  the 
use  of  the  surrenderor  for  hre,  and  after  his 
decease  to  the  use  of  A  and  his  wife  their 
heirs  and  assigns  for  life,  and  for  default  of 
such  issue  to  the  use  of  the  right  heirs  of 
the  surrenderor  for  ever,**  conveys  an  estate 
in  fee  to  the  husband  and  wife ;  but  by  such 
a  devise  they  would  hayo  only  taken  an  es- 
Ute-taU.  iJUe  y.  Cooik,  11  Mod.  57. 

14  If  a  copyholder  haying  an  estate  par 
auire  vie,  surrender  all  his  estate  in  poeses- 
sion,  remainder,  or  expectancy,  to  the  use  of 
his  will,  and  afterwards  take  the  fee  by  de- 
scent, and  then  dispose  of  the  fee  by  will, 
the  fee  will  not  pass,  for  he  had  not  the  fee 
at  the  time  of  the  sarrender.  11  Mod. 
X30.n. 

15.  A  copyholder  may  surrender  his  copy- 
hold by  the  name  of  a  reversion,  though  the 
lease  in  being  were  made  by  license,  not  by 
surrender.  Hob.  177. 

16.  The  surrender  in  conrt  of  a  copyhold 
by  husband  and  wUe  to  a  tenant  in  posses- 
sion by  a  wrongful  title,  she  being  examined 
by  the  steward,  binds  the  wife,  although 
there  Is  no  custom  to  support  it.  2  Show. 
83. 

17.  A  surrender  of  a  oopyhold,  habendum 
after  his  death,  is  yoid ;  a  surrender  of  a 


copyhold  cannot  commence  at  a  day  to 
come.  5  Mod.  267.  Cro.  Jac.  372.  1  Saund. 
152. 

18.  Where  there  are  joint-stewards,  and 
a  surrender  is  taken  by  one  of  them,  it  is 
good.    Parker  y.  Keck,  Com.  84. 

19.  A  surrender  out  of  court  into  the 
hands  of  the  steward  is  good.  Cro.  Jac  526, 
Sed  vide  Cro.  £1.  443. 

20.  The  sarrender  of  a  copyhold  is  good, 
though  not  agreeing  with  the  coyenant  to 
sarrender.  3  Salk.  100. 

21.  A  steward  having  authority  ad  exe- 
^[nendum  per  ee  vel  ouffkUntem  deputaium 
euum,  makes  A  his  deputy  to  take  sarrender 
absolute,  et  uUerious  ad  faciendum  et  exe- 
quendum  mumtum  in  $€  eat,  and  he  takes  it 
upon  condition,  it  is  good  by  the  last  words. 
Cro.  Elis.  48. 

22.  A  copyhold  estate  surrendered  on  a 
condition  to  be  yoid  on  payment  of  a  sum 
of  money,  will,  on  non-peitormance  of  the 
condition,  defeat  the  wife  of  the  surren- 
deror of  her  free-bench.  Benoon  v.  StoU,  4 
Mod.  251. 

23.  If  copyhold  lands  are  given  by  will 
to  younger  children,  equity  will  compel  the 
heir  at  Taw  to  sarrender  to  them.  Cock  y. 
Ooodfellow,  10  Mod.  497. 

24.  The  surrenderee  may  compel  the  lord 
to  admit  by  mandamus.   1 1  Mod.  73.  n. 

V.  SuaRKNUKa  op  a  rigbt. 

A  surrender  cannot  be  of  a  right  1  Saand. 
236  c,  d. 

VI.  SuaaxifDSR  or  an  urrsaBSB  txekoo. 

An  interesse  termini  cannot  be  expressly 
surrendered,  but  the  acceptance  of  a  new 
lease  is  a  surrender  in  law  of  it  Case  of 
ChurehwardenM  of  &ini  Saviour,  10  Co.  66 
b.  LoMttU  case,  10  Co.  46  b.  2  firownL 
172. 

VII.*  How  TBB  SITRaBNOIR  SHDOLD  [  *1351   ] 


1.  A  surrender  of  things  which  lie  in  grant 
must  be  by  deed.    1  Saund.  236. 236  a. 

2.  A  surrender  cannot  be  by  canoeUing.  1 
Saund.  236  a. 

3.  The  formal  word  surrender  need  not  be 
used  ill  the  conveyance.    1  Saund.  235  k 

4  A  surrender  of  a  patent  is  void  fiur  want 
of  enrohnent    Salk.  191. 

5.  It  is  no  surrender,  if  upon  a  fboffiaaentof 
land  lessee  makes  livery  of  land  by  letter  of 
attorney.    1  And.  247.    Mo.  11. 

6.  u  the  tenant  who  takes  a  surrender  or 
the  surrenderor  be  dead,  the  surrender  is 
yoid,  and  cannot  be  made  good.  1  Ro.  415. 
Cofiira,  Bunting*8  case,  4  &.  4 

VIII.  RxLATiyK  TO  THXOONSTRUCTtON  AND  BV- 

racT  or  a  burrrndsr. 

1.  A  surrender  is  to  be  construed  as  a  coo- 
veyance  at  common  law.    Salk.  621. 

2.  The  surrender  of  a  copyhold  ie  to  have 
the  same  fiivourable  oonstmction  as  a  wilL 
Fioker  r.  W^,  Com.  91. 

3.  A  void  surrender  may  sometimes  ope- 
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nte  at  a  coTWiant  to  stand  leiaed.    1  Sannd. 
236  d    2  Saxind.  97  b.  n.  [e]. 

4  Bat  it  must  be  pleaded  as  such.  1  Saund. 
236  a. 

5.  A  Borrendef  to  a  use  is  a  conyeyance. 
1  Ro.253. 

6.  A  surrender  vests  in  A  and  wife,  though 
an  estate  for  their  tives  is  expressed.  SaUL. 
620. 

7.  A  surrender  of  the  husband  of  the  land 
of  the  wife  is  no  discontinuance.  Poph.  38, 
39. 

8.  When  a  surrender  is  made  to  the  use  of 
another  in  tail,  it  is  not  a  fee-tail  within  the 
statnto  de  donUt  but  a  fee  conditional.  1  Ro. 
239. 

9.  A  surrender  diyests  the  estate  immedi- 
ately befere  notice  or  express  assent  of  the 
surrenderee.    2  Vent  199. 203. 208.   2  Salk. 

6ia 

10.  The  consent  of  the  surrenderee  is  pre- 
sumed till  the  contrary  appear.  1  Saund. 
236  6. 

11.  A  lessee  fer  twenty  years  accepts  a 
in  futuro,  whereby  he  surrenders  the 

ibrmer  l^se ;  the  lessor  may  enter  immedi- 
atdy.    Cro.  Eliz.  522. 605. 

IX.   How  IT  SHOULD  BE  FLXADKD. 

1.  A  surrender  must  be  pleaded  by  the 
words  **■  nartum  reddidit.**    1  Saund.  235  6. 

2.  Where  a  surrender  is  pleaded,  the  agree- 
ment of  the  surrenderee  thereto  must  be  aver- 
red.   2  £^.  110.  pi.  39. 

3.  If  pleaded  without  an  acceptance,  it  is 
aided  after  verdict.    3  Mod.  301. 

4.  It  need  not  be  averred  that  surrenderee 
entered,  fer  it  shall  be  intended.  2  Saund. 
305  <r. 

5.  Where  the  king,  in  consideration  of  the 
surrender  of  a  lease,  grants,  it  is  sufficient  to 
aver  the  surrender  made,  without  saying  that 
there  was  a  lease,  fer  the  surrender  is  the 
ooQsideration.  Case  of  AUon  Wood^  1  Co. 
40  b. 

X.  RSLATIVE  TO  ACTIONS  BT  SURRXIfDIMEE. 

1.  The  surrenderee  of  a  reversion  of  copy- 
hold lands  may  have  an  action  against  the 
kaeee  upon  an  express  covenant  to  repair. 
Carth.205. 

2:  If  a  copyholder  in  fee  make  a  lease  fer 
Tears  warranted  by  the  custom,  in  which  the 
leseee  covenants  to  repair  during  the  term,  a 
surrenderee  of  the  assignee  of  ute  reversion 
may  maintain  covenant  fer  non-repair  agaiost 
the  original  lessee,  although  he  had  assigned 
the  term  befere  the  reversion  was  surrender- 
ed.    OUner  v.  Cope^  4  Mod.  81. 

3.  A  surrenderee  of  a  copyholder  in  fee  is 
an  assignee  vrithin  the  equity  of  the  stetute 
32  Hen.  8.  c  34.,  and  must  take  advantage 
of  a  condition  broken.  Btdl  v.  BroMier^  cited 
4  Mod.  83. 

SURVIVORSHIP. 
1.  There  is  no  survivorship  amongst  joint 
merchants.    Carth.  171.  I 


2.  The  survivor  of  two  joint  obligors  shall 
be  charged  alone.    2  Saund.  51. 

3.  But  if  the  lands  are  charged  with  the 
debt,  the  charge  shall  not  lie  wholly  on  the 
survivor.    Id.  ibid. 

4.  A  bond  made  to  two,  and  one  survives, 
he  may  bring  the  action  in  his  own  name ; 
so  if  a  charge  survive;  other- 

wise,*  where  nothing  survives,  as  [  *1362  ] 
in  feoffment.    Aleyn,  42. 

5.  If  the  condition  of  a  bond  be  that  if  the 
obligee  shall  pay  yearly  a  sum  of  money  to 
two  strangers  auriog  their  two  lives,  that 
then,  &C.,  the  payment  shall  cease  on  the 
death  of  either  of  them.    1  Mod.  187. 


SUSPENSION. 

1.  A  suspension  of  rent  is  when  either  the 
rent  of  land  are  so  convened,  not  absolutely 
and  finally,  but  fer  a  certain  time,  after  which 
the  rent  will  be  again  revived.    Vaugh.  199. 

2.  A  rent  may  be  suspended  by  unity  fer 
a  time,  and  afterwards  restored.    Vaugh.  39. 

3.  Disturbance  of  common  will  not  suspend 
the  rent.    Palm.  392. 

4.  A  lease  is  made  of  a  messuage  for  fifteen 
years,  the  lessee  dies,  his  executor  assigns 
his  interest  in  a  back  garden,  part  of  the 
messuage,  to  K  for  five  years ;  K  assigns  it 
to  the  lessor;  the  rent  is  not  suspended. 
Hodgkifu  v.  Tlhomborough,  Poll  141 . 

5.  If  the  lessor  commits  a  trespass  merely, 
it  does  not  suspend  the  rent,  unless  be  oust 
the  lessee.    Palm.  150. 

6.  A  lease  is  made  fer  sixteen  years  ren- 
dering X20  rent ;  lessee  for  ton  years  leases 
fer  ten  years  without  rendering  any  rent; 
lessee  fer  ten  years  assigns  his  term  to.  the 
first  lessor ;  this  is  no  suspension  or  extin- 
guishment of  the  rent ;  but  the.  first  Idssor 
shall  have  the  whole  £00  rent  against  the 
first  lessee,  and  he  nothing  against  the  se- 
cond lessee;  and  this  is  according  to  their 
several  contracts.  Hodgson  v.  Thorhborough, 
2  Lev.  143.    3  Keb.  500.  S.  C. 

7.  Suspension  of  a  personal  action  does 
not  extinguish  it    Hob.  10. 

SUSPICION. 

One  may  justify  imprisonment  fer  suspi- 
cion of  felony  without  showing  any  cause  of 
suspicion.    Plow.  46. 

SWAN. 

Cygnets  belong  equally  to  the  owner  of  the 
cock  and  the  owner  of  the  hen,  and  shall  be 
divided  betwixt  them.    7  Co.  15  b. 

SWEARING. 

In  a  conviction,  the  particular  oaths  must 
be  set  forth,  and  the  degree  of  the  defendant, 
if  the  higher  penalty  is  inflicted.  Stra.  497. 
686. 
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TAIL. 

[SeeposU  tit.  Tbnant,  div.  III.  p.  1364.] 


TALES. 

1.  A  tales  may  be  awarded  where  one  ju- 
ror only  appeared.    Cro.  Jac.  476. 

2.  On  the  trial  of  indictments  and  infbrm- 
atinns,  neither  the  defendant  nor  the  prose- 
cutor can  pray  a  tales,  without  a  warrant 
from  the  attorney-general.  Rex  t.  Banks,  6 
Mod.  246.    3  Salk.  339.    1  Lev.  223. 

3.  But  he  can  in  an  information  ^t  Utm 
without  such  warrant    1  Lev.  223. 

4.  Where  a  jury  is  summoned  to  try  a  par- 
ticular issue,  there  may  be  a  tales ;  but  in 
commission  of  gaol-delivery,  the  course  is  to 
send  a  written  precept  to  the  sheriff  to  return 
a  jury  generally.    3  Salk.  33^  389. 

5.  A  trial  by  more  of  the  tales  than  there 
ought,  there  h&ng  sufficient  of  the  principal 
panel,  is  erroneous.  Michel  v.  Woorfrif^,  <>o. 
EUz.  850. 

6.  In  dower,  a  tales  is  not  grantable  at  the 
return  of  the  venire  faeia$^  if  none  of  the  prin- 
cipal panel  appears.    Ma  528. 

7.  A  tales  to  the  new  sheriff,  where  the 
venire  faeiat  was  to  the  coroner,  is  error. 
Cro.  EUz.  894. 

8.  The  return  of  a  talee  is  good  though  the 
name  of  the  sheriff  be  not  indorsed.  Mo.  846. 

9.  A  tales  returned  by  the  she- 

[  •1963  ]  riff*  being  party  is  bad.  Stanton 

Y.SuIiard.    Cro.  fiUz.  654. 

10.  A  tales  is  not  grantable  till  there  is  a 

default  of  the  principal  panel.    2  Ro.  76.  394. 

J  See  ante,  tit.  Jury,  div.  DC.  Vol.  II.  p.  855 ; 
( pott,  tit  T^iAL,  div.  I.]- 


TAXES. 

1.  By  taxes  is  meant  in  general  parlia- 
mentary.   Salk.  615. 

2.  A  covenant  to  pay  an  annuity  dear  of 
all  taxes,  includes  parliamentaiy  taxes, 
Breweter  v.  Kidgeil,  Carth.  438.  itrroii  v. 
Criop,  12  Mod.  54. 

3.  Though  the  taxes  are  imposed  by  a 
subsequent  act  of  parliament;  and  the 
grantee  may  have  an  action   against   the 

STantor  and  his  heirs,  by  reason  of  assets 
esoended,  but  not  against  the  anignee,  for 
it  is  not  a  real  but  personal  covenant,  but 
the  assignee  will  be  made  liable  in  a  court  of 
equity.  BrewtUr  v.  KidgU,  5  Mod.  373, 374. 
12  Mod.  166, 167.  S.  C. 

4.  The  tenant  shall  not  deduct  land-tax  to 
the  improved  value  in  account  with  his  land- 
brd.     Yeo  v.  Liman,  2  Stra.  1191. 

5.  On  a  lease  in  which  rent  was  reserved 
to  be  paid  ^  without  any  deduction  or  abate- 
ment  whatsoever,"  it  was  resolved  that  as 
the  land-tax  act  enables  the  tenant  to  deduct 
his  tax  out  of  his  rent,  he  has  in  all  cases  a 
right  to  stop  it  unless  there  isr  an  express 


agreement  to  the  oontnurj.    Crwutmm  ▼• 
CUrk,  11  Mod.  242.  n. 

6.  But  where  there  is  an  express  agreement 
'*  to  pay  all  taxes,  land-tax  only  excepted,** 
the  lessor  is  only  bound  to  allow  at  the  rate 
and  in  the  proportion  to  the  rent  at  the  time 
of  the  demise,  and  not  for  any  increase  on  ac- 
count of  the  improvement  of  the  estate.  11 
Mod.  240. 

7.  Rates  to  church  and  poor  are  not  to  be 
esteemed  taxes  on  land.  Tkeed  v.  Starkeg,  8 
Mod.  314 

8.  The  king  has  an  inheritance  in  taxes 
to  be  granted.  Brewiterr,  SUehin,  1  Ld. 
Raym.320. 

)).  Prisage  (an  ancient  duty  in  specie  oa 
goods  imported)  may  be  granted  awmr  by  the 
crown;  but  the  grantee  is  chargeable  with 
duties  charged  on  the  said  goods  while  in  the 
grantee*s  hand.    Pad  v.  Shaw,  Salk.  617. 

10.  One  may  be  aseessed  by  the  land-tax 
either  where  he  dwells  or  carries  on  his  eoi- 
pfevment     TroweU  v.  EUford,  Salk.  616. 

11.  A  farmer  is  to  be  taxed  for  commnn 
appendant  in  the  parish  where  the  fiurm  lies. 
Ae«  V.  Fiw,  1  Salk  169. 

12.  An  exciseman  employed  in  diflbreot 
parishes  is  to  be  taxed  in  the  division  where 
he  lives.  Barret  v.  Weeko,  Stra.  417.  2  Salk. 
616.  n.  (a).  S.  C. 

13.  The  parson  must  be  assciisgd  for  the 
poor*s  rate  on  his  tithes  as  the  occnpieT  there* 
of^  although  he  has  agreed  with  the  tenant 
that  he  shall  retain  tMm.  iMmbeth  Po9r*s 
case.  11  Mod.  375. 

14.  A  mandamus  lies  to  oommissioDers  of 
the  land-tai  to  tax  estates  equally.  Butler  ▼ 
Cobbet,  11  Mod.  254 

15.  In  an  order  made  by  two  juetioes  to 
tax  parishes  in  aid,  it  must  appear  that  the 
parishes  taxed  are  within  the  hundred; 
and  therefore,  if  it  only  state  them  to  be  with* 
in  the  county,  it  is  bad;  for  by  the  43  Eliz.o  3.« 
it  is  the  session  only  that  can  tax  the  ooonijr, 
if  the  hundred  is  unable  to  afford  relief. 
Saint  Benedict  v.  Saint  Porter'h  NorwieK  11 
Mod.  269. 

16.  The  collectors  of  the  window  doty  are 
only  answerable  for  what  they  respectivelv 
receive,  but  not  for  the  deficiency  of  eeim 
other.    Park.  167. 

17.  When  the  defendant  justifies  ae  ool* 
lector  of  the  poor-tax,  and  it  is  ao  certified 
upon  the  postoo,  he  shall  have  treUe  ooets. 
Carth.  183. 

TEMPLE. 

The  Temt^  is  not  a  privileged  plaee,  nor 
can  any  exemption  be  good  without  eettii^ 
up  a  jurisdiction  to  do  justice ;  but  bailim 
shoeld  not  come  to  execute  process  there ;  if 
they  do,  the  way  is  to  submit  to  the  prooees, 
and  the  judges  will  lay  them  by  the  heels. 
Broum  v.  Borlaee,  12  Mod.  155, 156. 

[See  ante,  tit  RsmrrruTioN,  pi.  20.  VoL  II. 
p.  1211.] 
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[•ia64]       TENANT* 

I.  Of  TENAirr  by  oAPirXy  oa  by  maBT*8 

8BRYICX.  p.  1364. 
II.  Op  tenant  in  fee,  p.  1364 
n  J.  Of  tenant  in  tail  ; — 

(a)  What  words  make  a  tenancy  in 

iaUj  and  relative  to  the  nature 
of  the  Mtate,  p.  1364. 

(b)  Respecting  his  power  to  alien  or 

charge  the  estate,  p.  1366. 

(c)  Of  docking  the  entail,  p.  1367. 

(d)  Effect  of  a  bargain  and  tale  p. 

1367. 

(e)  Covenant  to  stand  seized,  p.  1367. 
(0  feoffment,  p.  1367. 

(g)  Lease^  p.  1367. 
(h)  Fine,  p.  1368, 
( i )  Recovery,  p.  1368. 
IV.  Of  tenant  fob  life,  p.  1369. 
V.  Of  tenant  by  cubtesy  ; — 

(a)  Who  shall  be  such  tenant,  p.  1369. 

(b)  Wao  no*,  p.  1370. 

(c)  huiidents,  p.  1370. 

VI.  Of  tenants  from  year  to  year,  at 

WILL,  OB  by  sufferance,  p.  1370. 
VIL  Of  under-tenants,  p.  1371. 
VIII.  Of  tenants  to  the  pracipb,  p.  1371. 


1.  Of  tenant  in  capite,  or  by  knioht*8 

SERYIGE. 

1.  When  the  king  grants  lands  without 
resenration  of  any  tenorie,  dpc,  the  land  shall 
be  held  of  the  king  in  capite  by  knight*s  ser- 
vice,  according  to  the  rate  and  proportion  of 
land  which  bdongs  to  a  knight*8  foe.  An- 
thony Lowers  case,  9  Coii  1&  b.  See  also 
UoU's  case,  9  Cow  131  b.  Mene's  case,  9  Co. 
133  a. 

2.  If  a  inan  be  seized  of  three  acres  of 
land  of  an  equal  vearly  value,  one  of  ^em 
being  held  of  the  king  by  knight's  service  in 
capite,  and  having  issue  two  sons,  gives  the 
acre  so  held  and  one  of  the  other  acres  to  his 
younger  son  in  tail,  and  afterwards  purchase 
other  three  acres  of  equal  annual  value  hold 
in  socage;  he  can  demise  but  two  parts  of 
the  land  newly  purchased.  Lovie^t  case,  10 
Co.  78  a. 

3.  Where  a  man  was  seised  of  a  reversion 
in^  fee  held  in  capite  expectant  on  an  estate 
tail,  which  he  had  made  to  R,  his  son,  and 
covenanted  to  stand  seised  of  the  said  re- 
versioa  to  the  use  of  his  niece,  and  after- 
wards  R  died  without  issue,  it  was  held  the 
king  should  not  have  primer  seisin.  Curton's 
ease,  6  Co.  75  b.    S.  C  Cro.  Jac  157. 

4.  When  land  passes  from  the  king  by  his 
ffrant,  and  in  his  grant  no  tenure  is  reserved, 
Ice^  the  law  will  create  a  tenure  best  for  the 
king ;  but  when  the  land  passes  from  a  sub- 
ject, and  of  necessity  the  tenure  changes,  the 
law  will  create  a  tenure  as  near  the  free- 
dom of  the  first  tenure  as  may  be.  Anthony 
Lowers  case,  9  Co.  123. 

5.  The  king*s  tenant  conveys  half  his  land 


for  the  jointure  of  his  wife,  the  other  half  for 
the  pavment  of  his  debts ;  held,  the  king's 
third  shall  be  taken  equally  out  of  the  whde. 
Parker's  case,  8  Co.  173  b.  See  also  Harper's 
case,  11  Co.  33  a.  Drury's  case,  6  Co.  73  a. 
Cro.  Jac.  156. 

II.  Of  tenant  in  fee. 

1.  Fees  are  absolute,  base,  restrained,  or 
conditional.    Idle  v.  Coke,  Salk.  631. 

2.  A  tenant  in  fee  cannot  convey  his  land 
Ao^evufum  after  his  death.  Sympson  y.  South' 
em,  Cro.  Jac  376. 

III.  Of  tenant  in  tail  ; — 

(a)  W?uU  words  make  a  tenancy  in  tail,  and 

relative  to  the  nature  of  the  estate, 

1*  Estates  tail  had  no  existence  at  common 

law,  but  were  created  by  the  statute  de  dmtis, 

3  Mod.  134. 

2.  An  estate  tail  results  from  an  operation 
of  law,  and  is  created  on  purpose  to  uphold 
and  preserve  the  intention  of  the  testator, 
which  would  otherwise  be  often  defeated. 
JVoodright  v.  Wright,  10  Mod.  377. 

3.  Befere  the  statute  de  donis,  there  was  no 
reversion  of  an  estate  tail,  but  the  whole  was 
a  fee  simple  conditional.    Plow.  553. 

4.  If  lands  be  given  to  one  and 

his  heirs,*  vis.  the  heirs  of  his  [*13e!i] 
body,  it  is  an  estate  tail.  Hob,  173. 

5.  An  estate  tail  cannot  be  raised  without 
the  word  ''  heirs."    1  Saund.  186  b. 

6.  In  a  pA  in  tail,  it  must  appear  of  what 
body  the  issue  are  to  come.  Idle  v.  Coke, 
SiOk.  621. 

7.  If  a  settlement  on  marriage  be  made  to 
the  husband  and  wife  fer  life,  then  to  the 
issue  male,  and  for  want  of  such  issue  to  all 
the  issue  female,  and  to  the  heirs  of  the  bo- 
dies of  such  issue  female,  and  they  have  after- 
wards two  daughters,  they  are  joint  tenants 
for  life  with  several  inheritances,  being  both 
born  before  the  estate  for  life  determined ; 
fer,  if  not,  the  remainder  had  vested  in  the 
elder.    Matthew  v.  Thompson,  5  Mod.  385. 

8.  A  gift  to  one  and  the  heirs  of  his  body, 
to  the  use  of  him  and  his  heirs,  is  an  estate 
tail  and  fee  expectant;  but  a  gift  to  one  and 
his  heirs,  to  the  use  of  him  and  the  heirs  of 
his  body,  is  only  an  estate  tail.    1  Ro.  384. 

9.  An  estate  to  B,  and  the  heirs  male  of 
the  said  B  lawfully  begotten,  and  fer  defeult 
&c,  over,  is  a  taii.    Salk.  621. 

10.  So  if  a  feofiinent  be  made  to  the  feoffor 
for  life,  then  to  his  son  and  his  heirs,  and  fer 
defeult  of  issue  of  his  body,  then  to  his  right 
heirs  males.    Leigh  v.  Brace,  5  Mod.  366. 

11.  Feoffment  to  the  use  of  W  R  for  lifb^ 
remainder  to  the  son  of  the  feoffor  and  his 
heirs,  and  fer  want  of  issue  of  him,  to  the 
right  heirs  of  the  feoffor ;  the  son  has  an  es- 
tate Uil.    3  Salk.  337. 

13.  Feoffinent  by  deed  to  one  and  to  his 
heirs,  and  if  it  happen  that  the  feoffee  dies 
without  heir  of  his  body,  the  land  to  revert ; 
this  is  a  fee  tail.    Plow.  541. 

13.  A  feoffinent  to  £  &  D,  and  their  heirs. 
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habendum  to  them  and  the  hein  of  their  ho- 
diea,  gives  an  estate  tail  only  with  a  fee  ex- 
pectant    2  Ro.  19.  23. 

14.  A  feme  may  have  an  estate  tail  as  a 
jointress,  which  though  it  descend,  yet  by 
reason  of  statute  11  H.  7.,  cannot  be  aliened. 
Duneambe  v.  WingJUtd,  Hob.  258. 

15.  A  feoffment  to  the  use  of  A  and  his 
issues  male  of  his  body,  is  no  estate  tail  in  A. 
T.  Raym.  317. 

16.  A  g\£t  of  bad  to  a  man  that  has  a  wife, 
and  to  a  woman  that  has  a  husband,  and  to 
the  heirs  of  their  two  bodies  begotten,  is  a 
fee  tail  presently  for  the  possibility  that  they 
may  intermarry,  but  the  tail  is  in  abeyance 
until  the  possibility  happens.    Plow.  35. 

17.  A  feoffment  to  the  use  of  baron  and 
feme  for  their  lives,  remainder  to  the  first  son 
in  tail,  remainder  to  baron  and  feme,  and  the 
heirs  of  their  two  bodies,  they  having  no  is- 
sue mde,  they  are  tenants  in  tail  executed. 
Purefay  v,  RogerM.  2  Saund.  383. 

18.  When  thev  have  a  son  bom,  then  they 
become  tenants  ror  life,  remainder  to  the  son 
in  tail,  remainder  over  to  them  in  tail.  S.  C. 
2  Saund.  383. 387. 

19.  Feoffment  is  made  to  the  use  of  A  the 
the  Baron,  and  B  the  feme,  et  diutiui  viven- 
tts,  a  poet  dueeetnm  A  et  B,  tune  ad  ueum 
hared,  de  eorpore  prdsdiet.  A,  proereand.  eu- 
per  eorpue  pr<ediet.  B;  the  estate  tail  vests 
only  in  A,  as  if  it  had  been  henediinu  A,  de 
eorpore  euo  euper  eorpue  ^e.    Hob.  84. 

20.  If  lands  are  given  to  J  S,  and  the  heirs 
males  of  the  body,  a  daughter's  son  is  not  in- 
heritable, because  the  title  must  be  conveyed 
through  all  males.  Thornby  v.  Fleetwood^  10 
Mod.  415. 

21.  If  a  fether  give  an  estate  in  tail  to  his 
daughter,  provided  she  marry  with  the  con- 
sent of  the  trustees,  the  estate-tail  is  not  de- 
termined  by  her  marrying  without  such  con- 
sent, although  she  had  notice  of  the  condition 
on  which  the  estate  was  given.  Malbome 
V.  FitBgerud^  2  Show.  316. 

22.  An  estate-tail  upon  feilure  of  issue  re- 
verts to  the  donor  and  his  heirs.  7%omby  v. 
V.  Fleetwood,  10  Mod.  411. 

23.  A  remainder  can  never  take  place,  but 
upon  the  cesser  of  the  estate-tail.  10  Mod. 
120.  366. 414, 415. 

24.  A  lee-simple  in  possession,  and  a  fee- 
tail  in  possession,  cannot  stand  together  in 
one  and  the  same  person,  alone,  and  the  same 
time.    Plow.  230. 

25.  The  estate  of  tenant  in  tail  after  possi- 
bility  ou^ht  to  be  a  remnant  or  residue  of  an 
estate-tail,  and  cannot  be  bv  the  limitation  of 
the  party;  a  tenancy  in  tail  after  possibility 
will  not  merge  a  prior  estate  for  life.  BowUe^e 
case,  11  Co.  79  b. 

26.  A  use  cannot  be  limited 

[  *130O  ]    upon  an  estate-tail,*  fer  tenant  in 

tail  cannot  be  seised  to  an  use. 

Jenk.195.    Plow.  555. 

27.  But  a  use  in  tail  is  an  estate  tail,  by  the 


equity  of  the  statute  de  dome.    Bmud  t. 
Aaucel^  Plow.  [2]. 

28.  A  sum  of  money  or  annuity  cannot  be 
entailed.    2  Vent  349.    Plow.  [3]. 

29.  Though  a  term  in  gross  cannot  be  en- 
tailed, yet  where  a  man  has  a  term  in  point 
of  interest,  and  at  the  same  time  the  trust  of 
the  inheritance,  he  may  entail  the  trust  of  the 
term  to  wait  upon  the  inheritance.  8tr  R> 
Benye*»  case,  1  Vent.  194. 

30.  An  office  may  be  entailed  by  the  equity 
of  the  statute.    Baeedt  v.  JMsfLrJ,  Plow.  [2]. 

31.  So  also  copyholds.    lb.  ibid. 

(b)  Reepeeting  ?ue  power  to  alien  or  charge 

theeetate. 

1.  At  common  law,  after  issue,  tenant  in 
tail  to  three  purposes  had  a  fee-simple. 
Paine'e  case,  8  Go.  35  b. 

2.  Tenant  in  tail  cannot  be  restrained  ffom 
alienating  by  recovery,  either  by  condition, 
limitation  or  by  devise.  Sonday*e  case,  9  Co. 
127  b. 

3.  Tenant  in  tail  cannot  convey  an  estate 
which  is  not  to  take  eflbct  till  after  his  death. 
Cholmtey*e  case,  2  Co.  50  a. 

4.  Tm  inheritance  shall  be  intended  to 
continue  in  the  tenant  in  tail,  snd  he  in  the 
inheritance,  till  the  contrary  is  shown.  1 
Saund.  225  a. 

5.  The  issue  in  tail  is  restrained  by  the 
statute  de  donis^  Sfc.^  feom  alienating  as  well 
as  the  first  donee.    Plow.  13.  Vide  SiL 

6.  An  innocent  conveyance  by  a  tenant  in 
tail  to  another  and  his  heirs  passes  a  base  fee- 
simple.    1  Saund.  260.  260  a. 

7.  A  tortious  alienation  by  tenant  for  life 
does  not  defeat  derivative  estates  or  charges. 
Baldwin  v.  Smithy  1  Co.  66  b. 

8.  Tenant  in  tail  of  a  trust  may  bind  his 
heir  by  articles  in  equity.  Lady  Voteatry  t. 
Lord  Coventry,  Stra.  wSL 

9.  If  tenant  in  tail  and  his  son  join  in  » 
grant  of  the  next  avoidance,  yet  it  is  void 
against  the  son.     WiveVt  case,  Hob.  45. 

10.  The  possession  of  a  feoffee  of  tenant  in 
tail,  so  long  as  the  feoffment  remains  in  feroe, 
is  not  subject  to  the  charge  of  the  remainder- 
man.   maU  V.  Oateley,  1  Co.  61  b. 

11.  If  a  tenant  in  tail  bargains  and  sells  or 
makes  a  lease  and  release  to  another  in  fee, 
the  bar^rainee  or  releasee  has  a  base  fee  not 
determined  nor  determinable  until  the  entry 
of  the  issue.    MaebeU  v.  Clerk,  Com.  120. 

12.  Tenant,  lord,  and  mesne,  the  tenant 
makes  a  gift  in  tail,  remainder  to  the  king  in 
fee,  the  &nee  shall  hold  of  nobody.  Bimg* 
ham*e  case,  2  Co.  91  a. 

13.  The  issue  in  tail  shall  avoid  all  chargee 
by  his  ancestor,  except  such  as  are  for  hie 
benefit    5Ae2i^'t  case,  1  Co.  93  b. 

14.  A  warranty  is  entailed  l^tfae  equit j 
of  the  statute  de  dome.    Plow.  [2]. 

15.  The  lineal  warranty  of  tenant  in  tail 
shall  not  bind  the  right  of  the  estate-tail  by 
the  statute  de  donie,  either  with  or  withool 
assets  descending.    Vaugh.365. 
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16.  Tsmuit  in  taU  po9i  prolem  nimCafufn, 
ii  dispnnialuible  fbr  waste.    3  Leon.  66. 

17.  Tenant  in  tail  after  ponibility  of  issae 
eztmcty  shall  not  be  panished  fbr  waste ;  he 
■haJl  not  be  oompelled  to  attorn,  nor  can  he 
have  aid;  on  alienation,  no  contimili  cobub 
lies ;  after  death,  there  can  be  no  intrusion ; 
sach  tenant  may  join  the  mise  on  the  mere 
right ;  be  shall  not  name  himself,  nor  be  na- 
med tenant  (or  life;  such  tenant  has  bnt  an 
estate  for  lifb,  and  a  feoffment  in  fee  is  a  fer- 
feitnro ;  an  exchange  between  him  and  tenant 
is  good.    BowUb*8  case,  1 1  Ca  79  b. 

18.  If  the  issue  in  tail  be  once  barred  in  a 
fbrmedon  by  warrantv  and  assets,  he  is  bar- 
red fbr  ever,  though  he  afterwards  alien  the 
assets.     Cowper  v.  Andrewi^  Hob.  40. 

19.  An  estate  tail  is  not  assets  in  the  hands 
of  the  heir.    2  Saund.  8/. 

90.  If  tenant  in  tail  sells  the  trees  to  ano- 
ther, they  are  a  chattel  in  the  vendee ;  but  if 
tenant  in  tail  dies  before  actual  severance,  as 
to  the  issue  in  tail,  they  are  parcel  of  the  in- 
heritance, and  the  vendee  cannot  take  them. 
i4^0rtr«  case,  11  Ck>.  46  b.    Plow.  259. 437. 

31.  The  grants  of  tenants  in  tail  are  voida- 
ble only.    1  Saund.  335. 
[  *  1307  ]        (c)*  Cf  docking  the  entetl. 

1.  Taita  were  not  docked  till 
the  19  of  E.  4.,  and  then  by  common  re- 
covery, with  vouchers,  which  was  not  enact- 
ed bnt  adjudged  a  bar  to  the  issue.  Earl  of 
Dtarlnfs  case,  T.  Jones,  240. 

9*  The  tail  cannot  be  docked  either  by 
fine  or  recovery,  where  the  lands  are  pf  the 
gift  of  the  king,  and  the  reversion  in  the 
crown.  Id.  ibid.  Murrey  v.  JEyCoti,  T.  Raym. 
369. 

3.  Bnt  if  such  reversion  be  granted  out  of 
the  eiown,  it  may  be  destroyed  by  fine  and 
leoorery.    S.  C.  T.  Raym.  98a  35a 
(d)  ^eei  of  a  bturgtnn  and  $aU. 

1.  If  tenant  in  tail  of  a  reversion  bargains 
and  sells  it  to  the  bargainee  and  his  heirs, 
nothing  passes  but  an  estate  descendable  for 
the  life  of  tenant  in  Uil.  Took  v.  Olatcoek, 
1. Saund.  260,  361.  MaekU  v.  Ciark,  Salk. 
619. 

2.  Tenant  in  tail  bargains  to  B,  who  re- 
bargains  to  him,  he  is  tenant  in  tail  as  be- 
fore.   I^eahwaier  v.  iZou,  Yelv.  51. 

(e)  Conenant  to  ttand  seUed, 

1.  Tenant  in  tail  covenants  to  stand  seised 
to  his  own  use  for  life,  remainder  to  his  son ; 
this  does  not  make  any  alteration  of  the  use 
except  for  his  own  life.    Mo.  32. 683. 

2.  He  remains  tenant  in  tail  as  before. 
Ibid. 

3.  Covenant  to  stand  seised  to  the  use  of 
himself  for  life,  remainder  to  his  firsi,  second, 
third,  and  fourth  sons  successively,  according 
to  the  minority  of  birth,  and  so  to  all  and 
erery  the  heirs  male  of  the  body  of  the 
corenantor ;  adjudged  he  had  an  estate  tail 
in  him  by  virtue  of  the  last  words.  LitU  v. 
Grey,  2  Lev.  293. 
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4.  A  covenant  bj  tenant  in  tail  to  stand 
to  the  use  of  himself  for  life,  remain- 
der to  A  in  tail,  is  void,  because  the  remain- 
der is  to  take  effect  after  his  death.  MaebeU 
V.  Clerks  Com.  191.    Salk.  619.  S.  C. 

5.  If  tenant  in  tail  covenants  to  stand 
seised  to  the  use  of  A  and  his  heirs,  or  of  A 
for  life,  with  remainders,  it  divests  the  estate 
tail,  and  passes  a  base  fee  to  the  ee<tuy  que 
use.    S.  C.  Salk.  690.    Com.  191. 

6.  Otherwise,  if  the  new  use  be  to  take 
efiect  after  his  death.    Salk.  690. 

(f )  Ftoffment, 

1.  If  tensnt  entail,  the  reversion  in  the 
king,  makes  a  feoffment,  this  does  not  dis- 
continue nor  divest  the  reversion  out  of  the 
king.    Plow.  559,  553. 

2.  When  tenant  in  tail  makes  a  feoffment, 
no  right  of  the  ancient  entail  remains,  as  to 
the  tenant  in  tail :  for  at  common  law,  there 
was  no  estate-tail,  but  a  fee-simple  con- 
ditional.   9  Ro.  416. 392.  334.    Hob.  335. 

3.  And  this  right  of  entail  he  may  bar, 
and  the  tail  is  not  in  abeyance.  Sk^field  v. 
Raicl\ffen  Hob.  336, 33&  &c 

4  None  ean  discontinue  an  estate-tail, 
unless  he  discontinue  the  reversion,  and 
therefore,  if  tenant  in  tail  infeoff  the  donor, 
it  is  no  discontinuance  of  the  entail.  JVur- 
rey  v.  Eyton,  T.  Raym.  344. 

(g)  Lease. 

1.  A  feme  sole  tenant  in  tail  made  a  lease 
not  grantabla  by  the  slat.  39  H.  a,  and  took 
husband,  and  had  issue,  and  died ;  the  hus- 
band cannot  avoid  the  lease,  but  the  issue 
can,  if  the  father  die  or  surrender.    Mo.  8. 

9.  A  lease  by  tenant  in  tail  will  be  good 
against  him  to  whom  the  issue  in  tail  levied 
a  fine  in  the  life  of  the  ancestor.    1  Sid.  62. 

3.  If  tenant  in  tail  makes  a  lease  for  years, 
and  dies,  it  is  only  voidable.  MaebeU  v. 
Clerks  Com.  190. 

4.  Though  no  rent  be  reserred.  Opey  t. 
Thomaoiue,  T.  Raym.  139, 133.    1  Sid.  961. 

5«  And  if  he  conveys  his  estate  over  by 
fine,  the  lease  cannot  be  avoided.  1  Sid.  261. 

6.  If  tenant  in  tail  makes  a  lease  to  com- 
mence afler  his  death,  it  is  void.  Macbell  v. 
Clerks  Com.  191.  i^mondif  v.  Cudmore, 
Carth.  958. 

7.  If  tenant  in  tall,  having  also  the  rever- 
sion in  fee,  makes  a  lease  to  commence  tit 
/itfuro,  if  the  issue  in  tail  levy  a  fine,  it  is  an 
extinguishment  of  the  tail,  and  the  cognises 
of  the  fine  shall  never  avoid  this  lease,  be- 
cause it  arises  out  of  both  the  estates,  sis. 
out  of  tlie  estate-tail  and  reversion  in  fee. 
Symondo  v.  Ciu/more,  4  Mod.  3. 

a  A  being  seised  of  certain  houses  in  tail, 
and  of  certain  lands  in  fee,  held* 
in  eapite,  by  deed  indented,  made  [  *1368  ] 
leases  of  the  said  houses,  where- 
of he  was  seised  in  tail,  rendering  rent, 
and  which  leases  were  not  warranted  by 
sUtute  32  Hen.  a,  and  died;  the  rever- 
Isaon  descended   to   the   heirs   general   of 
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A,  being  two  females ;  and  it  appeared,  that 
the  leases  were  to  have  continaance  after 
the  said  heirs  general  should  be  out  of  ward; 
and  by  office,  after  the  death  of  A,  it  was 
found  that  A  died  seised  of  the  said  estate- 
tail  of  the  said  houses,  and  that  thej  des- 
cended to  the  said  heirs  general,  by  force 
whereof  the  said  houses  were  seised  into  the 
queen's  hands :  resolved,  1st,  That  the  king, 
in  privity  and  right  of  the  heirs  in  tail, 
should  avoid  the  said  leases  during  the  time 
that  they  should  be  in  ward  :  2,  That  al- 
though  the  king,  in  the  right  of  the  heir, 
had  avoided  it  for  his  time,  yet  it  does  not 
avoid  the  leases  so  absolutely,  that  the  heirs 
in  tail,  after  the  king's  interest  determined, 
cannot  make  them  good  by  acceptance  of 
rent.    Earl  of  hedfif^i  case,  7  Co.  7  b. 

9.  Lease  by  tenant  in  tail  shall  bind  the 
issue,  but  not  the  remainder.    Noy,  6. 

10.  Baron  and  ferae  tenants  in  special  tail 
of  the  provision  of  the  husband  have  issue, 
the  baron  dies,  the  issue  levies  a  fine  to  n 
stranger,  the  feme  leases  for  sixty  years,  and 
dies ;  hold  that  lease  was  good  against  the 
conusee.    Betiison  v.  Elways^  Skin.  31. 36. 

11.  Lessee  of  tenant  in  tail  shall  hold  his 
lease  ftQ^  from  a  statVite  acknowledged  by 
the  lessor  before  the  lease.    3  Leon.  156. 

(h)  Fine, 

1.  Husband  and  wife  tenants  in  special 
tail ;  the  husband  alone  levies  a  fine  and 
dies ;  the  wife  enters  and  dies ;  the  issue  is 
barred.    Mo.  28. 

2.  The  issue  is  for  ever  barred  by  a  fine 
with  proclamations,  though  the  discontinuee, 
who  is  disseised  by  the  father  of  the  issue, 
make  claim  during  the  proclamations;  and 
there  can  bo  no  remiUar  after  a  fine  with 
proclamations.    Mo.  114. 

3.  Tenant  in  tail  is  barred  by  a  fine  with 
proclamations  I4vied  by  the  father,  in  the 
life  of  the  grandfather,  the  tenant  in  tail, 
although  the  grandfather  survive  the  father. 
Mo.  146. 

4.  A  wife  tenant  for  life,  remainder  in 
tail  to  the  husband ;  they  levy  a  fine  with 
proclamations ;  this  is  not  a  discontinuance, 
but  still  it  is  a  bar  to  the  issue.    Mo.  634. 

5.  Tenant  in  tail  of  a  reversion  bargains 
and  sells  it  to  the  bargainee  and  bis  heirs, 
and  afterwards  leries  a  fine  to  a  stranger ; 
the  estate-tail  is  barred  and  extinguished. 
Took  V.  Olateoek^  1  Sannd.  261. 

6.  If  tenant  in  tail  levies  a  fine  to  the  bar- 
gainee, the  issue  cannot  avoid  it.  Maebell 
v.  Clerk,  Com.  120: 

7.  Tenant  in  tail  covenants  to  stand  seised 
to  the  use  of  himself  for  ninety-nine  years, 
if  he  so  long  lives,  remainder  to  his  first  son 
in  tail,  remainder  oyer,  and  then  levies  a 
fine  ;  it  was  doubted  if  the  fine  should  make 

food  the  limitations  on  the  condition,  for 
ow  it  should  work ;  and  a  difierence  was 
taken  if  the  covenant  had  been  to  himself 
for  life,  for  then  no  limitation  could  have 


been ;  but  here  a  remainder  for  the  life  of 
tenant  in  tail  may  vest  in  the  son.  Wheieif 
V.  OreenfUld,  2  Lev.  84. 

8.  If  husband  and  wife  be  tenants  in 
special  tail,  and  the  husband  only  levies  a 
fine,  and  dies,  and  the  wife  enters,  she  be- 
comes tenant  in  tail  again;  though  the 
entail  cannot  descend,  l^cause  the  issne  is 
barred  by  the  father's  fine.  Thomby  v. 
Fleetwood,  10  Mod.  412. 413. 

9.  The  issue  of  tenant  in  tail  is  barred  by 
a  fine,  though  the  reversion  be  in  the  king. 
3  Leon.  57. 

10.  If  tenant  in  tail,  where  the  reversion 
is  in  the  crown,  be  disseised,  and  the  disseis- 
ed levy  a  fine,  and  five  years  pass,  his  issue 
shall  be  bound.  Mwrrey  v.  EJUm^  T.  Raym. 
273. 

11.  So,  if  a  man  purchase  an  estate-tail 
from  the  crown,  a  fine  will  bar  his  issne, 
notwithstanding  the  statute  of  34  Hen.  8. 
&  C.    T.  Raym.  274. 

12.  The  issue  in  tail  was  barred  by  a  fine, 
by  virtue  of  the  sUtute  of  4  H.  7.  c  94., 
before  the  statute  of  32  Hen.  &  c  36.  &  C. 
T.  Raym.  359. 

13.  The  issue  of  tenant  in  tail  shall  have 
five  years  after  tenant  in  tail  to  make  his 
daim.    Noy,  46. 

(i)  Rtcovery* 

1.  An  estate- tail  may  be  barred  by  a  com- 
mon recorery.    Plow.  £2.] 

2.  Tenant  in  tail  suiters  a  re- 
covery with*  vouohers,  and  dies  [  *1369  ] 
before  execution;  the  recoveror 

can  sue  execution  against  the  issue.  Mo. 
137. 

3.  If  tenant  in  tail  su^r  a  recovery  as 
vouchee,  or  levy  a  fine,  he  bars  his  issue  of  a 
writ  of  error  upon  any  precedent  judgment  or 
fine.    Mo.  365. 

4.  If  land  is  given  in  tail,  and  then  a  re- 
version  upon  condition,  if  the  tenant  in  tail 
suffer  a  common  recovery,  it  will  bar  the  re- 
version and  condition  also.    2  Ro.  219. 

5.  Husband  and  wife,  tenants  in  tail,  levy 
a  fine  with  proclamations,  to  the  nso  of  them- 
selves in  special  tail,  remainder  to  the  hus- 
band in  tail,  remainder  over ;  in  the  pr^tife 
against  the  conusee  he  vouches  the  husband, 
who  as  vouchee  comes  in,  and  a  common  re- 
covery is  passed ;  this  does  not  bar  the  rever- 
sioner in  fee.    2  Ro.  447. 

6.  By  the  commcm  law,  a  common  recove- 
ry against  the  king's  tenant  in  tail  could  not 
divest  the  reversion  out  of  the  king,  although 
the  issue  in  tail  was  bound.    Plow.  553. 

7.  Cettui  que  vee  cannot  bar  an  estate4ail 
in  use  by  a  common  recovery.    Plow.  [31. 

8.  But  it  will  bar  the  entail  in  equity,  dsrf* 
wrighi  V.  Cartwrighi,  10  Mod.  514. 

9.  Tenant  in  tail,  after  common  leooiery 
sufiered,  may  alien.  Sir  W.  PeOkam'B  case, 
2  Leon.  66,  67. 

IV.  Or  TENANT  foa  Lin. 
1.  Baron  and  feme,  tenants  in  tail  executed. 


TENANT. 


1870 


become,  alter  a  eon  born,  bat  a  tenant  fer  lilk 
Purtfty  ▼.  Rogert,  2  Saund.  383.  387. 

3.  A  gfrant  by  tenant  for  life,  for  a  longer 
period  than  his  own  life,  is  absolutely  void. 
1  Saund.  235  a. 

3.  If  tenant  fer  life  makes  a  feoffment,  the 


may  enter  fer  a  forfeiture.     WiUwn  y. 
BerUai.  Plow.  241. 

4.  Tenant  for  life  forfeits  his  estate  by  ac- 
eeptaaoe  and  agreement  to  a  fine.  Smith  ▼. 
Abd^  T.  Jones,  65. 

5.  Upon  an  erroneous  recovery  against  te. 
nant  for  life,  a  writ  of  error  lies.  WUHon  v. 
Berkley,  Plow.  241. 

6.  Lessee  for  life  or  donee  in  tail  shall  not 
haTe  fie  juete  vexee  against  the  donor.  Foe- 
farV  case,  8  Co.  66  bw    1  BrownL  169. 

7.  A  quod  d  deforeeat  may  be  brought  an- 
der  the  sUtnte  of  Ruthland.    2Saanl3a 

&  If  tenant  for  life  or  years  Alls  timber, 
or  polls  down  the  house,  the  lessor  shall  have 
the  timber.  BowUe'e  case,  11  Go.  79  b.  1  Ro. 
177.  a  C. 

9.  If  a  hoose  fells  down  per  vim  venH<,  the 
particular  tenants  have  a  special  property  in 
the  timber  to  rebuild  the  house.    Id.  ibid. 

10.  Tsnant  for  life  without  impeachment 
of  waste  has  as  great  power  to  do  waste,  and 
to  ooovert  it  at  ms  own  pleasure,  as  tenant  in 
tail  has ;  the  privilege  is  annexed  to  the  pri* 
vity  of  estate ;  if  one  who  has  a  particular  es- 
tate without  impeachment  of  waste  changes 
his  estate,  he  loses  his  advantage.    Id.  ibid. 

11.  When  timber  trees  are  severed  from 
the  inheritance,  either  by  act  of  the  party  or 
of  the  law,  and  become  chattels,  the  whole 
property  of  them  is  in  the  tenant  for  life 
without  impeachment  of  waste.    Id.  ibid. 

V.  Of  TDtAifr  BT  TfflB  ctniTBT  ;— 

(a)  TFho  ihaU  he  euek  tenant, 
1.  In  every  case  where  a  man  takes  a  wife 
seised  of  sucn  an  estate  and  tenement  as  that 
the  issue  which  he  has  by  his  wife  might  by 
possibility  inherit  the  same  tenement  of  such 
estate  as  the  wife  has,  as  heir  to  the  wife,  af- 
ter the  death  of  the  wife,  he  shall  have  the 
same  lands  by  the  curtesy  of  England,  other- 
wiM  not    Paine*i  case,  8  Ck>.  34  b. 

9.  A  man  shall  be  tenant  by  the  curtesy  of 
England  if  the  issue  be  bom  alive,  though  it 
have  never  been  heard  to  cry«  1  Dy.  25.  pi. 
150.    8  Co.  35  a.    1  And.  35.  S.  P. 

3.  The  crying  is  but  evidence  of  the  feet. 
Poms**  case,  8  Co.  35  a. 

4.  The  true  reason  of  dower,  and  the  rea- 
■an  of  the  case,  v&r.  the  possibility  of  the  issue 
to  inherit,  are  all  one,  and  the  right  to  entry 
of  an  eetate*tail  is  not  defeated,  utbongh  the 
eetate-tail  be  determined.  Patfis*s  case,  8  Co. 
Ma. 

5.  Where  a  woman  mortgagor  marries,  and 
not  having  redeemed,  dies,  ner  husband  is 
entitled  to  be  tenant  1^  curtesy  of  the  mort- 
gaged premises.  C^shutne  v.  (ngUe,  C.  a.  T. 
Uardw.  399. 


6.*  A  husband  shall  be  tenant 
by  the  curtesy  of  the  equitable   [  *1370  ] 
estate  of  the  wife,  and  the  heir  at 
law  may  oblige  him,  like  any  other  tenant 
for  life,  to  keep  down  interest.    Id.  ibid. 

7.  A  man  shall  be  tenant  by  the  curtesy  of 
a  rent  or  advowson,  although  the  wife  dies 
before  the  day  occurs,  or  the  presentment 
falls.    FincVe  case,  6  Co.  68  a. 

8.  Hie  king*s  ward  being  married,  and 
having  issue,  after  she  attained  her  age,  ten- 
dered  livery,  but  before  it  fully  passed,  died ; 
her  husband  shall  be  tenant  by  the  curtesy. 

1  Dy.  95.  pi.  35. 

9.  So,  of  a  trust  estate.  2  Saund.  46.  n.  [q\* 

10.  So,  of  a  use,  since  the  27  Hen.  8.,  but 
not  before.  Lord  CremweU  v.  Andree^  2  And. 
75. 

11.  So,  by  custom  within  manor.  Ewer  v. 
Aetwieke^,  1  And.  192. 

12.  Land  in  eapite  by  knight  serrice  de- 
scends to  a  feme  covert,  who  dies  without  su- 
ing livery ;  her  husband  shall  be  tenant  by 
the  curtesy,  and  sue  it.    2  Dy.  229.  pi.  49. 

13.  So,  of  a  seisin  defeasible  by  condition. 
Paine  v.  Samms,  1  And.  184. 

14  If  a  man  with  his  wife  alien  her  land 
after  issue,  and  she  die,  the  issue  cannot  en- 
ter during  the  life  of  the  husband.  3  Dy.  263. 
pi.  26. 

.     (b)  Who  not. 

1.  To  entitle  to  curtesy,  the  issue  must  be 
such  as  might  have  inherited.' -  Patns's  case, 
8Ca35b. 

2.  The  husband  shall  not  be  so,  unless 
there  be  an  actual  seisin  by  him  or  his  wife. 

2  Saund.  45  n.  n.  (5). 

3.  A  seisin  in  law  in  not  sufficient.  PatnsV 
case,  8  Ca  36  a. 

4.  Devise  to  the  wife  for  life,  remainder  to 
the  issue  male  of  her  body,  and  to  the  heirs 
male  of  such  issue,  remainder  over;  she  bad 
issue  a  son  who  died  in  her  life,  and  then  she 
dies ;  but  being  heir  at  law  to  the  testator 
the  reversion  in  fee  descended  on  her,  and  yet 
decreed  her  husbahd  should  not  be  tenant  by 
curtesy.    Boothby  v.  Vernon,  9  Mod.  148. 

5.  If  the  child  be  ripped  out  of  the  belly  of 
the  wife  deceased,  the  husband  is  not  entitled 
to  eurteej ;  but  if  the  issue  be  dead  at  the 
time  of  the  descent,  it  is  immaterial.  Paiiu*8 
case,  8  Co.  35  a.  and  35  b. 

6.  Nor  by  the  curtesy  of  Scotland,  without 
the  child  has  actually  been  heard  to  cry.  1 
Dy.  25.  pL  159. 

(c)  hicidenti. 
If  tenant  by  the  curtesy  grants  his  estate 
with  warranty,  and  comes  in  as  vouchee,  yet 
he  shall  have  aid  of  him  in  the  reversion. 
Roll  v.  Osftem,  Hob.  21. 

y  I.  Or  TKNANTS  FaOM  TXAX  TO  TKAE,  AT  WILL, 
OA  BY  SUVVKEANCK. 

1.  Ceotuy  que  trust  by  deed  is  tenant  at 
will  to  the  trustees.  Rex  y,  LentkaU,  3  Mod. 
149. 
I     2.  ICeettuy  que  uee  for  life,  remainder  over 
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in  tailf  make  a  ftoffment  pur  outer  vie  and 
die,  the  tenant  is  only  by  tn^ranoe.  1  Dy. 
57.  pi.  1. 

3.  If  the  lord  admits  a  stranger,  he  is  but 
tenant  at  will  of  the  copyhold.    3  Leon.  210. 

4.  If  bargainor  after  bargain  and  sale 
continues  possession,  he  is  tenant  at  suffer- 
ance ;  if  by  agreement,  he  is  tenant  at  will. 
Palm.  303. 

5.  After  entry  on  the  lessee  at  will  he  con- 
tinues possession ;  whether  the  lessor  accept- 
ing future  rent  waives  the  disseisin,  and  he 
shall  be  still  tenant  by  sufferance.  See  2  Dy. 
173.  pi.  15. 

6.  Tenant  at  will  makes  a  lease,  and  the 
lessee  enters ;  the  lessee  is  only  disseisor : 
otherwise  of  a  feoffment.  Poneney  ▼.  Black- 
man,  J.  Bridg.  14. 

7.  If  tenant  at  will  be  ousted  by  a  stranger, 
and  he  re-enters,  he  is  tenant  at  will  to  his 
lessor.    Cro.  Jac  660. 

8.  An  estate  at  will  cannot  be  made  by 
way  of  remainder.  Geary  v.  Beareroft^  Car- 
ter,  67. 

9.  There  can  be  no  tenant  at  sufferance  to 
the  kinff.    2  Leon.  141. 143. 

10.  If  A  lease  to  B  at  will,  B  is  not  tenant 
at  will  till  entry ;  if  A  lease  to  B  for  twenty- 
one  years,  to  begin  presently,  B  is  not  lessee 
lor  years  until  he  enter.  Geary  ▼.  Beorerq/I, 
Orl.  Bridg.  499.    Ca.  Prae.  66,  67.  S.  C. 

11.  Agreement  that  one  shall  receive  the 
profits  dbes  make  him  tenant  at  wilL  Oeary 
y.  Bearerqft,  Carter,  64. 

12.  If  a  termor,  after  surrendering,  con- 

tinue possession  and  pay  rent,  it 
[  *137l  ]  is  optional*  in  the  lessor  to  consi^ 

der  him  as  tenant  by  disseisin  or 
at  sufierance.    1  Dy.  62.  pi.  34. 

13.  A  tenant  at  will  in  former  times  is 
now  considered  tenant  from  year  to  year ; 
as,  where  lessee  for  years  holds  over  his  term 
and  pays  his  rent  as  before,  he  formerly  be- 
came tenant  at  will ;  but  he  is  now  looked 
upon  as  tenant  from  year  to  year,  by  such 
holding  over  by  consent.  Bowels  case,  Aleyn, 
4.    1  Saund.  276  a.  n.  [a.] 

14.  So,  by  holding  under  a  parol  lease  for 
more  than  three  years.    1  Saund.  S76  a.  n. 

[«J 

15.  But  an  exception  still  exists  in  the 
case  of  a  mortgagor  in  possession.  1  Saund. 
276.  n.  [a.] 

16.  If  tenant  in  fee  make  a  lease  for  one 
hundred  years  in  trust  to  attend  the  inheri- 
tance, and  continue  still  in  possession,  he  is 
tenant  at  will  to  the  lessee  for  one  hundred 
years;  and  if  he  make  any  lease,  and  levy  a 
fine  9ur  eonuaanee^  &&,  the  first  lease  is  dis- 
placed and  turned  to  a  right,  and  the  fine 
bars  it.    Smith  y.  Pierte,  3  Mod.  19& 

17.  If  one  be  tenant  at  will  de  anno  in  un- 
uttftt  quamdiu  ambabuB  paiiUna  plaeutrit^ 
after  the  beginning  of  the  year,  he  cannot 
determine  his  will  to  the  prejudice  of  the 


lessor  for  his  rent    Umberdy  ▼.  flMs,T. 
Jones,  5. 

18.  If  there  be  two  lessees  at  will,  whether 
the  death  of  one  of  them  determines  the 
will.    See  3  Dy.  269.  pi.  20. 

19.  The  king  having  granted  an  estate 
for  life,  if  it  tJUiU  so  long  pleaoe  lu,  granted 
the  reversion  to  another  in  fee ;  the  rever- 
sioner cannot  determine  the  estate  at  will, 
but  the  king^s  successor  may.  1  Dy.  94.  pi. 
29. 

20.  Lessor  leases  the  land  to  another,  bot 
it  was  agreed  that  the  second  lessee  shoold 
not  enter  till  after  another  rent-day ;  yet  thii 
has  determined  the  will.  Diodak  v.  llei,  2 
Lev.  88.    T.Raym.224 

21.  Tenant  at  will  is  not  punishable  for 
premissive  waste.    1  Saund.  323  6. 

22.  Tenant  at  will  shall  have  aid,  and  a 
release  to  him  is  good ;  secut,  of  a  tenant  at 
sufferance.    2  Leon.  47.    3  Leon.  152, 153. 

23.  Tenant  at  will,  or  other  particular 
tenants,  cannot  bind  him  who  has  the  inhe- 
ritance.   Raoke'o  case,  5  Co.  99  b. 

-24.  A  tenant  at  sufierance  is  not  within 
the  statute  of  forcible  entries.  Rtx  v.  De- 
puke,  11  Mod.  273. 

25.  Tenant  at  will  cannot  justify  a  forci- 
ble entry  until  he  has  been  three  yean  in 
possession,    iinen.  11  Mod.  43. 

VII.  Op  UIIDBa-TKNAllTB. 

A  holds  of  B,  who  holds  of  C;  A  is  fub- 
tenant  to  C.    Burman  v.  Aston,  1  Ley.  144 

VIII.  Op  tdunts  to  tbb  nman. 

1.  Tenant  to  u  precipe  pedetOo  pkaU  be- 
fore judgment  is  sufficient.  Semherne  y. 
Bdke,  1  Show.  347. 

2.  A  tenant  has  been  made  frequently  af- 
ter the  return  of  the  precipe  and  a  voooher. 
Id.  ibid. 

3.  Tenant  in  tail  and  remainder  may  join 
in  making  a  tenant  to  the  precipe,  who 
vouches  them  jointly,  and  they  vouch  over 
the  common  vouchee.  Page  v.  Hflyessd,  11 
Mod.  61. 

[See  ante,  tit  RxcoysRT,  div.  I.  Vol.  IL  p. 
1143.]  ^ 
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L  In  WHAT  ACTION  ▲  TINDKa  MAT  B  MAM, 

p.  1372. 

n.  klLATIVS  TO   TBI    MOD«yV    MAKDfB  A 
TKNDBE^— 

(a)  Withre9peetiotheperaom,p.\Ttt 
.     (b)  WiA  reepeet  to  Ike  time,  p.  1S72. 

(c)  WUk  reipect  to  the  awunaa  ^  lie 
eium  to  he  tendered,  p.  1372. 

(d)  With  reepeet  to  the  wunmor  often- 
dering,  p.  1373. 

(e)  When  notice  i»  noceoeaty,  p.  1373i 

(f )  When  the  party  kao  cm  option,  p. 
1373. 

in.  EpPICT  OP  A  TENDER,  p.  1373. 

IV.  When  a  tender  should  mm  iiii.r?*^ 
IN  A  declartion,  p.  1373. 
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V.  RXLA^IVI  TO  TSOL  KJBA  OF  TIHlMnL ; — 

[  •1372  ]  (»)•    JWrture  of  the  pUa[ 

p.  1374. 
(b)  With  retpeet  to  iUfarm,  p.  1374. 
VI.  RnncTiNo  thk  rATMurr  of  monky  into 
oouat;^ — 

(a)  When  U  is  neeeuary  that  the  mo- 
ney tendered  should  he  hnmght  into 
courts  and  §o  averred  in  the  pUa^  p. 
1375. 

(b)  hi  what  ea$e$  money  is  aUowed  to 
be  brought  in,  p.  1375. 

(c)  TrA«iiurt,j).1375. 

(d)  Consequence  of  omitting  to  bring 
the  money  into  court,  p.  1376. 

(e)  Respecting  the  taking  of  the  money 
out  of  court,  ^.  1376. 

VIL  Refucation,  p.  1376. 
Vlll.  RwoiNDXR,  p.  1376. 
IX.  Eyidknci,  p.  1376. 
X.  Com,  p.  1376. 


I.   In  what  action  a  tindxr  may  bx  made. 

1.  A  tender  is  good  in' an  action  of  coYe- 
nant  for  the  payment  of  rent.  1  Saand.  33 
d.  Q.  FA]. 

2.  Tender  and  refuial  is  no  plea  on  coyo- 
nant  to  pay  a  snm  to  a  stranger  at  a  place 
and  time  certain.    Anon,  12  Mod.  441. 

3.  The  statute  of  21  Jac  1.  c.  16.  concern- 
ing lender  of  amends,  extends  not  to  reple- 
Yin,  hot  only  to  actions  of  trespass.  Latw. 
[679]. 

4L  It  was  formerly  held  that  a  tender  was 
not  good  in  any  case  bat  where  there  was  a 
penalty;  therefore  not  in  assiumpsU,  Browne 
Y.  Pine,  Comb.  334.  S.  C. 

5.  Tender  may  be  pleaded  to  a  quantum 
merwiL  Johnson  y.  Lancaster,  1  Stra.  576.  1 
Saand.  33  d.  Contra  Qilee  y.  Harris,  1  Ld. 
Raym.  255. 

[See  post,  tit  TkcsPAa,  diY.  V.  (e)  2.] 

IL      RKLATfTS  TO  TBI  KOOX  OV  skKING  A 

TKNnia; — 
(a)  With  retpeet  to  the  person, 
1.  Tender  to  an  agent  is  good.    1  Saond. 
33  c  n.  [e]. 

3.  Bat  a  tender  of  amends  for  a  trespass 
to  a  bailiff  is  not  good.    lRo.25a 

3.  The  obligor  can  plead  a  tender  to  one 
whom  the  obligee  has  appointed  to  receiYe 
the  money,  and  refosal  of  it;  bat  not  where 
be  is  boond  to  pay  the  money  to  a  stranger. 
Mo.  37. 

4.  Two  proYisoes  in  two  indentures  of  con- 
Yeyaoce  of  two  seYeral  manors  to  A  and  B, 
^  that  if  the  feoffor  pay  or  tender  20#.  to  A 
and  B,  or  the  heir  of  A,  they  shall  be  Yoid  ;** 
A  dies;  tender  to  B  is  ill,  but  to  the  heir  of 
A  good ;  yet  it  mast  be  of  two  twenty  shil- 
lings :  seeuB  of  a  collateral  act  3  Dy.  372. 
pL9. 

(b)    With  respect  to  the  tme. 
1.  If  a  thing  is  to  be  deliYered  at  or  be- 
fore a  certain  day,  the  tender  must  be  at  the 


last  coQYenient  time  of  the  day ;  a  tender 
any  time  before  will  not  do.  Hammond  y. 
Ouden,  12  Mod.  421. 

2.  The  tender  of  stock  must  be  at  the  last 
part  of  the  day  that  it  can  be  accepted.  Duko 
rf  Rutland  y.  Hodgson,  2  Stra.  777. 

3.  Upon  rent  resenred  by  the  king,  paya- 
ble on  demand  at  a  place  certain,  on  pain  of 
forfeiture  if  not  paid  within  one  month,  a 
tender  after  it  is  dae,  bat  within  the  month, 
saffiees  without  another  on  the  last  instant* 

1  Dy.  87.  pi.  104. 

4.  On  a  distress  for  damage  feasant,  &«.« 
amends  may  be  tendered  till  the  cattle  are 
impounded,  but  aAer  impounding  the  tender 
comes  too  late;  tender  of  amends  to  the 
bailiff  is  not  good.  PUkingUm  y.  Hutinga 
and  others,  5  Co.  76  a.  Cro.  Elii.  8ia  8.  C. 
Ahoayes  y.  Browne,  Lutw.  1 527].  1262. 

5.  Tender  after  the  day  fixed  in  the  con- 
dition of  a  bond  is  a  bad  plea.  2  Sannd.  48. 
n.  [/ 1. 

6.  Where  a  man  has  refused  to  pay  money 
doe,  he  cannot  plead  a  tender  made  after- 
wards.   OHes  Y.  Harris,  1  Ld.  Raym.  254. 

7.  And  although  it  is  before  the  acUon 
brought,  yet  if  it  is  after  two  requests,  it 
aYails  not  Johnson  y.  MapUkft,  Lutw.  [79]. 

(c)  Wiih  respect  to  the  amount  of  the  sum  to 

be  tendered, 

1.  A  tender  of  more  than  is         

due  is  good.*  Wadt^s  case,  5  [  *1373  ] 
Co.  114  a.    Astt^  y,  Reynolds^ 

2  Stra.  916. 

2.  But  a  tender  of  a  Isrger  sum,  demand- 
ing change,  is  not  good.  1  Saand.  33  e. 
n.  Te]. 

3.  If  a  tender  be  to  J  S  in  Aill  of  all  de- 
mands, it  will  be  so,  though  he  take  it  in 
part    Turnery.  Ooodwin^ori,  150. 

4.  In  trespass,  tender  must  be  of  suifieient 
amends,  at  the  peril  of  the  partY  tendering  ; 
but  in  the  case  of  an  estray,  if  the  party  say, 
*^  tell  me  what  is  due,  and  I  will  pay  you.** 
it  is  sufficient  Anon,  11  Mod.  71.  2  Salk. 
686. 

5.  Tender  that  the  plaintiff  was  ready  to 
pay  what  was  due  for  the  copy  of  a  poll,  till 
the  officer  demands  a  something  certain, 
held  a  good  tender.  PhiUip  y.  Smith,  Com. 
279. 

(d)  With  respect  to  the  manner  of  tendering. 

1.  Tender  may  be  made  of  stock  without 
an  actual  transfer.  Lancashire  y,  KiUingS" 
worth,  1  Ld.  Raym.  686.  Tholes  y.  Seignoret, 
1  Ld.  Raym.  441.  S.  P. 

2.  A  tender  of  money  in  bags  ie  good, 
without  showing  or  counting  it,  if  in  truth 
the  proper  sum  was  there.  WadeU  case,  5 
Co.  1 14  a. 

3.  If  at  the  time  appointed  for  payment  a 
base  money  be  current  in  lieu  of  sterling, 
tender  at  the  time  and  place  of  that  base 
monoY  is  good,  and  the  creditor  can  recoYer 
no  other.    1 1^.  82.  pi.  69. 
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4.  A  tendar  in  bank  notes  is  not  a  legal 
tender,  but  it  is  good  if  not  objected  to.  1 
Sannd.  33  e.  n.  [ej. 

5.  After  acceptance  of  the  money,  the 
party  cannot  object  to  any  part  of  it. 
Waae*$  case,  5  Co.  114  a. 

6.  Whatever  is  given  in  satisfaction  must 
be  accepted  in  satifaetion,  else  it  is  not  food. 
Youngr.  Rud,  152  Mod.  85. 

7.  The  manner  of  the  tender  and  of  the 
payment  shall  be  directed  by  him  who  makes 
them,  not  by  hiro  who  accepts.  PinneV* 
case,  5  Co.  1 17  a.    Mo.  677. 

8.  Demanding  a  receipt  in  full  makes  the 
tender  bad.    1  Saund.  33  e,  n.  [e]. 

9.  The  defendant  upon  an  award  was  to 
pay  to  the  plaintiff  62.,  or  31.  and  costs  of  suit 
expended  in  an  action  of  trespass  betwixt 
the  plaintiff  and  defendant,  as  should  appear 
bT  a  note  under  the  attorney's  hand  of  the 
plaintiff,  Sic;  the  plaintiff  is  not  tied  to 
cause  his  attorney  to  tender  the  note  to  the 
defendant,  but  the  defendant  onght  to  seek 
the  attorney,  and  request  it  of  him.  March, 
108.  pi.  186.  and  156.  pi.  935. 

10.  In  debt  on  bond  conditioned  that  the 
defendant  shall  seal  and  execute  a  release  to 
the  plaintiff,  the  defendant  is  bound  to  seal 
and  execute  without  the  deed  being  tendered 
by  the  plaintiff.  Baker  y.  BuUMe,  1  Mod. 
104. 

(e)  When  notiee  it  neeeuary. 
If  money  is  to  be  paid  or  tendered  at  a 
place  certain,  but  no  time  limited,  the  party 
roust  give  notice  of  the  time  when  he  will 
make  the  tender.    3  Dy.  354.  pi.  32. 

(f)  Wfun  ike  parfy  hat  an  option, 
Wliere  a  condition  is  to  pay  90l,  or  to  de- 
liver cows,  at  the  choice  of  the  obligee,  the 
obligor  roust  tender  both.    fbnfl(y!i  case, 
1  Leon.  6a 

III.  ErracT  or  a  TiNOKa. 

1.  A  tender  and  refusal  is  equivalent  to 
payment.    1  Vent  167. 

9.  If  one  is  obliged  to  release  on  payment 
of  money,  he  is  bound  to  release  on  tender 
and  ref^isal,  as  if  actually  paid.  Sinum  v. 
GovO,  Salk.  75.    2  Ld.  Raym.  961.  S.  C. 

3.  Where  a  man  has  to  pay  money  upon 
an  act  bein^  performed,  and  there  is  a  tender 
of  performmg  the  act,  and  a  refusal,  it  is 
equivalent  to  its  having  been  done.  Lan' 
cathire  y.  KeUingworth,  Com.  116. 

4.  If  there  be  a  tender  of  the  money  after 
the  day,  and  refusal,  upon  an  after  debase- 
ment of  the  coin,  the  debtor  shall  bear  the 
loss.    1  Dy.  82.  pi.  70. 

5.  A  sum  awarded  to  be  paid  is  lost  for 
ever  by  tender  and  refusal.  Gennev.  Tinker, 
3  Lev.  94. 

IV.  WhKN  a  TINDKa  SHOULD  BK  ALLXGKD  IN 
A  mCLAEATION. 

On  a  covenant  to  do  an  act,  the  other 
party  paying  so  much  money,  a  tender  of 


the  money  need  not  be  alleged. 
Rane,  1  Stra.  458. 

v.*  Rklativx  to  the  plxa  of  f  •1374  ] 

TXNDXa. 

(a)  Naiure  of  the  plea. 

1.  The  plea  of  tender  is  no  longer  con- 
sidered a  dilatory  plea.    1  Saund.  33  c.  n.  (9). 

2.  It  cannot  be  joined  with  nan  aatumptk 
to  the  whole,  nor  with  alien  enemy,  nor  with 
non  tet  factum,    1  Saund.  33  d.  lb.  n.  [t]. 

(b)  With  retpeet  to  iu  form. 

1.  Where  the  time  and  place  are  certain, 
it  must  be  set  forth  when  he  came  and  made 
the  tender^  and  how  long  he  stayed.  Lan^ 
cathirt  V.  KUUngutorik,  3  Salk.  349.  2  Salk. 
694. 

2.  If  the  other  party  be  not  ready  at  the 
time  and  place,  the  party  tendering  must  bo 
there  at  the  latest  convenient  time  of  the 
day,  and  it  must  be  so  alleged.  S.  C.  19 
Mod.  530,  531.    Com.  117.    Holt  177. 

3.  Unless  by  usage  it  is  to  be  at  a  partieolar 
hour,  which  must  be  averred.  S.  C.  19  Mod. 
533.    9Salk.694.S.C. 

4.  A  plea  of  tender  of  rent  on  the  land 
demised  is  not  good,  if  it  be  not  shown  that 
it  was  made  in  a  convenient  time  before 
sun-set;  but  it  is  aided  by  a  tender  after* 
wards  to  the  lessor  himself.  Keating  t. 
/rtiA,  Ltttw.  [2291. 

5.  In  tender  of  stock,  the  usual  houia  of 
transferring  must  be  set  forth.  Bowtea  ▼. 
Bridget^  9  Stra.  839. 

6.  The  time  of  a  tender  at  the  transfer 
office  should  be  shown.  Laneaehire  v.  KU- 
lingworth^  1  Ld.  Raym.  588. 

7.  In  a  plea  of  tender  of  amends,  the  ten- 
der must  appear  to  be  immediately  after  the 
trespass  and  before  the  UMUtt  issued.  WatU 
y.  Bakery  Prac.  Ca.  K.  B.  179.  Cro.  Car.  164. 

8.  Plea,  that  he  was  ready  to  deliver  an 
obligation,  ftc^,  is  ill,  without  nyinc  ^ 
tenmred  or  ofibred  it  Cole  y.  IVsliMt,  3 
Lev.  103.  19Mod.35a  itnon.  3  Salk.  343. 
9  Lev.  209.  Horn  v,  Letow,  Fort  935.  1 
Saund.  33  e.  Contra^  OUtt  y.  Hbrt,  Cuth. 
413. 

9.  When  both  parties  meet  at  the  time  and 
place,  he  that  pleads  tender  must  also  plead 
refbsal.  Laneaehire  y.  KtUingworlh^  Salk. 
693.  12  Mod.  530.  Com.  117.  2  Vent 
109.  8Mod.  106.919.  999.  1  Ld.  Rayn. 
687.    Cro.  Eliz.  889. 

10.  Otherwise,  where  the  action  is  brooglit 
on  a  bond  given  in  defeasance  of  a  f«Mmer 
bond.    10  Mod.  989. 

11.  If  the  party  be  not  preeent,  that  mwt 
be  shown.  BlacftwdL  v.  JVVwft,  8  Mod.  106. 
2  Vent  109. 

19.  And  it  onght  to  be  shown  that  notice 
was  given  to  him.  Semh,  Laneaehire  y.  Xii" 
lingworth^  Com,  117. 

13.  In  case  of  abeenee,  it  must  be  shown 
that  he  was  there  at  the  time  ready.  S.  C. 
Salk.  693. 
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14  And  alfo  when  he  came,  and  how 
lonf  he  aUyed.    &  C.  Salk.  634. 

15.  A  tender  pleaded,  and  that  the  party 
was  not  there  to  reoeive  it,  is  ^od,  without 
nying  nor  any  one  else  for  him.  8.  C. 
Com.  117.    12  Mod.  631.  S.  C. 

16.  Plea  of  tender  and  refusal  is  in  ^neral 
not  sufficient,  unless  he  pleads  **  always 
ready."  TWner  v.  Goodwin^  Fort  150.  1 
Dj.  94.  pi.  154    1  Saund.  33  e. 

17.  Ready  from  the  time  of  the  tender  is 
not  sufficient.  Haldmbsf  ▼.  TVifte,  Willes, 
632. 

18.  In  debt  on  bond  conditioned  to  pay 
5001.  to  the  administrator  of  the  oblifee 
within  two  months  after  his  death,  a  plea, 
that  he  was  ready  to  pay  it  but  that  no  ad-* 
minislrator  was  appointed,  without  saying 
encore  prisf,  is  bad.  Lee  ▼.  Garref,  2  Show. 
144 

IQ.If /ou/  tempt  pritt  be  pleaded  by;an  ad- 
ministrator, he  must  aver  that  his  intestate 
was  at  all  times,  from  the  time  of  making 
the  promise  to  the  time  of  his  death,  ready 
to  pay ;  and  that  he  has  at  all  times  since 
the  death  of  his  testator  been  ready  to  pay. 
Say.  18. 

90.  Where  money  is  to  bo  paid  in  dis- 
charce  of  a  debt,  tout  tempe  priet  must  be 
pleaded,  notwithstanding  a  tender.  Hsm- 
mond  ▼.  fFM,  10  Mod.  282. 

31.  The  owner  of  an  estraj  may  seiie  it, 
tendering  satisfaction ;  and  in  pleading,  he 
need  not  show  the  sum  tendered.  HerUjf  ▼. 
Waleh,  3  Salk.  686. 

29.  Tender  and  refusal  may  be  pleaded  in 
satisfaction  of  payment.  Ledingham  ▼. 
Porphery,  1  Mod.  77,  78. 

33.  A  tender  in  covenant  for  rent  may  be 
pleaded  to  the  whole  declaration.  l-Saund. 
33  il. 

S4  In  ostufiipsil,  satisfaction  pleaded,  and 
issoe  upon  the  acceptance,  held  good.  Young 
▼.  Ruddle,  Salk.  627. 

25.*  To  a  general  atsuiimtif,  or 
[  '1375  ]  debt  on  simple  contract,  tender,d&e. 
must  be  pleaded  with  a  tout  tempe 
erisf,  which  it  was  formerly  held  could  not 
ne  after  imparlance.  Sweetland  ▼.  Squire^  2 
Salk.  632.  Lotw.  [86].  OUet  ▼.  Otrt,  13  Mod. 
158.    Wi^re  ▼.  Veal^  13  Mod.  84 

26.  But  it  may  be  pleaded  after  an  order 
lor  time.    OUee  ▼.  Hart,  Salk.  633.  note. 

37.  And  now  a  tender  may  be  pleaded  after 
a  general  imparlance.  1  Saund.  33  c.  3 
Saund.    Sa    Comb.  50. 

28.  A  tender  at  the  day  might  always  be 
pleaded  after  imparlance.  Otiee  ▼.  Hmrrie, 
1  Ld.  Raym.  354. 

39.  So,  to  debt  on  bond,  a  tender  at  the 
time  and  place,  but  that  no  one  was  there  to 
reoeive,  and  uneore  prut,  held  a  good  plea 
without  tout  tenmi  priet,  and  pleadable  after 
imnirlance.    3  Dy.  300.  pL  37. 

do.  But  in  debt  on  bund  to  pay  a  certain 
earn  on  a  certain  day,  there  a  tender  on  the 


day,  and  eemper  panUue,  is  a  good  plea,  but 
not  in  aeeumpeit,  without  tout  tempe  priet, 
Oiles  V.  Hart,  3  Salk.  343.  1  Ld.  Raym. 
354    Garth.  4ia 

31.  So,  in  pleading  a  tender  of  a  sum  of 
money  according  to  a  defeasance  which  is  in 
a  diftrent  instrument  fiom  the  original  deed, 
it  is  not  necessary  either  to  plead  that  the 
party  has  always  been  and  still  is  ready  to 
pay,  or  to  bring  the  money  into  court.  TVe- 
sett  V.  ilj^,  Willes,  110.    3  Ssnad.  4a 

33.  ilMter,  if  the  defeasance  be  in  the  same 
4eed.    Willes,  110. 

83.  On  covenant  to  pay  money«  damages 
being  only  to  be  recovem,  tender  and  refitfal 
is  a  good  plea  without  uneore  priet.  Carter 
V.  DoioniA,  1  Show.  130. 

34  A  tender  in  debt  is  to  be  pleaded  in 
bar  of  damages.  2  Salk.  633.  1  Saund  33.  e. 
13  Mod.  84  CfiUe  v.  jffiwrts,  1  Ld.  Raym. 
354 

35.  In  aoemnpoit,  it  is  pleaded  in  bar  of 
ffarther  damagee.    1  Saund.  33  c.  Steeelland 

V.  S^ire,  Salk.  633. 

36.  A  tender  can  be  pleaded  to  an  avowry 
only  in  excuse  of  damages.  JEbme  v.  Leiein, 
1  Ld.  Raym.  644  Oebom  v.  Beoerehmn,  1 
Vent  333. 

VI.  Rxsracrma  trs  PAvmirr  or  monit  iirro 

oooar; — 

(a)  When  it  ie  neeeeeary  that  the  money  ten^ 
dertd  ehould  be  brought  into  court,  and 
eo  anerred  in  the  plea. 

1.  A  tender  of  rent  must  be  pleaded  with 
prefert  in  curia.  1  Ld.  Raym.  B3.  Browne- 
low  V.  Henley,  Lutw.  [129]. 

2.  So,  on  a  plea  of^  tender  at  A,  to  a  bond 
for  payment  of  money  there,  with  uneore  prist, 
the  money  must  be  brought  into  ^ourt.  Panel 
V.  Awe/,  2  Dv.  150.  pi.  Si. 

3.  If  the  defendant  pleads  a  composition 
by  the  other  creditors,  he  ought  to  tender  the 
composition  money  in  court.  Buxton  v.  IM- 
eon,  Lutw.  [243]. 

4  Qu  a  tender  pleaded  to  an  avowry,  tbe 
money  need  not  be  paid  into  court  Horn  v. 
Lewin,  1  Ld.  Raym.  643. 

(b)  In  what  eatee  money  ie  .allowed  to  be 
brought  in. 

1.  In  trover  fer  money,  leave  was  given  to 
bring  it  into  court    Anon.  1  Stra.  1&. 

3.  Money  may  be  brought  into  court  at  the 
suit  of  an  executor.  €)rutd^field  v.  Seott,  8 
Stra.  796. 

3.  The  penalty  of  a  penal  statute  may  be 
brought  into  court  Webb  v.  Punier,  3  Stra. 
1317. 

4  Debt  on  bond  was  stayed  on  bringing 
into  court  the  instalments  in  arrear.  Budgee 
v.  mUiameon,  3  Stra.  814 

5.  Money  due  by  the  first  inatalment  may 
be  brought  in,  but  not  to  stay  the  plaintiff 
fiom  signing  his  judgment.  Daroy  ▼. 
3  Stra.  957. 
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6.  Princiinl  ud  interest,  dte.,  brought  into 
court  apon  ejectment  on  a  mor^ge.  iinon. 
1  Stra.  413. 

7.  Prooeedings  in  ejectment  stayed  on 
bringing  arrears  of  rent  into  court.  Ocod- 
tUle  yTHbU^oft,  2  Stra.  900. 

8.  ProoeSMlDgs  on  a  mortgage  may  be 
stayed  without  payment  of  a  £>iul.  Areker 
T.&tiitt,3Stra.ll07. 

(c)  When  not, 

1.  In  debt  upon  bond  conditioned  for  pay- 
ment of  money  by  instalments,  the  payments 
due  cannot  be  brought  into  court  upon  the 
statute  4  Ann.  c.  1€.  Sand  v.  /firms,  1  Stra. 

515. 

3.  In  an  action  for  dilapidations, 
[  *1376  ]  money*  cannot  be  paid  into  court. 
Squire  ▼.  Areher,  2  Stra.  906. 

3.  Bringing  money  into  court  was  refused 
in  debt.  LStgridge  v.  Pongiilumne,  2  Stra. 
890. 

4.  No  bringing  goods  into  court  in  trover. 
BawingUm  v.  Wtilee^  3  Stra.  833. 1191. 

5.  In  an  action  for  immoderate  riding,  the 
defondant  cannot  bring  money  into  court 
WkUe  ▼.  Woodhauee,  3  Stra.  787. 

(d)  Cenaequenee  of  omitting  to  bring  the  mO' 

nejf  into  the  court* , 

1.  A  plea  of  tender  without  'bringing  the 
money  into  court  when  necessary  is  a  nullity. 
Bray  ▼.  Bootii^  1  Barnes,  181. 

3.  And  the  plaintiff  shall  take  judgment 
Petker  v.  ShdUm^  1  Stra.  638. 

(e)  Beepeetxng  the  taking  ff  the  moiuiif  oiU  of 

court, 

1.  An  admission  of  the  tender  is  not  ne- 
cessary to  enable  plaintiff  to  take  the  money 
out  of  court  1  Sannd.  33  e.  Contra,  3  Ld. 
Raym.  774. 

3.  Money  brought  in  on  pleading  a  tender, 
cannot  be  taken  oat  by  the  defendant  though 
he  has  a  verdict  Cox  ▼.  jBobtnson,  3  Stra. 
1027. 

3.  Held,  that  plaintiff  could  not  proceed 
for  damages  where  money  was  paid  generally 
on  the  whole  declaration  in  oBaumptU^  after 
taking  the  money  tendered  out  of  court 
Burton  ▼.  Souter^  3  Ld.  Ra^  774. 

4.  On  a  tender  to  one  of  two  counts,  plain- 
tiff may  proceed  on  the  other,  thoufh  he  take 
the  money  out  of  court.  1  Saund.  33  c,  n.  [/]. 

VII.  Replication. 
The  plaintiff  cannot  reply  instructions  to 
his  attorney  for  a  writ.  Briggt  y.  CoZoer/y, 
8  T.  R.  629.  Moffat  y.  Pareone^  5  Taunt 
307.  March,  55,  S.  C.  Cited,  1  Saund.  33 
6.  n.  [c], 

VIII.  RSJOINDBR. 

To  a  plea  of  tender,  the  plaintiff  replied  a 
demand  and  refusal  before  suing  out  the  writ ; 
rejoinder,  that  before  the  suing  out  the  writ, 
the  defendant  tendered,  &c;  trayersing,  that 
at  any  time  afler  the  tender,  and  before  suing 
out  the  writ,  the  plaintiff  requested  him  to 
pay,  d&c ;  the  rejomder  is  bad.    WillCs,  603. 


IX.  EyiocNci. 

1.  An  actual  tender  most  be  proved,  or  a 
dispensation  of  it    1  Sannd.  33  c.  n.  [e]. 

2.  To  a  plea  of  tender,  a  repUcation  allsg> 
ing  a  previous  demand  is  not  supported  by 
proof  of  a  demand  of  a  larger  sum.  JKvers  v. 
GnJUht,  5  B.  &,  A.  eaO.  CUed,  1  Saund.  33 
fr.  n.  [d], 

3.  A  replication  of  a  subsequent  demand  is 
not  proved  by  bringing  the  action  in  cove- 
nant for  rent    1  Saund.  33  J.  n.  [h]. 

Cites  Johneon  v.  Ck^,  7  Taunt.  486.    1  B. 
Moore,  200.  S.  C. 

X.  Costs. 
If  the  costs  are  not  paid  on  bringing  money 
into  court,  the  plaintiff  must  eo  on,  and  can- 
not have  an  attachment  Hand  y.  Lady  Dine- 
i^,  3  Stra.  1820. 

TENEMENT. 

1.  The  word  **  tenement**  extends  not  only 
to  that  which  ihay  be  holden  by  some  service, 
but  comprehends  all  that  a  man  may  be 
seised  of  ut  d^  Ubero  tenemento.  Powell  y. 
BuU,  Com.  367. 

3.  The  word  **  tenement**  mentioned  in  the 
statute  9  dDlO  WilL  3  for  the  workhouse  cor- 
poration  of  Colchester,  extends  to  a  rectory. 
a  C.  Com.  365. 

3.  Tenement  being  of  an  uncertain  ugni^ 
fication,  the  words  **  messuage  or  tenement** 
is  not  a  sufficient  description  of  the  premises 
in  an  ejectment    MUlie'e  case,  Cro.  Jac.  633. 

TENURE. 

1.  AU  tenures  in  chief  are  in  gross.  Spm- 
ikurtti's  ease.  Hob.  90. 

3.  A  tenure  <Ie  domino  111  lie  into  groesa^  per 
mgeeimam  partem  uniue  feodi  msiiteric,  in  a 
tenure  by  knight's  service  in  chief,  and  tbe 
words  ^%Ude  nnogrosso**  are  void.    Id.  ibid. 

3.  A  tenure  of  any  ancient  ho-        

nour  is,*^  by  usage  and  allowance  [  *13T7  3 
in  all  ages,  taken  to  have  the  ef> 

foot  of  a  tenure  in  eapite^  tix,  to  have  all  the 
lands  in  ward.    Eetwiek'e  case,  13  Co.  135. 

4.  The  king  haying  an  honour,  ^part  by 
descent  or  purchase,  part  by  attainder,  te- 
nure as  of  that  honour  should  not  be  tn  ca- 
pite.    1  Dy.  58.  pi.  6. 

5.  Where  a  man  holds  of  the  king  by  rea- 
son of  another  thing,  as  of  a  manor,  this  is 
not  a  tenure  m  cajnle.    Plow.  340, 341. 

6.  A  man  having  jointured  his  wifo  from 
his  socage  lands,  and  devised  two  parts  of 
afler-purobased  lands  holden  tn  ei^ptit ;  the 
king  shall  not  have  any  part  of  tfao  socage 
lands  to  supply  the  third  part  of  the  whon, 
unless  coyin  be  ayerred.    3  Dy.  158.  pi.  33. 

7.  Lands  holden  of  an  honour  or  manor 
shall  never  be  holden  of  the  king  in  cmpite^ 
though  the  honour  or  manor  be  eschsat  for 
treason.    1  Dy.  44.  pi.  28. 

8.  Where  the  first  oflfonoe  found  open  tke 
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elouttl,  and  the  Moond  iband  upon  the 
mdiu9t  shall  be  joined  toother  to  make  that 
a  tenure  by  knight's lerTice  which  would  else 
be  a  tenure  tn  eapUe.  Cowper  v.  Andrews, 
Hob.  40. 

9.  If  tenant  bjr  knight  senrice  make  a  gift 
in  laiU  reserving  rent,  the  donee  shall  hold 
by  knight  service  and  the  rent  1  Dy.  53.  pi. 
3. 

10.  Office  found  that  J  S  died  seised  of  a 
manor  holden  of  the  king  by  knight  service 
generally,  the  heir  within  age,  it  shall  be  in- 
tended land  in  eapite;  and  it  being  also  found 
in  another  county  that  he  died  seised  of  an- 
other manor  holden  of  A  B  by  knight  ser- 
vice, A  B  may  traverse  the  first  manor^s  be- 
ing holden  in  eapiie.    3  Dy.  161.  pi.  47. 

11.  A  fine  levied  upon  a  writ  of  cnstoms 
and  servicee,  where  it  recited  that  there  was 
a  dispute  about  castle  guard  and  murage, 
and  that  now  the  lord  granted  that  the  conu- 
see  should  be  quit  of  the  aforesaid  services, 
saving  all  other  services,  this  discharge  of 
murage  and  castle  guard,  which  it  may  be 
were  not  of  right  due,  is  no  discharge  of  the 
tenure  in  chivalry.    2  Dy.  179.  pi.  46. 

13.  The  lord  by  chivalry  releases  to  his 
tenant,  rendering  a  hawk ;  this  new  roserva. 
lion  is  void,  and  tenure  by  fealty  continues. 
3  Dy.  330.  pi.  57. 

13.  If  a  man  bold  a  manor  of  the  king  by 
tbe  service  of  being  constable  of  England,  it 
is  a  good  tenure  in  grand  serjeantry.  3  Dy. 
385.  pL  39.  note. 

14.  The  feoffee  of  tenant  tn  capUe  before 
the  statute  of  quia  emptores,  making  a  feoff- 
ment over  to  hold  of  his  feoffor  by  a  rent  for 
all  services,  clearly  makes  no  tenure  in  eapite, 
and  the  first  mescalty  is  holden  only  by 
knight  service.    3  Dy.  399.  pi.  33. 

15.  Land  holden  of  the  king  by  the  service 
of  finding  two  men  with  two  oars  to  row 
over  and  beyond  sea  whenever  it  shall  please 
the  king  in  person  to  pass  beyond  sea,  is  not 
grand  serjeantry.    Ibid. 

16.  By  service  to  find  a  man  for  the  war, 
if  it  be  of  a  manor,  is  by  chivalry ;  if  of  any 
other,  is  grand  serjeantry.    2  And.  1S9. 

17.  If  on  a  meliui  inquirendum  after  3 
£dw.  6.,  tenure  be  found  of  the  king  as  of  a 
manor,  udper  qu^  servitia^juratore*  ignorant, 
it  shall  be  taken  for  knight  service.  3  Dy. 
306.  pi.  64. 

I8w  He  who  holds  by  the  moiety  of  a 
knight's  fee,  shall  be  intended  to  hold  by 
knight  service,  unless  found  otherwise.  Ibid. 

19.  Tenure  of  the  queen  by  the  service  of 
^ing  to  the  wars  at  free  charge,  is  no  tenure 
tn  eapite,  though  found  so  by  office.  3  Dy. 
345.  pi.  3. 

dO.  The  tenant  of  a  manor  on  socage  ob- 
taining a  release  of  his  lord,  who  holds  over 
in  eapite,  shall  himself  now  hold  tn  eapite,  3 
Dy.  359.  pi.  1. 

21.  The  tenant  levies  a  fine  to  the  king, 

Vol.  II.  53 


who  grants  the  land  to  be  held  of  the  king ; 
the  seignory  is  extinct.    Mo.  337. 

33.  Tenant  by  priority  and  posteriority 
makes  a  feoffment  of  all  his  lands  to  his  sole 
use;  the  tenure  by  priority  remains  as  be- 
fore.   Rote  V.  Osbom,  Hob.  37. 

33.  If  the  king's  tenant  make  a  gift  in  tail, 
the  king  has  election  to  take  the  donor  or  the 
donee  for  his  tenant;  but  if  he  accepts  the 
services  of  the  one,  whether  by  this  accept- 
ance he  is  estopped  from  taking  the  other  for 
his  tenant  afterwards,  see  Plow.  341.  349. 

24.  The  construction  of  law  is 
stricter    where*    the    tenure  is  [  *1378  ] 
charged  upon  a  warranty  real, 
than  where  upon  a  chattel.    Sir  H.  RoU  v. 
Sir  R,  0«6om,  Hob.  35. 

TERM- 

I.   Or  THE  LIOAL  DIVISION  Of  TBS  TlAa  INTO 
TEEMS  AND  VACATIONS. 

(a)  Relative  to  the  eommeneement  of 

the  terms,  p.  1378. 

(b)  Of  the  relation  of  the  term,  p.  1378. 

(c)  Practice  reepecting  the  terms^  p. 

1378. 

(d)  Relative  to  the  adjoamment  of  a 

term,  p.  1378. 

(e)  Of  the  vaeaiUm,  p.  1379. 

II.   RXSPBCTINO  TERMS  Of  TSARS,  p.  1379. 


1.  Of  the  legal  nrvisioN  or  the  tear  into 

TERMS  AND  VACATIONS  ; 

(a)  Relative  to  the  commencement  of  the  terme. 

1.  If  midsummer  day  be  the  next  afler 
corpus  Christi,  it  is  a  hall  day  by  the  statute 
of  Hen.  8.,  and  the  first  day  of  Trinity  term. 
1  Ro.  39. 

2.  Trinity  term  may  begin  on  Midsummer 
day,  but  cannot  end  on  it.    7  Mod.  17. 

3.  In  legal  construction,  the  term  com- 
mences on  the  essoign  day ;  but  in  common 
construction,  on  the  day  of  appearance.  1 
And.  340. 

4.  For  the  purpose  of  delivering  declara- 
tions, it  does  not  begin  till  the  sitting  of  the 
court.    3  Saund.  1  d,  n.  (1.) 

(b)  Of  the  relation  of  the  term. 

1.  The 'Whole  term  is  but  one  day  in  law. 
Reeves  v.  Trindle^  Com.  358.    Cro.  Jac.  384. 

3.  A  declaration  of  such  a  term  refers  to 
the  first  day,  unless  there  be  a  special  memo- 
randum of  the  time  of  filing  the  bill  or  of 
putting  in  bail.     13  Mod.  647. 

3.  The  whole  term  lias  relation  to  the  first 
day,  if  there  be  not  a  memorandum  to  the 
contrary.     BanburyU  case.  Holt,  397. 

4.  In  the  King's  Bench,  a  declaration  or 
judgment  shall  not  refer  to  the  first  day  of 
the  term,  but  to  the  time  of  filing  the  bill. 
Kerbude  v.  Dj^e,  3  Lev.  180. 

(c)  Practice  respecting  the  terms. 
I     1.  The  courts  are  bound  ex  qfieio  to  take 
I  jadicial  notice  of  the  beginning  and  end  of 
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termii.  1  Saand.  300  d.  n.  (7.)  Jenk.  381. 
12  Mod.  647.  Salk.  626,  637.  Estwiekr. 
Cooke,  2  Ld.  Rajm.  1557. 

2.  But  the  CO  art  will  not  take  notice  of 
the  day  ef  the  return  of  the  write,  as  to  the 
day  of  the  month,  in-moveable  terms.  Court- 
ney T.  PhUipt,  1  Lev.  196. 

3.  The  replication,  rejoinder,  rebutter,  &c., 
are  supposed  to  be  in  the  same  term  with  the 
preceding  pleading.    2  Saund.  2.  n.  (2.) 

4.  Judgments  ought  to  be  entered  of  the 
same  term  they  are  given  in.  Anon,  Holt, 
400. 

5.  An  entry  of  euria  odnMori  vuU  from 
Hilary  term  to  Trinity  term,  omitting  men- 
tion of  Easter  term,  held  bad.    9  Ro.  422. 

6.  The  term  in  which  bail  is  put  in  is  reck- 
oned one  of  the  two  terms  in  which  plaintiff 
must  declare.     1  Stra.  631. 

7.  Na  matters  of  law  are  to  be  heard  on 
the  last  day  of  term.    Salk.  624. 

8.  But  a  trial  at  bar  may  be  the  last  paper 
day,  where  the  king  is  party.  BeUamounft 
case,  Salk.  625. 

j  (d)  Relative  to  the  adjournment  of  a  term, 

1.  Any  of  the  terms  may  be  adjourned  by 
proclamation.    7  Mod.  1. 

2.  The  term  was  adjourned  to  Oxford  after 
the  plague  in  London.  1  And.  279.  W.  Jo. 
84,  U5. 

3.  A  term  was  adjourned  to  Reading.  Cro. 
Car.  13. 

4.  The  first  return  of  a  term  may  be  cut 
off  by  proclamation,  and  the  term  adjourned 
to  the  second  return.    7  Mod.  1. 

5.  An  adjournment  may  be  to  another  day 
or  term,  and  it  may  be  directed* 

[  *1379  ]  what  sort  of  proceedings  shall 
be  first  heard.    Cro.  Car.  11. 

6.  After  the  proclamation,  the  chancellor 
must  issue  his  writ.  1  And.  279.  1  Keb.  942. 
pl.l. 

7.  Where  the  term  was  adjourned  to  Ox- 
ford and  back  to  Westminster,  how  the  bill 
of  Middlesex  should  be  tested  and  executed, 
see  Memorandum,  1  Lev.  176. 

8.  The  sheriff  takes  a  bond  for  appearances 
at  Westminster,  the  term  was  adjourned  to 
Saint  Albans ;  the  appearance  ougnt  to  be  at 
Saint  Albans  and  not  at  Westminster.  Mo. 
430. 

9.  If  the  term  be  adjourned,  the  memoran- 
dum shall  apply  to  the  day  of  the  adjourn- 
ment.   Brook  V.  Buhop,  7  Mod.  152. 

10.  The  statute  1  Mary,  s.  2.  c.  7.,  by  equi- 
ty extends  to  cases  where  part  only  of  a  term 
is  adjourned.    2  Dy.  186.  pL  68. 

(e)  Cf  (he  vaeotion, 

1.  The  vacation  begins  the  last  day  of  the 
term  as  soon  as  the  court  rises.    Salk.  544. 

2.  A  bill  could  not  formerly  be  filed  against 
a  privileged  person  in  the  vacation.    Ibid. 

3.  Juoprments  in  the  vacation  are  as  of  the 
term  before,  except  as  against  purchasers. 
Duke  of  JTorfolk's  case,  Holt«  400«  402. 


II.  RnpBCTmo  tceu  or  Tsasi. 

1.  A  term  may  ha  extended  or  sold  on  an 
elegit    2  Saund.  6a 

2.  A  term  cannot  be  entailed.  CkUd  ▼. 
BaUye,  2  Ro.  129. 

3.- If  one  termor  grant  over  his  term,  it 
will  not  be  only  for  life,  bat  abaolotely.  1  Ro. 
249.280. 

4.  If  the  lessor  takes  the  lessee  to  wi&,  the 
term  is  not  extinguished,  because  the  hus- 
band has  the  reversion  in  his  own  right,  and 
the  term  in  outer  droit,  LUhden  v.  WtoO" 
more,  2  Ro.  472. 

[See  ante,  tit  Estatb,  div.  VII.  VoL  L  p. 
619.,  and  tit  Lbasb,  Vol.  IL  p.  874.] 


TERRE-TENANT. 

1.  After  an  annuity  or  rent  determined, 
the  person  of  the  terre-tenant  shall  be  charged 
in  debt  for  the  arrears.  LSUngtonU  case,  7 
Co.  39  b. 

2.  It  is  a  good  plea  m  acire  fadoM  against 
terre-tenants,  that  J  S  (who  holds  other  lands 
of,  dtc.)  non  full  pnemonitue  na  retom,  ten- 
ens.    CoUop  v.  Brandlin,  T.  Jones,  122. 

3.  A  plea  that  there  other  tenants  cannot 
be  after  a  plea  in  bar,  and  must  be  verified  by 
affidavit  2  Saund.  9  a.  n.  (10.)  210  dL  Fide 
Halt  V.  Woodcock,  2  Keny.  19.  1  Burr.  359. 
S.C. 

[See  ante,  tit  Sciax  Facias,  VoL  IL  p. 
1228.] 

TIMBER. 

1.  If  the  house  falls  by  a  tempest  or  other 
act  of  God,  the  lessee  for  life  or  years  has  a 
special  interest  to  take  the  timber  to  build 
the  house  again ;  but  if  the  lessee  pulls  down 
the  house,  the  lessor  may  take  the  timber. 
Heriakenden^i  case.  4  Ca  62  a. 

2.  The  lessee  for  life  may  maintain  trover 
for  the  timber  of  a  house.    2  Saund.  47  6. 

[Su  poet,  ill,  Trkkb.] 


TIME. 
L  Relative  to  thx  oovnrrATioir  of  imc, 
p.  1379. 

II.  RBLATrVXTOTmSTATINQOrTaaCIlinLBAD- 

INGS,  p.  1380. 

I.   RXLATIVX  TO  THX  OOMrOTATION  Of  TfMK, 

1.  If  an  act  be  to  be  performed  on  a  certain 
day,  and  no  particular  time  appointed  for  the 
domg  it,  the  law  intends  the  last  hour  of  the 
day  to  be  the  time  of  peribrmanoe.  Porkt  v. 
Crawford,  10  Mod.  396. 

2.  Where  a  bill  of  exchange  is  payable  ten 
days  after  sight,  the  day  of  showing  the  bill 
shall  be  taken  for  one  of  the  ten  days.  Lntw. 
[672,  673]. 

3.*  Ifa  submission  to  an  award 
is,  ita  quod  it  be  made  six  daysafl  [  *1380  ] 
ter  the  submiasioni  the  day  oif  the 
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mward  it  to  be  taken  incIusiTe,  eo  that  if  the 
award  be  made  the  day  of  ittbmission,  it  is 
good.  BtUatyae  y.Hetter^  2  Lutw.  [177.] 
1593, 1594.    Sty.  382. 

4  The  day  of  the  date  of  a  protection  was 
never  counted  any  part  of  the  year.  Nottxm 
▼.  Hundred  of  Oawtry^  Hob.  139. 

5.  The  day  of  the  date  of  a  bargain  and 
aale  shall  not  be  counted  any  part  of  the  six 
months.    S.  C.  Hob.  139. 

6.  The  day  of  a  robbery  shall  be  counted 
parcel  of  the  year.    &  C.  Hob.  139, 140. 

7.  When  a  computation  of  days  is  made 
from  an  act  done,  the  day  is  included.  Anon* 
1  Ld.  Raym.  481. 

8.  A  lease  a  eonfeetione  takes  e£foct  the 
same  day,  whether  dated  or  na    S.  C.  Hob. 

14a 

9.  If  a  bargain  and  sale  have  no  date,  the 
six  months  sh^  be  counted  from  the  delivery. 
S.  a  Hob.  140. 

10.  A  person  i»  of  age  the  day  before  his 
birth-dayl  Anon.  1  Ld.  Raym.  480.  Fiix- 
high  V.  IHnnington,  2  Ld.  Raym.  1096. 

11.  A  policy  to  insure  a  life  for  a  year  is 
broken  by  tiie  man*s  dying  on  that  day 
twehremoQth.    Anon,  1  Ld.  Raym.  480. 

19.  Generally  a  month  in  law  is  accounted 
a  lunar  month.  Sharp  v.  Hubbard^  2  Mod. 
58.  natU.    Rex  v.  Peekham^  Comb.  439. 

13.  Thus,  in  a  condition  of  re-entry  for 
non-payment  of  rent  fiur  the  space  of  a  month, 
the  month  shall  be  oomnuted  according  to 
twenty-eight  days  to  tlie   month.    Lutw. 

14.  So,  m  contracts  for  stock,  the  compu- 
tation must  be  by  lunar  months.  1  Stra.  445. 

15.  Bat  the  six  months  in  which  by  the 
statute  2  &  3  Edw.  6.  c.  13.  a  14.  the  sug- 
gestion for  a  prohibition  is  to  be  proved,  must 
be  reckoned  according  to  the  calendar.  Sharp 
T.  Hubbard,  2  Mod.  5a  Copley  v.  CoUtiw, 
Hob.  179. 

16.  So,  when  a  statute  speaks  of  six  months 
in  a  matter  which  concerns  ecclesiastical  af- 
&irs,  as  in  quare  impedit  in  the  case  of  lapse, 
the  time  shall  be  computed  according  to  the 
calendar,  because  that  is  the  mode  of  computa- 
tion in  such  case  in  the  ecclesiastical  courts. 
Sharp  T.  Hubbard,  2  Mod.  5a  notie,  Cateeby'o 
case,  6  Ca  61  b.  Cro.  Jac  141. 160.  Jenk. 
382.  Telv.lOO.aC.  Sed  vide  IFoodward 
▼.  Hamerely,  Skin.  313. 

17.  In  many  cases  concerning  time,  the 
oommon  law  gives  a  year  and  a  day  for  a 
oosEvenienttime.  Con«to62€*«  case,  5  COb  106  a. 

18.  The  time  for  appeals  was  a  year  and  a 
day  after  the  murder.    J.  Kely.  25. 

19.  Time  immemorial,  is  only  presumptive 
evidence,  and  no  absolute  bar.  2  Saund. 
175  b. 

20.  The  law  rejects  fraeticms  of  days  for 
the  uncertainty ;  the  whole  day  is  commonly 
I^Tcn  to  him  that  has  the  fraction,  unless  a 
~"  ltd  person  wiU  be  thereby  prejudiced.  Hem" 

IngBY,  Brabammt  OrL  Bridg.  8. 


II.   RXLATIVX  TO  TBX  STATING  Of  TIMZ  IN 
PLXADIN08. 

1.  In  ejectment  by  original,  the  demise* 
Slc^  was  laid  upon  the  essoio-day,  and  held 
well.  Rogers  v.  Rertthy,  2  Ld.  Raym.  870. 
3  Salk.  8.  S.  C. 

2.  If  a  time  to  come  be  laid  in  an  action  of 
trespass,  yet  the  plaintiff  shall  have  his  da- 
mages after  a  verdict.  Blackwell  v.  Eales, 
5  Mod.  287. 

3.  The  time  in  trespass  beuig  laid  before 
the  plaintiff's  title,  held  bad.  Pawlety.  Law- 
rence,  1  Leon.  104. 

4.  In  trespass  in  C.  P.,  the  omission  of  the 
day  of  the  month  in  the  declaration  was  held 
to  be  ground  of  error,  and  not  amendable  by 
the  sUtute  18  Ellz.  BieroJVe  case,  2  Ro.  153. 

5.  Outlawry  assigned  as  a  breach  of  cove- 
nant, must  show  in  what  reign.  Fox  v.  WiL 
brakam,  1  Ld.  Raym.  668. 

6.  In  real  and  mixed  actions  the  time  is 
never  inserted.  Duppa  v.  JHisyo,  1  Saund. 
286. 

7.  The  court  will  not  take  notice  ex  qffieio 
that  a  certain  hour  vras  part  of  the  oight, 
without  the  words  node  efuedem  diet,  or  noe- 
tanter,    MaekaJHeyU  case,  9  Co.  65  b. 

a  A  plea  of  entry  by  the  demandant  is  not 
good  without  showing  the  time.  1  Ld.  Raym. 
432. 

9.  The  time  of  the  foot  is  not  material  in 
indictments  of  treason.    J.  Kely.  16. 

10.  Where  the  time  is  not  ma- 
terial, yet,*  if  it  be  laid  after  the  [  *138l  ] 
action    brought,   the  judgment 

shall  be  arrested ;  eeeue,  of  a  time  impossible, 
as  30th  of  February,  &c.    Comb.  4^,  443. 

11.  An  impossible  time  is  no  time.  3  Salk. 

a 

12.  When  the  year  of  the  king  is  well  ex- 
pressed, the  t^fnio  Domini  is  surplusage.  Rex 
V.  Everard,  1  Ld.  Raym.  639.  Salk.  195. 
Holt,  175.  S.  C. 

13.  In  covenant,  the  plaintiff  alleges  that 
after  the  descent  to  him,  ecHieet  such  a  day, 
et  ner  decern  anaoe  tune  ultimo  elapeoe,  the 
defendant  permitted  the  tenements  to  be  out 
of  repair;  the  et  per  decern  annosVas  reject- 
ed as  repugnant.  Crowther  v.  OUffield,  2  Ld. 
Raym.  1126. 

14.  Where  a  thing  is  to  be  done  at  such  a 
time  to  be  named  bv  plaintiff,  and  the  plain- 
tiff sets  forth  that  he  appointed  such  a  day, 
it  is  sufficient.    Seott  v.  Hogoon,  3  Salk.  34a 

15.  An  issue  of  which  time  is  made  parcel 
is  bad.  Broim  ▼.  Johfuton,  2  Mod.  145.  3 
Salk.  208,209. 

la  Therefore  in  quare  tmpedtl,  if  to  a 
plea  of  collation,  the  plaintiff  reply  a  pre- 
sentation on  such  a  day,  a  rejoinder  travers- 
ing the  presentation  on  the  day  mentioned 
is  bad,  for  it  is  making  time  parcel  of  the 
issue.    Stroud  v.  Homer,  2  Mod.  185. 

17.  If  a  plea  vaiy  from  the  time  laid  in 
the  deolarttion,  and  make  soeh  time  mate- 
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TITHES. 


rial,  it  mtiit  be  tnvened.    Beverht  t.  Pim^ 

7  Mod.  16. 

18.  In  coyenant  by  a  master  a^nst  his 
apprentice,  for  leaving  his  service  on  such  a 
day,  if  the  apprentice  plead  a  license  for  his 
absence  on  that  day,  the  time  is  material, 
and  therefore  the  master  cannot  give  in  evi- 
dence an  absence  on  another  day.  Jinon, 
6  Mod.  70. 


TITHES. 


1.  Or  THS 


TITUKH  Of  OS- 


NATuaK  or 

NERAL,  p.  1381. 

IT.  Incidbnts,  p.  1383. 

III.  Or  WHAT  THINGS  TITBU  AUB  FATA- 

ULE,  p.  1382. 
IV.  Or  WHAT  NOT,  p.  1382. 
V.  What  ark  great  tithes,  p.  1384. 
VI.  What  are  small,  p.  1384. 
VII.  Relative  to  the  betting  out  and 
payment  or  TrrHBS,  p.  1384 


questration  of  the  tithes  by  the  bishop.  WaU 
tpyn  ▼.  .^tr6erry,  2  Mod.  254 

2.  The  tithes  of  a  parson  are  subject  to 
assessment  for  the  poorV  rate.  Parith  of 
LambtlK's  case,  1 1  Mod.  375. 

3.  A  woman  is  dovable  of  tithes.  2Saand. 
46. 

4.  An  assumptU  lies  on  a  promise  to  pay 
so  much  in  consideration  of  tithes.  JSaUm 
V.  Sherwin,  2  Show.  307. 

5.  An  ejectment  lies  for  them.  2  Saand. 
304  a. 

III.  Or  WHAT  THINGS    TITHES  ARS  rATABLE. 

1.  Fenny  fodder  is  liable  to  pay  tithe. 
Cro.  Jac.  47. 

2.  If  a  man  agists  cattle,  and  takes  the 
cattle  of  other  men  to  eat  up  his  pasture, 
tithes  are  payable  for  the  grass.  2  Ro.  191. 
OuUbeH  V.  Evertly^  Hard.  35. 


3.  Tithes  of  agistment  of  barren  eattle 
««>«■&«»  vr  iiinBo,  p.  x«^w&           are  due  of  common  right.    Hielu  v.  Wood» 

VIII.  Relative  tu  the  taking  awat  or  I  «m,  2  Salk.  655.    1  Ld.  Raym.  137.    Garth. 
TITHES,  p.  1385.  392.  S.  C.  Jenk.  281. 

4.  Tithes  are  due  of  after-math  and  rak- 


IX. 


X. 


Who   is  ENTrruBD   to   them,   p. 

1385. 
Who  mat   prbsgribi  to  n  ms^ 

cuARGEn,  p.  1385. 

XI.  What  modus,  &0.,  in  discbargb  or 

tithes  is  good,  p.  1386. 

XII.  What  not,  p.  1387. 

XIII.  What  destroys  a  modus,  p.  1388. 

XIV,  When  tithes  are  discharged  by 

UNITY,  p.  1388. 
XV.  RssrECTING  GRANTS  AND  LEASES  Or 
TITHES,  p.  1389. 

XVI,  Proceedings  at  common  law  roR 

NOT  SETTING  OUT  TITHES,  OR  VOR 
TAKING  THEM  AWAY,  p.  1390. 

XVII.  Proceedings     in    the    spiritual 

OOURT    RELATIVE    TO    TTTBES,    p. 
1391. 

XVIII.  Proceedings   in  tax   szohb<iuer, 
p.  1392. 
XIX.  Evidence,  p.  1392. 


I.     Or  THE    NATURE  or  TITHES  IN    GENERAL. 

1.  Tithe  naturally  is  but  the  tenth  of  a 
man's  revenue,  not  of  his  labour  and  indos- 
try.    Hob.  250. 

2.  Tithes  have  every  property  of  an  inhe- 
ritance in  land,  except  that  they  lie  in  grant 
and  not  in  liverv.   2  Saund.  305. 

3.  There  can  be  no  primary  and  immedi- 
ate occupancy  of  tithes.  Holden  v.  Small, 
broke,  Vaugh.  191. 194 

4  By  statute  32  Hen.  8^  in  the  hands  of 

1^  impropriators,  they  are  as  it  were  turn. 

ed  into  lands  and  tenements.    2  Saand.  305. 

5.  The  tithes  of  rectories  impropriate  are 

by  31  Hen.  8.  c.  13.,  and  32  Hen. 

[  *I38a  ]  8.  c*  7.,  converted  into  lay  fees. 

1  Mod.  259. 

IL  Incidknti. 
!•  An  impropriate  rectory  it  not  chargea- 
ble for  the  repaira  of  the  chancel  by  the  se- 


ings.    Mok  910. 

5.  Tithe  is  payable  for  aeomsi  1  Ro. 
100. 

6.  Milk  used  in  the  owner's  houee  in  an- 
other parish  shall  pay  tithe;  so  of  cattle  for 
the  plough.  SeoUo  v.  Lowlhtr,  1  Ld.  Raym. 
129. 

7.  Tithes  may  be  due  of  a  warren  by  cue- 
tom ;  so  of  doves  and  fishes.  I  Vent.  5 
Palm.  527.    Mo.  909. 

6.  Bucks  and  pheasants,  although  they 
are  /er<8  na<ttra,  may  be  titheable.  Sharpe 
V.  Sharpe^  Noy,  148. 

9.  Com  standing  bought  of  the  proprietor 
of  a  rectory,  without  special  words  to  dis- 
charge it,  must  pay  tithes.    Cro.  Jac.  262. 

10.  The  tithe  of  corn  ground  in  a  horse- 
malt-mill  shall  pay  only  personal  tithe,  via. 
a  tenth  part  of  the  clear  profits  arising  from 
the  com  ground  in  the  mill,  over  and  above 
all  incident  charges.  Chamberlain  v.  Aciel, 
4  Mod.  46  nolw. 

11.  Tithes  are  payable  Ibr  firewood,  or 
wood  for  fences,  unless  there  be  a  special 
custom  to  discharge  them.    Cro.  Car.  1 13. 

12.  Tithe  of  wood  (though  not  fuel,)  is 
payable,  unless  shown  to  be  burned  io  a 
house  used  for  the  maintenance  of  husband- 
ry.   Anon.  1  Vent  75. 

^  13.  Wood  that  is  not  timber  ought  to  pay 
Uthes,  though  above  twenty  years'  growth, 
if  considered  in  the  place  as  underwood. 
Palm.  38. 1  Sid.  300. 

14  Tithes  shall  be  paid  of  birch,  but  not 
of  oaks.    Mo.  908. 

15.  Also  of  willows  growing  in  the  soil  of 
a  manor  when  felled,  though  it  be  waste  to 
fell  them.    O^y  v.  Purdw^  Hob.  319. 

16.  By2ft3Edw.6.c  13.8.  5.,  ail  bar- 
ren  heath  or  waste  ground  not  titheabb, 
shall,  after  it  has  been  seven  yean  impiw- 
ed,  and  converted  into  arabio  grond  or 
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meftdow,  pa/  tithe.    J%mna»  r,  Oijfbrd^  2 
Show.  92. 

17.  Barren  land  to  be  exempt  from  tithes 
raoet  be  so  9wq>U  notura.  Anon*  S  Ld. 
Raym.  991. 

18.  Tithe  is  payable  for  broom,  t  Ro. 
39. 

19.  By  11  &  12  Will.  3.  c.  16.,  5«.  an  acre 
shall  be  paid  for  the  tithe  of  hemp  and  flax. 
4  Mod.  185  fisfis. 

20.  Land,  thoag^h  oncoltiyated,  yet  if  it 
yield  a  profit,  as  in  wood,  slate,  &4s.  is  tithe- 
able.    Homer  ▼.  Bemui,  6  Mod.  96. 

21.  Fenny  land  drained  shall  pay  Uthes 
notwithstanding  the  statute  of  barren  land. 
Mo.  430. 

22.  Tithes  oUght  to  be  paid  for  fulling 
nulls.  Gfim/ey  v.  JF^vJnngham^  4  Mod.  45. 

23.  A  corn-mill  shall  pay  a  personal  tithe 
only.  Carlton  v.  BrigfOweUy  4  Mod.  46  natis. 

24.  A  modu8  was  paid  for  one  mill,  and 
the  party  added  two  new  mill-stones;  it 
was  held  that  the  parson  was  entitled  to 
have  of  the  miller  the  tenth  toll  dish  as  a 
predial  tithe.  OrimUy  ▼.  Falkington^  1  Show. 
S8L2B2. 

25.  If  a  parson  lease  his  glebe,  be  shall 
have  hie  tithes  notwithstanding.  WetUm  v. 
IFe»«Mi.    J.  Bridg.  33. 


pay  a  groat  for  every  hogshead  of  cider,  or 
2s.  a  year  in  lieu  thereof.    2  Show.  461. 

14.  'nthe  is  not  payable  of  wood,  Sec, 
spent  in  the  house.  1  Sid.  447.  1  Ro.  38. 
Cro.  Eliz.  471,  609. 

15.  Predial  tithes  are  not  payable  when 
the  land  lies  fi^sh,  but  personal  tithes  for  the 
cattle  feedin|[  upon  it.  Attorney-General  v. 
Fatter,  Sav.  62. 

16.  Sheep  fed  in  stubble  fields  solely  for 
the  purpose  of  manuring  the  land,  are  not 
titheable.     1  Mod.  216. 

17.  No  tithe  lamb  is  due  if  there  be  not 
ten,  because  they  are  entire  things.  Sdhj/  v. 
Bank,  12  Mod.  &H.    1  Ld.  Rayra.  677.  S.  C. 

18.  On  a  bill  for  small  tithes  by  a  vicar 
against  a  parishioner  for  milk,  it  was  held 
he  should  pay  every  tenth  meal  onlj^.  Dodd 
V.  IngUton^  T.  Raym.  277. 

19.  Milk  is  exempted  from  tithes  by  a 
custom,  that  the  parson  shall  for  so  many 
weeks  have  the  sole  milking  and  milk  of  all 
the  milch  cows  in  the  parish.  HiU  v.  Harris^ 
2.  Show.  461. 

20.  Tithes  are  not  payable  for  tame  tur- 
keys, pheasants,  or  partridges,  nor  for  their 
eggs.    Ma  599. 

21.  Pigeons  shall  not  pay  tithes,  unless  by 
special  custom.    SioutfiPt  case,  2  Mod.  77. 


IV.  Of  what  hot. 

1.  Wood  is    not    titheable   of  oommon 

right,*  because  not  of  annual  in- 
[  91983  ]  crease.    Hieko  v.  Woodson,  1  Ld. 

Raym.  137.  Comb.  404.  a  C.  6 
Mod.  223. 

2.  No  tithes  of  beeches  above  twenty  years' 
gvowtb,  and  decayed  oaks.    Mo.  541. 

31.  If  one  cat  wood  for  fencing  his  own 
oom,  he  shall  not  pay  tithes  for  it  Croueher 
w.  CeXUno,  1  Saund.  142. 

4i.  If  leasee  cuts  wood  to  make  hedgee,  no 
tithes  of  the  overplus.  Eatt  v.  Harding, 
Cro.Eas.499. 

5.  Trees  once  discharged  shall  yield  no 
tithes  of  their  wood  being  aflsr  aridtt  et  mor- 
iam.    Sain  v.  Patenoon^  Cro.  Eliz.  477. 

6.  Tithe  shall  not  be  paid  of  willows  within 
a  county  where  they  are  used  as  timber. 
Bob.  219. 

7.  The  loppings  of  trees  privileged  are  dis- 
charged  of  tithes.  Rain  v.  Patenson^  Cro. 
Saiz,  477.    Mo.  762. 

8.  A  man  shall  not  pay  tithes  of  roots  of  a 
emppiee  rooted  up,  nor  of  queries  of  stone. 
March,  Sa  pi.  89.  &  64.  pL  100. 

9.  Germs  of  oak  which  was  not  cut  till 
after  twenty  years,  not  titheable;  dUter,  if 
before.    Fox  v.  Thexton^  12  Mod.  524. 

10.  No  tithes  are  payable  for  beech.  1  Ro. 
355. 

11.  No  titfaee  of  broom.    Mo.  909. 

12.  Trees  above  twenty  years*  growth  are 
not  titheable.    ilnon.  3  Saik.  347. 

13.  Apples  or  other  fVuit  in  an  orchard 
dhall  not  pay  tithes,  if  there  be  a  modu$  to 


22.  No  tithes  are  payable  for  dry  or  bar- 
ren cattle.    Cro.  Jac.  576.    1  Ro.  38. 

23.  Due  for  no  fish  taken  in  the  sea,  ex- 
cept  by  prescription.    Sheppard  v.  Penrote^ 

1  Lev.  179. 

24.  No  tithe  is  due  for  fish  of  oomm.  right. 
Anon,  6  Mod.  223.  March,  17.  pi.  41. 

25.  Cattle  shall  not  pay  tithes  for  agist* 
ment  in  the  parish  where  the  owner  resides. 
Harrii*8  case,  7  Mod.  114. 

26.  A  man  shall  not  pay  tithes  for  cattle 
which  are  for  plough  and  pail  only,  nor  for 
conies,  except  by  custom  ;  and  if  the  tenant 
does  not  pbagh  and  manure  his  land,  yet  the 
parson  may  sue  him  for  tithes.  March,  56. 
pi.  87.  Cro.  Eliz.  471. 

27.  Tithes  are  not  due  for  the  yearly  rent 
or  value  of  houses.    Hob.  11. 

28.  Tithes  are  not  due  to  a  vicar  out  of 
the  parson^B  glebe,  by  the  words  |*  in  minutio 
deeimie  totitu  paroehitB  ;**  otherwise  of  an  en- 
dowment  by  express  words.  Blineow  v.  BanU' 
daU,  Cro.  Eliz.  578.  579. 

29.  No  tithes  of  quarries.    Mo.  908. 

30.  Turf,  gravel,  and  chalk,  are  not  tithe- 
able, for  they  are  part  of  the  freehold.  AmUet 
V.  Chambert^  1  Mod.  35. 

31.  Tithes  are  not  payable  for  bricks  or 
clay,  because  part  of  the  soil.   StouffiTs  case, 

2  Mod.  77.    March,  58.  64. 

32.  No  person  is  liable  as  occupier  of  a 
corn-mill  to  the  payment  of  a  predial  tithe. 
Say.  43. 

33.  Tithes  are  not  payable  of  afler-math  de 
jute,    Norton  v.  Brige,  1  Ld.  Raym.  243. 

34.  Tithes  shall  not  be  paid  for  rakings 
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nnlen  covin  be  averred.  Cro.  Elix.  660. 1  Mod. 
121. 

25.*  Where  there  is  a  modui  de- 
[  *1384  ]  ctmafk/i,  if  a  deer  die,  the  owner  le 
not  boand  to  replenish  it.    Cotpper 
y.  Andrews^Hoh.iO, 

V.  What  ark  gezat  Tmm. 
It  is  the  natare  and  not  the  quantity  that 
makes  the  tithe  great  or  small.    3  Lev.  365. 
no/if. 

VI.  WOAT  AaC  SMALL. 

1.  Small  tithes  must  be  estimated  from 
the  natare  of  the  thing  titheable  and  not 
from  the  qnantiUr  of  it  sowed,  or  the  place 
where  sowed.  WaUis  v.  Pain^  Com.  639. 
Wharton  v.  Li$U,  Skin.  356.  Sed  vide  13 
Mod.  41. 

3.  Acorns  are  small  tithes.  Wailit  v. 
Pain,  Com.  640. 

3.  It  is  necessary  that  the  acorns  be  ga- 
thered  and  sold ;  for  if  they  drop  of  them- 
selves from  the  trees  in  the  season,  and  the 
ownes*8  cattle  eat  them,  in  that  case  no 
tithe  shall  be  paid  of  them.  S.  C.  Com.  640. 
note  3. 

4..  Clover  seed  is  a  small  tithe,  and  as 
sach  due  to  the  vicar.    8.  C  Com.  633. 

5.  If  a  man  sow  his  land  with  clover,  and 
make  his  profit  bv  the  seed,  this  bong  a 
pain,  the  parson  shall  have  tithe  of  it ;  but  if 
fie  convert  it  into  hav  only,  and  make  his 
profit  of  the  hay,  the  vicar  being  endowed  of 
tithes  of  hay,  shall  have 'it  as  a  small  tithe. 
Wharton  v.  lAoU,  Skin.  341. 

6.  Flax  is  a  small  tithe  wherever  sown; 
by  three  judges  against  Holt,  who  held,  the 
place  where  sown  must  determine  whether 
great  or  small.  W%arfon  v.Xu2e,13Mod.41. 

7.  Upon  a  special  verdict,  it  was  found, 
that  twenty-six  acres  only  in  a  parish  which 
consists  of  twelve  hundred  were  sown  by 
several  persons  with  fiax ;  and  adjudffed  that 
this  was  a  small  tithe  and  belonged  to  the 
vicar,  who  was  endowed  de  minutit  decimii. 
S.  C.  Skin.  341.  356.  13  Mod.  41.  S.  C.  3 
Salk.  349. 

8.  Lambs  are  small  tithes.    Palm.  330. 

9.  Potatoes  are  only  small  tithes,  in  what- 
ever quantities  they  may  be  sown.  Smith  v. 
Wyoft,  9  Mod.  336.  WaUis  v.  Pom,  Com. 
639.  note. 

10.  Saffron  is  a  small  tithe.    Ma  909. 

11.  Wood  is  a  small  tithe,  and  by  custom 
may  be  payable  to  the  parson  instead  of  the 
vicar.     TUdell  v.  WaUen,  1  Mod.  50. 

VII.  RSLATrVX  TO  THX  SKTTIIfO  OUT  AND  PAT- 

mENT  or  TrraiB. 

1.  Tithes  of  com  are  payable  in  the  sheaf. 
1  Sid.  283. 

3.  Tithes  of  hay  ought  to  be  paid  in  grass 
oocks.    AnOAjon  y.  Z)o(2son,  9  Mod.  117,  lia 

3.  A  mill  ibr  grinding  com  by  horses  shall 
pay  tithe  in  the  natare  of  personal  tithes 
only,  that  is  to  say,  not  the  value  of  the  tenth 
toli-dish,  but  a  tenth  part  of  the  clear  profits 
arising  from  the  com  gnmnd  in  the  mill, 


over  and  above  all  inetdant  efaArges.    Grwi- 
Uy  V.  FaUnngham,  I  Show.  383  notis, 

4.  If  two  men  are  entitled  to  tithes  by 
moieties  in  a  parish,  it  is  sufficient  if  the  par- 
ishoner  sets  out  an  entire  tenth  without  di- 
viding it.    Lat.  34 

5.  Tender  of  tithe  cheese  at  the  house  of 
the  parishioner,  is  a  good  tender.  Dodd  v. 
Ingleton^  T.  Raym.  37& 

6.  Tithe  milk  ought  to  be  carried  by  the 
parishioners  and  delivered  at  the  vicarage  or 
parsonage  house^  unless  it  has  usaaUy  been 
delivered  at  the  church  porch,  4ec.  Id.  ibid. 
SeoUo  V.  LotPtker,  I  Ld.  Raym.  189. 

7.  It  is  not  necessary  by  the  eommon  law 
to  give  notice  of  the  setting  of  them  ooL 
Gale  V.  £i0er.  Com.  33. 13  Mod.  117, 118.  a 
C.  Noy,  19.  a  P.  Contra,  Shatter  v.  Friend, 
Carth.  143. 

a  But  by  the  civil  law  it  is.  SftneerU 
case,  Noy.  19. 

9.  And  a  custom  to  give  notice  is  good. 
Ooiev.  JEWr,Com.S3. 

10.  A  custom  to  nav  tithes  truly,  without 
view  of  the  parson,  held  bad,  for  no  man  oan 
be  his  own  judge  or  divider.  WUomv.Bitkop 
^Carlisfo,  Hob.  107. 

11.  Upon  a  modme  deammnii,  if  paature  is 
turned  into  meadow  and  tillage,  it  restores 
not  the  tithes  in  kind,  but  the  value.  Camper 
V.  Andrews,  Hob.  44 

13.  So,  if  30.  a  year  and  ashoulder  of  ewy 
third  deer  have  been  paid  for  a* 
park  as  a  modus,  the  form  of  tith-  [  'ISSS  ] 
ing  remains,  though  the  park  be 
disparked.    Hob.  37. 

13.  While  tithes  remain  upon  the  ground, 
the  owner  of  the  ground  cannot  put  in  hie 
cattle  and  eat  his  com.  iS&opeett  v.  Mngford, 
1  Ld.  Raym.  189. 

14.  The  turning  of  cattle  into  them  make* 
a  fraudulent  severanoe.  Oole  v.  £100',  Com. 
34 

VIIL     RXLATIVB    TO   TRS   TAKim   AWAT    OF 


1.  For  the  purpoee  of  carrying  away  tithee, 
the  rector  may  enter  a  close;  bit  it  must  be 
by  the  usual  way.    1  Saund.  3336.  n.  [  t  ]. 

3.  The  parson  is  not  obliged  to  take  tithe 
of  grass  the  day  it  is  cut,  but  may  let  it  be 
long  enough  to  make  it  into  hay.  S&uA  t. 
J<met,lStra.345. 

3.  Case  lies  for  not  taking  away  titheai. 
iSAopeott  V.  Mufford,  1  Ld.  Raym.  188. 

IX.  Wbo  is  BNTITLBD  TO  THEM. 

1.  A  layman  is  not,  at  common  law,  capa- 
ble of  taking  tithes  in  prender.  Jaimes  t. 
DroUtn,  3  Show.  440.    Cro.  Elix.  571. 

3.  But  by  way  of  retainer  they  may. 
Wright  V.  Wright,  Cro.  Elii.  511, 513.  a  C. 
3  Show.  439. 

3.  So,  a  layman  may  take  a  meAis  in  lien 
of  tithes.    2  Show.  44a 

4  Tithes  are  of  common  right,  and  wen 
due  to  the  church  befive  the  council  of  Late- 
ran,  though  not  to  any  spiritual  penon  ia  I 


TITHES. 


13861 


SUA  T.  Ihakt.  Hob.  996.    S$d  Me 
fltdbv.  IToMfeton,  4  Mod.  337. 

5.  or  common  riyht  all  tithes  heikiOig  to 
the  panon.    Orene  ▼.  Au»ien^  Yel? .  86. 

6.  Tithe  of  dover  beloD^  to  him  who  hai 
the  tithe  of  hay.  Warihon  ▼.  LUU,  Garth. 
964 

7.  Tithe  of  flax  belooff  to  the  vicar  aa  email 
tithe.     Wharton  y.  LUk.  Garth.  S64. 

6.  A  vicar  cannot  have  tithea,  but  by  dota- 
tion^  oompoaition,  or  preacription,  fat  all  the 
tithea  ilejuTB  appertain  to  the  person.  March, 
ll.pL39. 

9.  The  vicar  shall  not  have  tithes  of  the 
glebe  withoat  special  words.    Mo.  911. 

10.  If  any  |Maoe  be  not  within  a  pariah, 
the  king  is  entitled  to  the  tithes.  1  Ro.  454. 
4^/Wrighl  V.  Wright,  Cto.  Eliz.  511, 512. 

11.  Tliey  may  be  pavaUe  for  ag^tment  of 
cattle  in  one  parish  anil  pbuffhing  in  another. 
SwtUet  v.  Lawlher,  5  Mod.  96. 

13.  Tithe  ofcattle  on  waste  gronnds,  shall 
be  paid  to  the  parson  of  that  puish  in  which 
the  owner  dwells.    1  Mod.  216. 

13.  Payment  of  tithes  to  the  parson  is  a 
discharge  against  the  vicar.  Orene  v.  Jius* 
ten,  Yelv.  86. 

14.  Bat  if  the  parishioners  pay  their  tithe 
to  a  parson  who  came  in  by  simony,  it  is  at 
their  peril    Hob.  168. 

X.  Who  mat  raiscaiBS  to  bb  dischaxoeo. 

1.  Any  man  may  hold  land  discharged  of 
tithes.    J.  Bridff.  a3. 

3.  A  copyholder  of  inheritance  of  the  land 
of  a  bishop  may  precribe  in  non  decimando. 
Mo.6ia 

3.  The  oooncil  of  Lateranis  a  general  law 
received  in  England,  and  lands  discharged  of 
tithes  by  that  council  are  discharged  by  law, 
m»  all  lands  belonging  to  the  Gistertian  order. 
Slanefy  v.  UUetkom,  Hard.  101. 

4  Upon  a  prohibition  to  suit  in  the  spirit- 
ual court  for  tithes,  held,  that  at  common 
law  none  but  spiritual  persons,  or  the  king, 
who  is  a  mizt  person,  were  capable  of  tithes 
in  pernancy,  and  no  layman,  unless  in  special 
cases,  though  he  was  capable  of  a  discnarge 
of  tithes,  by  grant  or  composition,  or  by  pre- 
flcription  tub  modo,  though  not  by  a  prescrip- 
tion in  non  dedmando,  Buhop  of  WtnchiM- 
ter**  case,  2  Go.  43  b. 

5.  So,  though  a  layman  cannot  prescribe  in 
tun  dicimando,  yet  tnere  may  be  a  custom  to 
exempt  him  from  tithes.  IBeh  v.  Woodemm, 
4  Mod.  341. 

6.  The  clerk  of  the  parish  cannot  pre- 
scribe for  tithes.    Mo.  90a 

7.  A  layman  ma v  claim  an  exemption  firom 
the  payment  of  tithes  by  a  real  composition ; 
and  as  to  the  meaning  of  a  real  composition, 
•ee  Wright  v.  Eoaru,  Gom.  650.  n. 

8L  JSeoesia  eeeletuB  deeimai  oolvere  non 
debet.    Blyneoe  v.  JUarifon,  Gro.  Eliz.  479. 

9.  Spiritual  persons,  or  the  king, 
I  *1386  }  who  is*  peroona  eaera,  being  capa- 
ble of  titaes  in  pernancy,  are  capa- 


ble of  presoribing  in  non  deeimando,  or  to  be 
discharged  of  the  juiyment  of  them.  Wright 
V.  £t»ns,  Gom.  654.  Wright  v.  Wright,  Gro. 
Eliz.  475. 

10.  A  prescription,  that  a  bishop  and  his 
tenants  at  will,  iec,  are  discharged  of  tithes, 
held  good.  Wright  v.  Wright,  Gro.  Elis.  611, 
512. 

11.  A  spiritual  man  may  prescribe  in  non 
decimando  for  himself  his  tenants,  and  &r- 
mers.    Mo.  425. 

12.  The  king  pays  no  tithes,  but  his  lessee 
sfaaU.     Wright  v.  fVright,  Gro.  Eliz.  511, 612. 

13.  An  assignee  might  hold  discharged  of 
tithes.    Id.  ibid. 

14.  The  king's  patentee  being  a  lay  person 
cannot  do  so.     Wright  v.  JCwnw,  Gom.  656. 

15.  The  king  is  not  by  virtue  of  his  pre- 
rogative discharged  of  tithes  for  Um  ancient 
demesnes  of  the  crown,  though  he  be  capable 
of  a  discharge  de  non  decimando  by  proscrip. 
tion.    CoifwosI  V.  -^— ,  Hard.  315. 

16.  An  aobot  discharsed  of  tithes  quamdin 
in  manibue  propriie,  miuces  a  gift  in  tail ;  the 
donee  and  the  issue  shall  pay  tithes.  Far" 
man  v.  SAireman,  Hob.  248. 

17.  So,  though  the  tenant  in  tail  sufiers  a 
recovery,  yet  he  shall  pay  tithes.    Id.  ibid. 

18.  JSut  if  the  land  return  to  the  abbot,  it 
is  discharged  again.    Id.  ibid. 

19.  Gistertian  lands  {in  proprOa  manibue  of 
the  owner)  are  discharged  of  tithes.  Gro. 
Jac.  559. 

20.  Though  an  abbot  had  paid  no  tithee 
time  out  of  mind,  yet  held  they  should  be 
paid  by  an  alienee  without  special  cause 
shown;  for  it  shall  be  intended  a  personal 
discharge,  not  a  real  composition.  BoUt  v. 
Atkinaon,  1  Lev.  185. 

21.  Lands,  parcel  of  the  possessions  of  the 
prior  of  St  John  of  Jerusalem,  that  came  to 
the  crown  by  the  statute  of  32  Hen.  8.  c.  24., 
are  discharged  from  payment  of  tithes,  fbs- 
set  V.  Prancklin,  T.  Raym.  225. 

22.  Templars*  lands  ought  not  now  to  be 
discharged  of  tithes,  for  by  the  common  law 
a  lay  person  was  not  capable  of  such  a  privi- 
lege.   Gro.  Jac  58. 

23.  He  who  has  the  inheritance  of  the  Gis- 
tertians.  Templars,  and  Hospitallers,  is  dis 
charged  from  them,  but  his  lessees  or  farmers 
shall  pay  them.    3  Dy.  277.  pL  60. 

24.  A  prohibition  in  non  decimando  by  a 
hundred,  is  good,  not  by  i^  parish  or  town. 
March,  25.  pi.  59. 

25.  No  one  can  prescribe  in  a  non  deeiman' 
do  against  a  spiritual  person.  Wright  v. 
Evant,  Gom.  647. 

XI.  What  Menus,  Slc,  in  disorabgb  or  titbbs 

noool^. 
1.  Tithes  may  be  discharged  in  five  ways : 
Ist.  By  the  common  law ;  as,  tithes  shall  not 
be  paid  of  coals,  quarries,  bricks,  tiles,  Slc, 
nor  of  the  afler-pasture  of  a  meadow,  dec., 
nor  of  rakings,  nor  of  wood  to  make  pales,  dtc4 
2d.  By  statute;  3d.  By  privilege;   4th.  By 
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prescription;  5tb.  By  ocMnpontbii  red.   13 
Co.  12. 

2.  A  part  of  the  land  itself  may  be  given 
in  diacharge  of  tithes.  Cowper  t.  Anarewty 
HoK42    Mo  913. 

3.  It  is  a  good  modu$  decimandi  that  every 
parishioner  or  inhabitant  having  or  ocoapjing 
a  mansion-house,  shop,  warehouse,  &C.,  within 
tlM  parish,  shall  pay  in  lien  of  tithes  for  the 
same  2s.  per  annum  upon  ever^  20s.  rent ; 
and  such  sum  may  be  sued  for  m  the  eccle- 
aiastioal  courts.    QraurU^t  case,  11  Co.  15  b. 

4.  A  modut  dedmandi  to  he  discharged  of 
Uthee  of  the  second  hay,  for  making  the  first 
hay  into  cocks,  is  a  good  custom.  Hede  v. 
mt.  Hob.  250. 

5.  A  custom  to  be  discharged  of  tithes  of 
odd  sheaves,  because  the  parishioners  usually 
takee  the  pains  to  make  the  sheaves  in  stakes, 
is  good.    Lat  226. 

3.  A  prescription  that  the  parson  has  such 
land,  or  such  a  sum  in  lieu  of  tithes,  is  a  good 
modus.    Croueher  v.  CoUtns,  1  Saund.  142. 

7.  A  modus  as  to  the  tithes  of  a  water- 
mill,  held  gowl.    Carth.  214. 

8.  On  a  suit  for  tithes  of  a  mill,  the  plain- 
tiff  in  his  suggestion  ought  to  prescribe  in 
non  deeimando^  and  bring  an  affidavit  of  the 
truth  of  the  &ct.    Hart  v.  Hall,  12  Mod.  243. 

9.  A  moduM  deeimandi  may  be  part  certain 
and  part  casual,  but  cannot  be  all  casual,  for 
so  it  may  fall  into  a  non  deeimando,  Cotfiper 
▼.  Andrews^  Hob.  40. 

10.  A  modut  decimandi  goes 
[  n38T  ]     onlv  to  the"*  realty  (the  tithes), 
and  not  to  the  personalty  (the  of- 
ferings).   March,  81.  pL  131. 

11.  A  person  may  prescribe  in  non  deei- 
mando for  tithes  of  wood.    Anon.  7  Mod.  157. 

12.  A  custom  to  be  exempted  of  the  tithe 
of  underwood  used  in  a  parish  for  fencing  corn 
is  good,  but  it  must  be  shown  that  the  tithes 
are  paid  to  the  parson.  Hicks  v.  Woodeoon^ 
4  Mod.  344. 

13.  A  custom  otiay  be  good,  that  under- 
wood, &C.,  used  for  husbuidry  purposes  on 
the  premises  shall  be  free  from  tithes,  but  it 
is  not  so  of  common  right.  1  Saund.  141.  n. 
[e].  142.  n.  (1.) 

14.  A  raodus  must  be  for  a  known  sepa- 
rate district.    1  Saund.  142.  n.  [/]. 

15.  Custom  that  the  lord  of  a  manor  shall 
have  all  the  tithes  within  his  manor,  he 
maintaining  a  chaplain  in  the  church  of  D, 
is  good.    1  Ro.  3. 

16.  A  lord  of  a  manor  frti^ht  prescribe, 
that  in  consideration  of  having  immemo- 
rially  paid  an  annual  sum  of  money  to  the 
parson  for  all  tithes  within  his  manor,  he 
was  entitled  to  have  all  tithes  in  the  ma- 
nor ;  but  in  jOfeneral,  tithefi  cannot  be  appur- 
tenant to  a  manor.  Bishop  of  WinehesUr^s 
case,  2  Co.  43  b. 

17.  The  lord  of  a  manor  can  also  prescribe 
to  have  the  tenth  sheaf  and  cock  to  himself, 
in  satisfaction  of  his  payment  Mo.  463. 


18.  ApreterlptioD  to  pay  the  tenth  cfaeeae' 
in  lieu  of  milk  is  good ;  but  not  to  pay  the 
tenth  quart  of  milk,  except  at  the  parsooage- 
house,  or  any  other  [daoe ;  then  it  is  grod. 
Awstyn  v.  Lueas^  Cra  Eliz.  609. 

19.  If  land  be  aliened  by  ooosent  of  the 
patron  and  ordinary,  or  be  recovered  after  aid 
prayed  of  them,  yet  the  tithe  shall  not  revive. 
Cowper  V.  Andrews,  Hob.  42. 

20.  An  ancient  grant  of  tithes  in  fee,  at 
5«.  rent,  and  payment  ever  smoe,  vrae  al- 
lowed fi»r  a  modus.  TVoUop  v.  Jamet,  FoU. 
623. 

21.  A  modus  surmised,  that  the  parson  bad 
had  twenty  acres  of  pasture  and  a  close  of 
wood  in  lieu  of  tithes,  and  proof  only  of  the 
pasture ;  still  it  is  good.    Mo.  911. 

22.  A  modu$  d^i$nandi  is  an  actual  dis- 
charge of  the  tithe.  Ceisper  v.  Andrtwe, 
Hob.  42. 118. 

23.  A  modus  to  the  rector  is  a  good  dis- 
charge  from  payment  of  tithe  to  Uie  vicar. 
1  Mod.  216. 

24.  A  modus  to  pay  so  much  money  for 
tithes  of  a  park  is  good,  although  the  park 
be  disparked.    1  Ro.  176. 

XII.  Whatnot. 
1.  A    prescription    to  be   discharged    of 
tithes  in  a  vill  is  too  particular,  but  it  is 
in  a  whole  county  or  hundred.    4  Mod. 


2.  A  county  or  hundred  cannot  prescribe 
ill  non  deeimando  for  things  titheable  of  com- 
mon right  Htdtf  v.  Woodoon,  Salk.  655. 
Comb.  l03.    1  Ld.  Raym.  137. 8.  C. 

3.  Otherwise  of  things  not  titheable  of 
common  right.    Id.  ibid. 

4.  A  custom  alleged  in  non  deeimando  in 
a  whole  hundred  is  void,  without  showing 
that  there  was  a  sufficient  maintenaaoe 
for  the  parson  besides.  S.  C.  4  Mod.  336. 340. 

5.  A  prescription  or  custom  in  non  deei» 
mando,  even  against  a  lay  impropriator,  was 
held  bad.  Wright  v.  Evano,  Com.  643. 
Carth.  393. 

6.  Prescription  does  not  lie  aeainst  a  com- 
position between  the  parson  and  vicar.  Mo. 
780. 

7.  A  modus  decimandi  is  not  good  of  a 
thing  for  which  no  tithe  is  due  de  eotnmuni 
jure.    Leifidd  v.  ThfsdaUj  Hob.  11. 

8.  A  custom  to  pay  no  tithe  of  hay  em- 
ployed in  foddering  cattle  is  bad.  Selby  v. 
AmJk,  12  Mod.  497. 

9.  A  modus  is  void,  which  gives  only  a 
tenth  during  part  of  the  year,  instead  of  the 
whole  year,  and  not  in  a  more  advantageous 
way.    Holt,  672. 

10.  A  modus  to  pay  in  specie  less  than 
the  tenth  part  of  the  very  thing  that  is  tithes, 
is  not  good,  unless  payable  in  another  man- 
ner, km  V.  VouT,  2  Salk.  656.  12  Mod. 
206.    Carth.  461.  S.  C. 

11.  A  modus  to  pay  a  load  of  hay  for  all 
tithes  of  hay  is  not  good.    Anon,  1  Ro.  172. 

12.  Tithe  of  hay  is  a  diacbargo  Hx  agist- 
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mmit  in  the  Huna  l^d ;  k>  tithes  of  com  for 
haboii.    Orene  v.  AukHn%  YeW,  86. 

13.  A  prescription  cannot  be 

[  *1888  ]  suggested,  time  out  of  mind,  to 

pay  a  modus  for  tithe  hops,  since 

they  were  not  known  in  England  till  qneen 

EUxabeth's  time.    1  Vent  61. 

14.  A  modoB  that  if  the  parson  send  a  ser- 
vant to  poll  part  of  the  hops,  he  shall  ha?e 
tithe,  is  ilL  Stedman  ▼.  X«e,  1  Ld.  Raym. 
504. 

15.  A  pennr  paid  for  every  milch  cow  in 
satisfaction  of  tithes  of  the  milch  kine  and 
beasts  agisted,  is  not  a  good  modus,  or  pre- 
scription. iS^ertnglon  ▼.  Fttwood^  Cro.  Eliz. 
475. 

16.  Wood  land  converted  into  arable  is  not 
discharged  of  tithe  within  the  statute  7  E.  a 
IRo.  S3. 

17.  A  modus  ibr  the  tithe  of  one  thing  can- 
not be  a  discharge  of  the  tithe  of  another. 
Namn  V.  Briggi^  1  Ld.  Raym.  342.  Salk. 
657.    Cro.Etis.446. 

18L  Prascription  to  pay  the  tenth  sheaf 
or  ooek  for  all  tithes  of  the  land  the  same 
year  in  which  it  is  sown,  is  not  good ;  be* 
caose  tithes  are  doe  for  the  rakings  also. 
Mo.  37a 

19.  A  modus  that  is  uncertain  is  void. 
SStoHiapv.  Doderidge,  11  Mod.  60. 

90.  Thus,  a  m^ns  payable  on  or  about 
■och  a  day,  is  bad;  for  the  day  must  be 
ontain.  BiaekBti  v.  Fernisy,  8  Mod.  375, 
37a 

31.  So,  a  modus  to  pay  2t.  in  the  pound  of 
tiie  true  Improved  yearly  rent  or  value  of  the 
land^isvoid.  3  Ld.  Raym.  115a  Arehbithop 
wf  York^  V.  Dvk9  of  NeweaHU,  Salk.  657. 

33.  So  is  a  modus  to  pay  S«.  in  the  pound 
of  the  rent  reserved.  Bine  v.  Doddriige^  1 
IrfL  Raym.  696. 

S3.  But  otherwise  it  seems  as  to  houses  in 
London.   Hob.  11. 

24  A  modus  to  pay  foil  tithe  for  all  sheep 
on  the  ground  on  a  particular  day,  in  lieu  of 
tithe  ofsheep  for  the  rest  of  the  year,  is  bad. 
Most  V.  fSs^  1  Mod.  239. 

35.  A  custom  to  pay  the  ninth  day*s  milk, 
tUlalamb  be  heard  to  bleat,  is  ilL  HiU  v. 
Fmnp,  1  Ld.  Raym.  359.    Salk.  65a  S.C. 

26.  A  custom  to  pay  the  tenth  lamb  yean- 
ed, in  consideration  whereof  to  be  tithe  free 
of  all  lambs  not  yeaned  there,  is  ill.  13 
Mod.  497. 

37.  A  custom  to  have  tithes  of  all  the 
Inmbs  in  the  parish,  being  reckoned  together 
MM  if  they  were  one  man's,  b  void.  Barker 
▼.  Coeher,  Hob.  339. 

3a  A  custom  to  pay  tithes  in  kind  for 
■heep  if  they  continue  in  the  parish  all  the 
year,  but  if^they  be  sold  before  .shear  time 
bat  a  halfpenny  for  every  one  .ei|>,  sold,  is  a 
bnd  custom ;  but  custom  m  the  same  parish 
to  pay  no  tithes  for  loppings  or  wood  for  fire 
or  hedging  was  held  a  good  custom.  March, 
79.pl.l88. 

Vol.  IL  64 


39.  A  custom  of  payipe  tithe  of  wool  by 
the  pound,  and  not  by  the  fleece,  is  no  modus. 
3  Stra.  783. 

30.  Custom,  that  if  a  parishioner  foods  his 
she^p  with  his  grass  till  June  or  Auffust,  be 
may  mow  the  coarse  grass  to  feed  ttiem  in 
winter  without  tithe,  is  void.  Sdby  v.  Clarke, 
1  Ld.  Raym.  677. 

31.  Tithes  cannot  be  discharged  by  a  ver- 
bal agreement  for  money.  HateUe  v.  Bay 
^eW,  Hob.  17a 

33.  Lease,  or  agreement  to  be  discharged 
from  tithes  during  the  parson's  life,  cannot 
be  without  deed.    Cro.  Jac  137.  613. 

33.  Where  a  vicar  has  used,  time  out  of 
mind,  or  a  louff  time,  to  take  tithes  or  other 
profits,  he  shall  not  be  concluded  by  their  not 
being  expressed  in  the  endowment  of  the  vi- 
carage. J\oi»9  V.  BiuzenoBe  College  in  Ox- 
ford, Hard.  338,  339. 

34.  A  release  of  all  demands  in  the  parish- 
ioner's land  does  not  discharge  tithes.  1 
Leon.  300.    Ow.  40. 

XIIL  What  rasraoTs  A  modus. 

1.  If  the  lessee  pay  tithes  in  kind,  still  it 
will  not  destroy  a  modus.  ManraU  v.  Priee^ 
17a 

3.  If  there  be  a  water  corn-mill  with  one 
pair  of  stones,  and  a  windmill,  and  a  modus 
is  paid  in  lieu  of  tithes  for  the  water-mill, 
this  modus  is  not  destroyed  by  adding  thereto 
another  pair  of  stones,  but  it  shall  pay  tithe 
for  the  additional  quantity  ground.  Orimley 
V.  Faw^kingham^  4  Mod.  45. ;  but  see  Dilbot 
V.  Jl^,  citoid  4  Mod.  46.  notis. 

XIY.  Whin  titiues  aes  oisobarobd  bt 

DNITT. 

1.  Unity  does  not  extinguish 
but  merely*  suspend  tithes.  Ma  I  *1389  ] 
40. 4  Leon.  47. 

S.  They  are  not  discharged  in  right, 
(though  in  payment)  by  unity  of  posses- 
sion. Hob.  44. 297, 398. 

3.  A  general  allegation  of  unity  at  the 
time  of  the  dissolution,  without  on  aver- 
ment that  it  is  perpetual,  is  insufficient. 
PriddU  and  Napper'e  case,  11  Co.  8  b.  13 
Co.  46  a.  3  Brownl.  35.  S.  C. 

4.  Such  unity  ought  to  be,  Ist,  rightful ; 
3dly,  equal  with  respect  to  tiie  quantity  of 
estate ;  3dly,  it  must  have  been  perpehta  a 
tempore  euiue,  &.C.;  4tbly,  free  from  payment 
of  anv  tithes.  Id.  ibid. 

5.  If  the  parson  purchase  a  manor  with- 
in bis  parish,  unity  of  possession  discharges 
it  of  tithes ;  but  when  the  possession  is  se- 
vered, they  revive.  1  Dy.  43.  pL  31. 

6.  Unity  of  inheritance  without  oocupa- 
tion  is  not  a  perpetual  discharge ;  if  one 
prescribe  to  pay  money  in  satiafaction  of 
tithes,  he  may  give  in  evidence  that  he  him- 
self being  parson  has  retained  the  money. 
Mo.  537. 

7.  There  is  a  difBirenoe  where  the  di»- 
eharge  is  by  reason  of  the  peisoiia,  as  the 

1  Cistartiaai,  dM.,  there  the  patMtee  shall 
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pay  ;  but  if  ditcbarged  by  unity,  there  the 
patentee  shall  not  pay  tithes.  BHneoe  v. 
BarkadaU,  Cro.  Eliz.  579. 

8.  The  lands  which  were  rested  in  the 
orown  by  the  1  E.  6.  are  not  dischargred 
from  the  payment  of  tithes  by  the  31  H.  8. ; 
a  general  allegation  of  a  discharge  of  tithes 
by  unity  of  possession  is  not  sufficient;  but 
in  the  case  of  lands  which  came  to  the 
crown  by  the  31  H.  8.,  the  king  or  his  pa- 
tentee may  allege  generally  that  the  lands 
were  held  by  the  abbots  discharged  of  the 
payment4>f  tithes  at  the  time  of  the  disso- 
lution :  ecclesiastical  corporations,  houses 
not  being  religious,  are  not  within  the  sta- 
tute 31  H.  8.  e.  13. :  although  the  sUtute  1 
£.  6.  enacts  **'  that  the  king  shall  hare  the 
lands  in  as  ample  manner  as  the  colleges, 
&c.,  yet  that  clause  does  not  extend  to  the 
tithes  which  are  collateral  to  the  land.*' 
jinhbishop  of  CanUrbury^t  case,  2  Co.  46  a. 

9.  A  perpetual  unity  a  i'tmport  eujtUt  ^^c. 
till  the  dissolution,  shall  be  prima  facie  a 
discharge  of  the  land  of  payment  of  tithes. 
PriddU  and  J<apper^9  case,  11  Co.  8  b. 

10.  Lands  are  not  discharged  by  reason 
of  unity,  if  the  lessors  or  farmers  paid 
tithes  before  the  dissoulution.  WUdman  ▼. 
Oade$,  Poll.  8.  11  Co.  8  b. 

11.  So,  if  the  under  lessee  paid  to  the  les- 
see before  the  dissolution,  unity  is  no  dis- 
charge. S.  C.  Poll.  10. 

12.  Unity  discharges  monastery  lands  of 
tithes  if  they  were  discharged  at  the  time  of 
the  dissolution.  Mo.  430. 

13.  Perpetual  unity  of  a  church  appro- 
priated and  the  land,  is  no  discharge  of  the 
titbea.  Oerrard  ▼.  Wright,  Cro.  Jae.  608. 

14.  Unity  of  possession  of  a  manor  and 
rectory  wiU  not  exempt  the  demesne  lands 
from  the  payment  of  tithes  when  they  come 
to  be  severed.  Fox  ▼.  BardweU,  Com.  498. 

15.  Copyhold  land  belonging  to  a  monaa» 
tery  is  not  discharged  by  unity.  Mo.  219. 

16.  So,  where  an  abbot,  before  the  disso- 
lution, leased  for  years  the  manor  and  rec- 
tory, lessee  made  a  less  lease  of  parcel  of 
the  manor,  and  took  tithes  of  the  lessee  at 
the  dissolution,  the  term  expired,  the  land  of 
which  tithes  were  paid  is  not  discharged ; 
but  the  residue  was  discharged  by  the  uni- 
ty. Mo.  528. 

XV.      RbBPCCTUIQ    GKANTB     AKt>    LXASn     OF 

TITHCi. 

1.  A  lease  for  yean  of  tithes  was  good  at 
common  law.  3  Saund.  904  a. 

3.  Now,  by  6  G.  3.  c  17.,  leases  of  tithes 
are  good.  Eaton  ▼.  Skenoin^  2  Show.  307. 
uoiio, 

^  Tithes  may  be  leased  for  life  by  sta- 
tute 8  Ann.  2  Saund.  391.  n.  (1.) 

4.  An  estate  in  them  cannot  commence 
in  fiOuro,  Somb.  Telv,  132. 

5.  A  rent  cannot  be  reserved  out  of  a  hare 
tithe  only,  to  make  the  letae  good  within 


the  13  Eliz.  o.  10.,  because  neither  a  distrsss 
nor  assize  can  be  brought  thereo£  flsldea  ▼• 
SmaUbrooke^Ytiugh,  204. 

6.  A  lease  of  tithes  by  a  lay  impropriator 
has  the  same  properties  by  statute  32  H.  8. 
as  a  lease  of  lands  and  tenements,  except  as 
to  the  remedy  by  distress.  2  Saund.  305. 

7.  Tithes  cannot  be  granted  or 

leased  without*  deed.    1  Leon.  [  *1390  ] 
23.    2  Leon.  73.    1  Lev.  25.    2 
Saund.  297.  n.  (1.)  Cro.  Jac.  137.  Lat  176. 

8.  Except  for  a  year.  1  Ro.  174.  1  Lsv. 
25. 

9.  A  rector  makes  a  verbal  lease  of  his 
tithes  for  one  year,  at  so  much  fier  acre ;  the 
lessee  lets  them  to  the  reepcctive  landhold- 
ers at  6J.  per  acre  more ;  adjudged,  the  las- 
see  is  the  oocumer  of  the  tithes,  and  not  the 
rector.  Rex  v.  i\iirelough,  8  Mod.  61, 62. 

10.  Tithes  are  not  mntable  by  copy,  be- 
cause  not  parcel  of  tbe  manor;  otherwise 
of  common,  or  prima  oeslura  jmiti  Cro. 
Eliz.  814. 

11.  A  paivon  sells  wood  without  speak- 
ing of  tithes ;  he  is  entitled  to  the  tithes  of 
it.  Palm.  38. 

12.  Though  tithes  oass  by  deed  only,  yet, 
where  a  rectory  and  the  tithes  of  u  are 
granted,  if  there  is  not  livery,  neither  the 
rectory  nor  tithes  will  pass,  because  they 
were  intended  to  be  granted  together.  HW- 
den  V.  SmaUbrooke^  Vaugh.  197. 

13.  In  debt  for  rent  under  a  lease  of  tithst, 
the  indenture  must  be  set  out.  2  Saund.  297. 
n.  (1.) 

14.  No  remedy  lies  by  diitrew  or  assise 
for  rent  reserved  upon  a  lease  of  tithes  for 
life.  Cro.  Jac  173. 

XVI.  PaocEBoiifae  at  oommon  law  loa  hot 

SXTTINQ  out  TnVBB,  OA  ffOa  TAK»0 
TBKM  AW  AT. 

1.  Where  tithes  of  com  or  hay  are  est  out, 
the  property  is  altered ;  not  so  of  cheeee,or 
other  personal  or  mixed  tithe.  Anon,  Ley, 
70. 

2.  Tithes  vest  in  the  owner  immediately 
aAer  being  set  out   1  Leon.  39. 

3.  Action  for  treble  damages  upon  the 
Stat,  of  2  Ed.  6.  for  not  settings  out  tithes 
may  be  brought  in  the  temporal  courts. 
Mo.  710. 

4.  Debt  upon  the  3  Ed.  6.  lam  pro  demme 
rege  quam  pro  seip$o%  does  not  lie.  Mo.  912. 

5.  For  the  taking  away  of  tithes  by  a 
stranger,  action  lies  at  common  law.  Ibid. 

6.  When  tithes  are  set  forth,  and  after  de- 
tained, remedy  lies  either  in  the  court  Chris- 
tian or  at  common  law,  but  against  a  stran- 
ger who  takes  them,  only  at  the  eonunea 
law.  Leigh  v.  Wood,  Cro.  Eliz  607. 

7.  If  my  corn  be  cut  though  a  atranger 
take  it  away  before  severance,  ret  aa  action 
lies  against  me  for  the  tithes.  Cro.  Jae.  324. 

8.  An  action  lies  upon  the  statute  of  2 


TITHES. 
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Ed.6w  a^inst  any  man  thai  takea  the  tiUiM. 
March^  21.  pi.  40. 

9.  He  who  is  wrongfally  collated  by  the 
bishop,  is  such  an  incumbent  as  may  sue  for 
tithes.  Q^wdy  v.  Archhp.  Canterbury^  Hob. 
308. 

10.  An  idcumbent  presented  by  simo- 
ny cannot  sue  his  parishioners  for  tithes. 
March.  ^4.  pi.  139. 

11.  A  parson  cannot  ha^e  an  action  for 

Beat  tithes  before  he  is  inducted,  .^nen.  U 
od.46. 

13.  The  farmer  of  a  rectory  can  have  debt 
on  the  3  Cd.  6.  for  not  setting  out  of  tithes. 
Mo.  710. 

13.  Two  or  more  may  join  in  the  action. 
3  Saund.  117. 

14  Husband  and  wife  can  join  for  not 
setting  out  tithes.  Mo.  912. 

15.  If  the  executrix  of  the  lessee  of  a 
rectory  marry,  she  and  her  husband  may 
join  in  an  action  of  debt  upon  the  stat.  2 
£•  6.  for  not  setting  them  out.  13  Co.  23. 

16.  Debt  for  not  setting  out  tithe  lies  by 
the  executor  of  the  parson,  bnt  not  against 
the  executor  of  the  parishioner.  1  Sid.  88. 

17.  No  action  lies  against  executors  on 
the  statute  2  &  3  Ed.  6.  c.  13.  for  not  setting 
out  tithes.  Aiiomey-Oeneral  t.  WhiU^  Com. 
434. 

18.  Although  by  the  said  act  the  treble 
▼alne  is  not  limited  to  any  one  br  express 
Words,  the  person  shall  have  the  forfeiture, 
and  may^sne  for  it  in  the  temporal  courts. 
BedeB  v.  Sherman,  13  Co.  47.  Cro.  Eliz.  613. 
Moore,  912.  Jenk.379.  Gwm.20e.&C. 

19.  The  executor  of  the  parson  is  enti- 
tied  to  the  forfeitoregiven  by  that  statute. 
JiUomey^eneral  ▼.  JvhUe,  Com.  434.  note. 

30.  In  an  action  for  not  setting  out  tithes 
upon  the  sUtute  of  5  &  6  Edw.  6.,  it  is  suf- 
ficient for  the  plaintiff  to  declare  that  he 
was  jmmri€taruif,  without  showing  a  title. 
Strode  ▼.  Bui,  4  Mod.  433.  Hard.  173. 

81.  Though  the  defendant  was  not  al- 
leged to  bo  eubdUue  domini  regie, 
[  *1391  ]  yet  held*  good,  because  he  was 
caUed  oeeupaiar  terrm.^  PkUlipe 
▼.  JTsttle,  Hard.  173. 

32.  An  averment  in  the  declaration,  that 
the  defendant  grano  eemimnit,  is  sufficient, 
and  not  too  general.  BedeU  v.  Skerman,  13 
Co.  47. 

23.  In  debt  for  a  treble  value  on  the  stat 
9  Ed.  6.,  where  it  is  not  shown  in  the  decla- 
tion  that  the  defendant  h^  not  agreed  with 
the  parson,  it  is  ill  on  demurrer,  but  good 
after  verdict.  ^ueHn  v.  Burecoe,  Comb.  383. 
Garth.  304.  S.  C. 

34.  In  debt  for  not  setting  out  tithes,  on 
9  &  3  £dw.  6.,  an  omission  to  state  that  they 
liad  been  payable  within  forty  years  next 
before  the  act,  is  fatal  after  verdict  1  Saund. 
c.  n.  [il 

its.  This  action  upon  the  statute  3  Edw. 
6.  e.  13.  of  tithes,  is  not  within  the  statute 


31  Jac.  1. 0. 16.  of  limitations.  Janee  v.  Pope,^ 
1  Sauod.  3a 

36.  But  the  action  must  now  be  brought 
within  six  years.  1  Saund.  38  a.  n.  [i].  3 
Saund.  67  a.n.  [y]. 

27.  In  debt  upon  the  8  Ed.  6.,  not  guilty 
is  a  good  plea,  and  judgment  shall  be  for 
treble  damages.    Mo.  914. 

28.  An  assignment  of  them  must  be  plead, 
ed  to  have  been  by  deed.    2  Saund.  ^7.  n. 

(2). 

29.  In  debt  for  not  setting  out  tithes,  the 
setting  them  out  and  taking  them  away 
himself  is  not  good  within  the  statute  3  &  3 
Edw.  6.  c  la    iinon.  2  Show.  184. 

30.  Where  tithes  are  alleged  to  be  dis- 
charged by  unity  at  the  dissolution,  the  unity 
is  traversable;  if  by  prescription,  the  pre- 
scription is  traversable.  BuUon  v.  Long,  Cro. 
Elia.  584. 

31.  In  debt  on  3  Edw.  6.  for  tithes,  it  was 
held  by  the  court  that  a  verbal  agreement 
to  pay  money  to  the  parson  in  discharge  of 
tithes,  though  it  is  not  such  an  agreement 
which  may  pass  the  right,  yet  it  is  a  good 
agreement  within  the  statute  to  bar  the 
plaintiff  of  his  action  of  debt  Barnard  v. 
Ewent,  T.  Raym.  14. 

33.  There  must  be  a  writ  of  inquiry  after 
judgment    3  ^und.  107  a.  n.  [6]. 

aVII.     PaOCXBOINOS  in  THB  SPiaiTUAL  COUAT 
aXLATIVK  TO  TITHXS. 

1.  If  after  setting  out  tithes  the  occupier 
take  them  away,  and  convert  them  to  his 
own  use,  he  may  be  sued  in  the  spiritual 
court  for  the  double  value,  but  not  for  the 
treble.    Sprat  v.  Heal,  13  Co.  33. 

3.  If  in  trespass  the  right  of  tithes  come 
in  question  between  two  parsons,  the  spi- 
ritual court  has  jurisdiction.    1  Leon.  59. 

3.  Tithes,  although  severed,  may  be  sued 
for  in  the  spiritual  court,  and  if  proof  is  not 
allowed  there,  an  appeal  lies.  BlaekweVe 
case,  Cra  Eliz.  844. 

4.  A  remedy  lies  for  them  against  Qua- 
kers in  the  spiritual  court,  notwithstanding 
the  sUtute.    Holt,  657. 

5.  The  suggestion  for  a  prohibition  against 
a  suit  in  the  spiritual  court  for  tithes  of  bar- 
ren land,  must,  by  2  &  3  E.  6.  c.  13.  s.  14. 
be  proved  within  six  months  after  the  pro- 
hibition granted,  for  this  is  an  affirmative, 
suggestion.    Thamae  v.  Oifford,  2  Show.  93. 

6.  And  these  six  months  shall  be  comput- 
ed according  to  the  calender,  and  begin  to 
run  from  the  teste  of  the  prohibition.  Stra^- 
fter  V.  Bayne$,  2  Show.  308.  3  Show.  93 
natie,    fVyy  v.  Lister,  Salk.  554.  Carth.403. 

7.  If  the  modus  is  not  proved  within  six 
months  by  the  plaintiff  in  a  prohibition,  a 
consultation  shall  go,  which  was  done,  and 
sentence  given ;  but  a  prohibition  was  grant- 
ed upon  payment  of  double  costs,  because 
the  sentence  was  not  given  upon  the  merits, 
but  only  upon  the  default  of  proving  a  mo- 
dus.   Poo2  V.  Oariftitfr,  Carth.  463. 
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8.  Modfu  dedmandi  may  be  raed  for  in 
the  apiritaal  ooart,  if  the  caitom  be  agreed 
by  and  between  both  parties ;  but  if  the  cus- 
tom be  denied,  a  prohibition  must  be  award- 
ed until  it  be  tried  at  common  l«w.  Scot  f. 
JFaU,  Hob.  247. 

9.  The  spiratual  court  has  no  jurisdiction 
on  a  prescription  in  non  decimando,  other- 
wise de  modo  deeimandi,  HutUm  ▼.  Barnes, 
Yelr.  79. 

10.  If,  on  a  suggestion  that  the  land  for 
which  tithes  are  demanded  was  barren,  and 
recently  improved,  a  declaration  in  prohibi- 
tion be  ordered,  and*  after  a  ver. 

[  *1393  ]  diet  finding  that  the  lands  were 
not  barren,  a  consultation  be 
awarded,  and  sentence  accordingly  in  the 
court  below,  the  court  of  Arches  cannot  pro- 
ceed to  repeal  such  sentence  on  an  allega- 
tion that  the  lands  were  barren,  and  there- 
fore not  liable  to  pay  tithes.  Owen*8  case, 
S  Show.  195. 

11.  In  disputes  between  parson  and  vicar, 
or  when  all  is  in  one  parish,  when  the  right 
of  tithes  shall  be  tri6d  in  the  spiritual  court, 
and  the  spiritual  court  has  jurisdiction 
thereof,  the  common  law  court  shall  be 
ousted  of  the  jurisdiction.    13  Co.  12. 

12.  A  modus  of  four  shillings  surmised, 
where  the  proof  was  of  four  shillings  and 
sixpence,  yet  held  good.  Beal  ▼.  fVeb,  Cro. 
Eliz.  819. 

13.  A  parson  can  sue  pro  modo  deeimandi 
in  a  court  Christian ;  but  if  the  prescription 
is  denied,  a  prohibition  lie*.  Lat.210.  Palm. 
440. 

14.  A  suggestion  that  the  parishioner  is  to 
pay  the  tenth  part  of  milk  at  tho  parsonage- 
house  or  any  other  place,  is  a  good  ground 
tor  a  prohibition.  Dodd  ▼.  IngUion,  T. 
Raym.  278.  in  margin. 

15.  It  is  a  rule,  that  where  a  parishioner 
does  any  thing  which  he  is  not  compellable 
by  the  law  to  do,  which  comes  to  the  bene- 
fit of  the  parson  there,  if  he  demand  tithes 
of  the  thing,  in  lien  of  which  that  thing  is 
done,  a  prohibition  lies ;  and  also  it  is  a  rule 
to  make  that  titheable  which  of  itself  is  not 
titheable.    March,  65. 

16.  A  suggestion  that  the  executors  were 
sued  in  the  spiritual  court  for  double  dama- 
ges for  not  setting  out  of  tithes,  is  no  ground 
for  a  prohibition.  Wiik$  ▼.  Xvsse^,  T.  Raym. 
95. 

17.  A  prohibition  was  denied  after  sen- 
tence to  stay  a  suit  for  tithe  of  faf  gets,  on 
suggestion  that  they  were  cut  from  tho 
•tumps  of  old  trees,  because  that  matter  had 
not  been  pleaded  in  the  spiritual  court  Dike 
▼.  Brmon,  2  Ld.  Raym.  835. 

18.  Where  a  man  dwells  in  one  diocese, 
and  has  lands  in  another,  out  of  which  tithes 
arise,  he  may  be  cited  out  of  the  diocese 
where  he  lives,  for  the  suit  is  local  by  reason 
of  his  lands.  MaMn  v.  Mmitont  Carth.  476. 
3  Balk.  96.    1  Ld.  Raym.  453. 634. 


19.  No  prohibition  on  a  libel  for  titlns, 
ra^^Bting  a  grant  by  patent  which  ii  cof- 
nisable  at  common  law,  becanie  the  tpirilutl 
court  has  cognixanoe  of  the  principtl,to. 
Anon,  Comb.  29. 

20.  They  cannot  try  a  modus  there,  thoogfa 
the  original  suit  be  for  a  modus,  becaow  the 
prescription  difiers.  Qodfretf  v.  JtfottAciM, 
Comb.  427. 

21.  Bat  if  the  question  be  payment  or 
non-payment,  they  may  proceed.  Comb. 
427.  S.  C. 

XVIII.  PaocuDiNGs  IN  THK  ixcBxauii* 

1.  In  an  information  in  the  Ezcbeqoer  for 
tithes,  the  value  of  the  tithes  mutt  be  let 
forth.    AUomey-Oeneral  v.  Sttaiiu  Hard.  4. 

2.  In  a  bill  for  tithes,  the  complainant  did 
not  show  how  he  was  entitled  to  them ;  yet 
held  good.  8Ume  v.  Ludiowe,  Hard.  321,312. 

3.  A  plea  of  the  sUtute  13  £3ix.  c.  20.  wu 
allowed  to  be  good  when  pleaded  to  a  bill 
brought  by  a  lessee  for  tithes.  Bokenkam  t. 
BentfiM,  Com.  392. 

4.  If  a  mediM  deeimandx  be  alleged  no 
otherwise  than  by  way  of  answer  to  an  En- 
glish bill  for  tithes,  the  defendant  muat  an- 
swer to  all  other  parU  of  the  bill ;  bot  if  he 
pleads  it,  he  need  not  answer  to  any  other 
matter.    Langham  v. «  Hard.  130, 131.» 

5.  In  a  suit  for  tithes,  the  defendant  let 
forth  in  his  answer  that  the  lands  were  par- 
cel of  such  a  priory,  and  that  the  landi  be- 
longing to  that  priory  were  discharged  by 
order,  without  more ;  yet  hold  good.  Pag^** 
case.  Hard.  322. 

XIX.  EVIDHIGS. 

Upon  the  trial  of  a  madmM  deeimmidL,  the 
parishioners  cannot  witness  one  for  another. 
HetPard  v.  Bett^  Hob.  93. 


TITLE. 

I.  RXBPICnilO  TTPLS  OXNXEALLV,  p.  1393. 

II.  Whin  and  bow  tttljc  sbould  bi  bowm 

IN  PLtADING,  p.  1393. 
III.*    RtSriOTINO      BLAN0BR      OF   [  *1303  J 
TITLB,  p.  1393. 

I.  RjBBPIOTINO  TITLB  OBNiaALLT. 

1 .  A  tiUe  for  years  is  a  title.  Pmiridgt  t. 
Strange^  Plow.  83. 

2.  No  man's  title  shall  he  tried  between 
strangers,  where  he  himself  is  not  party* 
WimbiMh  v.  TbOftois,  Plow.  54. 

3.  Priority  of  poesession  is  a  ffood  btle 
against  him  who  has  no  title  at  uL  C^** 
V.  Ramsey^  Vangh.  299. 

4.  Though  the  defendant  has  no  title,  J^ 
that  will  not  avail  the  plaintiff,  except  be 
can  make  out  a  good  one  in  himself.  Tkemr 
by  V.  Fleetwood,  10  Mod.  415. 

5.  If  the  possession  of  land  oome  to  uM 
that  has  title  to  it,  it  extinguishes  or  ioi* 
pends  the  title.  Partridge  r.Simige^^*^' 
88. 
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n.  WhKN  and  bow  TITLI  SHOUIJ)  Kg  IHOWN 

IN  PLSADINGk 

I.  The  plaiotiff  most  recover  by  his  own 
■trength^  and  not  by  the  defendant's  weak- 
ness.   Tuft<m  V.  Temple,  Vaogh.  8.  5S. 

9.  In  replevin,  a  title  is  in  general  neces- 
sary to  be  shown  in  the  avowry.  Herringion 
▼.  BuBh,  11  Mod.  220. 

3.  No  man  can  traverse  an  office  except 
he  can  make  himself  a  good  title.  Rex  v. 
BMap  of  Worce9ter^  Vaagh.  64. 

4.  In  order  to  recover  any  thing  from 
another,  it  is  not  sufficient  to  destroy  the 
defendant^  title,  bat  yon  most  prove  your 
own  to  be  better.  Rex  v.  Bishop  of  Wor- 
eeiier,  Vaogh.  58.  60. 

5.  Where  the  plaintiff  claims  an  easement 
cot  of  the  defendant's  soil,  the  declaration 
most  set  out  the  title.  Vernon  v.  Ooodrieh^ 
Stra«  6.  Stroud  r.  Birin  Com.  7.  11  Mod. 
53. 

6.  Bat  in  an  aotion  founded  on  the  pos- 
•ession,  and  brought  against  a  wrongdoer  or 
stranger,  there  is  no  necessity  to  make  a 
Utle.  Boimd  v.  Brookings  T.  Jones,  148. 
Awn.  11  Mod.  3.  Stroud  v.  Birt,  Com.  7. 
Bird  V.  Stroud,  3  Salk.  12.    1 1  Mod.  53. 

7.  In  an  action  on  the  case  by  the  owner 
of  an  ancient  ferry  against  a  person  who 
ereets  a  new  ferry  near  to  his,  the  plaintiff 
may  declare  on  his  possession.  Bliseet  v. 
Horf,WilIe8,508. 

8.  So,  in  an  action  on  the  case  by  a  com- 
moner  against  a  stranger  and  wrongdoer. 
Oreenhow  v.  ibJey,  Willes,  621. 

9.  But  in  an  action  against  the  lord,  he 
most  set  forth  his  title.    Willes,  621. 

10.  Where  the  party  pleading  derives  a 
title  to  his  adversary,  and  does  not  claim 
under  it,  he  need  not  set  forth  the  estate,  as 
he  most  if  he  claims  onder  it    Carth.  209. 

II.  Title  need  not  be  made  in  ejectment 
or  trespass;  otherwise,  where  land  is  de- 
manded.   Knifhi  V.  Lodg,  Cro.  Eliz.  671. 

IS.  In  a  declaration  it  may  be  stated  that 
A  let,  and  not  that  A  was  seised  and  let ;  it 
is  otherwise  in  pleas.    2L  And.  100. 

13.  In  debt  for  rent,  the  defendant  pleaded 
that  the  plaintiff  nil  habuit  in  tenementie ; 
he  need  not  set  forth  his  title.  Mdrekar  v. 
Bbrris,  3  Salk.  311. 303. 

14.  Defendant  claiming  as  devisee  of  the 
entire  land,  need  not  show  it  to  be  of  socage 
tenure,    ^non.  3  Dy.  329.  pi.  16. 

15.  In  pleading  title  onder  a  grant  by 
letten  patent  of  the  land  of  an  attainted 
person,  an  averment  that  the  predecessor  of 
the  king  was  seised  by  the  act  of  attainder, 
irithoQt  alleging  the  death  of  the  person 
attainted,  or  office  fbund,  though  informal, 
is  sufficient ;  eeem  (at  common  law,)  if  the 
gnni  had  been  by  such  predecessor.  Case 
ctAiton  Woodo^  1  Co.  40  b. 

16.  In  a  dechmition,  there  is  this  distinc- 
tion between  a  defbcUve  statement  of  title, 
and  a  statement  of  a  deftctive  titie ;  the  first 


is  cured  by  verdict  of  the  statute  of  jeofails, 
the  last  is  not.  1  Saund.  285  6.  n.  [t.]  3 
SanDd.l37a. 

III.  Rbspectino  sLANoaa  of  title. 

I.  The  title  of  land  slandered  will  bear  an 
action.  Earl  of  ^Torthumberlund  v.  Bryant, 
Cro.  Jac.  163. 

3.  If  the  party  have  loss  by  it.  Smead  v. 
BadUy,  Cro.  Jac.  397.    Palm.  529. 

3.  As,  for  saying,  **  Mr.  S.  has  no  more 
right  to  the  farm  of  C  than  a  mere  stran- 
ger.'*   1  Ro.  244. 

4.  Slander  of  title  lies,  though  the  words 
were  not  spoken  to  any  one  who 

was*  buying  the  land.  fVU-  ['ISM  ] 
lianu  V.  Liiforde,  2  Leon.  1 12. 

5.  An  action  lies  for  saying,  **  Thou  art 
a  bastard,**  if  it  be  of  an  heir,  or  adminis- 
trator as  next  of  kin ;  so,  if  a  man  having 
land  is  called  ••alien."  Palm.  300.  1  Ro. 
244. 

6.  But  there  must  be  special  damage. 
Semh.  Faughan  v.  EUie,  Cro.  Jac.  213.^33. 
535. 625.  m. 

7.  But  to  say  to  an  heir  **  that  he  has  none 
of  the  blood  of  his  ancestors,"  is  not  action- 
able, for  it  does  not  import  bastardy.  HarriM 
V.  jRo6er/s,  2  Show.  95. 

8.  Slander  of  title  under  a  claim  of  right 
is  not  actionable.  4  Co.  16  b.  1  Saund. 
343  d,  n.  [it.] 

9.  So,  where  the  party  professes  an  inten- 
tion to  dispute  the  right  1  Saund.  343  d. 
n.  [k,] 

10.  •'Take  heed  how  vou  buy  it,  for  it  is 
mine  if  every  one  had  his  own,  and  I  will 
spend  202.  but  I  will  have  It;"  no  action 
lies.    LoveU  v.  WdUr,  1  Ro.  409. 

II.  If  I  say  that  ••  J  S  has  no  right  to 
Blaekacre  (which  is  in  his  possession,)  but 
that  I  have  right,"  no  action  lies ;  but  other, 
wise,  if  I  say  that  ••  a  stranger  has  right." 
2  Ro.  447. 

13.  In  slander  of  title,  for  alleging  that 
^  another  had  a  lease  for  years  of  the  plain- 
tiff's land,"  it  is  no  defence  that  such  a  lease 
was  actually  made,  if  the  lease  was  void  in 
law,  because  the  defendant  took  upon  him- 
self the  knowledge  of  the  law,  et  ignorantia 
jurit  non  excueaU  Miidmay*$  case,  1  Co. 
177  b. 

13.  Joint-tenants,  &c,  may  join  in  this 
action.    3  Saund.  117. 

14.  In  an  action  on  the  case  for  slander  of 
title,  the  declaration  ought  to  allege  special 
damage.    W.Jones,  196.    3  Keb.  141.  pi. 

15.  Unless  the  verdict  find  it  was  spoken 
nuUieiouBly,    Semb.  3  Keb.  141.  pi.  11. 

16.  Stating  tiie  damage  thus,  *•  wherebv 
the  plaintiff  lost  the  sale,  &c."  is  too  general. 
1  Saund.  243  d. 

17.  Malice  must  be  alleged  and  proved. 
1  Saund.  242  6.  n.  [d,] 

18.  Defendant  says,  that  ••  plaintiff  has  no 
tiUe  to  such  a  land,"  and  pleads  in  justifies- 
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tion  that  ^he  himtelf  baa  title  to  it;**  this 
is  not  good,  thoogh  it  would  have  been  if 
he  had  said  so  at  first    Moore,  410. 

19.  In  an  action  upon  the  case  for  slander- 
ing bis  title,  for  saying  to  an  intended  pur- 
chaser, ^*I  know  one  that  has  two  leases 
of  his  lands,  who  will  not  part  with  them 
at  any  reasonable  rate  ;*'  the  defendant  jus. 
tifies  of  two  parol  leases  made  to  himself; 
this  was  held  to  be  nojustification.  Penny' 
man  ▼.  Ribawti»,  Cro.  Elis.  427. 

SO.  In  an  action  for  slander  of  title,  the 
plaintiff  declared  that  he  was  in  treaty  with 
J  S  for  a  lease  of  the  manor  of  A  at  so  much 
ren^  and  that  the  defendant,  knowing  of  the 
treaty,  published  these  words,  **I  have  a 
lease  of  the  manor  of  A  for  ninety-nine 
years;*'  and  published  a  lease  for  ninety 
years,  supposed  to  be  made  for  one  seised  of 
the  same  manor  before  the  plaintiff's  pur- 
chase thereof  to  £  D  her  late  husband,  and 
offered  to  sell  it ;  whereas  in  truth  the  de- 
fendant knew  it  to  be  forged,  by  reason 
whereof  the  said  J  S  did  not  proceed  in  the 
treaty  for  a  lease ;  the  defendant,  by  her 
plea,  traversed  that  she  knew  the  lease  to  be 
a  forgery  :  upon  demurrer,  it  was  held  that 
if  the  defendant  had  said  that  she  herself 
had  title,  tliough  it  were  false,  no  action 
would  lie ;  and  though  it  appeared  by  de- 
fondant's  plea  that  she  had  no  title,  yet  that 
would  not  make  the  count,  which  was  in- 
sufficient to  maintain  the  action,  good ;  3nd, 
that  the  action  lay,  because  it  was  alleged 
that  the  defendant  knew  of  the  treaty  for  a 
lease  to  J  S,  and  that  the  lease  which  she 
published  as  a  good  lease  was  a  counterfeit 
one,  by  which  the  treaty  was  broken  off; 
3rd,  that  the  plea  was  insufficient,  because 
the  defendant's  knowledge  of  the  forgery 
was  not  traversable.  Oerard  v.  DieUnmrn^ 
4  Co.  18  a. 

Title-deeds. 

Who   is  urrrrLKD   to   toe  possobion  of 

Taaif. 
I.  If  A  enfeoff  B  with  .warranty  to  him  his 
heirs  and  assigns,  and  B  convey  with  war- 
ranty to  C,  though  C,  as  assignee,  mav 
▼ouch  A,  he  is  not  entitled  to  the  trust  deed. 
Budskunt  V.  Fenner^  1  Co.  1. 

S.  Bat  if  a  thing  which  lies  in 
[  *1396  ]  grant   be*  granted  with  war- 
ranty, and  the  grantee  convey 
with  warranty  to  a  third,  the  latter  has  a 
right  to  the  trust  deed.    Id,  ibid. 

3.  The  heir  of  the  warrantor,  though  he 
has  nothing  by  desoent,  is  entitled  to  the 
deed  bv  reason  of  the  possibility  of  desoent. 
Id.  ibid. 

4.  The  lord  by  escheat,  ashe  cannot  vouch, 
is  entitled  to  the  deeds.    Id.  ibid. 

6.  But  where  a  man  conveys  with  war- 
ranty, he  has  a  right  (unless  there  be  an 
express  grant  of  the  deeds)  to  retain  all  evi- 


dence which  contain  warranty,  or  serve  to 
dereign  the  warranty  paramount,  or  to 
maintain  the  title  of  the  land  ;  but  not  laeh 
as  concern  the  possession.    Id.  ibid. 

6.  The  counterpart  of  a  deed  does  not 
pass  unless  granted.  StUeliffe  v.  OmMtaUe, 
Yelv.  223, 224. 

[See  oho  ante,  tit.  Chaktkrs,  Vol  I.  p. 
977.] 

TOLL. 

1.  There  are  two  sorts  of  toll,  eis.  toll- 
thorough  and  toll-traverse;  the  one  is  in  the 
king's  highway,  and  the  other  in  a  man's 
own  soil.    James  v.  JohnUont  2  Mod.  143. 

2.  Toll-thorough  cannot  as  such  be  daiin- 
ed ;  but  a  consideration  for  it  must  be 
shown.  Rex  v.  Corporation  of  Boston^  W. 
Jo.  162.  Warren  v.  Pndeaux^  1  Mod.  105. 
Willes,  111. 

3.  Otherwise  of  a  toll-travorse ;  there  a 
consideration  is  implied.    Willes,  111. 

4.  When  toll  is  claimed  generally,  it  ihall 
be  intended  toll-thorough.    1  Mod.  232. 

5.  Toll-traverse  may  be  claimed  ss  ap- 
purtenant to  a  manor  by  a  qne  eetaU*  Jama 
V.  JoAfu/on,  1  Mod.  231. 

6.  Toll  is  not  incident  of  common  right 
to  a  fair  or  market,  but  moat  be  by  pre- 
scription or  grant ;  reasonable  toll  Ues  in 
grant,  not  excessive  toll ;  toll  of  common 
right  is  due  for  live  cattle ;  and  for  other 
things,  stallage  and  piocage ;  and  stallage 
and  piccage  are  only  due  to  the  owner  of 
the  soil.  Mo.  474.  flbOoioay  v.  SmUik,  t 
Stra.  1171.    Amm.  7  Mod.  12. 

7.  No  toll  is  due  by  law  but  for  goods 
sold,  unless  by  special  custom,  hi^j^  ▼• 
P^m,  Lutw.  [559]. 

8.  The  inhabitanU  of  the  datchy  of  Lao- 
caster  are  quit  of  toll.  Os6usfen  v.  /smcs, 
Lutw.  [579]. 

9.  The  king  by  his  prerogative  is  free 
from  all  tolls ;  so  are  all  spiritual  persooi ; 
and  the  king  by  his  grant  can  exempt  any 
others.    Palm.  85. 

10.  Toll  is  to  be  paid  by  the  buyer  and 
not  the  seller.    Leigkt  v.  f^m,  Lutw.  [559j. 

11.  Any  goods  of  a  person  liable  to  pay 
toll  are  distrainable.  Finkeroieme  v.  KUen, 
1  Ld.  Raym.  386. 

12.  Anchors  and  sails  of  a  ship  are  dis- 
trainable for  toll.    Id.  ibid. 

13.  A  capital  burgess  cannot  be  disfras- 
chised  for  preventing  the  corporation  froD 
receiving  a  toll  pretended  to  be  due  to  it  by 
prescription.    Rex  v.  Viceare^  11  Mod.  214 

14.  A  wifb  cannot  be  endowed  of  a  toll. 
Palm.  7a  . 

15.  A  toll  in  Penxance  market  belonging 
to  the  crown,  in  right  of  the  dutchy  of  Goio- 
wall,  is  not  discharged  by  a  grant  from  tJie 
crown,  exempting  the  inhabitants  of  FbO' 
zance  **  from  all  and  all  manner  of  toll, 
pontage,  stallage,  &c,  all  whioh  king  John 
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had  graotad  to  tham  to  ba  difchar^ad  ft-oiii," 
for  king  John  oavar  had  tba  toll  balongiog 
to  tha  crowo  in  ri^ht  of  tha  dutchy  ;  but  if 
tba  grant  had  baan  ganaral,  without  referring 
to  tba  tolls  which  the  kings  of  England  for- 
narlj  had  in  thia  market,  it  would  hare 
baan  a  good  grant  of  axamplion.  HM  ▼. 
Prioia-,SShow.34. 

16.  Toll  being  a  profit  a  jnTendre^  may  be 
apportanant  to  a  manor;  and  tha  appnr- 
tenancy  ia  not  destroyed  by  tba  manor 
having  come  to  tba  possession  of  tha  crown 
by  the  dissolution  of  the  monasteries  in  the 
raign  of  Henry  tha  Eighth.  Jamet  ▼.  John' 
atol^  S  Mod.  144. 

17.  Tha  king  can  grant  Ubartjr  to  take 
toll  generally,  without  ezpreasing  what 
anrna;  and  tf  tha  party  take  outrageous 
Biuna,  tha  franchise  can  be  seised,  or  may  ba 
presented  on  the  stat.  Westm.  1.  c.  30. 
ralm.85. 

18.  As  toll  is  not  of  necessity  incident  to 
a  &ir,  if  tha  king  grants  firiam  amauUim 
nan  omatfrua    l&riatibu$    si    Uberus   eon' 

wueiudinibus  ad  hi^u$modi  feriam* 
[  *1396  J  jpecfamfrus,  by  such  general  words 

no  toll  can  be  be  taken;  but 
otherwise,  if  it  had  been  usually  paid.  Heddy 
▼.  WhuUmue^  Cro.  Eliz.  558.  593. 

19.  A  general  indelriJtaUu  auumptii  will 
lie  for  tolla.  iSXeinson  ▼.  HttUh^  3  Lev.  400. 
in  natiu.    Anon.  7  Mod.  12. 

90.  In  claiming  toll  for  repairing  a  bar- 
bonr,  there  is  no  need  to  aver  that  it  is  in 
repair.  Finkentteme  ▼•  Ebden^  \  Ld.  Raym. 
385. 

91.  In  an  action  for  disturbance  of  toll, 
the  plaintiff  need  not  set  out  his  title,  but 
may  declare  merely  on  his  possession.  2 
Saond.  113  6.114. 

22.  Toll  due  in  the  port  of  Newcastle  in 
eonaideration  of  the  corporation's  charge  in 
maintaining  the  port,  held  good.  Finken- 
sieme  v.  £bden.  Holt.  674. 

23.  A  prescription  for  toll  for  setting  his 
goods  on  land  within  my  manor,  held  good 
withont  consideration.  Cri$pe  r,  BdtDOod^ 
3  Ley.  424. 

24.  A  preacription  to  take  toll  for  passing 
on  an  ancient  navigable  river  through  tha 
pUintiff 'a  manor,  is  bad  in  law.  Tke  llsyor, 
4«.  cf  NoUingham  v.  Lambert,  Willes.  111. 

95.  In  prescribing  for  toll,  the  particular 
kind  of  toll  must  be  sUted ;  for  if  it  be  toll- 
thoroQgh,  a  consideration  must  be  hud ;  but 
if  it  be  toll-traverse,  a  consideration  is  im- 
plied.   Jameo  v.  Johmton,  2  Mod.  143. 

26.  And  as  toll  may  be  appurtenant  to  a 
manor,  it  may  be  claimed  by  alleging  a  que 
eataU  in  the  manor.    8.  C.  2  Mod.  144. 

27.  A  preacription  generally  for  toll  of  all 
goods  brought  within  the  limits  of  a  certain 
manor,  ia  bad;  for  every  prescription  to 
change  the  subject  with  a  duty  must  import 
a  benefit,  and  diow  the  reason  why  it  ia 


claimed.     Warringion  v.  JfeToseley,  4  Mod. 
319.    Comb.  297.  S.  a 

28.  There  can  be  no  prescription  for  a 
toll-thorougb.    4  Mod.  320. 

29.  A  lessee  for  life  or  yean,  or  tenant  at 
wiU,  may  prescribe  to  be  exempted  from 
toll.     Worrifig/on  v.  Moedey,  4  Mod.  306. 

30.  A  freeman  of  a  corporation  disfran- 
chised without  having  been  summoned, 
cannot  be  examined  as  a  witness  in  the  case 
of  a  toll  claimed  by  the  corporation.  Bnmn 
V.  CofporaHon  of  London,  11  Mod.  225. 

TONNAGE  AND  POUNDAGE. 

The  snbaidias  of  tonnafa  and  poundage 
might  be  granted  by  the  king  so  long  as  be 
Uved.    12  Co.  33. 


TORT* 

1.  An  action  founded  on  a  tort  may  be 
joint  or  several.    Carth.  171.  995. 

2.  A  tort  against  the  estate  of  the  testator 
does  not  die  with  his  person.  WiUkano  v. 
Caty,  4  Mod.  404. 

3.  Debt  npon  the  statute  for  not  setting 
out  tithes,  is  founded  on  a  tort,  and  not  on 
a  contract^  and  therefore  one  defendant  may 
be  found  guilty,  and_the  othor  may  be  ac- 

aaotardy,  ~~ 


quitted. 


Hancock,  Carth.  361. 


TOWN-CLERK. 

The  office  of  town-clerk  is  an  office  for 
life,  unless  restrained  by  charter  or  pre- 
scription. Reg,  V.  CoqHfration  of  Durham, 
10  Mod.  147. 


TRADE. 

I.  RnracnNo  raADX  oxicxaALLV,  p.  1397. 
n.  Respkctino  frkeoom  or  teads,  p  1397. 

III.   RlLATIVX  TO    SESTEAINTS  OF  TEADE  ; — 

(a)  Bjf  aeii  of  parliament  compelling 

an  apprentieeohip^  p.  1397. 

(b)  By  grant  of  the  king  p.  1398. 

(c)  By  a  bye-iaw,  p.  1398. 

(d)  On  agreement  betioeen  the  parties 

themoeloeo,  p,  1398. 

(e)  By  ctutom,  p.  1398. 

IV.  RiSraCTllfO  INDICTMXim  AND  mroEMA- 
TION  rOE  XXXECISINO  A  TEADB  WITH- 
OUT HAVING  SEE  VXD  AN  APPESNTICESHIP, 
E.1398. 
IXSPXCnNO  ACTIONS  FOE 
VSINO  A  TEADE  OONTEA-  [  *I397  ] 
RT    TO    TUX    STATUTE,  p. 

1399. 


I.  RbSFXCTINO  TEADE  GKNXEALLV. 

1.  Music  is  no  trade,  but  a  science.    Com^ 
pany  of  Munciano  v.  Oreen,'S  Mod.  211. 

2.  A  decoy  for  wild  ducks  is  a  kind  of 
trade,  and  therefore  an  action  on  the  case 
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will  tit  for  maltciootly  preTenting  the  wild 
dncka  from  coining  to  the  decoy.  KubU  ▼. 
Hiekeringim  1 1  Mod.  130.  1 1  Eut,  574.  S.C. 

3.  No  UMmbly  for  baying  or  eelling  can 
be  without  Uoenee,  end  theee  lioeniee,  when 
granted,  cannot  be  repealed  without  caoee 
of  fbrfeitnre.  E.  L  Co.  r.Sandyt^  Skin.  198. 

4  Trading  with  an  alien  enemy  is  illegal. 
9  Sannd.  901. 

5.  Some  citiea  and  boronghe  claim  a  liber- 
ty of  exdading  ibreignera  from  baying  or 
aelling  merchandizes  within  saoh  city  or 
boroagh.    Rex  v.  KUderby,  1  Saund.  313. 

6.  All  cheats  and  abases  of  tradesmen  are 
indictable.    Anon.  Comb.  16. 

7.  Inearanee  on  trade  is  Toid.  ft  Saand. 
901. 

8.  A  power  to  place  oat  children's  for* 
tunes  to  interest,  or  other  way  of  improve- 
ment, must  be  understood  exclusively  of 
trade.    Coek  v.  OoodfeUow,  10  Mod.  495. 

9.  The  usual  course  of  dealing  in  trade  is 
proper  evidence.    Holt,  300. 464 

II.  RancTiNo  vkkbdom  or  teaos. 
A  man  may  be  free  of  a  trade  three  ways. 
Bbjforand  CkrnimonaUy  of  CoUihotUr  v.  Ooid^ 
tpin.  Carter,  121. 

IIL  RXLATIVS  TO  RBTRAWTS  OF    T&ADV  ;-* 

(a)  By  act  of  parliamaU  eompoUiiig  an  ap- 
preniieeAip, 

1.  At  common  law,  it  was  lawful  tot  a 
man  to  use  what  trade  he  would  without 
being  an  apprentice  to  it.    Rex  v.  KUderbjf^ 

I  Saund.  312.  The  case  of  the  Taihn  of 
Ipowiek,  11  Co.  53  a.  Hobbt  v.  Young,  3  Mod. 
312. 

2.  And  in  general,  no  mechanic  or  mer- 
chant can  be  hindered  from  trading  but  by 
act  of  parliament.  E,  /.  Co.  v.  Saniyo  Skin. 
133.    See  12  Co.  33. 

3.  Any  one  who  used  any  art  or  mystery 
at  the  time  of  the  passing  of  the  6th  Eliz. 
c  4.  might  use  the  same  art  or  mystery  aAer 
the  act,  although  he  had  not  been  an  ap- 
prentice therein  for  seven  years;  but  be 
could  not  use  a  difierent  art  or  mystery. 
Taylor  v.  Shoilet,  13  Co.  9. 

4.  The  trade  of  a  brewer  is  an  art  and 
mystery  within  that  statute.  City  of  Lon- 
don*t  case,  8  Co.  129  b.  13  Co.  9.  &  P. 

5.  A  barber  is  a  trade  within  the  statute ; 
and  so  are  upholsterers,  tailors,  &c.  Anm.  1 
Lev.  87.  lKeb.329.  Q.C,  Rexv.SeUert^l 
Lev.  243. 

6.  A  serge-maker  may  be  indicted  on  5 
Eliz.  c.  4.  for  using  the  trade  of  a  dyer,  in 
dying  his  own  serges,  if  he  has  not  served 
as  an  apprentice  to  the  trade.  Rex  v.  Price, 

II  Mod.  189. 

7.  Exercising  a  trade  b^  others  (not  ap- 
prentices) for  profit,  is  within  the  statute. 
Hobbo  V.  rottfig.  Holt,  66,  67.  3  Mod.  3ia 
Carth.  163.    Comb.  179. 

8.  But  the  jomeymen  who  so  work  for 
hire  are  not  within  the  statute.  Hobbt  v. 
roiifig,3Mod.310.317. 


9.  The  restraints  of  5  Eliz.  c  S.  for  foU 
lowing  a  trade  without  having  ferrad  is  u 
apprentice  to  it,  do  not  extend  Id  trademi- 
ried  on  in  country  villages.  Rex  v.  TWiiitb, 
1  Mod.  26. 

10.  Nor  to  petty  chapmen.    3  Mod.  31& 

11 .  One  who  brews  and  bakes  for  hii  own 
use,  does  not  exercise  any  art,  Ito.,  igusii 
the  statute  5  Eliz.  CUy  of  LondoiCo  cue, 
8  Co.  129  b.  and  130  a. 

12.  Following  a  trade  for  seven  jetn  ii 
sufficient  without  any  binding.  IZcg.  v.JW 
tfttt,  Salk.  613.  Rex  v.  Cdter^  Comb.  354, 
255. 

13.  Serving  an  apprentioeship  partly  is 
and  partly  out  of  England,  is  sufficient,  lie 
QtiMn  V.  Morgan,  10  Mod.  70. 

14.  So,  a  service  of  apprenticeship  beyeod 
sea,  and  without  deed.  FnA  v.  TWtn,  1 
Ld.  Raym.  738.  Rex  v.  f\w,  1  Salk.  67. 
iinon.  2  Show.  155  n. 

15.  By  the  custom  of  London, 

an  ap|Hrentioe*  to  one  trade  may  [  *1396  ] 
use  any  other.    Rex  v.  Bagokaw, 
Cro.  Car.347. 

(b)  By  grant  of  the  kkig, 
Orants  of  the  kinff  prohibiting  trade  are 
void.  3Mod.l3L 

(c)  By  a  bye-law. 

1.  Trade  cannot  be  restrained  bvanj  bje- 
law.    The  Homaro  v.  Barbno,  3  Mod.  159. 

2.  If  a  power  be  granted  by  charter  to  a 
company  exercising  a  particular  trade  in  a 
particular  place,  to  make  bye-lawa  for  tbe 
government  of  all  persons  ezercintog  that 
trade  in  that  place,  the  company  »  enabled 
make  bye-laws,  binding  as  well  on  pereoni 
exercising  that  trade,  who  are  not  memben 
of  the  company,  as  on  those  who  are. 
BuUher^o  Company  v.  Mereey,  6  Mod.  134.  n. 

3.  A  bye-law  made  by  a  corporation,  that 
no  butcher  shall  slaughter  any  beasta  within 
the  walls  of  the  city,  is  good,  for  it  is  not  in 
restraint,  but  in  regulation  of  tbe  trade, 
Peiree  v.  Bartram,  6  Mod.  124. 

(d)  By  agreemont  between  the  partiet  Am- 

odoeo. 

1.  A  man  maj  restrain  himsslf  by  pn>- 
mise  or  obligation  not  to  use  a  trade  in  a 
particular  place  or  town,  espedally  if  the 
Ume  is  also  limited.  2  Saund.  156.  3  Mod. 
128.  March,  77.  pi.  121.  lb.  191.  pL  S38. 
W.  Jo.  13.  Broad  v.  JoUyfe,  Cro.  Jac.  596. 
Cobnan  v.  Clark,  7  Mod.  230.  10  Mod.  27. 
85. 130. 

2.  Though  the  contrary  was  fonnertj 
held.  Clark  v.  Company  if  TVnfort  is  fo- 
ter,  3  Lev.  241.  Clarie  v.  Cotner,  C.  T. 
Hardw.  52.    l%omao  v.  Sorrdl,  Vaugh.  356. 

3.  There  must,  however,  be  a  reasonaUe 
consideration,  -tfaough  the  agreement  be  of 
specialty.  8.  C  ,3  Lev.  24S  tii  ef<^ 
MitchOl  V.  Reyneldo,  Fort  296.  10  Mod. 
130.  1?  Saund.  156.  Cro.  Jae.  596. 

4.  Ai,  where  the  defottdant  has  ben  UkM 
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in  as  a  MrraDt  withoat  money,  where  a  con- 
dderable  ram  mi^ht  be  reasonably  expected. 
Cheetman  r.  JStrnSy,  Fort  298.  3  Stra.  739. 
3  Ld.  Raym.  145, 146.  S.  C. 

5.  A  promise  or  bond  not  to  use  a  trade 
m  a  particalar  place  is  void,  if  it  be  withoat 
consideration ;  but  if  it  restrain  generally, 
it  is  void,  though  there  be  a  consideration. 
Aleyn,  67. 

6.  A  perpetual  restraint  as  to  time  in  a 
particular  place  may  be  good.  10  Mod.  133. 
135. 

7.  So,  a  restraint  with  particular  custom- 
ers is  good.    2  Saund.  156. 

8.  A  promise,  that  if  a  man  exercises  a 
certain  trade  in  a  market,  he  will  pay  10(M., 
is  good.    Palm.  173. 

9.  But  if  the  breach  of  the  condition  does 
not  apparently  tend  to  the  damage  of  the 
obligee,  the  restraint  is  void.  Mitchdl  v. 
Re^nMs^  10  >Iod.  r33. 135. 

10.  A  bond  with  condition  not  to  buy 
sheep's  trotters  of  any  person  the  obligee 
bought  of,  adjudged  ill,  and  tending  to  a 
monopoly.  Tkomton  v.  Harvty^  Comb.  131, 
123. 

1 1 .  So,  if  it  be  a  general  restraint  t  hrough- 
out  England.  10  Mod.  38.  131,  133.  3 
Saund.  156. 

13.  If  it  be  8  total  restraint  in  all  places 
for  a  certain  time,  qutare,  Mitchd  v.  Reun- 
Mb,  10  Mod.  85. 137. 

(e)  By  euMimiL 

1.  A  custom  in  general  restraint  of  trade 
is  illegal.  Mam  of  WvnehuUr  v.  WiUcet, 
11  Mod.  4a 

3.  But  a  custom  to  restrain  a  man  from 
using  a  trade  in  a  particular  place  is  good. 
3  Mod.  138. 

IV.  RBSnOTlNO    nCDXCTMBNTS  AND  INiOaMA- 
TIOMS    FOE  KXCECUDfO  A    TEADB   WITRODT 

BAViNO  acavKD  AM  APraKfmoBSHir. 

1.  Justices  of  peace  have  not  power  to 
take  an  indictment  for  exercising  a  trade,  not 
having  served  an  apprenticeship.  Reg,  v. 
TMsr,  3  Ld.  Raym.  767. 

3.  All  information  qiH  iam  on  the  above 
statute  lies  at  sessions.  Farrer  q.  t.  v.  Wt/- 
Imms,  3  Mod.  437  nofts. 

3.  Baron  and  feme  cannot  be  jointly  in- 
dicted for  exercising  a  trade,  &c.,  because  it 
ie  the  exorcise  of  the  husband.  Reg,  v.  M- 
Unsen,  3  Ld.Raym.  134a 

4.  An  information  or  indictment  lies  only 
in  the  proper  county.  Barm  v.  Hughs^  1  Lev. 
249. 

5.  An  indictment  for  using  the  trade  of  a 
fiierehant*tailor  was  quashed,  because  not  a 
trade  within  the  sutate.  Reg.  v.  Harper,  3 
Ld.  Raym.  lisa 

6.*  In  indictment  for  exereis- 
[  •IdOg  ]  ing  trade,  &c.  it  is  best  to  aver  it 
was  a  trade  at  the  time  of  mak- 
ing the  statute.    Rex  v.  SUtughUr,  Holt,  6a 
Vol.  n.  66 


7.  But  it  is  not  neceaury.    Comb.  388. 

8.  An  indictment  for  using  a  trade  used  in 
Great  Britain  instead  of  England,  at  the  time 
of  the  statute  5  £liz.,  was  quashed.  1  Stra. 
653. 

9.  In  indictments  for  using  a  tra^e,  the 
trade  must  formerly  have  been  expressed  in 
Latin.  Rex  v.  Rud,  Comb.  313.  See  also 
386. 388. 

10.  An  indictment  on  the  5  Elix.  c.  4.  s.  31. 
against  a  person  for  using  a  trade  without 
having  served  an  apprenticeship  to  it,  stating 
that  he  bad  not  served  either  in  England  or 
Wales,  is  bad,  for  the  words  of  the  statute 
are  general,  that  if  he  has  served  an  appren- 
ticeship in  any  trade,  he  may  use  such  trade 
any  where  within  tlie  realm  of  England  or 
Wales.  Anon,  3  Show.  155.  Rex  v.  Fax,  13 
Mod.  351. 

V.  Rnracniia  actions  roa  using  a  raADC 

CONTaAaV  TO  THS  STATUTE. 

1.  An  action  of  debt  on  the  5  Elix.  c  4. 
for  using  a  trada  in  any  county  not  having 
been  an  apprentice  seven  years,  lies  in  any  of 
the  courts  of  Westminster.  Forett  q.  t.  v. 
Wire,  3  Mod.  346.  Raynor  v.  Fiiler,  3  Lev« 
71.  1  Lev.  349.  Contra,  Anon»  Holt,  38.  See 
also  Clappe  v.  Edgecombe,  3  Lev.  304. 

3.  The  informer  may  prosecute  for  his 
moiety  of  the  forfeiture  within  the  year,  but 
the  king  may  prosecute  after  the  year.  Reg, 

V.  Framelyn,  3  Salk.  351.  note. 
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vxasK  IN  plbadino,  p.  1400. 

III.  Wbbn  not,  p.  1403. 
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ing, oa  BADLT  MADE,  AND  HOW   AIDED, 

p.  1406. 


I.  What  mattebs  abb  tbavkbsablb. 

1.  No  person  can  traverse  an  office  unless 
he  can  make  himself  a  good  title.  Rex  v. 
Biohop  of  Worceoter,  Vaugh.  64. 

3.  If  a  false  office  be  found  of  one  dying 
seised  of  a  reversion  or  remainder,  the  party 
grieved  (if  it  be  a  remainder)  cannot  traverse 
till  the  death  of  tenant  for  life,  but  if  a  re- 
version, immediately.    Mo.  733. 

3.  The  probate  of  a  will  is  not  traversa- 
ble. Chichester  v.  Philip$,  T.  Raym.  406, 
407. 

4.  Matter  within  the  jurisdiction  of  the 
college  of  physicians  is  not  traversable  con- 
trary to  their  determination.  Oroenveli  v. 
Burwell,  1  Ld.  Raym.  467. 

5.  The  king  licenses  A  to  go  beyond  sea 
for  a  certain  purpose,  provided,  that  if  he 

I  converses  with  fiigitives,  the  license  shall  be 
1  void ;  by  privy  seal  he  commands  his  retom ; 
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the  messenger  certifies  a  conversing  with  fa. 

fitiyes  into  Chancery,  which  is  sent  into  the 
Ixcheqaer,  and  his  land  is  seized ;  this  certi- 
ficate is  not  traversable.    2  Dy.  176.  pi.  30. 

6.  A  coroner's  inquisition  may  be  removed 
into  the  court  of  King*s  Bench,  and  there 
traversed.  Rex  v.  Ripiey^  2  Show.  199.  Rex 
V.  Clark,  7  Mod.  16. 

7.  Matter  of  record  cannot  bo  traversed. 
Fan$haw  v.  MorrisoUt  2  Ld.  Raym.  1 140. 

8.  The  sherifi^s  return  cannot  be  traversed. 
3  Mod.  10. 

9.  The  return  of  a  writ  of  reetitution  can- 
not be  traversed.    3  Mod.  6. 

10  If  the  sheriff  return  a  rescotu,  the 
party  was  formerly  entitled  to  traverse  it, 
but  not  now.  3  Dy.  255.  pi.  6.  ante,  p.  1209. 
div.  V.  pi.  1. 

11.  hifavorum  vita,  an  averment  may  be 
against  a  sheriff's  return.  3  Dy.  349.  pi.  14. 
12.  There  may  be  a  traverse  of 
[  *1400  ]  a  (fevostamt*  returned  by  the  she- 
riff. Johnson  v.  Burton,  Cro. 
Eliz.  860.  886. 

13.  The  presentment  of  a  court-leetis  tra- 
versable. Rex  V.  Ripley,  2  Show.  199.  Carth. 
74. 

14.  A  certificate  by  a  bishop  for  non-pay- 
ment of  tenths  is  traversable,  for  he  does  it 
only  as  an  officer,  and  not  as  a  judge,  as  in 
case  of  bastardy.  Reg,  v.  BUmcher,  Cro. 
Eliz.  80. 

II.  Whbn  there  mat  oe  oooht  to  se  a  tra- 
verse IN  PLEADING. 

1.  Where  any  thing  is  pleaded  directly 
contrary  to  matter  in  the  declaration,  the 
plea  is  not  good  without  a  traverse.  1  Sid. 
301. 

2.  A  traverse  must  be  taken  where  there 
is  no  confessing  and  avoiding.  Cro.  Eliz. 
754. 

3.  A  traverse  may  be  of  a  precise  material 
allegation,  though  unnecessary.  2  Saund. 
206.  n.  (31.)  n.  (22.;    lb.  207  a.  n.  (24) 

4.  When  the  charge  in  the  declaration  is 
not  fully  answered,  there  must  be  a  traverse ; 
as,  if  the  defendant  be  sued  as  executor,  and 
plead  that  another  person  was  made  execu- 
tor.   2  Mod.  168. 

5.  A  man  must  traverse  that  which  is  most 
material.     Wkately  v.  Conquett,  Carter,  217. 

6.  The  thing  traversed  should  be  issuable. 
3  Mod.  320. 

7.  It  must  be  of  some  preceding  allegation 
in  the  adverse  pleading.    1  Saund.  312  d»  n. 

8.  The  substance  of  the  action  is  traversa- 
ble; so  is  the  conveyance  to  the  action,  if  it 
entitle  the  plaintiff  thereunto,  if  the  defend- 
ant cannot  wage  his  law ;  otherwise,  if  he 
may  do  so.  Kimertly  v.  Cooper,  Cro.  Eliz. 
169. 

9.  It  may  be  of  matter  of  right  resulting 
from  facts.    1  Saund.  23  a.  n.  (5.) 

10.  In  a  writ  of  intrusion  of  ward,  the 
marriage  unsatisfied,  plaintiff  having  alleged 


a  tender  of  marriage,  defendant  may  travels* 
it.    Pomerey  v.  WichehaU,  3  Dy.  255.  pi.  6. 

1 1.  In  attumptU,  satisfaction  being  plead- 
ed, an  issue  on  the  acceptance  is  good. 
Young  V.  Ruddle,  Silk,  627. 

1 2.  Any  part  of  what  the  defendant  makes 
his  title  is  traversable.  Moor  v.  Pudt^,  Hard. 
316,  317. 

13.  A  consideration  executory  is  traversa- 
ble, therefore  a  venue  must  be  laid.  Sextan 
V.  JmU,  Salk.  22. 

14.  In  debt  for  fees  of  knighthood,  it  is 
alleged  in  the  count,  that  the  defendant  vo- 
luntarily took  upon  him  the  said  degree ;  a 
plea,  that  he  took  it  upon  him  in  oola  obedient 
tia  to  the  king's  command,  is  tU  withoat  a 
traverse.  Duppa  v.  Stephene,  Lutw.  [133. 
135.] 

15.  Whatever  is  necessarily  understood, 
intended,  and  implied,  in  pleading,  is  aa  mach 
traversable  as  if  it  were  expressly  alleged.  3 
Saund.  9  c.  n.  (14.)  Mutton  v.  Yatemam,  10 
Mod.  302. 

16.  When  it  is  material  to  state  true  time 
in  a  plea,  and  it  differs  from  that  laid  in  the 
declaration,  the  latter  must  be  traversed.  1 
Saund.  81  a.  n.  (3.)  269  a. 

17.  A  justification  in  trespass  of  a  seizure 
for  rent  ought  to  traverse  the  taking  before 
and  afterwards.     1  Sid.  293. 

18.  The  defendant  must  traverse  the  plaoe 
laid  in  the  declaration,  if  he  avow  in  another, 
which  appears  to  be  different  on  the  face  of 
the  avowry.    1  Saund.  347  a.  n.  (1.) 

19.  When  the  plea  makes^the  action  local, 
the  plaintiff  may  traverse  a  material  point, 
notwithstanding  the  traverse  of  the  place. 
Serle  v.  Darford,  1  Ld.  Raym.  121. 

20.  The  place  should  be  trs  versed  where 
the  matter  of  justification  is  local,  but  not 
where  it  is  transitory.  Sandi  v.  Lane,  Cro. 
Eliz.  567.  2  Leon.  79.  Peacock  v.  Peacodfc, 
Cro.  Eliz.  705. 

21.  There  may  be  a  traverse  of  the  place 
assigned  in  a  replevin.    Hob.  16. 

22.  Avowry  for  a  rent-charge,  stating  the 
grantor  to  be  seised  in  fee ;  a  plea  that  it  was 
an  estate-tail,  should  traverse  the  eeiain  in 
fee.    3  Dy.  312.  pi.  90. 

23.  That  the  defendant  is  bailiff,  is  tn- 
versable  in  trespass,  but  not  in  replevin. 
Harrittm  v.  J9vl/on,  1  Ld.  Raym.  233.  Bat 
see  Trwilian  v.  Pine,  11  Mod.  112. 

24.  In  trespass  and  justification  by  com- 
mand or  license  of  another,  the  command  is 
traversable.  Britten  v.  Co^,  1  Ld.  Raym. 
318.    HarriM  v.  Lewen,  Fort.  234. 

25.  So,  in  replevin,  and  conusance  da- 
mage feasant,  the  command  or  license  is  tra- 
versable; but  not  for  rent.    Id.  ibid. 

26.  Where  the  defendant    is 

charged  with*  a  malicious  tort,  [  *140l  ] 
and  pleads  in  excuse,  he  must 
traverse  the  malice  or  default  charged  on 
him.    2  Leon.  94,  95. 

27.  In  deceit  against  an  attorney  for  ap> 
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paaiing  to  an  action  without  warrant,  and 
by  covin  pleading^  non  est  informalus^  plea, 
that  the  action  was  against  the  plaintiff  and 
B  jointly,  and  that  B  retained  him,  &c.,  mast 
traTerse  the  covin.    3  Dy.  361.  pi.  6. 

28.  Where  it  is  presented  that  A  onght 
to  repair  a  highway  ratione  tenune  of  land 
encroached,  the  rati&ne  (enum  ought  to  be 
traversed,  and  not  the  encroachment  Lan- 
yon  V.  Came^  2  Saund.  161.  166. 

29.  Where  a  thing  ia  to  be  done  by  cove- 
nant npon  request,  the  request  is  traversa- 
ble.   2  Leon.  5. 

30.  Action  on  the  case  upon  an  oBtumptU 
in  London ;  the  defendant  pleads  concord  in 
another  county  of  all  matters  in  all  counties, 
except  London,  and  traverses  the  promise 
in  London ;  the  plaintiff  may  reply,  that  he 
promteed  in  London,  and  traverse  the  con- 
cord.   Mo.  428. 

31.  A  wrong  writ  is  pleaded  to  an  action 
upon  a  bail-bond ;  the  plaintiff  replies  a  right 
writ ;  he  ought  to  traverse  the  other  writ, 
but  it  is  well  upon  a  general  demurrer.  Anon. 
1  Barnes,  562. 

32.  Traverse  of  a  recovery  in  an  inferior 
coort  ia  good  above.  Buider  v.  OMioeriA, 
Cro.  Elis.  821. 

33.  If  one  prescription  be  contrary  to  an- 
other, the  first  prescription  alleged  must  be 
traversed.  2  Mod.  104.  2  Leon.  209,  210. 
Jfurgofroui  v.  Xoto,  Carth.  117. 

34.  Where  a  prescription  and  presenta- 
tion are^  alleged,  the  presentation  is  tra- 
versable, not  Uie  prescription.     1  Ro.  235. 

35.  Where  interest  is  in  land,  or  arises  oat 
Ckf  it,  the  plaintiff  cannot  reply  dejuria  sua 
propria^  bat  ought  to  traverse  the  right. 
Cockerel  v.  Amuirong,  Com.  582. 

36.  In  trespass  against  five  for  fishing  in 
a  several  and  free  £hery,  one  of  the  defend- 
ante  mav  plead  property  in  his  master,  and 
that  he  did  it  by  his  command,  and  traverse 
the  plaintiff's  free  fishery,  as  alleged  by  him 
hi  his  declaration.  Wine  v.  jRu&r,  2  Mod. 
S& 

37.  A  traverse  may  be  taken,  that  the  cat- 
tle escaped  for  want  of  enclosure.  Gierke  v. 
Joknmm^  Lutw.  [5691. 

38.  Trespass  for  driving  sheep,  per  quod 
they  lost  their  lambs ;  a  plea  saying  he  took 
them  as  a  distress,  without  traversing  the 
tortions  driving,  is  bad»    3  Leon.  15. 

39.  In  avowries  and  trespass,  if  a  freehold 
is  pleaded,  it  must  be  traversed.  RadJborru 
▼.  KennaddU^  3  Salk.  354. 

40.  Where  in  trespass  the  defendant  pleads 
mn  assignment  of  a  term  made  to  him,  which 
is  expirad,  and  justifies  on  another  day,  and 
not  on  the  same  day  which  is  laid  in  the 
declaration,  he  ought  to  traverse  the  time 
befiire  the  assignment  and  after  the  end  of 
It.    2Saand.295. 

41.  It  most  be  taken  when  the  plea  varies 
declaration  in  nature  or  quantity  of 
alleged.    1  Saand.  209  a.  n.  (8). 


42.  When  both  parties  convey  from  one 
perbon,  the  mesne  conveyance  is  traversable. 
Cro.  Eliz.  798. 

43.  One  pleading  a  seisin  generally,  tra- 
verse may  be  taken  that  he  is  sole  seised. 
Gilbert  v.  Parker,  Salk.  629. 

44.  When  different  leases  are  pleaded,  the 
first  lease  must  be  traversed,  and  not  the  last; 
otherwise  of  feoffments.     1  Ld.  Raym.  237. 

45.  In  trover  and  conversion,  the  conver- 
sion is  traversable.    Cro.  Elis.  97. 

46.  The  mrtvte  eujuo  of  an  haheao  eorpuM 
was  traversed,  and  held  good.  Beale  v. 
Simpoon^  Lutw.  [241]. 

47.  Debt  upon  a  lease  of  four  acres,  the 
defendant  pleads  a  lease  of  five  acres,  and 
an  entry  into  the  fifth  ;  he  ought  to  traverse 
that  he  leased  the  four  acres  only.  Salmon 
V.  SmUh,  1  Lev.  263.  1  Saund.  207.  1  Sid. 
405.    T.  Raym.  173. 

48.  If  the  defendant  allege  seisin  of  a 
manor,  and  thereupon  justify  for  a  heriot, 
and  the  plaintiff  reply,  that  B  was  jointly 
seised  with  him,  he  must  traverse  that  the 
defendant  was  sole  seised.  Snow  v.  Wise' 
man,  2  Mod.  60. 

49.  If  a  devise  to  a  man  and  his  heirs  and 
if  he  die  without  issue  that  it  shall  remain, 
be  pleaded  generally  as  a  devise  in  fee,  the 
other  side  may  traverse  the  devise.  WrigfU 
V.  Oerrard,  Hob.  310. 

50.^  There  is  a  difference  be- 
tween an  assise  of  darrein  pre-  [  *'1408  ] 
sentment^  and  a  quart  vnpedU;  in 
the  former  the  last  presentation  is  travers- 
able, but  in  the  latter  the  ntatter  only  is  tra- 
versable. ^fi<2f or  V.  Arekhiohop  of  Canter- 
bury^ Cro.  Eliz.  687. 

51.  In  replevin,  on  the  question,  who 
ought  to  keep  the  inclosures,  the  avowant 
stated  himself  to  be  seised  in  fise,  though  he 
needed  not  to  have  set  out  any  particular 
estate,  but  generally  that  he  was  seised  of 
the  close;  yet  having  done  so,  the  precise 
estate  is  traversable.    3  Dy.  365.  pi.  32. 

52.  There  is  a  difference  where  title  is 
made  by  feoffment,  there  a  traverse  is  neces- 
sary ;  otherwise  of  a  grant  of  a  particular 
estate,  for  he  must  have  that  by  lawful 
means.    Helier  v.  Whytier^  Cro.  Eliz.  651  • 

53.  If  one  party  plead  an  assignment,  and 
the  other  reply  a  surrender,  he  must  traverse 
the  assignment.    2  Dy.  110.  pi.  39. 

54.  In  ejectionejimue^  supposing  a  demise 
by  C,  plea  that  before  C  had  any  thing,  B 
was  seised  and  enfeoffed  A,  who  died  seised, 
and  his  son  leased  to  defendant,  who  was 
possessed  till  ousted,  and  the  son  disseised 
by  the  said  B,  who  afterwards  enfeoffed  the 
said  C,  who  demised  to  plaintiff  a  replica- 
tion, protesting  against  the  feoffment  to  A, 
and  the  dying  seised,  may  traverse  the  dis- 
seisin, thoogh  the  feoffment  or  dying  seised 
might  both  be  traversed  at  the  election  of 
plaintiff.    3  Dy.  365.  pi.  34. 

55.  Where  the  king*s  title  is  traversed,  he 
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may  maintain  liis  title  againat  the  traveraa, 
or  may  traverae  the  affirmatiye  of  the  other. 
Waiion  ▼.  BerkUy,  Plow.  343. 

56.  The  kin^  has  hia  election  to  traverae 
or  join  in  demarrer.  Rex  ▼.  Jeniett  T. 
Jonea,  9. 

III.  When  NOT. 

I.  That  which  ia  indacement  or  convey- 
ance ia  not  traveraable.  BvUerfieU  v.  Ben- 
ton, Carter,  206.    Anon.  Com.  239. 

3.  The  aappoaal  of  a  writ  or  declaration 
ia  not  traveraable.  PuUHn  ▼.  Benton^  I  Ld. 
Raym.  355. 

3.  A  traverae  ahall  never  be  taken  of  mat- 
ter of  law,  bat  of  matter  of  fact  only.  Plow. 
331.  KeUieol  v.  Booan,  Yelv.  199, 300.  1 
Saond.  33.  n.  (5). 

4  A  matter  aufficiently  confeaaed  and 
avoided  cannot  be  travened.  S  Saand.  38. 
1  Saund.  33.  n.  (3).  309  a.  Jinon.  3  Salk. 
353.  Rex  v.  ArehbUhop  ^  Armagh^  3  Stra. 
837. 

5.  Matter  not  alleged  ia  not  traveraable. 
ILd.  Raym.39. 

6.  A  traverse  of  an  immaterial  allegation 
ia  bad.  H^aUham  v.  Sparkee,  1  Ld.  Raym. 
43.    1  Saund.  15.  n.  (3).  61  a. 

7.  The  time  of  delivery  of  a  writ  to  the 
aheriff  ahall  not  be  traverMd.  Redman  v. 
Idle,  Lntw.  [536].  ■ 

8.  Matter  alleged  ont  of  time  ia  not  tra- 
veraable.   1  Ld.  Raym.  356. 

9.  A  traverse  cannot  be  taken  of  maUer 
properly  laid  under  a  nrotettaiub,  3  Saund. 
103. 

10.  A  traveiae  aboold  not  be  taken  if  the 
plea  be  consistent  with  the  declaration.  1 
Saund.  132  c.  n.  (4). 

II.  Though  additional  facto  be  alleged.  1 
Saund.  309  a. 

13.  In  replevin,  if  the  defendant  at  any 
time  had  the  cattle  in  the  place  laid  in  the 
declaration,  he  most  not  traverse  it,  but 
plead  apecially ,  and  then  traverae  the  Uking. 
lSaund.347a.  n.  (1). 

13.  In  an  action  upon  a  bail-bond,  the 
arreat  is  not  traveraable.  FTaOfin*  v.  Pomr, 
1  Stra.  444. 

14.  In  an  action  for  keeping  a  dog  accoa- 
tomed  to  bite  mankind,  the  ecUnter  is  not 
traversable.    1  Sid.  21.    3  Sid.  137. 

15.  The  quantity  of  the  thing  is  not  tra- 
veraable in  an  avowry,  but  the  quality  only. 
Flow.  94.    Payne  v.  Bingham,  3  Lev.  338. 

I6w  If  the  declaration  and  avowry  agree 
in  the  place,  but  differ  in  the  quantity,  the 
defendant  may  atate  the  true  quantity,  and 
proceed  without  a  traverae.  1  Saund.  347 
a,  b, 

17.  A  preaentment  in  a  court  leet  is  tra- 
Tersable  in  replevin,  not  in  trespass,  or  in  an 
action  against  the  judge.  Groenvelt  y.  Bur- 
teett,  1  Ld.  Raym.  470. 

18.  In  an  action  for  an  escape,  the  plain- 
tiff declared  on  a  Yolontary  eaeape ;  bar,  that 


he  re-took  the  prisoner  on  freah  paranit;  it 
is  good,  without  a  traverae  of  the  voluntary 
escape.    Lutw.  [135]. 

19.*  A  traverae  cannot  be  of 
the  tender  of  the  modue,  but  must  [  *1403  ] 
be  of  the  prescription  itself  de 
modo,    Cowper  v.  Andrew,  Hob.  43. 

30.  A  traverae  cannot  be  taken  on  a  per 
quod  virtuie  eujue  and  the  like.  1  Saond. 
33.  n.  (5^.  39a  n.  (3). 

31.  The  intent  of  an  indenture  ia  not  tra- 
versable.   Kidder  v.  Weete,  3  Lev.  167. 

33.  A  man  waa  bound  to  pay  money  at 
such  a  place ;  in  debt  brought  against  him, 
he  pleaded  that  he  payed  the  money  at  the 
place ;  thia  ia  not  traveraable.  March  77.  pL 
133. 

33.  A  conaideration  executed  ia  not  tra- 
versable in  oistw^psit.  Lamphigh  v.  Brmth- 
toat/e,Hob.l06. 

34.  A  traverae  muat  not  be  made  of  any 
allegation  in  the  declaration,  ao  aa  to  compal 
plaintiff  to  prove  more  than  he  would  be 
bound  to  do  under  the  general  iaaua.  3 
Saund.    307  a. 

35.  In  trover,  if  the  defendant  justifies  the 
trover  at  the  place  laid  in  the  dedarmtiofi, 
and  the  converaion  at  another  place,  it   ia 

good  withoat  a  traverse.    Aitt  v.  Astckea,  1 
[a  1.  44. 

36.  If  the  defendant  justifies  all  the  tree- 
pass,  there  is  no  need  of  a  traverse.    Mo.  864. 

37.  A  traverae  ought  not  to  be  in  tree- 
paaa  after  an  averment  of  qum  ett  eadem,  8 
Saund.  5.  n.  (3).  395  6.  n.  (2). 

28.  Where  a  matter  ia  ezpreealy  pleadod  in 
the  affirmative,  which  ia  ezprenly  pleaded 
by  the  other  party  in  the  negative,  the  next 
ought  to  be  an  issue,  and  no  traverse,  for 
otMrwise  they  will  plead  tn  tf|/Eiitteai.  fliiy- 
man  v.  Tenant,  T.  Raym.  199.  Aita4  v. 
PhiUipe,  Cm.  Elix.  755. 

29.  It  ia  not  necessary  where  there  are 
two  affirmativea,  but  whme  they  do  not  agi«e. 
Eari  of  Shrewebury  v.  Stanhope,  Poph.  67. 

30.  Defendant,  sued  as  executrix,  pleads 
in  abatement  that  she  is  administratrix ;  she 
need  not  traverae  the  intermeddling  before, 
or  her  being  executor.  PoweroY,  Cooke,  I 
Ld.  Raym.  63.    Bowyer  v.  Cook,  5  Mod.  146. 

31.  To  an  action  of  detinue  on  an  absolute 
contract,  defendant  may  plead  that  the  con- 
tract was  conditiona],  without  a  tiavene.  1 
Dy.  30^1201. 

32.  When  the  defendant  makes  title  by  a 
later  grant  from  the  same  party,  there  the 
plaintiff  needs  not  traverse  it.  €^.  Car.  561. 

33.  When  the  defendant  in  replevin  makea 
conusance,  or  avows  that  the  property  is  in 
himself,  it  seems  to  be  sufficient  without  a 
traverse.    Loveday  v.  HBteheU,  Com.  347. 

34.  One  shall  not  traverae  the  command 
of  a  bailiff  who  requirea  one  to  aid  him  to 
pre?ent  a  rescue.  Bridgtoater  v.  Butkm^  3 
Lev.  113. 

35.  In  replevin,  matter  aqgfBBlad  fer  a 
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tarn  in  a  plea  in  abatement  is  not  traven- 
able.    FYfoCs  case,  Salk.  9a 

36.  In  repleTiSf  you  cannot  traverse  your 
being  a  bailiff,  nor  can  you  traverse  de  inju- 
ria nut  propria  satu  tali  canst,  absque  hoc 
that  be  was  a  bailiff;  for  that  is  traversing 
the  whole  avowry.  Jefg  v.  BoUon^  Fort. 
349. 

37.  Avowant  makes  title  by  descent  as 
collateral  heir  of  P,  so  quod  the  said  P  died 
seised  without  issue;  plaintiff,  claiming  by 
devise  from  R,  must  traverse  the  dying  seised, 
lor  the  descent  is  not  traversable.  3  Dy. 
366.  pL  36. 

38.  Jf  the  tenant  plead  a  jointure  made  to 
the  demandant,  and  acceptance  of  it,  the  de- 
mandant may  plead  a  reflisal  vnthouttravers- 
ing  the  acceptance,  for  it  was  not  material 
fcr  the  tenant  to  plead  it.  Digbu  v.  Fitgher' 
bert.  Hob.  104. 

39.  A  traverse  should  not  be  taken  in  re- 
plication of  the  justice  of  the  debt,  when  an 
executor  pleads  a  judgment  recovered.  2 
Saund.  50, 51. 

IV.  How  IT  SBOULD  U  MADK. 

1.  There  ought  to  be  some  special  induce- 
ment to  a  traverse.  Horn  v.  Lewin»,  Fort. 
S34. 

Sl  An  inducement  to  a  traverse  ought  to 
be  matter  traversable.    2.  Leon.  32. 

3.  In  pound-breach,  the  defendant  pleads 
satk&etion  of  the  cause  of  distress,  and  the 
plaintiff's  license ;  the  satisfaction  ought  to 
be  specially  traversed ;  but  a  verdict  for  the 
plaintiff  on  a  general  traverse  will  be  good. 
CtUwortkv.  Beiimm,  1  Ld.  Raym.  104. 

4.  Justification  on  a  public  act  of  parlia- 
naent  may  be  traversed  generally.  Chatmeey 
V.  Winde,  1  Ld.  Raym.  700. 

5.  When  a  justification  is  made  by  force 

of  a  custom,  it  must  be  particu- 
[  *14M  ]  larly*  traversed,  and  not  the  cause 

generally  by  de  injtaria^  Sfc  abtque 
tdU  eauea^BankeY,  Parker^  Hob.  76. 

6.  In  trover  for  a  chain,  which  defendant 
kno?ring,  &c.  sold,  and  the  money  converted, 
a  plea  traversing  the  selling,  and  concluding 
with  a  verification,  is  bad.    2  Dy.  121.  pi.  14. 

7.  To  an  avowry  for  rent,  the  plaintiff 
cannot  plead  de  ton  tort  demesne^  and  traverse 
that  any  thing  was  in  arrear,  but  ought  to 
^ead  rient  arrear.  Home  v.  Lewen^  1  Ld. 
bmn.  641. 

&  The  traverse  must  not  be  too  large.  1 
Samd.  81  a.  n.  (3).  269  a. 

9.  Where  the  plaintiff  claims  common  in 
six  acres,  and  the  defendant  shows  that  the 
plaintiff  had  conmion  in  forty  acres,  he 
ought  to  traverse  the  common  in  six  acres 
enfy.    Salmon  v.  Aiti/A,  1  Saund.  207. 

10.  If  one  pleads  a  good  matter,  but  does 
not  rely  on  it,  but  mues  it  only  an  induce- 
ment to  other  matter,  it  will  not  avail  him, 
and  ha  thereby  gives  liberty  to  the  other 
party  to  traverse  the  last  matter.  Haeoard 
▼.  daitf]iett,Lntw.[411. 


11.  A  traverse  must  not  be  too  narrow.  1 
Saund.  268.  n.  (1).  312  d.  n.  (5). 

12.  In  a  replication,  tbe  plaintiff  may  nar- 
row his  traverse  to  the  part  of  the  plea  only 
which  answers  the  declaration.  1  Saund. 
268.  et  eeq. 

13.  Where,  in  aeeumpeilt  the  plaintiff  de- 
Clares  that  naoiM  armamenia^  dfc.  eubmerea  tpo- 
liatafueruni^  if  the  defendant  will  traverse,  it 
ought  to  be  in  the  disjunctive.  2  Saund.  206, 
207. 

14.  When  in  a  quare  impedU  the  defendant 
traverses  any  part  of  the  plaintiff's  count,  it 
ought  to  be  such  part  as  is  inconsistent  with 
hit  title,  and  being  found  against  the  plaintiff, 
destroys  his  title.  Tuflon  v.  Tenale,  Vauffh. 
8,9,10.  v-»        K 

15.  The  defendant  in  transitory  actions 
cannot  traverse  the  time  and  place  alleged 
in  the  plaintiff's  declaration,  without  a  spe- 
cial  justification.  Cole  v.  Hau^nnt,  10  Mod. 
253. 

16.  A  plea  that  a  bond  was  prtmo  ddibera- 
tum  such  a  day,  ought  to  traverse  that  it 
was  delivered  before,  PuUein  ▼.  Bemon,  1 
Ld.  Raym.  354.  356,  357. 

17.  Where  a  justification  goes  only  to  a 
particular  time,  there  the  traverse  should  be 
absque  hoc  that  he  is  guilty  before  or  after- 
wards.    1  Ro.406. 

18.  Where  the  place  laid  in  the  declaration  is 
traversed,  there  must  not  be  both  a  traverse, 
and  a  am  est  eadem,    2  Saund.  5. 5  a,  n.  (a). 

19.  Traverse  ought  not  to  be  taken  where 
the  action  is  transitory ;  but  it  must  be  taken 
where  the  justification  is  local.  1  Saund.  6. 
85.  2  Saund.  5  6. 

20.  In  debt  for  rent  of  three  chambers  let 
by  the  plaintiff,  tbe  defendant  pleads  a  de- 
mise of  three  chambers  and  a  dining-room, 
and  an  entry  by  the  plaintiff  into  the  dining- 
room,  and  prayed  judjpnent ;  he  ought  to 
traverse  the  demise  of  the  three  chambers 
only.    Salmon  v.  Smith,  1  Saund.  207. 209. 

21.  In  this  case,  the  plaintiff  ought  to 
maintain  his  lease  as  he  has  declared ;  for  if 
he  traverse  the  entry  into  the  dining-room, 
it  will  be  a  departure  from  his  declaration. 
Id.  ibid. 

22.  A  traverse  must  be  taken  on  some  al- 
legation  expressly  or  inevitably  implied  in 
the  adverse  pleadings.  1  Saund.  312  d.  n. 
(4).    2  Saund.  10.  n.  (14). 

23.  He  who  traverses  the  king's  title  must 
show  a  title  in  himself!  Rex  v.  LentkaU,  3 
Mod.  146. 

24.  A  traverse  in  an  action  for  damages 
must  not  be  such  as  to  tie  plaintiff  up  to 
prove  the  whole  damage  laid  in  his 'declara- 
tion.   2  Saund.  207.  n.  (24). 

25.  A  traverse  which  sufficiently  answers 
the  material  point  of  the  declaration  is  good. 
2  Saund.  5. 

26.  There  may  be  a  traverse  against  a 
traverse.    KmgJU  v.  Lodg,  Cro.  Elii.  671. 
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27.  As,  where  the  jJaoe  is  made  materia] 
by  the  pleading.    Ma  350. 

S8.  The  defendant  traversed  the  day  where 
it  was  not  materia],  yet  the  plea  was  allowed. 
Hiawe  V.  Plavner^  1  Saund.  14. 

29.  The  kmg  may  waive  his  own  title,  and 
traverse  another's,  but  it  is  not  so  in  the  case 
of  a  common  person.  BvUUrJieU  v.  Benson^ 
Carter,  207. 

30.  In  a  proceeding  by  extant,  tested  the 
6th  July,  against  the  surety  by  bond  of  a 
debtor  of  the  crown,  defendant  claims  proper- 
ty in  the  debts  and  effects  seized  under  an 
inquisition,  to  make  out  which  he  pleads  that 
t]»e  fiat  &a  the  extent  was  granted  the  5th 

October ;  tliat*  the  extent  in  reality 
[  *14D6  ]  issued  on  that  day ;  that  the  surety 

liad  committed  an  act  of  banlc- 
ruptcy  on  the  3d  of  October ;  that  a  com- 
mif««n  iMued  against  him,  tested  Uiat 
day ;  and  that  a  provisional  aMignment  was 
made  to  defendant  upon  4th  October  of  all 
his  goods,  debts,  Suu :  he  then  traverses,  that 
at  the  time  of  the  inquisitioa,  the  persons 
IbereiD  named  were  debtors  to  the  surety,  or 
that  hd  was  entitled  to  the  ^oods  mentioned 
therein ;  this  traverse  is  neither  immaterial 
nor  double,  and  was  held  good  on  special  de- 
murrer.   Chennan  v.  JVaia^,  2  Stra.  749. 

31.  In  dower,  if  the  tenant  plead  an  exist- 
ing lease  made  by  the  husband  for  ninety- 
nine  years  before  any  title  of  dower  accrueid, 
and  show  that  the  lessor  afterwards  granted 
the  reversion  to  J  S,  and  died,  a  rephcation, 
that  the  lessor  made  a  feoffment  in  fee,  with 
a  traverse  that  the  reversion  was  granted  to 
J  8,  ujrpod.    ArunuSi  Mod.  la 

32.  Th»  traverse  of  an  arrest  vUiuie  tear- 
ranHf  is  ilL    1  Ld.  Raym.  405. 

33.  In  replevin,  the  defendant  says  that 
the  goods  are  his,  absque  hoe  that  they  are 
the  nlaintiflTs;  the  plaintiff'  replies  that  they 
are  nis,  dbeque  hoe  that  they  are  the  defend- 
ant's ;  this  is  an  immaterial  issue.  HobUmn*9 

Skin.  65. 

34.  Rent  of  202.  per  «iifmm  was  granted 
out  of  A,  to  commence  from  the  time  thatja  dis- 
tress should  be  taken  for  rent  issuing  out  of 
B ;  in  bar  of  the  avowiy,  upon  a  distress 
taken  for  the  rent  of  20L  in  A,  there  is  a  tra- 
verse abequt  hoe  that  any  distress  was  taken 
fdx  rent  arrear,  &c  in  B;  this  is  a  complicat- 
ed traverse,  and  not  good.  AmUu  v.  Ckapiein, 
8kin.63,64. 

35.  The  inducement  to  a  traverse  is  insuf- 
ficient where  the  traverse  b  a  thing  imma- 
teriaL    Newland  v.  CoUint^  Com.  30^ 

36.  A  double  traverse  is  iU.    3  Lev.  244. 

37.  lyhen,  in  an  action  on  the  case  for 
wards,  the  party  sets  forth  other  words  in  his 
plea  than  the  plaintiff  supposes  in  his  count, 
with  a  traverse  to  the  words  spoken,  and 
thow  words  confess  no  slander,  they  are  void. 
Jo&ntT.  OUiino,  Cro.  Eliz.  239. 

38.  Covenant  for  rent  as  assignee  of  lessor, 
who  was  seised  in  fe« ;  a  pica,  that  lessor  con- 


veyed  away  the  fee  befoire  he  made  the  ktae, 
with  a  traverse  that  he  was  afierwardi  seind 
in  fee,  is  too  general,  and  ill,  as  it  ties  up 
plaintiff"  to  prove  the  estate  alleged  in  the  d^ 
claration,  when  any  other  would  do.  Poiaur 
T.  Ekins,  2  Stra.  817. 

39.  A  justification  was  at  a  place  in  S,tn^ 
versing  that  he  was  guilty  out  of  the  comi- 
ty of  S  ;  the  traverse  is  bad.    1  Ra  365. 

40.  In  an  action  upon  the  case  for  a  rsoom- 
pense  for  service  performed,  the  defendant*! 
plea  and  traverse  therein  is  bad,  if  it  put  only 
part  of  the  time  of  service  in  issue.  Oi6onM 
▼.  Rogeri,  I  Saund.  268, 269. 

41.  Abeque  hoe  oHlervelaUo  mode  vdaUbi; 
issue  thereon  and  verdict  is  bad  for  the  an- 
certainty.    JMoslers  v.  Wood,  2  Lev.  16i 

42.  A  traverse  abeque  hoe  quod  UgUimiu 
modo  onerafus,  is  not  good.  CaUHorfe  T. 
Heuion^  2  Mod.  55. 

43.  In  a  replication  to  a  {4ea  of  a  releaie 
of  errors,  a  traverse  that  it  was  a  relswe 
of  the  errors  in  that  judgment  is  ilL  Dave- 
naiU  ▼.  Rafter,  2  Ld.  Rajrm.  1054. 

44.  Traverse  of  a  seism  in  fee  is  iU,  where 
a  less  estate  would  be  sufficient.  Pabur  v. 
Ekina,  2  Stra.  818. 

45.  A  man  pleaded  the  desoent  of  a  copy- 
holder in  fee;  the  defendant,  to  take  away 
the  descent,  pleads  that  the  ancestor  surren- 
dered to  the  use  of  another,  ubaqui  hoc  that 
the  copyholder  died  seised ;  the  travene  ii 
naught.    March,  21.  pL  48. 

46.  A  traverse  that  A  was  riU  d  kgittaie 
seised  in  fee  such  a  day,  and  granted  a  copy- 
hold, is  naught.  /feaiottT.iS^,2Ld.Rayin. 
902. 

47.  A  traverse  that  puts  matter  of  record 
in  issue  to  the  county,  is  ilL  Fawkee  v.  Jbr- 
nsoR,  2  Salk.  521. 

48.  To  ancient  demeane  pleaded  in  har  in 
ejectment,  a  replication  that  they  are  plead- 
able at  common  law,  with  a  traverse  that  the 
tenements  are  parcel  do  anttouo  diomnko,  ad- 
judged ill  upon  demurrer.  Iftwlsaf  ▼•  ^^^ 
I  Show.  271. 

49.  He  should  have  traversed  that  the 
manor  was  ancient  demesne,  or  else  that 
those  tenements  were  held  of  that  manor,  id. 
ibid. 

V.»   EriBCT  OF  A  TRATERSI.  [  •llW  ] 

1.  Where  a  traverse  goes  to  the  nutter,  all 
before  is  waived ;  oit/er,  where  to  time  only* 
Qreen  v.  Ooddard,  Salk.  642. 

2.  A  traverse  of  matter  of  justification  in 
trespass,  admits  that  the  trespass  justified  ii 
the  one  complained  of  in  the  dedaration.  3 
Saund.  5  e. 

3.  Traverse  that  a  manor  is  not  dsfhod* 
ant's  fireehold,  admits  it  to  be  a  manor,  which 
therefore  need  not  be  proved.  2  Dy.  183.  pL 
58. 

4.  That  which  is  immaterial  is  not  aii- 
mitted  by  not  being  traversed.  Rex  v.  Biibef 
tf  CkaUr,  Salk.  561. 
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VL     ComiQOBNOB    OF     ▲     TKATmSE     BONO 
WAMTIlfO,  OR  lAOLT  MADI,  AND  BOW  AIDED. 

1.  An  immaterial  traverse  ie  bad  on  special 
demurrer,  bot  aided  on  general  demurrer.  1 
Show.  243.  1  Saund.  l£  n.  (3).  20  a.  n.  (1). 
Sffl  e.  Sed  Vide  Lambert  ▼.  Cook,  I  Ld. 
Raym.  238. 

2.  In  replevin,  traverse,  that  -the  conusant 
was  bailiff,  is  aided  by  verdict.  Redding  v. 
Lote,  1  Ld.  Raym.  405. 

3.  A  traverse  contradictory  in  itseU^  will 
be  good  after  verdict    1  Ro.  28. 

C  Though  a  traverse  upon  a  traverse  be 
naught,  yet  issue  may  be  taken  upon  the  se- 
cond traverse,  if  it  be  not  demurred  to.  Dig' 
by  FUxherberiy  Hob.  104. 

5.  An  immaterial  traverse  may  be  passed 
orer,  and  the  inducement  traversed.  1  Saund. 
33.  n.  (2).    Croeet  v.  Hunt,  Garth.  99, 100. 

6.  0^  it  may  be  demurred  to.  1  Saund. 
23.  n.  (2).  22  a.  n.  (4). 

7.  A  substantial  traverse  cannot  be  waived. 
1  Saund.  22.  n.  (2). 

8.  The  want  of  a  traverse  is  aided  by  a 
general  demurrer.  1  Sid.  234.  3  Mod.  320. 
Bndbmn  v.  KennerdaU,  3  Mod.  319.  Sed 
vide  2  Mod.  60.    1  Show.  242.  eonirtu 
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L  Wbat  oomRTrcms  the  cexmx  of  teba- 

80N,  p.  1406. 
II.  Wbat  dobs  not,  p.  1407. 

III.  RssPBcnNO  MiBraiBioN  of  treason,  p. 

1407. 

IV.  Iivtkntion  to  oomiot  treason,  p.  1408. 
V.  In  wbat  petit  treason  consists,  p. 

140a 

VL  Rbiativb  to  overt  acts,  p.  1408. 

VIL  Relative  to  tbb  indictment  for  trea- 
son;— 

(a)  Form  of  the  indictment,  p.  liOS, 

(b)  Pleading^  trud,  and  verdict,  p. 

140a 

(c)  Evidence,  p.  1409. 

(d)  Judgment,  p.  1409. 

VIII.  How  PARDONED,  p.  1409. 


I.  Wbat  cx>nbtitute8  tbe  crime  of  treason. 

1.  Killing  the  king's  messenger  is  treason. 
The  case  of  Minee,  Flow.  333. 

S.  To  go  in  a  warlike  maimer  with  a  mul- 
titude to  assault  a  privy  counsellor  at  his 
house  is  treason.  Beneted^s  case,  Cro.  Car. 
583. 

3.  Assembling  to  expel  strangers,  remove 
eonnsellors,  reform  magistrates,  break  open 
prisons,  deliver  prisoners,  pull  down .  inclo- 
snres,  bawdy-houses,  &&,  is  treason.  Rex 
V.  Me$teftger  and  CHhere,  J.  Kely.  70.  76. 
ftex  V.  DarreL,  10  Mod.  322. 

4.  And  so  it  is  in  those  that  Join  with 
them,  though  they  know  not  their  intent. 
8.  a  J.  Kely.  77. 

5.  Levying  war  is  high  treason,  though  it 


be  not  levied  afainst   the  king*s  person. 
Prien^e  case.  Holt,  682. 

6.  A  subject  conspiring  abroad  for  the  in- 
vasion of  this  kingdom,  though  it  is  not  put 
in  execution,  is  guilty  of  treason  by  compass- 
ing the  king's  death,  and  shall  be  tried  ac- 
cording to  35  H.  8.  c.  2.  Story's  caM,  3  T}j. 
298.  pL  29. 

7.  If  on  a  proclamation  of  enmity  for  re- 
ceiving and  protecting  rebels,  a  subject  pro- 
cures mone^  to  be  sent  fVom  a  foreign  prmoe 
to  the  receivers  or  rebels,  though 

it  is  intercepted,  it  is  treason ;  so*  [  *140T  ] 
if  he  conveys  or  distributes  such 
money  amon^  them.    3.  Dy.  298.  n.  (a.) 

8.  Conspiring  to  levy  war,  if  nothing  wn» 
done  upon  it,  was  not  treason  at  common  law, 
but  is  made  so  by  statute  1  Car.  2.  .^iioii.  J. 
Kely.  19.    DaU.  14. 

9.  The  breaking  of  a  prison  wherein  tni- 
tora  are  in  durance,  and  causing  them  to  es- 
cape, is  treason,  although  the  parties  did  not 
know  there  were  any  traitora  there.  Ben- 
etead*9  case,  Cio.  Car.  583. 

10.  Listing,  dec,  with  an  intent  to  depoee 
the  king,  is  high  treason  within  the  clause 
of  compassing  the  death  of  the  king.  J9ar- 
difi^'s  case,  2  Vent.  317. 

11.  Joining  with  rebel  subjects  of  the 
king's  ally,  or  fighting  under  the  command 
of  an  enemy  prince,  is  treason.  VaughanU 
case,  Salk.  635. 

12.  Although  such  fighting  be  directly  (and 
only)  against  such  ally;  for  it  is  adhering  to 
the  king's  enemies.    Id.  ibid. 

13.  One  acting  as  counsollor  only,  may  yet 
be  a  traitor.    Coke*8  case,  J.  Kely.  12.  &. 

14.  So,  if  one  shows  his  liking  or  approba- 
tbn.    J.  Kely.  12. 

15.  So,  acting  as  a  soldier,  though  by  com- 
mand of  his  superior  officer.    J.  Kely.  13. 

16.  So,  though  the  acting  by  au&ority  of 
parliament.    J.  Kely.  14. 

17.  There  may  be  a  levying  war  without 
actual  fighting.     Vaughan^e  case,  Salk.  635. 

18.  Coining  money  was  high  treason  at 
common  law  before  the  statute  of  25  Edw.  3.  c 
2.    Case  of  Jtfincs,  Plow.  316. 

19.  Counterfeiting  the  great  seal,  petit 
seal,  sign  manual,  or  signet,  or  fixing  an  old 
seal  to  a  writing,  is  high  treason.    2  Ro.  50. 

20.  One  of  the  clerks  in  Chancery  glued 
together  two  pieces  of  parchment,  on  the  up- 
permost of  which  he  wrote  a  patent,  to  which 
he  obtained  the  great  seal,  the  label  going 
through  both  the  skins ;  he  then  took  c^the 
written  patent,  and  on  the  blank  skin  he  wrote 
another  patent,  and  published  it  as  a  good 
patent;  whether  this  is  treason  or  amy  a 
great  misprision :  if  this  had  been  a  coontnr- 
foiting  the  great  seal  within  statute  25  Hen. 
8.  c.  12.,  the  party  might  have  been  indicted 
generally  of  high  treason  for  counterfeiting 
the  great  seal.    Leak'e  case,  12  Co.  15. 

21.  Words  in  the  future  tense  concerning 
the  person  of  the  king  will  be  treason ;  at  if  a 
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man  say,  **  if  the  kinn^  will  not  do  such  ao 
act,  he  ihall  not  be  king.**    1  Ro.  185. 

2Si.  To  say,  **  that  tM  kingf  being  ezcom- 
manicated,  may  be  lawfully  depoaed  and  kill- 
ed,**  IB  treaion.    Ibid. 

S3.  It  will  be  treaaon  if  a  man  write  trea- 
aonable  matter,  though  he  send  it  encloaed  in 
a  box  to  the  king.    3  Ro.  89. 

24,  Printing  treaaonabie  positions  is  a  com- 
passing of  the  king*8  death.  TVwn's  case,  J. 
KelyTSsi. 

25.  A  tun  eompo»  meniit  cannot  commit 
ftlony,  bat  he  can  be  attainted  of  treason.  3 
Ra  334.  337. 

36.  Several  a^rree  to  levy  war,  uid  some 
of  them  only  do  it ;  it  is  treason  in  all,  for  all 
are  principals.    Anon,  J.  Kely.  19.    DaJl.  14. 

37.  Whiore  two  conspire  to  commit  treason, 
and  one  only  executes  it,  both  are  traitors, 
and  this  at  common  law  before  the  statnte  35 
Ed.  3.  St  5.  c.  3.    1  Dy.  98.  pi.  56. 

38.  The  intent  is  material  in  treason,  al- 
though  no  act  is  execated.  Rex  v.  White^ 
Sav.  31. 

II.  What  doks  not. 

1.  Uttering  of  false  money  knowingly,  is 
neither  treason  nor  misprision  of  treason. 
Rex  V.  Clarke,  J.  Kely.  33. 

3.  No  words  are  treason  unless  made  so  bv 
some  particular  statute,  as  by  the  35  Edw.  3. 
c  3.    Piru'e  case,  Cro.  Car.  117.  333. 

3.  Since  that  statute  there  can  be  no  con- 
stmctive  treason.    3  Salk.  358. 

4.  Nothing  is  treason  in  the  intention  by 
statute  which  was  not  treason  in  the  execu- 
tion  at  common  law.  Rex  v.  Lymeriek,  J. 
Kely.  76. 

5.  An  alien  enemy  cannot  be  guilty  of 
high  treason.   Rex  v.  Tucker,  1  Ld.  Raym.  1. 

in.    ReSPBCTINO  MISPEiaiON  OV  TKXA80N. 

Knowingly  to  receive  the  maker  of  false 
coin  is  not  treason,  but  misprision 
[  ♦1406  ]  of*  treason.    3  I^.  396.  pi.  31. 
Rex  V.  Kendal,  1  Ld.  Raym.  67. 

IV.  Intention  to  commit  TaxASON. 
An  intention  to  commit  a  treasonable  ac- 
tion  is  finable.    Rex  v.  Cowper,  5  Mod.  307. 

V.  In  what  pniT  tkxabon  consists. 

1.  It  is  petit  treasmi  in  the  wife  to  murder 
her  husband.  Pigol  v.  Pigot,  Cro.  Car.  531, 
533. 

3.  If  a  wifb  procure  the  murder  of  her  bus- 
band  by  a  stranger  in  her  absence,  it  is  not 
petit  treason  in  her,  but  she  is  accessary  to 
murder  only,  for  the  crime  is  but  murder  in 
the  principal.  3  Dy.  354  pL  103.;  333.  pi.  35. 

3.  But  the  wifo  so  oonspirinc  with  a  ser- 
vant, though  her  husband  be  kwed  in  her  ab* 
senoe,  is  guilty  of  petit  treason.  3  Dy.  333. 
pi.  35. 

4.  If  a  son  or  daughter-in-law  kill  their  fa- 
ther or  &ther-in-law,  it  is  petit  treason.  Dall. 
14. 

5.  If  a  servant  kills  his  master  or  mistress, 
it  is  petit  treason.    Pk>w.  86. 


6.  SoitisifaservantklflsklBmasiBroit 
of  his  service  upon  malice  coaoeived  agiiut 
him  whilst  his  servant.    Plow.  260. 
VL  RzLATivs  to  ovxaT  acts. 

1.  Cruizing  is  an  overt  act  of  adhering,  &Ci, 
and  so  is  lisUng  and  marching.  Vaugkn^t 
case,  Salk.  635. 

3.  Gathering  men  and  exdting  them  to 
rise  against  the  kinr,  is  an  overt  act  of  inup 
gining  his  death.   &rclti^'«  case,  Hoh,  678. 

3.  An  intention  to  levy  war  is  an  overt  let 
to  kill  the  kbg.    i2es  v.  Irf^yer,  8  Mod.  93. 

4.  Being  present  at  and  agreeiojf  toan* 
solution  upon  debate  to  kill  the  kuig,  ii  in 
overt  act  of  high  treason.  RookueJte  cead, 
Holt,  686. 

5.  Words  of  persuasion  or  of  ooosultatwD 
only,  an  overt  act  of  treason  in  oomptisiiii^ 
the  king*s  death.  CAamocl^s  case,  Sdk.  631. 

VII.  RlLATin  TO  THE  INDlCTMmT  POl  TUk- 

son; — 
(a)  Form  of  the  indUimeni, 
1.  In  an  indictment  for  compassinff  the 
king*s  death,  the  treason  being  first  kid,  the 
overt  act  need  not  be  laid  prodiiorie,   Cm^ 
bwmU  case,  Salk.  633. 

3.  But  it  must  where  the  treason  oooBiti 
in  such  act.    Id.  ibid. 

3.  An  indictment  ibr  leinring  war  or  adher- 
ing to  the  kind's  enemies  m  general,  witfaoot 
showing  particular  instances,  is  not  good. 
Vaughan^g  case,  Salk.  634 

4.  An  indictment  for  treason  ibr  pretch- 
ing  these  words,  <»  we  have  had  two  wicked 
kings;**  innuendo,  Charles  the  First,  Aod 
Charles  the  Second ;  **  but  if  we,*'  inwieodo, 
the  people,  **  stand  to  our  principles,  we  ahaU 
beat  our  enemies  ;**  innuendo,  the  kin;  and 
his  loyal  subiecU,  is  bad ;  for  as  the  words, 
discharged  of  the  innuendoes,  do  not  import  a 
treasonable  intention,  they  cannot  be  render- 
ed treasonable  by  innuendoes.    2  Show.  411. 

5.  An  indictment  for  high  treasoo  moat 
conclude  contra  ligeantia  anm  dMum.  B^ 
V.  Tucker,  1  Ld.  Raym.  1.  Cirth.  317.  W 
Mod.  51.  a  C.    3  Lev.  396. 

6.  An  indictment  of  a  subject  eonlra  ag^ 
antus  stMB  debUum  is  well,  without  aofarBi^ 
^.    CranM<m*«  case,  Salk.  633.         , 

7.  Otherwise  where  an  alien  is  indicted. 
Id.  ibid. 

8.  And  judgment  may  be  reversed  fttaant 
of  these  words.     Tucker^ t  case,  Salk.  630. 

9.  Indictments  of  traason,  &c,  caonot  be 
supplied  by  intendment  Salk.  631.  IK  375. 
3  Lev.  396. 

(b)  Pleading,  trial,  and  verdkt' 
1.  A  copy  of  the  indictment  is  not  ffranfed 

after  pleading.     Salk.  634  eiife  153^  ^ 

Rfiokwood^e  case.  Holt,  683. 
3.  A  man  may  be  aUowed  to  withdraw  lu* 

plea  of  not  guHty  in  high  treasoo,  and  to 
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4.  The  oereinoiiy  ftr  the  prisoner  of  hold- 
ing  ap  hii  hand  at  the  har  upon  an  arraign- 
ment of  treason,  is  onlj  for  the  mailing  Imown 

the  penon  of  the  offender  to  the 
[  *1409  ]  court;  for  if  he  answers  that*  he 

is  the  same  person,  it  is  all  one. 
VUeouni  Stafford? t  case,  T.  Ray  m.  408. 

5.  An  indictment  of  high-treason  may  be 
tried  hy  mtt  prtttf.  StapUston^B  case,  T. 
Raym.367. 

6.  On  a  trial  for  high-treason  at  the  Old 
Bailey,  it  is  no  cause  of  challenge  against  a 
jnror  that  he  had  not  a  free-hold  or  40s.  a  year. 
Rex  V.  iMfd  Ruud,  3  Show.  311. 

7.  A  tales de  cireunuUmUbus  may  be  award- 
ed in  case  6f  treason,  by  the  statute  of  4  le  5 
PhiL  fr  Mar.  cap.  7n  where  the  king  is  a  par- 
ty.   iS!Capietofi*s case, T.  Raym.367. 

8.  Treason  done  beyond  sea  may  be  tried 
in  Middlesex.    3Salk.358. 

9.  A  special  verdict  finds  against  a  prisoner 
that  he  was  nresent  among  traitors,  hallooing, 
&a;  yet  if  he  is  not  found  to  be  consenting, 
he  is  not  guilty.    2  Ld.  Raym.  1585. 

(c)  Emdenee. 

1.  In  treason,  evidence  may  be  given  of  a 
treasonable  conspiracy,  at  any  time  before 
or  after,  so  it  be  not  after  the  finding  of  the 
mdietment.    Charnoek's  case.  Holt,  301, 303. 

9.  Two  witnesses  are  not  necessary  to 
every  overt  act;  one  witness  to  one  overt  act, 
and  another  witness  to  another  overt  act,  of 
the  same  species  of  treason,  are  sufficient 
Lowiek'B  case,  Holt,  68a 

3.  One  witnessing  of  his  own  knowledge, 
and  another  by  hearsay  firom^him,  though  at 
the  third  or  fourth  hand,  are  two  sufficient 
witnesses  in  high-treason.    1  Dy.  99.  pi.  68. 

4.  When  a  prisoner  is  charged  with  the  oC 
fonoe  of  killing  the  king,  and  the  evidence  is 
that  he  at  several  times  laboured  it,  and  by 
several  wars,  and  to  each  particular  time  and 
ikct  there  is  but  one  witness,  and  yet  every 
of  the  said  fitets  conduces  directly  to  the  ef- 
foeting  and  perpetration  of  the  fiict  and  trea- 
son cZuirged  upon  the  prisoner,  such  evidence 
is  sufficient  within  the  statute;  but  otherwise 
it  had  been,  if  the  facts  had  been  tending  to 
another  several  treason.  VucoutU  Stafford' $ 
case,  T.  Raym.  407. 

5.  A  confossion  of  treason,  if  not  made  in 
open  court,  must  be  proved  by  two  witnesses. 
1  Saond.  363.  n.  [f  ]. 

6.  A  promise  of  pardon  is  no  objection  to 
an  evidence  in  the  case  of  treason.  Rex  v. 
/XnrelZ,  10  Mod^  331,  333. 

7.  The  prisoner  cannot  demand  it  as  a 
right  that  the  witnesses  be  examined  apart, 
ike. ;  but  the  court  can  grant  it  as  a  fiivour. 
V^agfiafCo  case.  Holt,  689. 

(d)  Judgment. 

1.  The  judgment  is  to  be  given  by  the 
chief  justice.    J.  Kely.  11. 

3.  If  a  known  subject  of  this  realm  in- 
dieted  for  treason  plead  that  he  is  a  liege 
sabjeet  of  another  king,  and  refuse  to  answer 
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to  an  indictment,  he  shall  have  judgment  as 
if  convicted.    3  J>y.  300.  pi.  38. 

3.  Treason  may  be  found  several  years  be- 
fore the  time  alleged  in  the  indictment.  J. 
Kely.  16. 

4.  An  attainder  in  high-treason  was  re- 
versed, because  judgment  was  given  without 
asking  the  ofibnder  what  he  had  to  say  why 
he  should  not,  dtc    3  Salk.  358. 

5.  An  attainder  of  treason  was  reversed, 
because  there  was  no  arraignment  or  de- 
manding judgment,  and  because  there  was  a 
process  of  ventre  faeiat  instead  of  a  eoptof, 
and  also  that  it  did  not  appear  that  the  party 
was  asked  what  he  had  to  say  why  sentence, 
dtc    Arum.  3  Mod.  336. 

,  6.  The  record  of  an  indictment  for  high- 
treason  without  an  dUocuiue  before  judgment, 
is  erroneous.  Rex  v.  Otary,  1  Snow.  133. 
3  Salk.  630.  &  C. 

7.  A  judgment  on  an  indictment  for  high- 
treason,  in  which  the  words  ipeo  vtoenie  eoni- 
burcHiur  are  left  out  in  the  entry  of  the  judg- 
ment, is  erroneous.  Rex  v.  Waleot,  4  Mod. 
395.401.  Holt,  680.  Garth.  349.  13  Mod. 
95.    Salk.  633.  S.  C. 

VIIL  How  PAEOONBD. 

No  treason  can  be  pardoned  but  by  express 
words  mentioning  it.  Sir  W,  RawliiglCe 
case,  Cro.  Jac  495. 

TREES. 

1.  Oak,  ash,  and  elm  trees  are  universally 
timber ;  other  trees,  such  as  beech,  may  be 
so  by  custom.    3  Saund.  359. 

3.  Dotards  without  any  timber 
in  them,*  if  blown  down  by  acci-  [  *14I0  ] 
dent,  belong  to  the  lessee;  but  if 
timber  trees  be  blown  down,  the  lessor  shall 
have  them.     Herlakenden'g  case,  4  Co.  63  a. 

3.  Trees  growing  cannot  be  denominated 
goods  and  chattels.  Rex  v.  Harrie^  11  Mod. 
113. 131. 

4.  A  copyholder  for  life  cannot  cut  timber 
trees.    Anon.  11  Mod.  68. 

5.  A  custom  for  a  copyholder  to  cut  trees 
is  void.    11  Mod.  68. 

6.  When  a  tree  is  severed,  the  property  be- 
longs to  him  in  remainder  in  foe.  Paget  ▼. 
Carp,  5  Co.  76  b. 

7.  Lessee  for  lifo  or  years  has  but  a  special 
interest  or  property  in  the  trees  being  timber, 
as  things  annexed  to  the  land ;  and  if  the 
lessee,  or  any  one  else,  sever  them  from  the 
land,  the  property  and  interest  of  the  leasee 
is  thereby  determined,  and  the  lessor  may 
take  them.    Heriakenden^e  case,  4  Co.  63  a. 

8.  If  they  are  severed  pending  a  lease,  the 
owner  of  the  inlieritance  may  immediately 
bring  trover  for  them.    3  Saund.  47  6.  n. 

unless  there  is  an  exception  of  the  trees  in 
the  lease.    1  Saund.  333  b» 

10.  Lessor  may  bring  an  actioD  of  waste 
against  lessee  for  foiling  or  damaging,  or 


^ 


1410 


TRESPASS. 


traspofls,  if  the  trees  be  excepted  in  the  leud. 
Id.  ibid. 

11.  Both  lessor  and  lessee  may  have  an  ac- 
tion for  injuries  committed  by  a  stranger. 
Id.  ibid. 

12.  If  a  lessor  leases  the  land,  excepting 
the  trees,  and  afterwards  grants  the  trees  to 
the  lessee,  the  lessee  has  in  judgment  of  law 
an  absolute  and  divided  property  in  them. 
HerlahendetCt  case,  4  Co.  62  a. 

13.  If  there  be  an  exception  of  the  trees, 
the  lessor  has  a  power,  incidental  to  it,  to 
enter  to  fell  and  take  away  the  trees.  1  Saund. 
333  a. 

14.  limber  cut  between  a  fine  and  the 
entry  to  avoid  it  cannot  be  recovered  as 
mesne  profits  at  law.  1  Saund.  319  a.  359. 
n.  [m]. 

15.  If  there  be  a  lease  fi>r  life,  and  afUr- 
wards  the  lessor  gives  the  trees  to  another, 
and  then  the  lessee  dies,  such  donee  cannot 
take  them.     4  Co.  63  a. 

16.  If  the  declaration  allege  a  cutting,  and 
the  evidence  be  of  a  stubbing,  it  is  a  iatal  va- 
riance.   3  Saund.  23a 

TRESPASS. 

I.  Nature  of  tbi  action  or  trespass,  p. 

1411. 
II.  When  an  action  of  trespass  is  main- 
tainable;— 

(a)  In  reapect  of  the  party  bringing  the 

action  ;— 

1.  By  whom  it  lies,  p.  1411. 

3.  By  whom  it  does  not  lie,  p.  1413. 

(b)  With  respect  to  the  peraon  to  be  tuedf — 

1.  Agamst  whom  it  lies,  p.  1413. 
3.  Against  whom  it  does  not  lie, 
p.l413. 

(c)  In  respect  €f  the  nAjeet  matter  ; — 

1.  What  is  sufficient  to  sustain  an 

Bction  of  trespass,  p.  1413. 
3.  What  not,  p.  1414 

III.  When  several  actions  are  sustain- 

able, p.  1415. 

IV.  When  force  mat  be  used  to  remove  a 

TRESPASSER,  p.  1416. 
V.   pROCEEDtNGS  IN  THR  ACTION  ; — 

(a)  Parties,  p.  1416. 

(b)  In  what  court  it  lies,  p.  1416. 

(c)  Fentt«,  p.  1416. 

(d)  Declaration; — 

1.  Of  the  writ  part  and  count  part, 

p.  1416. 
3.  The  charge  must  be  positive,  p. 

3.  ReUtive  to  the  statement  of  the 

force,  p.  1416. 

4.  Relative  to  the  statement  of  the 

place,  p.  1417. 

5.  Rehitive  to  the  statement  of  the 

time,  p.  1417. 

6.  When  title  should  be  shown,  p. 

1418. 

7.  Statement  of  the  cause  of  action, 

p.  1418. 


8.  Statement  of  the  damige,  p. 

1419. 

9.  Conclusion,  p.  1430. 

(e)  Ple«,^— 

1.  General  issue,  p.  1430. 

3.  Tender,  p.  1430. 
3.  License,  p.  1430.  [niU] 

4.  Award,  p.  1430. 
5«  Criminal  conviction,  p.  1490.      r 

6.  Release,  p.  1420. 

7.  Pardon,  p.  1430. 

8.  Former  recovery,  p.  1421. 

9.  Special  jusUfications ; — 

(a)  Generally  respecting  them,  p. 
1431. 

(b)  In  respect  of  trespasses  to  the 

person  ;— 

i.  What  are  good,  p.  1433. 

ii.  What  are  not  good,  p.  14fi 
(e)  In  respect  of  trespuees  to  per* 

sonal  property;— 

i.  What  are  good,  p.  1435. 

ii.  What  are  not  good,  p.  1436. 
(d)  In  respect  of  trespassei  to  leil 

property ; — 

i.  What  are  good,  p.  1437. 

ii.  What  are  not  good,  p.  1437. 

(f )  Replication^  p.  1438. 

(g)  Aeto  assignment,  p.  1431. 

(h)  Pleas  to  the  new  astignmaUt^i^^' 

(i)  Rejoinder,  p.  1432. 

( j)  Evidence,  p.  1432. 

(k)  Verdict,  damages,  and  JMdgmeiU,  p. 

1432. 
(1)  Writofinquir!f,pAm, 
(m)  CosU,  p.  1434. 
(n)  Error,  p.  1434. 
VI.  Relative  to  indiotmsntb  idr  ititf  a*> 

p.  1434. 

I.  Nature  of  the  action  of  nisnas. 

1.  A  possessory  rigfht  only,  witbosl  pro- 
perty, is  sufficient  to  maintain  an  actios  of 
trespass.  Tempieman  v.  Crosi,  10  Mod.  35. 
37. 

2.  But  without  possession  trespass  if  not 
maintainable.  SScinner  v.  Newton,  10  Mod. 
141. 

3.  An  efeetione  Jirmm  is  quasi  an  action 
of  trespass.  Saunders  v.  Pbuamer,  On. 
Bridg.  334. 

4.  Trespass  is  an  action  of  less  certainty 
than  replevin.    Read  v.  Hawke,  Hob.  16. 

5.  In  trespass  quod  eiausum  /regit,  duin  i^ 
is  clear  that  if  he  in  whose  time  ue  oiSnO 
was  committed  die,  no  action  will  lie.  Sma- 
ders  V.  Plummer,  Orl.  Bridg.  334 

6.  But  where  the  personal  esUte  has  been 
rendered  less  beneficial,  trespass  sarvires  to 
an  executor  in  cases  within  the  4  E^'*^ 
c  7.  Latch,  lea  1  Saund.  217.  Bms/^' 
case,  5  Co.  37.  n. 

II.  When  an  action  of  trebpabb  b  e*"*' 

TAINABLE  ; —  . 

(a)  In  respect   of  the  party  bringv^  *** 

action  f — 
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1.  By  whom  it  lies. 

1.  An  action  of  treapaBS  will  lie  against  a 
wrong'doer  by  one  who  has  .posaemion, 
though  he  has  no  title  or  property.  Walter 
¥.  £111116012,  4  Mod.  392.  1  Leon.  315.  1 
Saund.  347  e.  n.  [d,] 

2.  One  who  has  a  crop  and  the  first  ves- 
ture of  a  meadow  can  have  trespass ;  so 
also  one  who  has  herbagium  petrci.  Mo.  302. 
Contra^  3  Leon.  213. 

3.  A  copyholder  for  a  term  of  underwood 
without  the  soil  can  bring  trespass  quare 
dauaumfrtgiL    Mo.  365. 

4.  If  a  man  has  a  seat  in  a  church,  he  can 
maintain  trespass  for  breaking  it ;  but  where 
he  claims  only  liberty  to  sit  there,  he  can 
hare  an  action  on  the  case  only.  2  Ro. 
140. 

5.  Trespass  will  lie  for  master  of  a  ship 
for  goods  taken  away  shipped  on  board,  and 
he  must  declare  on  his  possession.  MAea  v. 
Cotsy,  12  Mod.  383. 

6.  Trespass  may  be  brought  by  one  to 
whom  property  has  been  given,  though  he 
have  never  taken  actual  possession,  for  the 
property  draws  to  it  the  possession.  LaU 
214. 

7.  If  a  vendor  sell  goods  by  sample,  to  be 

delivered  to  the  vendee  within  a 
[  *1412  ]  month,*  and  take  earnest,  and 

within  a  month  send  them  by 
his  servant  to  the  premises,  and  when  part 
are  unloaded  the  rest  are  distrained  for  toll, 
the  delivery  is  complete,  so  as  to  entitle 
the  vendee  to  bring  trespass  for  the  seizure. 
Blakeyr,  DinudaU^  6  Mod.  162.  n. 

8.  It  lies  by  a  sheriff  to  recover  goods 
soiled  by  him  in  execution.  WUliama  v. 
Ofoyii,  3  Saund.  46  c.  47.  TSfrrd  v.  B«uh^ 
Cro.  Eliz.  639.  1I^U6f  oAam  v.  S'nov,  1  Mod. 
30. 

9.  It  lies  by  a  commoner  for  damage  done 
in  the  common.    Jenk.  Cent  144. 

10.  If  A  defraud  B  of  goods,  and  sell  them 
to  C,  and  B,  ^fler  notice  that  C  claims  pro- 
perty therein,  replevy  them,  C  may  bring 
treepaas  for  the  taking.  Ltonard  v.  Stocy, 
6  Mod.  69. 

11.  It  lies  for  a  carrier  to  recover  things 
entrusted  to  him.    2  Saund.  47  h, 

12.  It  lies  for  a  borrower  to  recover  from 
a  stranger  the  thing  borrowed.  2  Saund. 
47  c. 

13.  If  a  stranger  holds  a  tenant  by  tU^ 
out  of  the  lands  extended,  trespass  lies  for 
the  tenant  by  tUgU  against  the  stranger. 
UnderkiU  v.  Detereux,  2  Saund.  72. 

14.  So,  one  that  has  free  warren  may  have 
tieepaas  against  any  but  the  owner  of  the 
•oil  for  hunting  there.  SmUk  v.  Kemp^  Salk. 
637. 

15.  In  trespass  for  fishing  in  -his  free 
fiihery,  the  jury  find  specially  that  the  place 
where,  &c,  is  parcel  of  the  manor  of  D,  and 
that  the  plaintiff  is  seised  of  this  manor  in 
fee,  and  conclude  that  they  find  for  the 


plaintiff,  if  he  coald  have  an  action  of  tres- 
pass for  fishing  in  his  fishery,  within  his  own 
land ;  and  adjudged  that  the  plaintiff  may 
have  such  a  fishery ;  for  though  divers  may 
have  liberty  to  fish  there  beside  himself,  this 
is  libera  piecaria  in  his  manor.  Gippe  v. 
WooUeot,  Skin.  677. 

16.  Lessee  at  will  may  bring  an  actfon  of 
trespass  in  his  own  name.  Geery  v.  Bear- 
eroUy  Carter,  66. 

17.  Lessee  at  will  dies,  and  his  heir  enters, 
the  lessor  shall  have  an  action  of  trespass 
against  him  before  entry.  S.  C.  Carter,  66, 
67. 

18.  It  lies  for  a  feme  inheritrix  after  her 
hosband^s  death  against  a  lessee  for  years, 
for  cutting  down  trees  (excepted  in  the 
lease)  in  the  husband *s  life,  who  was  not 
entitled  to  be  tenant  by  the  curtesy.  Park 
V.  Fifield^  Comb.  453. 

19.  Otherwise,  if  the  husband  had  been 
entitled  to  be  tenant  by  curtesy.    Id.  ibid. 

20.  If  the  trees  are  become  dotards,  yet 
that  does  not  divest  the  property  of  the 
lessor.    Id.  ibid. 

21.  A  disseisee  after  regress  can  have 
trespass  for  all  the  mesne  profits  against  the 
lessee  or  feoffee  of  the  disseisor.  Soleome  v. 
Rawlintn  Mo.  461. 

2.  By  whom  it  does  not  lie. 

1.  Trespass  quare  elatuum  fregiJt  is  not 
maintainable  by  him  that  Jias  but  the  ear 
grass  afler  the  first  mowing.  Hitchcock  v. 
Harvy^  3  Leon.  213. 

2.  Trespass  is  not  maintainable  by  an  in- 
truder upon  the  lands  of  the  crown.  Plow. 
54  b. 

3.  A  man  bargains  and  sells  lands ;  bar- 
gainee cannot  maintain  an  action  of  trespass 
before  entry,  though  he  may  surrender,  as- 
sign, or  release.  Oearv  v.  Bearcroft^  Carter, 
66. 

4.  It  does  not  lie  for  the  lessor  after  the 
breach  of  a  condition  by  nonpayment  of 
rent,  and  before  entry  for  the  same.  Brotofi- 
ti^  V.  Beeion^  Plow.  13a  142. 

5.  Where  a  lease  is  made  for  years,  to 
commence  at  a  day  to  come,  the  lessee  shall 
not  have  trespass  before  entry.  S.  C.  Plow. 
142. 

6.  The  heir  shall  not  have  trespass  before 
entry  into  the  land  descended  to  him.  Id. 
ibid. 

7.  The  father  cannot  have  an  action  of 
trespass  for  beating  his  son,  if  it  be  not  laid 
per  quod  tervititan  amieit.  HtaU  v.  Wootton^ 
T.  Raym.  259. 

8.  A  father  shall  not  have  an  action  for 
the  loss  of  the  marriage  of  his  son  and  heir, 
except  when  a  stranger  takes  him  by  force 
and  marries  him;  but  if  the  son  marries 
himself,  or  a  strahger  procures  him  to  nmriy 
one,  the  father  has  no  remedy.  Id.  ibid, 
(b)  With  retpeei  to  the  perton  to  he  oued; — 

1.  Against  wnom  it  lies. 
1.  If  A  reqoeets  B  to  take  goods,  dtc.. 
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thoof h  B  doei  it,  yet  A  ia  a  tntpuMr. 
Bfition  y.  CoU^  Comb.  434. 

2.*  PenoDs  oonoerned  only  u 
r  *1413  1  apprauen  in  nuakinff  a  wronirfal 
^  replevin,  are  tretpa^n.    iXm^ 

mrd  y.  Staeey,  6  Mod.  69. 

3.  It  will  lie  againat  a  lonatick  for  hurting 
a  man.     Weaver  v.  Ward^  Hob.  134. 

4.  It  liea  afainit  a  eerrantf  or  one  intmtt- 
ed  to  sell  goods  in  a  shop,  if  he  embezxle  any 
tohisownose.    1  Leon.  87,8a    Ma  848. 

5.  So,  if  a  tenant  at  will  cat  trees.  Mo» 
348. 

6.  After  a  role  of  court  to  vacate  judg- 
ment, trespass  lies  against  him  that  toolL  tEe 
goods  in  execution.  Tumor  ▼•  FUgate^  T. 
Raym.  73. 

7.  If  one,  who  pays  a  tnodut  deeimandi 
through  mistake  set  forth  his  tithes,  yet  he 
may  nave  trespsss  against  the  parson  lor 
takuw  them.    Ccwper  y.  Andrewi^  Hob.  43. 

8.  It  lies,  if  ffoods  are  wrongfully  taken  in 
execution  by  the  sheriff  against  the  person 
who  sued  out  the  writ ;  it  matters  not  whe- 
ther  that  person  has  indemnified  the  sheriff. 
9  Saund.  47  m. 

9.  It  lies  for  a  copyholder  against  his  lord. 
Sot  cutting  hb  trees.  I  Leon.  272.  Sed 
vide  AMhmead  y.  Ranger,  Salk.  638.  Com. 
71.  &  C. 

10.  It  lies  against  an  inferior  tradesman 
for  hunting.  Bewnet  y.  Thlboye,  Carth.  382. 
1  Salk.  312.  S.  C. 

11.  Trespass  lies  against  a  sheriff,  or  those 
who  act  in  his  aid,  for  making  a  reftevin 
after  notice  of  a  claim  of  property.  Leonard 
T.  Slae^,  6  Mod.  140. 

12.  Where  a  justice  of  peace  commits  one 
as  a  reputed  father  of  a  baatard,  which  after 
appeara  to  be  no  baatard,  an  action  of  treapaaa 
and  impriaonment  liea  against  the  justice. 
Dr.  Oriinvd't  caae.  Comb.  482. 

13.  An  officer  of  cuatoma  b  liable  in  trea- 
paaa for  a  wrong  aeizure,  notwithatanding 
probable  cauae.  LegliMe  y.  Chan^nte^U 
Stra.820. 

14.  If  bailifi  break  open  doora  to  execute 
prooeaa,  the  party  injured  may  have  an  action 
of  treapaaa  against  them ;  but  the  court  will 
not  grant  an  attachment  againat  them,  un- 
leaa  it  appear  to  have  been  an  abuae  of  the 
prooeaa  of  the  law.    Anon,  6  Mod.  105. 

15.  A  aervant  ia  enable  without  the  maa- 
ter,  fiir  treapaaa  done  by  command  of  the 
maater.  Sandt  v.  ChUd  and  otkero^  3  Lev. 
352. 

2.  Againat  whom  it  doea  not  lie. 

1.  Treapaaa  will  not  lie  againat  a  leaaee 
who  holda  over  hia  term  without  an  actual  en* 
try.    TnMian  v.  Andrew,  5  Mod.  384 

2.  No  action  of  treapaaa  will  lie  for  a  lea- 
aee for  yeara  againat  the  leaaor,  although  he 
diattain  without  cauae.  Anmu  11  Afod. 
909.  n.    See  alao  DaU.  3. 

3.  'nreapaaa  doea  not  lie  againat  one  who 
finda  goods,  or  one  to  whom  gooda  are  bailed 


or  lent,  though  he  refhae  to  deliver  tbem.  1 
Ra  130.  2  Saund.  47  p. 

4.  If  a  de^ndant  m  cuatody  upon  rnene 
prooesa  tender  a  bail  bond  with  idfident 
sureties  to  the  bailiff,  and  he  rafuie  it,  jet 
an  action  of  trespass  will  not  Ke  against  him ; 
but  the  party  injured  may  seek  his  renw^ 
by  action  on  the  case  against  the  tberiff. 
Smith  V.  AbU,  2  Mod.  32. 

5.  It  will  not  lie  against  the  shsriff  ftr 
executing  prooeaa,  though  it  were  erroneooi. 
Cox  V.  Baraify,  Hob.  4a 

6.  Trespass  and  fklse  ioprisonment  will 
not  lie  againat  the  gaoler  of  a  liberty,  for  de- 
livering a  priaoner  committed  to  his  eo^jt 
under  a  warrant  from  the  bailiff,  althoofh 
the  arrest  waa  made  out  of  the  btiiilTi  jo- 
riadiction.  OHet  v.  Bestcy,  2  Show.  149. 
205. 

7.  It  will  not  lie  againat  a  poand*keeper 
for  merely  receiving  cattle,  though  the  uk- 
ing  waa  tortiona,  ifm  ao  doing,  he  keep  with- 
in the  atrict  line  of  hia  duty.  2  Show.  149. 
notta. 

8.  An  officer  ahall  not  be  mads  a  tie^v 
aer  by  rehtion.    Comb.  124. 

(c)  bi  Ttopect  of  tho  tubjed  m^Urj— 
1.  What  ia  aufficient  to  auatam  an  letian  of 

treapaaa. 

1.  Taking  cattle  fVom  one  who  hu  them 
in  his  custody,  is  taking  from  his  penoo. 
Green  v.  Ooddard^fiSMlk.  641. 

2.  Lifting  up  a  hatchet  is  an  ssnoit  1 
Ro.328. 

3.  Trespass  lies  for  an  acddental  hart 
Underwood  v.  Hewoon,  1  SCra.  596. 

4.  Aa,  where  one  trained  aoldter  hute 
another  in  akirmiahing.  Weaver  v.  ^t^^ 
Hob.  134. 

5.  Where  the  defendant^a  dqg 
chaaed  ^eep*  out  of  one  man's  [  *U14  ] 
land  over  the  land  of  another,  it 

waa  held  to  be  a  treapaaa,  though  he  reesDed 
hia  dog  aa  aoon  aa  he  could.    Lat  119* 

6.  If  a  leaae  be  made  with  exoeptian  oT 
the  treea,  and  a  power  reaerved  to  the  tow* 
to  enter  and  cut  them  down,  he  may  i«V° 
thia  power  to  another  peraon ;  but  if  it  be  not 
properly  puraued  the  leaaee  may  maintain 
treapaaa  both  againat  the  leaaor  and  his  ai- 
aignee.    ITarren  v.  iirlAws  2  Mod.  317. 

7.  An  action  of  treapaaa  liea  for  the  fflu- 
ing  of  an  exoeaaive  dialreaa,  in  caae  the  dir 
trainer  had  not  any  right  to  distrain.  ieOf 
y.  Munde^,  Say.  184. 

8.  It  liea  for  the  mesne  profita  _ 
writ  of  error  in  Cam.  Scae.  Jinoford  v. 
Comb.  455, 456. 

9.  An  action  of  treapaaa  liea  upon  the  fta- 
tute  of  2  £.  6.  againat  any  man  that  ttke* 
the  tithea  after  being  severed.  Blarch,  SI. 
pi.  49.    2  Ro.  82. 

10.  TreapaM  liea  for  fiafaing  voV3ki^f^ 
earia,  and  taking  hia  fiah.  Smih  v*  Aifl^ 
Salk.  637.  Carth.  885, 28&  Comb.  11.413. 
464.    Skin.  349. 
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11.  It  liei  fyt  himtiiifl^  ooniei.  Sutton  t. 
MbMfy,  5  Mod.  375. 

12.  Cwudng  the  plaintiff's  iuhdij  to  be 
oterflowed,  by  patting  down  the  defendant's 
own  wear,  is  a  trespass,  and  may  be  joined 
with  another  trespass.  Ccuriney  y.  CoUet,  1 
Ld.  Raym.  274. 

13.  It  lies  for  erecting  a  stall  in  a  market 
without  agreeing  fer  the  stallage.  7%e 
Mayor  of  Norihampton  t.  Ward^  3  Stra.  1338. 

14.  So,  for  setting  the  end  of  m  bridge  on 
the  plaintiff's  soil,  though  a  highway.  Lade 
▼.  Supkerd^  2  Stra.  1004. 

15.  Trespass  lies  for  killing  a  mastiff. 
Wrijfht  y.  Batticot,  1  Saund.  84, 85. 

l£  Disturbing  one  in  the  use  of  his  fran- 
chise is  a  trespass.  Rex  y.  Soley^  Salk.  594. 

17.  Trespass  lies  for  taking  a  servant  from 
his  master.    Rex  y.  DamUy,  6  Mod.  182. 

18.  A  master  may  bring  trespass  for  se- 
dneinff  his  servant  to  leave  his  service,  al- 
though such  servant  is  only  retained  as 
a  joumeyman.  Hart  v.  Aldridge^  6  Mod. 
101.  n. 

19.  It  Use  for  the  master  fbr  beating  hb 
servant,  by  which  he  lost  his  service.  Ronere 
v.  Sawfdm^  Holt.  460. 

20.  It  lies  for  entering  a  man's  house,  and 
assaulting  himself^  children  and  servants, 
and  frightening  of  them,  without  alleging 
any  special  damage,  and  the  frightening  the 
family,  ^e.  is  gwxl  by  way  of  aggravation. 
Neteman  v.  SmilK  Holt,  699,  700. 

21.  If  an  account  be  stated  between  A  and 
B,  by  which  it  appears  that  A  is  indebted  to 
B  in  such  •  sum,  and  A  signs  the  account, 
and  afterwards  by  false  and  sinister  insinua- 
tiooa  gets  it  into  his  hands  and  tears  it,  he 
is  a  trespasser.    Rex  v.  Crifp,  6  Mod.  175. 

22.  When  an  entry,  authority,  or  license, 
is  given  to  any  one,  either  by  the  common 
or  statute  law,  and  he  does  not  pursue  it,  or 
abneea  it,  be  shall  be  a  trespasser  ab  tntlto, 
but  not  where  the  entry,  authority,  or  license 
is  given  by  the  party.  Six  Carpuiterti*  case, 
8Go.l46a.    4  Mod.  391. 

23.  The  bailiff  of  an  inferior  court,  who 
abases  the  process  of  the  court,  is  a  tree- 
pisscr  ab  tmlto.  Brig9  v.  CoUinfon^  6  Mod. 
71. 

24.  Formerly,  if  a  landlord  distrained  bar- 
reb  of  beer  for  rent,  and  drew  the  beer  out 
of  the  barrels,  he  was  considered  as  a  tres- 
paner  a6'tni/to;  but  now,  by  11  6. 2.  c.  19. 
a.  20.,  distresses  for  rent  shall  not  be  deemed 
nnlawfhl  for  any  irregularity  afterwards,  nor 
tlie  party  deemed  a  trespasser  ab  inUio;  but 
the  perties  grieved  thereby  may  recover 
eattafaction  &  the  special  damage,  and  no 
mora*  in  an  action  of  trespass,  or  on  the 
€«Mb  Dod  V.  Btonger^  6  Mod.  216.  lb.  note. 

26.  If  a  man  cut  and  carry  away  corn  at 
the  same  time,  it  is  trespass  and  not  felony. 
JBmmenon  v.  Aimtfon,  1  Mod.  89,  90. 

26.  When  a  party  has  been  convicted  of 
boigbry  or  stealing,  trespass  may  be  sup- 


ported against  him  for  the  same  act.    Semb. 
Markham^.  Cobb,  W.  Jo.  U7,    Lat.  144. 

27.  Trespass  quare  m  et  armie  dauoum 
firegii  lies  to  the  plaintiff^s  damage  of  20s. ; 
the  minuteness  of  the  damage  is  not  material. 
Lambert  v.  Thuroton^  3  Mod.  275. 
2.  What  not. 

1.  It  is  no  trespass  unless  it  be  invduntary 
and  such  as  could  be  prevented,  and  to  the 
damage  of  another,  LaL  13. 

2.  An  action  does  not  lie  for  a 

dog's  breaking*  a  close  where  the  [  *1416  ] 
master  is  not  present    Jkfoson  v. 
Keelingn  1  Ld.  Raym.  60a   Poph.  161.    W. 
Jo.  131.  Sed  vUU  Lat  119. 

3.  Trespass  will  not  lie  against  the  master 
of  a  dog  which  has  killed  sheep,  unless  he 
knew  it  to  be  mischievous.  1  D^.  25.  pi.  162. 

4.  It  never  lies  where  the  takmg  is  lawful, 
or  at  least  excusable.    2  Saund.  47  p, 

5.  If  a  ship  is  seized  for  a  forfeiture  under 
the  navigation  act,  it  is  no  trespass,  though 
not  brought  to  judicial  oondemnation.  Ro- 
berta V.  Wetherall,  Salk.  223.  note. 

6.  Trespass  dooa  not  lie  against  the  lord 
who  distrains  for  rent  not  due.  Ctoodman  v. 
ilyKn,  Yelv.  148.    DaU.S. 

7.  It  lies  not  for  taking  beasts  in  one 
county  aiid  impounding  them  in  another,  but 
an  action  on  the  statute.  Woodcraft  y. 
Thonmton,  3  Lev.  48. 

8.  Where  one,  who  has  a  right  to  enter  into 
his  neighbour's  yard,  lawful^  fixes  a  spout 
there,  which  does  damage,  not  by  the  mere 
act  itself,  but  by  the  consequence  of  it,  tres- 
pass does  not  lie,  but  case.  ReynUde  v.  Ciarke, 
2  Ld.  Raym.  1399.  8  Mod.  272.  Fort  212. 
1  Stra.  634.  S.  C. 

9.  But  where  the  original  act  was  a  wrong 
in  jtself,  there  trespass  vi  et  armia  lies.  S.  C. 
8  Mod.  275. 

10.  If  a  horse  be  delivered  to  ride  to  A, 
and  he  is  ridden  to  B,  trespass  does  not  lie« 
but  an  action  on  the  case.    1  Ro.  15^ 

11.  An  act  of  omission  cannot  make  a 
party  a  trespasser  ab  initio.  Six  Carpentere* 
case,  8  Co.  146  a. 

IfL  Trespass  does  not  lie  for  a  nonfeasance. 
Shaneott  v.  Mudford,  1  Ld.  Raym.  188. 

la.  It  does  not  lie  for  him  who  takes  only 
the  profits  out  of  another's  land,  but  an  ac- 
tion on  the  case.    2  And.  7. 

14.  Barking  of  trees  by  the  lessee's  cattle, 
when  the  trees  are  excepted,  is  no  trespass. 
Glenham  v.  Han6y,  1  Ld.  Raym.  739. 

15.  If  a  man  let  land,  excepting  the  trees, 
and  grapts  liberty  to  the  lessee  to  lop  them, 
and  afterwards  tnelenor  cuts  them,  the  les- 
see can  bring  an  action  on  the  case,  but  not 
trespass.    Palm.  211. 

16.  If  a  man  have  my  goods  by  my  de- 
livery, and  I  afterwards  demand  them,  and 
he  refuses  to  deliver  them,  an  action  of  tres- 
pass m  et  armia  does  not  lie,  because  here 
was  no  tortious  taking;  but  in  such  case 
trover  well  lies.    Put  and  Hardy  v.  Sir  Wm. 
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Rawtteme  and  Sir  Tho,  Beekford,  T.  Raym. 
472. 

17.  Laying  hold  of  a  horse  is  no  trespass, 
without  particular  damage.  Slater  v.  Swann, 
Stra.  872.      . 

18.  By  the  common  law,  every  man  may 
come  upon  his  neighbour's  land  for  the  de- 
fence  of  the  realm ;  and  ejery  man  may  make 
bulwarks  and  trenches  upon  another's  land 
for  the  defence  of  the  realm ;  so,  for  securing 
a  city  or  town,  a  house  shall  be  pulled  down 
if  the  next  be  on  fire;  and  so  also  the  su- 
burbs of  a  city  in  time  of  war  may  be  polled 
down  for  the  common  safety.  Case  of  Pre- 
rogative, 13  Co.  12. 

19.  Trespass  for  taking  money  is  bad,  if  it 
appear  either  on  the  evidence  or  the  plead- 
ings on  the  part  of  the  plaintiff  to  have  been 
a  felonious  taking,  unless  the  offender  has 
been  prosecuted  for  the  crime.  LuUerel  v. 
RffffuU,  1  Mod.  283. 

So,  It  will  not  lie  for  taking  a  negro. 
Chamherkdn  v.  Harvey,  5  Mod.  187.  Carth. 
396. 

31.  Trespass  will  not  lie  in  England  for 
breaking  and  entering  the  plaintiff's  house 
in  Canada.    Rex  v.  Hooker,  7  Mod.  193. 

in.  WhKN  SEVKRAL  actions  ARB  SaSTAINABLB. 

1.  When  a  trespass  is  continued  from  day 
to  day,  it  is  in  law  a  several  trespass  on  each 
day.     1  Saund.  24.  n.  (1.) 

2.  Removing  goods  (wrongfully  taken  at 
fint)  from  one  place  to  another,  is  a  several 
trespass  at  each  place.    Id.  ibid. 

3.  Trespass  may  be  joint  or  several  at  the 
plaintiff's  election.    Anon.  12  Mod.  331. 

4  But  a  man  cannot  have  a  double  satis- 
faction for  the  same  trespass.    2  Ro.  224. 

5.  There  can  be  but  one  satisfaction  taken 
though  against  several  trespassers ;  but  the 
plaintiff  has  election  of  the  best  damages 
where  there  are  several  damages  assessed. 
Cooke  V.  Jennor,  Hob.  66. 

6.  Actions  of  trespass  against 
[  *1416  ]  different  defendants^  are  not  to 
be  joined  by  the  court.  Bayly  v. 
Bayly,  1  Stra.  420. 

IV.  Whin  forcb  may  bs  used  td  remove  a 

TRESPASSER. 

1.  Where  in  entering  A's  dose  there  is 
only  force  in  law,  A  cannot  lay  hands  on  the 
trespasser  before  a  request  to  depart;  aUler, 
where  actual  force  is  used.  Oreen  v.  Chd- 
dard,  Salk.  641. 

2.  Trespass  docs  not  lie  for  chasing  plain- 
tiff^s  sheep  out  of  defendant's  land  which 
were  trespassing  there.  Millen  v.  Fawtrey, 
W.  Jo.  131. 

V.  Proceedings  in  the  action  ; — 
(a)  Partiet. 

1.  Trespass  for  taking  the  wife's  goods 
must  be  by  the  husband  only.  Whittingham 
▼.  Broderiek,  7  Mod.  105. 

2.  The  declaration  may  allege  the  trespass 
to  have  been  timul  eum  quodam  homine  ig- 


Yiotot  btit  not  timid  eum  one  J  S.   SaHn  t. 
Broads  1  Leon.  41.    3  Leon.  77. 

3.  On  an  original  in  trespass  agtintt  one, 
the  plaintiff  cannot  declare  againat  him  with 
a  eimul  eum,  though  the  defendant  cannot 
take  advantage  of  it  without  oyer.  BiOin^e 
v.  Crosby,  Comb.  260. 

4.  But  otherwise,  where  the  writ  ii  agiinit 
two.    Id.  ibid. 

5.  A  declaration  in  trespass  against  the 
defendant  oimul  cum  J  S  outlawed  otfitttaa 
querentio,  is  not  good.    3  Leon.  203. 

(b)  In  what  eonriit  lies, 

1.  Trespass  ot  et  armit  cannot  be  tried  in 
an  inferior  court.  Lambert  v.  Thtrtlon,  3 
Salk,  359.  Wingy.  Jaekwn,  1  Mod.  215. 
Sed  vide  Lane  y.ltebinson,  3  Mod.  101 

2.  Trespass  m  et  armie  may  be  brought  io 
B.  R.,  and  the  damages  laid  to  any  amoont, 
though  under  40«.  Lambert  v.  Tkurtt(m, 
Carth.  108. 

(c)  Venue, 

1.  The  venue  in  real  property  if  local.  I 
Saund.  300  e. 

2.  In  trespass  to  the  person  it  if  truisitory, 
except  in  actions  against  officen  within  the 
statute,  as  constables,  &c.  and  their  awit- 
ants,  when  it  must  be  laid  in  the  proper 
county.    Stilet  v.  Core,  Vaugh.  111—117. 

(d)  Dedaration;^ 

1.  Of  the  writ  part  and  count  part 

1.  The  declaration  ought  to  reduce  the  ge- 
nerality of  the  writ  to  particularity,  and 
should  state  the  number,  ftc  in  cerUin. 
Playter  v.  Wame,  5  Co.  34  b. 

2.  The  recital  of  a  writ  may  aid  a  defect 
in  the  count.    3  Stra.  1023. 

3.  If  a  writ  of  trespass  be  for  entering 
into  a  house  and  two  doses,  and  the  decla- 
ration state  a  trespass  in  a  house  and  in  one 
close  and  one  toft,  the  variance  is  fatal ;  for 
a  toft  only  signifies  the  ground  on  which  a 
building  was  before  erected,  and  so  exciodei 
the  idea  of  a  close.  Skidmore  v.  Bofiduff,  3 
Show.  93. 235. 

3.  The  charge  most  be  positive. 

1.  The  declaration  is  not  good  if  by  way 
of  recital  only,  and  not  directly  affirmaUve. 
Cro.  Car.  553. 

2.  This  is  the  rule  in  K.  B. ;  but  othtrwue 
in  C.  B.    Semb.  Andr.  31. 

3.  A  delaration  in  trespass  quod  am  « 
qware  aim,  instead  of  •^for  that,  &0.,"  oj 
"and  whereas  also,  &c"  instead  of  «'tod 
also  for  that,  &c.*'  is  bad,  though  tptoi  cm, 
&c  is  good  in  ejectment,  or  in  an  actieo  on 
the  case.  1  Ro.  55.  1  Stra.  621.  3  Uv. 
238.  Skin.  33.  I>en*it#  t.  JBi««y,  2  Show. 
447.    Cholmely  v.  MoHon^  S  Show.  180, 181< 

4.  In  trespass  for  killing  the  plaintiff's  d^} 

if  the  declaration  be  by  recital  *»  wbenw. 
&C.,''  the  court  will  after  verdict  pennit  it » 
be  amended  by  the  bill.  WUdn  v.  fl^  ^ 
Mod.  427.    ffo/i  V. />ot^iaf ,  ib.  489. 
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5.  In  aflMiiilt  «nd  battery,  with  two 
eoants,  the  first  was  good,  the  second  was 
with  cumque  eliam,  and  entire  damages; 
judgment  was  arrested.  Rudge  t.  CSwm, 
Fort.  376. 

6.  A  second  eonnt  in  a  declaration  in  tres- 
pass, beginning  with  quod  etim,  may  be 
amended.  WUder  v.  Handy^  2  Stra.  1151. 
BbrMhaly.  Rif:g9, 1162. 

7.  AVcnon  de  eo  quod^  alter  a  quodevm,  is 
a  positiTO  charge.  Dobt  v.  Edmonds^  2  Stra. 
681. 

3.  RelatiTe  to  the  statement  of  the  force. 

1.  Thoagh  there  be  no  fence, 

[  *14]7  ]  yet  the   declaration*  mast    be 

elautum  fregit,  for  every  man's 

groand  is  fenced  in  the  eye  of  the  law.    10 

Mod.  140. 

2.  A  declaration  in  trespass  without  vt  et 
arrniB  was  formerly  bad  on  general  demurrer. 
WUdgoMe  ▼.  BtargesB,  Salk.  636.  Cro.  Jac. 
443.    .^^fiofi.  12  Mod.  24. 

3.  Though  the  omission  of  vi  et  arrnu  in 
the  count  part  in  trespass  in  C.  B.  did  not 
hurt,  if  those  words  were  in  the  writ. 
Lutw.  [638]. 

4.  It  may,  however,  be  omitted,  since  the 
statute  that  takes  away  the  eapiatur  pro  Jine, 
Day  ▼.  Markett,  2  Ld.  Raym.  985. 

4.  Relative  to  the  statement  of  the  place. 
1.  In  stating  the  place,  naming  a  vill  or 

parish  is  sufficient.    1  Saund.  347  a. 

t.  In  trespass  for  breaking  a  house  in  such 
a  parish  and  ward  in  L.  upon  not  guilty, 
the  jury  found  the  house  was  in  the  parish, 
but  not  in  the  ward ;  but  held  good,  being 
admitted  by  the  parties,  and  that  the  latter 
words  were  superfluous.  HattdU  v.  Juxon, 
Cro.  Eliz.  283. 

5.  Relative  to  the  statement  of  the  time. 

1.  In  false  imprisonment,  if  it  be  set  out 
that  defendant  imprisoned  plaintiff  for  a 
long  time  generally,  or  without  speaking  of 
the  time,  this  is  sufficient  after  verdict ;  and 
so  it  is  upon  general  demurrer,  Webb  v. 
Turnery  Andr.  252. 

2.  The  plaintiff  need  not  particularly 
state  the  trespasses  in  the  order  of  time 
wherein  the  trespasses  were  done.  Sims  v. 
Oregory,  Aleyn.  22, 23. 

3.  If  trespass  be  brought  for  breaking  his 
close  at  one  day,  the  plaintiff  may  maintain 
his  action  by  showing  any  one  of  several 
treepasses  which  were  committed  before  the 
action  was  brought.  Digby  v.  FUxharbert, 
Hob.  104 

4.  In  trespass  with  a  eoniinuando^  the 
party  is  not  obliged  to  prove  the  precise 
time  alleged  in  the  eoniinuondo,  but  he 
ought  to  prove  a  trespass  at  some  time 
within  the  time  alleged ;  but  he  may  waive 
the  eonHntiandOy  and  give  a  single  trespass 
in  evidence.    WtUon  v.  Powell^  Skin.  641. 

5.  Where  the  declaration  in  trespass  states 
the  erection  of  a  nuisance,  and  that  it  still 
femains,  the  adkue  refers  to  the  time  of  the 


writ  issued  or  plaint  exhibited,  and  not  to 
the  time  of  declaring.  Carter  t.  CaUhorpe^ 
3  Lev.  345. 

6.  Trespass  for  breaking  and  entering  the 
plaintiff's  close  and  treading  'down  hie 
beans,  laid  with  a  eontinuando  from  the  29th 
of  September  to  the  2nd  of  February  foUow- 
ingi  is  good.  Aniaby  ▼.  Welbome^  2  Snow.  46S. 

7.  lYespass  for  breaking  the  plaintiff's 
dose,  treading  down  his  grass,  and  hunting 
and  killing  his  rabbits,  on  divers  days  and 
times  from  such  a  time,  with  a  eoniinuando  of 
the  said  trespass  as  to  all  the  particulars,  is 
good ;  for  although  one  act  cannot  be  oon- 
tinued  from  one  day  to  another,  yet  an  act 
may  be  daily  continued.  Monkton  v.  Athley^ 
6  Mod.  38.  2  Salk.  638,  639.  Ld.  Raym. 
974.  S.  C. 

8.  Trespass  for  breaking  the  plaintiff's 
house  and  taking  the  com,  with  a  eoR- 
tiniumdo  of  the  whole  trespass  for  a  month, 
is  good.     Wilson  v.  Hotoard^  5  Mod.  179. 

9.  Trespass  for  taking  goods  1.  ApriUa^ 
eontinuando  u$gue  1.  Jumi,  was  held  good. 
Butler  V.  Hedges^  1  Lev.  210. 

10.  Where  corn,  &c.  is  taken  away  on 
several  days,  it  is  best  to  lay  it  taken,  &c. 
tali  die  et  divereit  diebu8  et  vieilna  inter 
(talem)  diem  et  (talem)  diem.    Anon.  Comb. 

11.  Trespass  quare  clausum  fregit^  and 
digging  up  slate,  laid  with  a  eontinuando^  is 
good,  n>r  the  trespass  shall  be  referred  to 
that  charge  which  may  be  continued.  Clay- 
ton V.  CHUam,  2  Show.  196. 

12.  Breaking  a  house  or  a  hedge  may  be 
laid  with  a  continitando,  but  not  throwing 
down  a  house.  Fhntleroy  v.  Jiylmer^  1  La. 
Raym.  240. 

13.  Trespass  quare  domum  euum  fregU  1. 
Maiiy  eontinuando  till  1.  Juno,  is  not  good, 
but  for  cutting  the  grass,  it  is  good.  Nappier 
V.  Curtis,  T.  Raym.  396. 

14.  Trespass  for  throwing  logs  into  the 
plaintiff  ^8  close,  with  a  eontinuarubt  is  not 
good  ;  but  ifdiverrie  dielnu  et  vieibus  were  in, 
it  would  be  good.    Id.  ibid. 

15.  Trespass  for  digging  up  posts,  break- 
ing his  close,  and  carrying  away  the  posts, 
&c.,  eoniinttando,  &c.,  the  eontinuando  held 
ill  upon  demurrer ;  but  after*  a 

verdict    is   good    by   reference,  f  •1418  ] 
Clayton  v.  GiUam,  Skin.  42. 

16.  Continuando  cannot  be  of  taking  loose 
chattels,  but  it  may  be  diversis  diebiu  et  viei- 
bus.   Fontleroy  v.  Aylmer^  1  Ld.  Raym.  240. 

17.  There  can  be  no  eoniinuando  of  acts 
that  terminate  in  themselves,  as  killing  a 
hare,  &c.  Monkton  v.  Parkley,  Holt,  &7, 
698.    Salk.  639. 

18.  Trespass  for  cutting  a  tree,  or  killing 
so  many  rabbits  on  a  particular  day,  or  en- 
tering a  rick-yard  and  taking  so  many  loads 
of  hay  on  a  particular  day,  laid  with  a  cen- 

Uiniiafuio,  is  bad.    6  Mod.  40. 


-    1418 


TRESPASS. 


19.  A  traspMi  in  eatting  down  racli  a 
Bomber  of  troM  cannot  bo  oontinaed.  Brwdi 
y.  Bithop,  QB.lk.  e39.    7  Mod.  152. 

90.  But  if  laid  with  a  ecmthimndo^  the 
eomtinuando  is  void ;  and  if  entire  damaget 
be  given,  they  ahall  be  intended  for  such 
treepaeiee  ae  are  well  laid,  and  nothing 
givon  for  the  eonHmumdo.  CHUam  t.  Clajf^ 
/on,  3  Le?.  93.  Brool;  t.  Buhop,  7  Mod. 
153.  Holt,  698.  Balk.  40a  itnon.  12  Mod. 
34.    fiomcr  T.  Brw^  H<dt.  696. 698. 

31.  Where  a  trespaM  is  laid  with  a  eon- 
Hmumdo  for  more  than  eix  yean,  and  the 
statute  SI  Jac  1.  c.  16.  is  pleaded,  and  entire 
damages,  it  most  be  intended  only  for  that 
which  foils  within  the  six  years,  and  that  the 
jury  rejected  the  beginning  of  the  trespasB. 
Aldfidf  y.  LhAe,  3  Mod.  111. 

St.  If  a  declaration  for  a  nuisance  for 
stopping  water  running  to  a  mill  lay  the 
ofibnoe  with  a  eoniinuando  after  the  time 
when  it  appears  the  nuisance  was  abated, 
yet  the  plaintiff  shall  recover  for  the  da- 
mages done  before.  Ketidriek  ▼.  BatiUmd^ 
3  Mod.  353. 

6.  When  title  should  be  shown. 

1.  In  trespass,  plaintiff  need  not  make 
title ;  as,  in  trespass  for  diverting  a  water- 
course, the  plaintiff  need  not  show  title 
thereto.  Rex  v.  /enncr.  Fort  378.  Olifn  v. 
JWeWf,Comb.41.43. 

3.  In  trespass  for  taking  timber  or  com 
annexed  to  the  land,  making  titie  to  the  land 
is  sufficient.    lRo.406. 

3.  If  an  ouster  be  laid  in  the  declaration,  a 
re-entiy  must  also  be  laid,  in  order  to  recover 
the  mesne  profits;  but  if  there  be  an  entr^, 
it  may  be  laid  with  a  eoniinuando  if  it  will 
bear  one,  and  the  plaintiff  may  recover  da- 
mages for  the  entry  and  the  mesne  profits. 
HoU,  C.  J.  6  Mod.  40. 

4.  Declaration  in  trespass  per  quod  ter- 
viinun  omist/,  is  good  without  showing  a 
retainer.    1  Sid.  177. 

5.  A  declaration  in  an  action  for  damages 
is  good  upon  the  possession  against  a  wrooff 
doer,  without  stating  further  titie.  6  Mod. 
31. 

6.  If  trespass  is  amigned  before  the  com- 
mencement of  the  plamtiff^s  estate  in  the 
land,  the  action  fails  of  itself,  and  colour 
need  not  be  given  by  the  defendant  Plow. 
S64. 

7.  Statement  of  the  cause  of  action. 

1.  In  trespass  fbr  taking  goods  or  cattle, 
the  things  taken  must  be  described  with 
certainty,  and  not  described  generally  as 
goods  and  chattels,  iui. ;  this  m  bad  after 
▼erdict  2  Saund.  74.  379.  5  Co.  34  b.  1 
Stra.  637.     Wyai  v. ,  Fort  377. 

3.  In  trespasi  quod  duao  aerao  terra  fod. 
ouboert,  Sfe.  et  asporlavilt  judgment  was 
stayed,  Mcause  the  defendant  did  not  ex- 
press the  quantity  of  earth  carried  away, 
for  the  two  acres  relate  only  to  the  ground 
dug.    Highw9,y  ▼.  Derty,  3  Vent  174. 


3.  A  declaration  in  traspssi  ouod  tret  ^ 
etOM  terrm  fregU^  See,,  was  held  bad  upon  er- 
ror,   filtimer  V.  jVaslon,  lU  Mod.  140. 

4.  A  count  in  trespasi  that  ^*the  deftod- 
ant  daummfregii  et  herbam  ouam  et  vrehm, 
▼ix.  decern  aerae  prafi,  of  the  value  or,  ftc  in 
the  close  aforesaid,  then  and  there  growing," 
is  bad.    Anidbsf  v.  WeOfomey  2  Show.  465. 

5.  But  trespass  for  entering  his  house  ud 
taking  scparsi.  dmes,  ^.  was  held  good, 
without  showing  the  number.  Silk.  645. 
See  iinon.  1  Vent  373. 

6.  In  trespass  quare  arhoree  sticddif,the 
declaration  was  held  insufficient,  beeuue 
not  expreased  what  kind  of  treea.  1  Vent 53. 

7.  So  of  fishes,  for  not  stating  the  Doinber 
and  kind;  and  not  aided  by  verdict  Ama. 
1  Vent  373. 339. 

8.  Trespaas  for  canying  away  Uttna 
onera  eqwMa  of  gravel,  held  bad  for  oooer- 
tainty,  and  not  aided  by  verdict  BUHu  t. 
Clattie,  3  Vent.  73. 

9.  So,  dioeroai  peeUu  mahere* 

mU  eepjU  4re-*  nanght  for  the  [  «1419  ] 
uncertainty.    Leaehtnere  v.  Top- 
/acfy,  3  Vent  262. 

10.  In  trespasa  for  taking  and  carrying 
away  goods,  the  value  of  the  gooda  moit  be 
sUted.  ilnon.  3  Show.  147. 

11.  Trespass  omitting  the  value  of  the 
goods  is  ill  on  a  general  demurrer.  3  Uif* 

13.  Declaration  in  trespaaa  for  taking 
goods  is  bad,  unless  it  sUte  the  goods  to  be 
the  plaintiff's;  but  it  may  be  made  good  bj 
the  defendant's  plea.  1  Sid.  184. 

13.  Trespass  for  Uking  and  canying 
away  certain  beasts  of  the  plaintiff,  vts*  <^ 
horse,  dbc.,  and  also  one  hat,  is  not  good, 
unless  •«  the  property  of  the  plaintiff''  b« 
repeated  in  the  deolaration  after  each  arti- 
cle. Datmet  v.  CoUingdell,  3  Show.  395. 

14.  In  treepass  for  taking  » two  cows  at 
A,  and  also  a  load  of  wheat,  the  goods  of 
tiie  phuntiff  tiiere  found,"  tiie  words  «"  the 
goods  of  the  plaintiff"  refer  only  to  ^ 
wheat;  and  therefore,  the  trespass  for 
taking  the  two  cows  is  ill  laid,  inasmnch 
as  the  declaration  does  not  state  that  tbej 
were  the*  goods  of  the  plaintiff  J^e  v» 
MUU,  6  Mod.  15. 

15.  Trespass  qnare  duoo  equot  epud  D^d 
tritieum  de  bonie  proper,  ipiiui  A  ufUtWA 
ill,  because  the  property  of  the  horaes  not 
ahown,  and  the  damagea  entire.  Salk.  640. 

16.  Trespass  for  fishing  in  his  several  fish- 
ery, and  taking  pioceo^  without  saying  isffi 
held  well.  FontUroy  ▼.  Aytmier^  1  Ld.  Ram 
339.  HoOafuTs  case,  2  Lev.  156.  3  Keh.  59i 
1  Vent  37a  &d  vule  Gtn  ▼.  WMcOt,  Coab. 
464.  ^ 

17.  For  breaking  and  entering  a  free  fin- 
ery, and  taking  the  fish  tpstiis  fv<n«^ 
held  bad,  for  he  had  not  such  a  proPf^' 
to  call  the  fish  his  own.  Uvton  v.  Df*'^ 
3  Mod.  97.  Comb.  11. 
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18.  In  tretpM»for  breaking  the  plaintifT's 
close, the  corn  growing  there  shall  be  in- 
tended to  belong  to  the  proprietor  of  the 
soil,  unless  a  special  title  thereunto  be 
shown.    3  Saund.  401. 

10.  Trespass  for  killing  cuniadot  9u9a  in 
his  close,  held  well.  SuUon  ▼.  Moody,  1  Ld. 
Rayro.  251. 

20.  For  entering  his  close  and  taking  a 
load  of  hay,  not  saying  his  hay,  held  ill  after 
verdict.     Terry  v.  Stradwieke^  2  Lev.  156. 

21.  Trespass  m  et  armis  for  taking  the 
mare  ip9iu$  auerentit,  neenon  bona  et  eataUa 
9tquenL,  ana  sums  them  up,  but  does  not 
say  that  they  were  the  goods  iptiui  quaren-' 
Hi;  and  on  demurrer  it  was  held,  the  plain- 
tiff might  have  judgment  for  the  mare,  and 
release  the  action  for  the  residue.  Cutfor' 
ikmy  V.  Tayior,  T.  Ray  m.  395. 

22.  Trespass  for  injuring  his  **  messuage 
or  tenement'*  is  good.  SeobU  v.  Skelion,  2 
Show.  195. 

8.  Statement  of  the  damage. 

1.  In  trespass,  the  amount  of  the  damages 
must  be  stated  and  proved.  Dove  v.  Smithy 
6  Mod.  isa 

2.  In  this  action  a  matter  may  be  laid  for 
aggravation,  for  which  alone  no  damages 
could  be  recovered.    Holt,  699. 

3.  Trespass,  for  breaking  the  plaintiff's 
house,  and  assaulting  and  beating  his  ser- 
Tant,  is  good.  Salmon  v.  BuUoekt  2  Show. 
47a 

4  For  the  assault,  &c.  may  be  inserted 
by  way  of  aggravation  of  damages.  Salk. 
642. 

5.  Where  the  declaration  was  for  entering 
into  a  ship,  taking  away  goods,  converting 
them,  assaulting  and  menacing  the  mariners, 
and  imprisoning  the  msster,  so  that  they 
eould  not  proceed  on  their  voyage,  it  was 
objected  that  here  was  case  and  trespass  tfi 
€t  armU  and  trover  and  conversion,  all  jum- 
bled In  one  count ;  but  it  was  held  ffood,  as 
it  was  only  in  aggravation.  Cfaytan  v. 
Coaimoorihy  1  Show.  179, 180. 

6.  In  trespass  against  husband  and  *wife, 
the  declaration  may  state  the  conversion  to 
have  been  to  their  own  use.   2  Saund.  47  m. 

7.  The  conversion  is  merely  surplusage, 
and  laid  as  aggravation.    2  Saund.  47  m. 

8.  If  a  wife  be  falsely  imprisoned,  a  decla- 
ration by  husband  and  wife,  with  a  per  quod 
his  domestic  concerns  remained  undone,  and 
concluding  to  the  damage  of  both,  is  good. 
RuMel  V.  Com,  6  Mod.  127.    Comb.  184. 

9.  Trespass  for  entering  the  house  of  A, 
and  taking  the  goods  of  B,  ad  damnum  ipso- 
rum,  after  a  verdict  and  entire  damages,  the 
jodgment  was  arrested.  Maddox  v.  Taylor, 
8  Mod.  370. 

10.  Trespass  by  a  dean  and 

[  *1420  ]  chapter,  for*  entering  into  the 

close  of  the  dean,  is  not  good, 

for  the  chapter  ought  not  to  join.     WoUey 

T.  /Zo6tnsen,  Cro.  Qiz.  200. 

Vol.  1L  67 


11.  Where  the  churchwardens  brought 
trespass  for  taking  a  bell  out  of  a  church  in 
the  time  of  their  predecessors,  and  laid  it  to 
be  ad  damnum  ifMortim,  it  was  held  bad,  for 
it  ought  io  \m  ad  damnum  paroehianorwn; 
otherwise  if  taken  away  in  their  time.  Had^ 
man  v.  Ringtoood,  Cro.  Eliz.  145. 179. 

9.  Conclusion. 

1.  Trespass  quare  c2ausam  f regit,  pedibut 
ambulando,  ^c,  et  in  dautopred.  venatutfuit, 
(the  defendant  being  an  mferior  artificer,) 
contra  formam  otatuti,  the  ill  conclusion  viti- 
ates the  declaration.    Comb.  420,  421. 

2.  The  omission  of  contra  pacem  makes 
the  declaration  ill.  1  Ld.  Raym.  38.  2  lb. 
985. 

3.  The  omission  of  the  conclusion  of  ron- 
ira  pacem  waft  formerly  held  to  be  matter  of 
substance,  but  it  must  now  be  specially  de- 
murred to.  Comb.  168.  2  Chit.  PL  847.  n. 
(c). 

4  The  want  oT contra  pacem  is  aided  after 
verdict  by  the  21  Jac  1  c.  13.  liu$grave'*a 
case,  W.  Jo.  172. 

5.  Trespass  laid  in  the  time  of  King  Wil- 
liam, and  against  the  peace  of  Queen  Anne, 
is  bad  on  demurrer,  but  good  after  verdict. 
Day  V.  Mutkett,  6  Mod.  80.    Salk.  640. 

6.  Where  the  plaintiff  counts  of  a  tres- 
pass done  part  in  a  former  king^s  time  and 
part  in  the  present  king^s  time,  be  shall  al- 
lege it  to  be  against  the  peace  of  both  kings. 
Plow.  38.    1  Ro.  259.    1  Show.  28. 

(e)  PUom:^ 

1.  General  issue. 

1.  A  justification  cannot  be  given  in  evi- 
dence on  the  general  issue,    if  Mod.  64.  n. 

2.  If  a  horse  run  away  with  his  rider  and 
hurts  any  one,  it  cannot  be  justified  as  a 
battery,  because,  being  involuntary,  it  is  not 
a  battery.  Oibbons  v.  Pepper,  1  Ld.  Raym. 
38.  Salk.  637.  4  Mod.  404.  S.  C.  3  Wils. 
411. 

3.  If  a  dog  kill  sheep  without  his  master 
setting  him  on,  to  trespass  for  that  killing  he 
need  only  plead  the  general  issue.  1  Dy. 
29.  pi.  195. 

4.  Upon  not  guilty  pleaded,  a  freehold 
may  be  given  in  evidence.  Bartholomew  v. 
Ireland,  Andr.  109. 

5.  lu  trespass  against  baron  and  feme, 
wherein  the  feme  is  only  charged  with  the 
trespass,  if  they  plead  quod  ipoi  non  ount 
culp,,  it  is  ill.    Lutw.  [596]. 

0.  If  one  pleads  non  culp,  to  a  trespass, 
and  afterwards  justifies  the  same  trbspass, 
the  whole  plea  is  ill.    Lutw.  f524.  580.] 

2.   Tender. 

1.  A  tender  was  not  pleadable  in  bar  of  a 
voluntary  trespass  before  the  statute  21  Jac. 
1.  c.  16.,  except  to  prevent  impounding  cat- 
tle. Oilee  V.  Harris,  1  Ld.  Raym.  255.  Prac. 
Ca.  K.  B.  168.  CubU  v.  Harrison,  Cro.  Elix. 
820. 

2.  Tender  of  amends  is  not  pleadable  to 
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trespafla  for  taking  goods.  Bailie  t.  Vawuh^ 
1  Stra.  549. 

3.  License. 

To  trespass  for  entering  a  house,  the  de- 
fendant may  plead  a  license  to  enjoy  the 
premises  from  such  a  day  until  such  a  day. 
HaU  y,  SeahrigfU,  1  Mod.  15.    2  Mod.  7. 

4.  Award. 

In  trespass,  an  award  upon  the  matter  is 
a  good  plea.  1  Ro.270.  Nicholt  v.  Orunnion^ 
Hob.  50. 

5.  Criminal  conyiction. 
A  conyiction  on  an  indictment  of  larceny 
may  be  pleaded  in  bar  to  an  action  of  tres- 
pass for  taking  the  same  goods.    LuUrtVt 
case,  6  Mod.  77. 

6.  Release. 

1.  A  release  generally  is  no  bar  in  tres- 
pass.   Plow.  46.     Weatlake  y.  Pertte,  1  Sid. 

'  393. 

2.  If  the  defendant  in  trespasi  plead  a  re- 
lease, he  must  trayerse  all  trespasses  after ; 
if  a  feoffment,  all  before;  if  a  license,  all  be- 
fore and  afler.  Digby  y.  Filzherbert^  Hob. 
104. 

3.  A  release  to  one  trespasser  discharges 
all.    Hob.  66. 

7.  Pardon. 

The  first  entry  in  trespass  being  pardon, 
ed,  all  that  depends  on  it  is  par- 
[  •1431  1  doned*also.5lru;Hantfy.7%om, 
Yely.  126. 

8.  Former  recovery. 

A  judgment  and  execution,  &c,  against 
one  trespasser  is  pleadable  in  bar  by  the 
others.  JRawHnwn  y.  Orid,  Comb.  144, 145. 
1  Leon.  19.  3  lb.  123.  MortonU  case,  Cro. 
Eliz.  30. 

9.    Special  j ustifications ; — 

(a)  Generally  respecting  them. 

1.  A  plea  of  justification  is  sufficient  if  it 
shows  any  thing  that  excuses  the  trespass, 
and  the  number  named  in  the  declaration  is 
immaterial.    1  Saund.  346  e.  347  b. 

2.  Excuse  ayails  not  in  trespass,  without 
unavoidable  necessity.  Didnnnon  y.  WatBon, 
T.  Jones,  205. 

3.  A  servant  cannot  justify  trespass  by  the 
command  of  his  master.  Anret  v.  SoUbay^  2 
Mod.  244.   . 

4.  A  justification  must  answer  the  whole 
trespass  as  laid  in  the  declaration.  RoberU 
y.  ilforgan,  11  Mod.  219. 

5.  In  trespass  for  false  imprisonment  for 
the  non-payment  of  a  fine,  if  the  defendant 
justify,  he  must  answer  the  fine.  Oliet  v. 
Be99ey,  2  Show.  205. 

6.  A  special  justification  must  bo  of  mat- 
ter of  fact,  and  not  of  record.    6  Mod.  40. 

7.  A  justification  for  taking  cattle  for  part 
of  rent  doe  for  one  half-year,  without  show-  ' 
inff  how  the  other  was  satisfied,  is  not  good, 
fiicftf  v.  Bratnes,  4  Mod.  402. 


8.  In  trespass  for  impriMmment,  a  jutifi- 
cation  by  order  of  a  court  of  conscience  \o 
carry  the  plaintiff  to  the  compter,  was  held 
ill,  hecause  the  imprisonment  was  confessed, 
but  not  shown  to  be  in  the  compter.  iSvm- 
stead  V.  Ljfddal,  1  Salk.  408. 

9.  If  a  constable  plead  that  he  set  one  in 
the  stocks  for  not  watching,  he  muni  aver 
that  the  party  dwells  in  his  pariah.  3  Loon. 
208,209. 

10.  That  the  place  is  a  freehold  is  good 
in  an  action  of  trespass  ^[uareelaiuumfregiij 
but  not  in  action  of  trespass  lor  taking  and 
carrying  away  his  goods.  AUione  v.  Mutek" 
iraon,  Carth.  176. 

11.  If  in  justification  of  a  battery,  it  be 
pleaded  quoid  moUiUr  mamu  imfonut^  be- 
cause the  plaintiff  entered  into  his  close,  the 
defendant  ought  further  to  show  that  the 
plaintiff  endeavoured  to  eject  him,  or  die- 
seise  him.    Mo.  846. 

12.  A  justification  must  confess  the  tres- 
pass. Gibbon  v.  Pepper^  Salk.  637, 638.  1 
Saund.  27, 28.    Roufe  v.  TVitte,  WiOes,  IS. 

13.  In  a  justification  by  prescription  for  » 
way,  the  defendant  must  show  in  certain  a 
9110,  ifc.  and  ad  fuem  locum  the  way  Jeads. 
Anim.  2  Leon.  10. 

14  The  plea  should  follow  the  day  laid 
in  declaration.    2  Saund.  5  a. 

15.  If  defendant  traverse  the  day  laid  in 
the  declaration,  he  most  also  travene  all 
other  times  when  he  had  no  justification.  2 
Saund.  295  e. 

16.  A  justification  of  imprisonment  by 
process,  ought  to  traverse  that  he  is  guilty 
at  any  time  afler  the  plaintiff  was  disuiaig^ 
ed.    Druicott  v.  CofpenUrt  1 1^  Raym.  231. 

17.  If  the  defendant  in  trespass  justify  for 
the  day  in  the  declaration,  yet  he  must  ,tra- 
verse  all  trespasses  before  or  after  the  day, 
unto  the  time  of  the  action  bronghL  Hob. 
104. 187. 

18.  If  in  trespass  the  defendant  justifies 
at  the  same  time  and  place  at  wluch  the 
plaintiff  counted,  he  need  not  aver  that  it  is 
the  same ;  but  it  is  otherwise  if  he  justifies 
at  another  time  and  place.  21  H.  7.  fc.  41. 
Sav.  17. 

19.  If  the  defendant  justifies  the  trespass 
at  another  time,  and  not  at  the  precise  time 
laid  in  the  declaration,  yet  if  he  avers  it  is 
the  same  trespass  whereof  the  plaintiff  com- 
plains, the  plea  is  good  in  substance.  2 
Saund.  6. 

20.  If  the  plaintitf  lay  the  trespass  at  C, 
and  the  defendant's  justification  is  not  local 
but  transitory,  the  defendant  ought  to  justify 
in  ^the  same  place  where  the  plaintiff  has 
declared.  Wright  v.  iZamscoif,  1  Saund.  85. 
2  Saund.  5  b.    Read  v.  Hawke^  Hob.  16. 

21.  The  defendant  pleaded  an  arbitra- 
ment in  bar;  it  was  held  bad,  because  the 
place  of  the  submission  was  not  alleged,  nor 
performance,  nor  any  answer  to  the  st  sf 
tniB.    Hare  v.  Oorge^  Cro.  Eliz.  66. 
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Si.  The  jattification  may  be  in  a  place 

differeot  from  that  laid  in  the 

[  *]4^  ]  declaration,  without*  a  traverse. 

1  Saan^.  347  a.  2   Saund.  5  6,  e, 

23.  The  concIoBion  qwBest  eadem,  with  a 
traverse  of  the  place,  is  good,  withoat  a  tra- 
verse of  the  time.  BodU  v.  WUkitu^  3  Lev. 
227. 

24.  Where  the  jastification  is  at  the  same 
time  and  place,  Uiere  needs  no  averment 
that  it  is  tJie  same  trespass.  JEiifi^  v.  Phtp- 
pard^  Carth.  281. 

25.  If  there  is  a  qua  ett  eadem,  there  mast 
not  be  a  traverse  also,    ft  Saund.  5.  5  a. 

26.  If  the  plaintiff  ipives  a  name  or  quan- 
tity, the  defendant  cannot  vary  or  give  an- 
otner  name  or  quantity,  but  should  plead 
the  common  bar,  vrotewtando  the  name  or 
qoantity.    2  Saund.  103  6. 

27.  One  may  count  on  possession,  but  not 
justify  without  making  tiUe.  Peil  t.  CfarHek, 
12  Mod.  507. 

26.  He  who  claims  interest  under  an  act 
in  law,  may  justify  without  showing  it  jLea- 
feOd  V.  Heater,  Cro.  Jac.  317. 

29.  In  trespass  one  mav  justify  as  bailiff 
to  a  corporation  without  deed.    Plow.  91. 

30.  One  who  justifies  as  requesting  a 
sheriff  to  execute  process,  must  show  the 
record  that  is  the  foundation  of  the  process. 
Briiion  v.  CiOe,  1  Ld.  Raym.  309. 

31.  Thus,  the  person  at  whose  suit  one  is 
eotlawed,  cannot  justify  the  taking  of  goods 
by  a  levari  faeUu,  without  showing  the  out- 
lawry or  the  command  of  the  sheriff.  S.  C. 
Comb.  469,  470. 

32.  In  a  special  justification  to  an  action 
of  assault  and  false  imprisonment,  the  cause 
of  the  commitment  must  be  set  forth  in  the 
plea.     Wylham  v.  Button^  3  Mod.  160. 

33.  A  justification  that  the  plaintiff  was 
presented  at  the  manor  court,  and  that  he, 
the  defendant,  took  the  man  as  bailiff  of  the 
lord  of  the  manor  for  a  forfeiture,  &e.  is  not 
sufficient,  for  he  ought  to  have  shown  spe- 
cially the  authority  under  which  he  acted. 
Lamb  ▼.  MUU,  4  Mod.  377,  378. 

34.  In  a  justification  under  a  precept  fVom 
a  borough  court,  it  must  be  stated  by  what 
authority  the  court  was  held.  Cooper  v. 
Darly,  11  Mod.  364. 

35.  Where  justification  is  pleaded  by  way 
of  excuse  to  an  action  of  trespass  for  the 
taking  of  any  thing,  the  defendant  must 
aver  the  fact  to  be  done,  and  set  forth  the 
warrant  to  him  directed,  and  the  taking  eif^ 
tuU  warranti;  and  not  generally,  that  he  took 
il  by  virtue  of  a  mandate.  Maikew  ▼.  Cary^ 
3  Mod.  13a 

36.  A  justifies tion  under  a  judgment  in 
an  inferior  court  by  taliter  proeeetut,  is  good. 
Jjont  T.  Robintorij  2  Mod.  102. 

37.  A  justification  under  a  judgment  in  a 
court  baron,  was  held  ill,  beicause  a  levari 

faeiae  was  set  forth  when  it  should  have 
been  a  dUtrwgat,    3  Salk.  219. 


38.  In  a  justification  in  trespass  for  taking 
goods,  the  officer  need  only  show  a  writ  of 
execution;  Beeus,  of  a  common  person,  un- 
less in  aid  of  the  officer  by  his  command. 
Briiion  v.  CoU,  Salk.  409. 

39.  A  justification  in  trespass  by  virtue  of 
process  out  of  a  piepowder  court,  must  show 
the  cause  of  action,  and  that  it  arose  within 
the  jurisdiction.  Chobnely  v.  Morton^  2  Show. 
181. 

40.  In  trespass,  the  justification  of  taking 
by  an  officer  must  set  forth  a  warrant  or 
precept.  Holt,  488.  555.  Atkinson  v.  Crouch^ 
Salk.  407. 

41.  But  in  a  justification  by  a  eonstable 
and  others  in  his  aid  in  taking  a  feme  covert 
presented  as  a  common  scold  in  the  leet,  the 
defendant  is  not  compelled  to  show  the  war- 
rant of  the  seneschal,  because  it  is  only  in- 
ducement.   Mo.  847. 

42.  The  plea  of  justification  to  trespass 
under  process  in  an  inferior  court,  need  not 
allege  that  the  cause  of  the  plaint  arose 
within  the  jurisdiction^  or  that  the  officer 
returned  the  writ  Cnmeher  v.  Chodwiii^  2 
Mod.  59.    Adam»  v.  Freeman^  Say.  81. 

43.  But  in  general  a  justification  under  a 
returnable  process  is  ill,  without  showing  a 
return  of  it.  MidiOeton  v.  Price,  2  Stra. 
1184. 

44  The  distinction  is,-  that  where  the 
principal  officer  justifies  under  a  returnable 
process,  he  must  show  that  the  writ  was 
returned,  otherwise  of  a  subordinate  officer. 
Holt,  408,  409.  Freeman  v.  Bluet,  Salk.  409. 
12  Mod.  396. 

45.  Where  a  seijoant  at  mace  justified 
under*"  a  precept  on  a  plaint  in 
replevin,  it  was  held  ill,  because  [  *1423  ] 
it  was  not  shown  to  be  returned. 

S.  0.  Salk.  409. 

46.  In  justifying  under  a  writ,  it  is  not 
enough  to  show  where  returnable,  but  if 
must  also  be  shown  whence  it  issued.  Gray 
V.  Harij  Salk.  517. 

47.  It  is  not  necessary  for  the  defendant 
in  an  action  of  trespass  for  a  false  imprison- 
ment, who  justifies  the  imprisonment  under 
a  capias  of  an  inferior  court,  to  set  out  all 
the  proceeding  in  that  court.  Adams  v.  Free- 
man, Say,  81,  82. 

48.  To  trespass  for  taking  cattle  damage 
feasant,  if  the  defendant  justify  under  a 
lease,  it  is  sufficient  for  him  to  say  that  he 
was  possessed  of  the  place  where,  &c.  with- 
out stating  a  particular  title.  Seearl  v.  Bun- 
ion,  2  Mod.  70. 

49.  In  trespass  for  breaking  the  plaintiff's 
close,  it  is  not  enough  for«the  defendant  to 
say  he  was  possessed  of  a  parcel  of  com 
there,  and  that  he  entered  to  mow  it,  with- 
out showing  a  special  title  thereto.  Pearls 
V.  Bridges,  2  Saund.  401, 402. 3  Keb.  61  a  C 

50.  In  trespass  for  taking  four  loads  of 
wheat,  and  four  loads  of  rye.  Ate,  a  justifi- 
cation that  they  were  taken  by  the  cixurch- 
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warden  from  the  rector,  under  a  sequeitra- 
tion  fVom  the  bishop  for  not  repairing  the 
ohancel,  muet  aver  that  the  chancel  was 
oat  of  repair,  that  no  more  was  taken  than 
wae  sufficient  for  the  repair,  and  answer  the 
taking  of  the  different  sorts  of  grain.  Wal- 
wjfn  v.  Auiberry^  2  Mod.  259.  1  Mod.  259. 
S.C. 

51.  Where  the  trespass  is  transitory,  the 
plaintiff  cannot  pretend  a  right  to  the  place; 
therefore  in  such  case  the  defendant  may 
justify  by  posssession  only.  Anon,  Balk.  643. 
2  Saund.  401  a.  402. 

52.  In  trespass  quart  elauBwnJregii^  a  jus- 
tification under  a  riffht  of  common  must  set 
out  defendant's  tiUe  specially.  1  Saund. 
346. 

53.  Where  the  party  and  the  officer  join 
in  a  justification  which  is  ill  as  to  one  of 
them,  judgment  shall  be  against  both.  Mid' 
dUton  y.  Price,  2  Stra.  1184. 

(6)  In  respect  of  trespasses  to  the  person ; — 

i.  What  are  good. 

1.  Son  attatdl  demetne  is  a  good  plea  in 
mayhem,  where  the  first  assault  was  violent 
Salk.642. 

2.  A  wife  may  justify  an  assault  in  de- 
fence of  her  hasband ;  so  may  a  servant  in 
defence  of  his  master,  but  not  vice  vena. 
Leewerd  v..  Baailee^  Salk.  407.  1  Ld.  Raym. 
62.  S.  C. 

3.  A  defendant  may  justify  an  assault  and 
battery,  by  pleading  moUiUr  manua  impotuU, 
&c.,  in  order  to  arrest,  &c.,  Willes,  10.  16. 
Titlejf  V.  fVKra2/,  Willes,  690.  Tottage  v. 
P««y,  C,  T.  Hardw.  35a 

4.  A  person,  thoagh  neither  constable, 
churchwarden,  or  other  officer,  may  justify 
an  action  of  assault  and  battery,  by  pleading 
that  the  plaintiff  disturbed  the  congregation 
while  the  minister  was  performing  the  rites 
of  burial,  and  that  he  manutmoUiter  impotuU 
to  prevent  such  disturbance.  Qlover  v. 
Hyndt,  1  Mod.  16a 

5.  Pleading  to  an  imprisonment  includes 
an  arrest,  and  omitting  the  naming  of  the 
arrest  makes  no  discontinuance.  2  Ld. 
Ra^ra.  1100. 

6.  So,  one  may  justify  a  battery  in  defence 
of  his  possession  of  lands  or  goods*  by  plead- 
ing  maillUer  manuiB  imposuit.  Willes,  la 
n.  b. 

7.  Or  even  without  pleading  moUUer  ma' 
nut  impoMuU,  if  actual  force  be  used  by  Uie 
plaintiff.    Id.  ibid. 

a  In  trespass  and  false  imprisonment  for 
taking  a  roan  in  execution  on  a  judgment 
or  process  of  an  inferior  court,  the  plaint  and 
procesB  are  sufficient  to  justify  the  officer, 
although  I  here  was  no  cause  of  action  aris- 
ing within  the  jurisdiction  of  the  court. 
Squib  V.  Hob.  2  Mod.  30.  Auginson  v.  Mar. 
ttfi,  2  Mod.  195.  S.  P.  Cnwdar  v.  Ooodunn, 
2  Mod.  59. 


9.  Process  upon  an  erroneous  judgment 
will  justify  the  party  and  the  officer;  upon 
an  irregular  judgment,  the  officer  only.  Pikt- 
lipa  V.  Biron,  1  Stra.  509. 

10.  A  bad  writ  or  warrant  will  justify  the 
officer  who  executes  it,  if  the  court  or  ma- 
gistrate had  jurisdiction.  Aforse  v.  James,  7 
Mod.  24a 

11.  An  officer  may  justify  bv  the  writ  only, 
but  the  party  not  without  judgment.  3  Lev. 
20. 

12.*  To  trespass  in  a  hundred   [  *1424  j 
court,  a  justification  under  a  (a- 
liter  proee$9ut  is  good.   Lane  v.  i{o6tfi«oii,  2 
Mod.  102. 

13.  To  trespass  and  false  imprisonment, 
the  defendant  may  plead  in  justification  that 
he  was  servant  to  the  sheriff,  attending  him 
at  the  time  of  the  assixes,  from  whom  nere- 
ceived  a  command  to  bring  the  plaintiff  (be- 
ing another  to  the  sheriff's  servant)  from 
the  conventicle,  and  that  finding  him  there 
he  did  moUUer  manut  imponere  on  the  plain- 
tiff, and  brought  him  before  his  master,  ftc. 
Anon.  2  Mod.  167. 

14.  In  trespass  for  false  imprisonment, 
and  detaining  him  in  custody  until  he  had 
paid  lis.,  the  defendant  justified  by  virtue 
of  an  order  of  a  court  of  conscience  to  pay 
10s.  and  Ad, ;  which  not  being  paid,  he  took 
him,  6lc,  ;  and  held  good,  without  justify- 
ing for  the  whole  lU.  SwinMted  v.  LydaUt 
5  Mod.  293.    Skin.  664.  S.  C. 

la  Assault,  battery,  e<  tanUu  tninat  impo^ 
suit,  quod  rum  audebai,  &c;  the  defendant 
pleads  son  anauU  demeene  quoad  the  assault 
and  battery,  and  says  nothing  to  the  mtnos  ; 
still  it  is  good,  because  the  threats  are  not 
actionable,  except  to  inereaee  the  damages. 
Mo.  704. 

16.  If  the  defendant  in  justification  of  an 
arrest  pleads  that  the  bill  of  Middlesex  was 
prosecuted  against  the  plaintiff,  whereupon 
the  sheriff  made  and  directed  a  warrant  to 
arrest  him,  it  shall  be  intended  that  the  bill 
was  delivered  to  the  sheriff  before  the  mak- 
ing of  the  warrant,  until  it  be  epeeially 
shown  to  the  contraiy.    1  Saund.  299. 

17.  To  trespass  and  false  imprisonment, 
the  defendant  mav  justify  by  virtue  of  an 
attachment  out  of  the  court  of  Chancery. 
Furlong  v.  Bray,  1  Mod.  272. 

18.  In  trespass  of  assault,  battery,  and 
wounding,  the  defendant  mav  plead  not 
guilty  as  to  the  wounding,  and  justify  the 
assault  and  battery,  without  any  repugnanoy. 
March,  9a  106. 

19.  A  recoverv  in  a  former  action  for  an 
assault,  is  a  good  bar  to  a  second  action  for 
a  new  consequence  of  the  same  assault.  Holt, 
12. 

20.  Every  one  may  justify  the  apprehend- 
ing of  a  common  cheater  with  false  dice,  to 
carry  him  before  a  justice  of  the  peace.  Bd- 
lyday  v.  Oxenbridgeo,  Cro.  Car.  235. 

21.  That  a  robbery  was  committed,  and 
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ooDimon  fame  charged  the  plainlifF  with  it, 
if  a  good  jostification  to  trespass  for  appre> 
heading  and  carrying  him  to  prison.  2  Dy. 
S36.  pi.  26. 

22.  An  attempt  to  rescue  is  a  good  justi- 
fication in  an  action  for  an  assault,  but  it 
most  be  pleaded.    Asum.  11  Mod.  64. 
ii.  What  are  not  ffood. 

1.  A  master  cannot  justify  a  battery  to 
sa?e  his  servant.    Palm.  54. 

2.  An  assault  is  not  justifiable  in  defence 
of  one*s  possession  of  a  house  or  close.  ZrC- 
ward  ▼.  Baidy^  J  Ld.  Raym.  62. 

3.  It  must  be  pleaded  that  he  mollUer  ma» 
mu  mponnt.    &  C.  Salk.  407. 

4.  Slan  atmuU  demetne  is  not  a  good  plea 
where  any  time  intervenes  between  the  as- 
sault, or  where  the  second  assault  is  exces- 
sive.   Codnroft  v.  Smithy  11  Mod.  43. 

5.  Accord,  though  executed  in  part,  is  no 
good  plea  to  an  act  of  trespass  and  assault 
Cock  V.  Hanyehurehy  T.  Raym.  203. 

6.  In  trespass,  the  defendant  pleads  that 
the  trespass  was  done  by  him  and  J  R,  and 
that  it  was  accorded  between  the  plaintiflT 
and  the  said  J  R,  that  the  said  J  R  should 
abate  14s.  due  to  her  from  £  (the  plaintiff's 
father)  in  satisfaction  and  avers  that  she 
had ;  the  plea  was  held  ill  on  demurrer  for 
not  showing  how  the  14j.  was  abated. 
mUman  v.  UneUs,  Skin.  391. 

7.  Battery  in  a  church  cannot  be  justified 
by  a  moUiter  manuB^  except  by  the  church- 
wardens.    Coekruft  v.  Cockney  Comb.  17. 

8.  A  wounding  cannot  be  justified  in  de- 
fenoe  of  the  person.     1  Ro.  19. 

9.  If  in  trespass  for  assault  at  L,  defen- 
dant jostifies  in  defence  of  the  possession 
of  his  dose  at  8,  obBgue  hoe  that  he  is  guilty, 
otherwise  than  at  S,  the  traverse  is  bad.  1 
Ro.l9. 

10.  A  plea  of  nuillUer  uuuUum  fecit,  in- 
stead of  moOiter  nianu$  tnwontit,  is  bad.  1 
Sid.  441. 

11.  In  false  imprisonment  at  C,  the  de- 
fendant justified  by  process  out  of  the  stan. 
nary  court  of  A*  and  traversed  the  impris- 
onment out  of  the  jurisdiction 

[  ^1435  ]  of^  the  stannaries;  it  was  held  a 
bad  traverse,  because  C  might  be 
within  the  stannaries.    Lutw.  ^394]. 

12.  In  trespass  and  flilse  imprisonment,  the 
defendant  justifies  under  a  process  qua  esl 
eadem,  &«.;  and  traverses  being  guilty  a/tter, 
fte.;  it  is  an  unnecessary  traverse,  and  ill 
upon  special  demurrer.  Courtney  v.  Sateh- 
wtU^  2  Stra.  694. 

13.  The  defendant  in  an  action  of  trespass 
cannot  justify  the  throwing  down  of  a  ladder 
upon  which  a  person  is,  although  the  ladder 
were  unlawfully  erected  upon  the  land  of  the 
defendant.    CoUimy,  /Zentson,  Say.  139. 

14.  One  cannot  justify  a  battery  by  barely 
showing  an  arrest  Wtttioms  v.  Jbne«,  C.  T. 
Hardw.  29a 

15.  Justification  of  imprisonment  by  pro- 


cess is  not  a  sufficient  justification  of  a  battery. 
TVuMCfjitt  v.  Carpenter^  1  Ld.  Raym.  231. 

16.  A  sheriflrs  officer  cannot  justify  tres- 
pass under  a  ea.  «a.  on  a  judgment  which  was 
afterwards  reversed.  Byron  v.  Philip^  11  Mod. 
378. 

17.  A  justification  under  a  returnable  pro- 
cess, is  ill,  without  showing  a  return  of  it. 
MiddUton  v.  Price,  2  Stra.  1184. 

18.  Trespass  fer  takin^r  and  imprisoning 
the  plaintiff  cannot  be  justified  under  an  order 
uf  the  court  of  Chancery.  Furlong  v.  Bray, 
1  Mod.  272. 

19.  Where  the  party  and  the  officer  Join  in 
a  jufitification,  which  is  ill  as  to  one  of  them, 
the  whole  fails,  and  judgment  shall  be  against 
both.  MiddUton  v.  Price,  2  Stra.  1184.  Pkil^ 
Ups  V.  Biron,  1  Stra.  519.  C.  T.  Hardw.  62. 
S.P. 

20.  Where  in  a  justification  of  imprison- 
ment under  process  of  the  chancellor's  court 
of  Oxford,  the  defendant  set  out  a  custom  for 
the  plaintiff  in  that  coutt  to  make  oath  that 
he  has  a  personal  action  against  the  defend- 
ant,  and  that  the  plaintiff  tolieves  the  defend- 
ant will  run  away,  upon  which  (oath  being 
made)  the  judjze  may  grant  a  warrant,  such 
custom  was  held  not  supported  by  an  affidavit, 
stating  that  the  plaintiff  suspects  the  defend- 
ant  will  run  away.  jS^tM  v.  Boucher,  C.  T. 
Hardw.  69. 

21.  A  plea  by  a  servant  that  the  plaintiff 
having  assaulted  his  master,  he  then  and 
there  assaulted  the  plaintiff  in  defence  of  his 
master,  was  adjudged  ill  on  demm'rer,  the 
word  having  relation  to  a  time  past.  Barker 
V.  Reynolds,  W.  Kely.  134. 

22.  In  trespass  of  assault  battery  wounding 
and  false  imprisonment  a  plea  of*^  not  guilty 
as  to  the  assault  and  battery,  and  a  justifica- 
tion as  to  the  fiilse  imprisonment,  without 
sayiuff  any  thing  as  to  the  wounding  or  bat- 
tery, IS  bad,  fer  the  whole  charge  is  not  an- 
swered,   .^non.  2  Mod.  187.    2  Vent  193. 

23.  In  trespass  of  assault,  battery,  and  im- 
prisonment until  the  plaintiff  should  pay  JCll 
lOf.,  if  the  defendant  justifies  by  reason  of  an 
execution,  and  a  warrant  thereon  fer  j£ll, 
without  mentioning  the  10s.;  the  plea  is  bad. 
Harding  v.  Feams,  2  Mod.  177. 

24.  A  justification  of  an  arrest  by  a  war- 
rant on  a  capias,  without  showing  out  of  what 
court  it  issued,  is  ill.    Lutw.  [616,  617]. 

25.  A  justification  by  warrant  of  sessions 
the  10th  October,  and  the  sessions  conmienoed 
the  9th  of  October,  and  it  is  not  shown  that 
it  was  continued  by  adjournment,  &c.,  to  the 
10th,  is  iU.    2  Lev.  229. 

26.  A  justification  by  the  bailiff  of  a  corpo- 
ration to  imprison  any  subject  at  their  plea- 
sure for  a  misbehaviour  is  bad.  2  Leon.  34, 
35. 

27.  A  soldier  justified  in  battery  by  mis- 
fertune  in  discharging  his  gun  at  the  common 
muster ;  it  was  held  that  he  could  not  say  he 
could  not  avoid  it ;  where  the  defendant  jus- 
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tifies  the  ivhde,  there  is  no  need  of  a  traverse. 
Mo.  864. 

(c)  In  respect  of  trespasses  to  personal  pro- 
perty;— 
i.  What  are  good. 

1.  The  sheriff  may  justify  by  grant  of  a 
replevin,  without  showing  the  property  of  the 
goods  to  be  in  the  plaintiff  in  replevin.  MiUe$ 
V.  DavU$^  Com.  590. 

2.  In  trespass  for  taking  cattle,  a  plea  that 
the  defendant  was  possessed  of  the  place 
where,  and  took  them  damage  feasant,  is 
good,  without  showing  further  title.  Har- 
rington V.  Bush^  11  Mod.  219.  1  Saund. 
346  a.  Osway  v.  Bristou),  10  Mod.  37.  SearU 
V.  Bunnion  ^  Mod.  70.  Contra,  Lntw.  [628. 
632. 472]. 

3.  But  it  is  otherwise  if  any 
[  *1426  ]  place  be  spedaDy*  laid  down  in 
the  declaration.    10  Mod.  37. 

4.  To  trespass  for  chasing  sheep,  dec,  pos- 
session of  the  loeua  in  quo  is  a  sufficient  jus* 
tification.    1  Saund.  221. 

5.  When  the  defendant  justifies  (in  tres- 
pass for  taking  the  plaintiff's  goods,  and  oon- 
verting  them,  &c.,)  taking  them  as  a  distress 
for  rent,  the  taking  and  converting  are  con- 
sidered as  the  same  thing ;  and  therefore  it 
is  not  inconsistent  in  a  plea  of  justification, 
as  to  the  taking  and  converting,  to  say,  that 
he  took  all  the  goods  as  a  distress,  and  afler- 
wards  to  say  that  he  left  part  of  them  in  the 
plaintiff^s  possession.    Willes,  55. 

6.  Trespass  for  taking  and  driving  his 
beasts,  so  that  one  of  them  died ;  the  defend- 
ant justified  damage  feasant;  it  is  good,  with- 
out  traversing  the  ita  quod,  that  being  laid 
out  for  aggravation  of^  damages.  Ltteh  v. 
mdgly,  1  Lev.  283. 

7.  To  trespass  fer  taking  a  mare,  a  justifi. 
cation  under  the  lord  of  the  manor,  stating, 
that  he  and  all  those,  &xi.,  oemper  habuerarU 
curiam  Ugalem,  ^c,  and  that  the  defendant 
by  process  from  the  said  court  took  the  mare 
as  a  forfeiture  for  disobeying  the  order  of  the 
said  court,  is  good.  Zdtmb  v.  MilU,  4  Mod. 
377. 

8.  To  trespass  for  an  injury  done  to  the 
plaintifTs  pig,  a  plea  in  bar  that  the  plaintiff 
impounded  and  detained  the  pig,  without  say- 
ing **  and  still  detains,"  is  gcwd.  Jasper  v. 
Eadowet,  11  Mod.  21. 

ii.  What  are  not  good. 

1.  It  is  no  plea  in  trespass  for  cutting  his 
nets  and  oars,  that  he  cut  them  because  he 
found  the  plaintiff  fishing  with  them  in  his 
waters;  he  ought  to  have  taken  them  damage 
feasant  Reynell  v.  Champemoon,  Cra  Car. 
228. 

2.  *«That  the  mastiff  did  run  violently  in 
and  upon  a  certain  dog  of  the  defendant,  and 
did  bite  him,"  is  no  justification  for  killing 
him.     Wright  v.  Ramoeot^  I  Saund.  85. 

3.  To  trespass  for  taking  money,  the  de- 
fendant shall  not  be  permitted  to  show  that 
the  taking  was  febnious.    1  Mod.  283. 


4.  To  trespass  for  immoderately  riding  the 
plaintiff's  mare,  the  defendant  cannot  plead 
that  the  plaintiff  lent  him  the  mare  and  gave 
him  a  license  to  ride,  and  that  by  virtue  of  this 
license  he  and  his  servant  rode  the  mare  by 
turns.    Bringloe  v.  Morriee,  1  Mod.  210. 

5.  In  trespass  for  taking  oattle,  the  defend- 
ant justifies  for  a  heriot,  and  obtains  a  ver- 
dict ;  yet  if  it  appear  that  the  plaintiff  mis- 
took the  nature  of  his  action,  and  that  be 
ought  to  have  brought  trover  instead  of  tres- 
pass, this  recovery  cannot  be  pleaded  in  bar 
to  trover  fw  the  same  goods.  Putt  v.  Rogft- 
ter,  2  Mod.  319. 

6.  In  trespass  for  taking  his  beasts,  the  de- 
fendant justifies  under  a  replevin  in  the  hun- 
dred court  of  the  bishop  of  S,  and  shows  that 
the  bishop,  &.C.,  have,  upon  oomplaint  to  the 
steward,  refused  to  grant  replevins  in  the 
court  or  out  of  it  to  replevin  cattle,  and  that 
one  had  taken  the  beasts  of  J  S,  and  that  he 
levied  a  plaint  in  the  said  court  before  the 
steward;  and  the  steward  commanded  him 
to  replevin  the  beasts,  &.C.;  the  plaintiff 
demurs,  and  adjudged  for  the  plaintiff;  fiir 
the  defendant  having  shown  the  pioperty  in 
a  stranger,  the  plea  amounts  to  the  general 
issue,    /bflef  V.  Birf,  Skin.  674. 

7.  In  trespass  m  et  arndo  for  taking  the 
plaintiff*s  goods  in  Dale,  the  defendant  can- 
not plead  in  justification  generally,  that  the 
place  where  is  his  freehold,  and  that  the 
goods  were  there  damage  feasant  Ehuu  v« 
Lambe,  6  Mod.  117. 

8.  Trespass  for  taking  a  ship;  the  defend- 
ant pleaded  in  bar  that  he  was  captain  of  a 
man  of  war,  and  took  her  on  the  high  seas  as 
prize,  and  prosecuted  and  condemned  her  in 
the  admiralty  court  as  a  prise;  it  is  not  good 
without  showing  how  she  was  priae.  1 
Show.  6. 

9.  Probable  cause  of  seizure  is  not  a  jneti- 
fication  to  a  custam-bouse  officer.  Legii»e  v. 
Champanie,  2  Stra.  820. 

10.  To  resoous  for  one  hundred  and  twenty 
sheep^  defendant  pleads  a  sood  ju&tificatioii  as 
to  forty,  and  as  to  the  others,  says,  he  oonkl 
not  separate  them ;  held  bad,  for  he  oaght  to 
have  restored  them  in  convenient  time,  Pehn. 
123. 

11.  In  trespass  for  taking  a  distresa,  a  Jos- 
tification  not  setting  forth  by  virtue  of  any 
precept,  is  bad.  MaUhtwo  v.  Cary,  Garth.  75. 

(d)*  In  respect  of  trespasses  to 

real  property ; —  [  *1427  ] 

i.  What  are  good. 

1.  Possession  in  the  defendant  is  sufficient 
to  justify  his  putting  in  his  cattle.  FaUo  v. 
Rtdge,  Yelv.  75. 

2.  In  an  action  on  the  case  for  entering 
the  plaintiff's  house  and  taking  his  goods, 
justincation  in  aid  of  a  bailiff  who  had  a  writ 
of  execution,  held  good,  though  not  said  to  be 
by  his  command  or  desire.  iSmb,  Ttwyfeswii^ 
V.  Cage,  10  Mod.  25. 

3.  7o  trespass  for  spoiling  his  grass,  ito^ 
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ihd  deftndant  mar  plead  generally  that  be 
was  pQMesBed,  withoat  showing  his  lease,  or 
ibr  Ivhat  time,  dcc^  because  oollateral  to  the 
thing  in  question.    Yelv.  75. 

4.  To  trespass  for  pulling  down  hedges, 
the  defendant  may  plead  that  he  had  a  right 
of  oommon  in  the  ]daoe  where,  and  that  the 
hedges  were  made  upon  his  common,  so  that 
be  oould  not  enjoy  his  oommon  in  as  ample  a 
manner,  &c    Ma$on  y.  Camr^  S  Mod.  d5. 

5.  To  an  action  of  trespass,  the  defendant 
may  justify  that  there  was  a  highwav  from 
such  a  place  to  such  a  place,  that  the  plaintiff 
stopped  the  same  so  as  he  oould  not  pass,  and 
that  therefore  he  went  oyer  the  plaintiff's 
land.    AbBor  y.  Frendi,  2  Show.  28. 

6.  In  trespass,  a  justification  for  a  way 
that  J  S  (the  lessor  to  the  defendant)  was 
seised  ^f  such  a  field,  and  that  J  8,  and  all 
those  whoee  estate  he  had,  did,  time  out  of 
mind,  &4X,  held  well  after  verdict,  though  the 
seisin  in  fee  was  not  particularly  set  forth. 
Mutton  y.  YaUman^  10  Mod.  228,  dus.  300, 
frc. 

7.  Trespass  fer  taking  forty  sheep,  and 
rfiMing  or  them,  by  reason  of  which  chasing 
one  of  them  died ;  the  defendant  pleads  that 
the  place  in  which  the  chasing  is  supposed 
was  his  freehold,  and  that  he  Imt/er  chased 
them,  qua  ett  eadem  traw^euio ;  the  plain- 
tiff replies,  and  justifies  for  common ;  defend, 
ant  rejoins  by  inclosnre ;  the  plaintiff  demurs, 
and  held,  the  bar  was  bad,  without  a  traverse. 
itnoR.  T.  Raym.  185.    Cro.£L384. 

8.  In  trespass  for  a  forcible  entry,  libervm 
Untmrntum  is  a  good  plea.  Bartholomew  y. 
irdand^  Andr.  1(%. 

9.  Ejectiontfirmm  is  a  ffood  bar  in  trespass 
against  the  same  party.  Kempton  y.  Coopers, 
1  Leon.  313.    3  Leon.  194 

ii.  What  are  not  good. 

1.  A  man  cannot  Justify  a  trespass  upon 
another's  close  for  rear.  Oilbert  y.  Stone, 
Aleyn,35. 

2.  To  an  action  quod  warran.  fregit,  it  is 
no  bar  to  say  it  is  the  defendant's  freehold, 
for  it  may  be  so,  and  yet  the  plaintiff  have 
warren  there  too.    Anon,  2  Leon.  202. 

3.  laberwn  tenementum  is  not  a  good  plea, 
if  the  declaration  ascertains  the  place.  1 
Saund.300a. 

4.  In  trespass  quare  elaunan  fregit,  the 
defendant  pleads  Hberum  tenementum,  with- 
out sajring  when,  it  is  bad.  Bolton  v,  Canham, 
Pon.  132. 

5.  Trespass  for  destroying  the  plaintifTs 
oommon  in  six  acres;  a  justmcation  in  three 
acres  only  is  ill.  Motoe  v.  Bennett,  8  Mod. 
120, 121. 

6.  In  trespass  against  two,  one  defendant 
cannot  plead  a  tenancy  in  oommon  between 
the  plaintiff  and  the  other  defendant ;  but  if 
he  do,  a  replication  of  sole  seisin,  traversing 
the  tenancy,  may  conclude  in  the  country. 
Haywood  v.  Darne,  7  Mod.  105. 

7.  In  trespass  for  breaking  a  cloee  at  D, 


justification  in  S,  traversing  the  trespass  in 
D,  amounts  but  to  the  general  issue.  1  Dy. 
19.  pL  109. 

8.  Trespass  for  entering  his  land,  taking 
his  hops,  and  destroying  his  poles ;  defendant 
justifies  that  the  ground  was  his  own,  and 
that  he  took  the  poles  damage  feasant ;  and 
on  demurrer  adjudged  for  the  plaintiff,  for 
the  defendant  cannot  justify  destroying  a 
thing  distrained.  Sparke  v.  Keehle,  8  Mod. 
330. 

9.  Justification  (in  trespass)  under  a  cus- 
torn  for  all  the  inhabitants  of  a  town  to  walk 
and  ride  over  a  close  of  arable  land  at  all  sea- 
sonable times  in  the  year,  was  holden  bad, 
because  it  appeared  in  the  plea  that  trospass 
was  committed  when  the  com  was  standing, 
though  the  defendant  averred  that  it  was  a 
seasonable  time.  BeU  v.  Wardell,  Willes, 
202. 

10.  To  trespass  against  several  persons  for 
entering  into  a  brewhouse  and  keeping  poe- 
session,' and  taking  away  50f.,  if 

the  defendants  justify  under  a*  [  *1428  ] 
warrant  from  oommissiouers  of 
excise  by  an  act  of  parliament,  giving  them 
authority  to  act  upon  the  neglect  or  refusal 
of  two  or  more  of  the  justices  of  the  peace, 
and  do  not  state  in  his  plea  that  two  justices 
refused  to  take  coniizanoe  of  the  matter, 
such  justification  is  bad.  Daokwood  v.  Cooper, 
2  Mod.  284. 

11.  In  trespass  for  breaking  and  entering 
the  plaintiff's  house,  and  carrying  away  his 
goods ;  a  nlea  of  not  guilty  as  to  the  breaking, 
and  a  justification  by  virtue  of  process  from 
an  inferior  court,  as  to  the  entering,  without 
saying  any  thing  as  to  the  carrying  away,  is 
bad.    Briggs  v.  Collineon,  6  Mod.  70. 

12.  In  trespass  ^luire  clautum  fregU,  the 
defendant  justified,  because  he  said  he  had  a 
right  of  fishing  there  by  prescription«  but 
does  not  say  what  kind  of  fishery  he  claimed, 
and  for  that  cause  the  plea  was  held  naught. 
^non,  Haid.  407. 

13.  Clount  for  breaking  his  close,  digging 
in  his  soil  there,  and  taking  and  carrying 
away  stones  dug  up ;  bar,  by  a  prescription 
to  dig  and  take  stones  for  repairing  the  de- 
fendant's house ;  plea  ilU  because  it  was  not 
said  that  the  stones  were  employed  in  repair- 
ing  the  said  house.    Lutw.  [582]. 

14  The  defendant  justified  by  a  present- 
ment for  a  nuisance  in  a  court  leet,  without 
saying  per  mandatum  of  the  steward,  and 
held  nought.    1  Show.  62. 

15.  In  trespass,  defendant  pleading  that 
plaintiff  (a  minor)  by  indenture  and  letter  of 
attorney  therein  enfeoffed  the  defendant's 
father,  and  afterwards  by  indenture  confirm 
ed  the  said  tenement,  &c.,  habendian,  Ac,  and 
descent  to  himself  is  bad ;  Ist,  because  livery 
by  letter  of  attorney  of  an  infant  is  a  disseisin ; 
2dly,  because  the  confirmation  is  pleaded  of 
a  tenement,  &c,  habendtan,  &&,  when  the 
land  did  not  pass  by  the  confirmation ;  3dly, 
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becaoie  defendant*t  father  is  not  averred  to 
be  seised;  4tlily,  because  plaintiff  ii  not 
averred  of  full  age  at  the  time  of  the  confir- 
mation ;  5thly,  because  no  profert  of  either  of 
the  indentures.    2  Dy.  108.  pL  33. 

(/)  Replication. 

1.  In  trespass,  the  plaintiff  need  only  falsify 
the  defendant's  title.  Cary  ▼.  HoU^  2  Stra. 
1238. 

2.  If  a  battery  be  outrageous,  so  that  a 
wMlUter  manut  impo9uit  be  not  true,  it  ought 
to  be  specially  shown,  otherwise  it  will  be  a 
good  justification.    King  y.  Tehbart^  Skin. 

3.  In  assault  and  battery,  if  the  defendant 
pleads  Mon  astauU  demetne^  the  plaintiff  may 
show  it  was  a  justifiable  assault ;  and  if  it  be 
pleaded  tempore  ^uo,  there  needs  no  traverse 
or  averment.    King  v.  Pepper^  Comb.  227. 

4.  In  false  imprisonment,  the  defendant 
justified  by  process  of  an  inferior  court ;  the 
plaintiff  repUed  that  the  cause  of  action  arose 
out  of  the  jurisdiction,  o&f^tie  hoc  that  it  arose 
within  the  jurisdiction;  the  traverse  is  ill, 
being  of  matter  not  alleged  before ;  but  no  ad- 
vantage b  to  be  taken  on  a  general  demurrer, 
and  then  the  residue  of  the  replication  will 
stand.     Choinne  v.  Poole^  Lutw.  [390]. 

5.  In  trespass  and  justification  by  com- 
mand of  another,  the  command  b  traversable. 
Britton  v.  Cole,  1  Ld.  Raym.  310. 

6.  The  being  bailiff  may  be  traversed.  1 
Saund.  347  c,  347  d.  347  e.  n.  [e], 

7.  Tres|iass  for  battery  at  H;  justification 
by  moUiter  manue  impotuit  in  defence  of  his 
possession  of  a  dose  m  C;  replication,  that 
m  the  said  close  there  was  a  way  by  permis- 
sion, wherefore,  &>c.,  and  thereupon  the  plain- 
tiff with  violence  assaulted  him,  &c.,  absque 
hoc  quodmoUiiermanue  impomit;  the  traverse 
is  good.    Searle  v.  Darford,  Lutw.  [603,  604]. 

8.  In  trespass  for  taking  goods,  if  the  de- 
fendant  justify  by  command  of  the  lord  of  the 
manor  of  whom  the  plaintiff  held  by  fealty 
and  rent,  and  that  for  the  non-payment  of  the 
rent  he  took  the  goods  by  way  of  distress,  the 
plaintiff  may  rephr,  that  the  place  where  is 
extra,  dbeque  hoe  that  it  is  infra  feudum,  with- 
out  taking  the  tenancy  upon  him.  Sherrard 
V.Smith,  2  ModAOB, 

9.  To  trespass  for  assault,  battery,  and 
false  imprisonment  for  thirteen  years,  if  the 
defendant  plead  the  statute  of  limitations  ge* 
nerally,  a  replication  that  the  writ  was  sued 
out  on  such  a  day,  and  that  it  was  within  six 
years  fi-om  that  time,  and  a  general  verdict 
thereon  is  good.  Aldridge  v.  Drake,  2  Show. 
493. 

[  *1429  ]  10.«  To  a  plea  of  Uberum  tene- 
merUum,  the  plaintiff  may  reply, 
that  the  place  in  question  is  the  soil  and 
freehold  of  the  plaintiff,  and  not  the  soil  and 
freehold  of  the  defendant.  Lambert  r.Stroo- 
iher,  Willes,  218. 
•  11.  To  a  plea  of  liberum  tenementum,  the 


plaintiff  may  reply  in  either  of  three  vays; 
1st,  he  may  traverse  the  defeodanfs  plea, 
and  then  it  b  immaterial  whether  or  not  be 
sets  forth  hb  own  title ;  2d,  he  may  admit 
the  freehold  to  be  in  the  defendant,  and 
insbt  on  a  lease  or  some  other  title  under 
him ;  or  3dly,  that  before  the  defendant  had 
any  thing  in  the  premises,  A  B  was  seised 
in  fee,  and  made  a  lease  either  to  the  plain- 
tiff or  to  a  person  under  whom  he  daims, 
which  b  subsisting,  without  confessinf  or 
denying  the  defendant's  plea.    Willee,  &S. 

12.  Where  the  plaintiff  declares  upon  a 
possession  only,  and  the  defendant  pleads 
/t6ertiiii  tenementum,  the  plaintiff  must  show 
a  title  in  the  replication.  Femon  v.  Geo^ 
rich,  Stra.  5. 

13.  In  trespass,  the  defendant  pleaded  that 
A  was  seised,  who  enfeoffed  C,  who  enfeoff- 
ed D,  whose  estates  the  defendant  had ;  the 
plaintiff  may  traverse  which  of  themhewilL 
Read'e  case,  6  Co.  24  a.    Mo.  574.  S.  C. 

14.  And  so  in  all  cases  where  the  defen- 
dant does  not  claim  by  any  mean  convey- 
anoes  from  the  plaintiff  himself.    Id.  ibid. 

15.  In  trespass,  it  was  pleaded  in  bar,  that 
J  S  (seised)  made  a.  lease  to  defendant;  the 
plaintiff  replied,  that  after  J  S  was  seised, 
the  father  of  the  plaintiff  became  seisad,  and 
from  him  it  descended  to  the  plaintiff,  tra- 
versing the  lease,  and  held  good.    Mo.  574. 

16.  In  trespass  the  defendant  pleads  that 
Hen.  8.  was  seised  in  fee,  and  so  the  land 
descended  to  the  now  king,  and  that  be  as 
servant,  dbc.;  the  plaintiff  replies,  *that 
Hen.  8.  granted  to  the  plaintiff,  and  does  not 
traverse  the  dying  seised  of  king  Charles, 
though  it  might  come  to  the  king  othei^ 
wise ;"  but  held  good.    T.  Raym.  137, 138. 

17.  In  trespass,  defendant  conveying  by 
several  descents  in  tail,  the  plaintiff  cannot 
convey  by  a  feoffment  from  one  of  the 
mesne  ancestors,  and  traverse  hb  dying 
seised,  but  he  ought,  proteetando  to  the  rest, 
to  plead  the  feoffment  to  be  by  the  last  an- 
cestor, and  traverse  his  dying  seised.  9  Dy. 
107.  pi.  25. 

1 8.  If  a  defendant  allege  seisin  of  a  manor, 
and  thereon  justifies  a  trespass  for  talung  a 
heriot,  and  the  plaintiff  replies  thai  B  was 
jointly  seised  with  him,  he  must  traverse 
that  the  defendant  was  sole  seised,  or  it  will 
be  bad  on  demurren  Snow  oiui  atkere  v. 
Wiseman,  2  Mod.  60. 

19.  The  bar  in  Uespass  said  that  A  C  wu 
seised  in  fee  of  the  place  where,  dbc,  and 
devised  it  to  T  C,  under  whom  the  defen- 
dant claimed ;  the  replication  was,  that  be- 
fore the  said  T  C  aHquid  habuU,  &e„  otbeit 
were  sebed  and  derived  a  title  from  them  to 
himself;  it  seems  to  be  ill,  and  that  it  ongkt 
to  have  been  said,  that  before  the  said  A  C 
aliquid  habuit,  and  becaose  the  sebin  of  A  C 
is  not  answered  either  by  confession,  Ac 
Lutw.  [561.] 

20.  A  license  to  the  husband  to  aDtsr  with 
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his  wife  was  pleaded ;  replication,  that  he 
did  not  licenee  the  husband  and  wife  to 
enter,  is  ilL    3  Lev.  194 

21.  In  trespass  and  justification  under  a 
freehold  in  A,  a  replication  that  B  (long 
before  seised  in  fee)  enfeoffed  the  plaintiff, 
whom  A  disseised,  and  that  afterwards  be 
re-entered,  and  continued  seised  until,  Slc^ 
is  bad.     2  Dy.  134.  pi.  10. 

22.  Trespass  for  taking  five  cart  loads  of 
hay ;  bar,  that  he  was  seised  ^empwt  quo, 
ftc^,  of  the  tithes  of  hay  of  the  said  close, 
and  that  the  said  five  cart  loads,  &.C.,  were 
tithes  severed,  &c.;  replication,  de  injuria 
Buapnpria,  abtipie  hoe  that  the  said  five  cart 
loaos  were  tithes  severed ;  the  traverse  is  ill. 
Pajffu  V.  Brigham,  Lutw.  [553.J 

£3.  Trespass  for  an  injury  done  to  the 
plaintiff  by  the  defendant's  pig ;  plea,  that 
the  plaintiff  impounded  and  detained  the 
piff ;  the  plaintiff  being  bound  to  keep  the 
thing  distrained  at  his  peril,  cannot  reply 
that  the  pig  escaped  against  his  will  and 
consent  from  the  pound  ;  but  his  remedy  is 
by  writ  de  parco  fraeto,  Ja$per  v.  Eadowes, 
n  Mod.  21. 

24.  In  an  action  of  trespass  and  false  im- 
prisonment, the  defendant  justifies  under  a 
ea.  so.  out  of  the  court  of  Bristol ;  the  plain- 
tiff repUerund  pleads  a  private  act  of  par- 
liament for  erecting  a  court  of  conscience 

in  Bristol,  and  shows  that  the 
[  *1430  ]  defendant  had  recovered   but* 

5s,  damages,  and  50f.  costs; 
and  show  that  he  had  arrested  the  plaintifl 
contrary  to  the  act ;  to  which  the  defendant 
rejoinded,  upon  which  the  plaintiff  demur- 
red ;  and  adjudged  against  the  plaintiff;  for 
he  ooght  to  have  pleaded  this  matter  in  the 
court  of  Bristol,  and  shown  that  he  was  an 
inhabitant,  if  be  would  have  the  benefit  of 
the  act;  and  if  they  had  proceeded  there  he 
might  have  had  an  action.  Skin.  350.  366. 
407. 

25.  A  replication  that  the  locus  in  quo 
was  the  plaintiff^s  estate  of  inheritance,  and 
his  own  proper  lands,  is  not  sufficient,  be- 
caoM  it  does  not  show  possession  or  right  of 
mtrf ;  it  may  be  a  property  in  remainder  or 
reversion.    W.  Kely.  153. 

26.  In  trespass,  plea  that  A  was  seised  in 
l«e,and  damisiBd  to  the  defendant;  replication^ 
that  B  was  seised  in  fee,  and  demised  to 
plaintiff^  traversing  that  A  had  any  thing,  is 
bad.     2  Dy.  U2.  pi.  48. 

27.  In  an  action  of  trespass  for  driving 
plaintiff^s  cattle,  dtc.,  defendant  pleaded  that 
a  house  and  two  acres  in  B,  in  the  county 
of  N,  were  parcel  of  the  manor  of  T,  in  the 
same  county,  and  demise^  and  demisable, 
iie*,  by  copy,  &«.,  in  fee  simple,  &c.,  accord- 
ing to  the  custom  of  the  manor,  of  which 
manor  W,  late  bishop  of  N,  was  seised  in 
fee,  in  right  of  his  church;  and  prescribed  to 
have  common  of  pasture,  for  htm  and  his 
customary  tenant  of  the  said  house,  and  two 
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I  acres  of  land,  in  a  great  piece  of  pasture  land 
called  B  common,  for  all  cattle;  and  at 
every  time  of  the  year  that  the  said  Bishop, 
at  such  a  court,  &c.,  granted  the  said  bouse 
and  two  acres  of  land  by  copy  to  one  M,  to 
him  and  his  heirs,  and  that  the  plaintiff  put 
his  said  cattle  in  the  said  great  piece  of  pas- 
ture, whereof  the  defendant,  as  servant  to 
the  said  M,  and  by  his  commandment,  mol-' 
liter  drove  the  said  cattle  out  of  the  said 
place;  the  plaintiff  replied,  de  ii^uria  aua 
propria  absque  iali  causa;  and  upon  de- 
murrer the  replication  was  held  to  be  bad* 
CrogateU  case,  8  Co.  66  b. 

28.  When  a  man  justifies  in  defence  of  his 
possession,  the  plaintiff  mav  reply  de  ityuria 
sua  propria^  dec.,  because  the  title  does  not 
come  in  question.  SerU  v.  Darford^  1  Ld. 
Raym.  121. 

SS9.  To  a  plea  of  son  assault  demesne  in 
trespass,  replication  de  injuria  sua  propria,  is 
good.    Lat  128. 

30.  To  a  justification  under  a  process  from 
an  inferior  court,  a  replication  de  ir^uria  sua 
propria  absque  tali  causa  is  good,  as  it  tra- 
verses all  the  proceedings  in  the  court  below. 
Sed  qwtre.  Lane  v.  Robinson,  2  Mod.  103. 

31.  When  by  the  defendant's  pica  any 
authority  or  power  is  mediately  or  imme- 
diately derived  from  the  plaintiff,  although 
no  interest  be  claimed,  the  plaintiff  ought  to 
answer  it,  and  not  reply  generally  de  injuria 
suapropria.    Crogate*s case,  8  Co.  66  b. 

32.  When  an  estate  or  matter  of  record  is 
pleaded,  it  is  bad  to  reply  generally  de  ti^'ti. 
ria  sua  propria;  for  that  only  applies  to 
personal  torts.    Lat  221.    1  Ro.  47. 

33.  When  the  defendant  justifies  taking  the 
goods  as  a  distress  for  rent,  the  plaintiff  in 
his  replication  must  either  admit  or  deny  the 
rent  in  arrear ;  replying  de  injuria  sua  pnh 
pria  is  improper.     WtlTes,  54. 

34.  A  replication  de  injuria  sua  propria 
absque  Udi  causa  is  bad  where  the  defendant 
insists  on  a  right.  Cooper  v.  Jdonke,  Willes, 
54.  CockeriU  v.  Amutrong,  Willes,  99.  Com. 
582.  S.  C. 

35.  When  the  defendant  in  his  own  right, 
or  as  servant  to  another,  claims  any  interest 
in  the  land,  or  any  common,  or  rent  going 
out  of  the  land,  or  any  way  of  passage  upon 
,the  land,  ice.,  de  injuria  sua  propria  gene- 
rally is  no  plea;  but  if  the  defendant  justi- 
fies as  servant,  de  injuria  sua  propria  (in 
some  cases)  with  a  traverse  of  the  command- 
ment, that  being  made  material,  is  good ;  for 
the  general  plea  de  injuria  sua  propria  is 
proper  when  the  defendant's  plea  consists 
merely  upon  matter  of  excuse,  and  of  mo 
matter  of  interest  whatever.  Crogaie^s  case, 
8  Co.  66  b.  CockeriU  v.  Armstrong,  7  Mod. 
247. 

36.  And  it  is  immaterial  whether  the  de- 
fendant insists  on  the  right  in  himself,  or 
whether  he  justifies  by  command  of  another 
claiming  that  right.    Willes,  102. 
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37.  In  treipaBB  for  palling  down  hnrdlef. 
&c.,  the  defendant  justified  by  prescription 
to  have  a  free  coarse  for  sheep  in  the  place 

where,  Jkc,  and  because  the 
[  *1431  ]  plaintiff  erected  hurdles  without* 

leave  of  the  lord  of  the  manor, 
the  defendant  cast  them  down,  protrf,  &^ 
the  plaintiff  replied  of  his  own  wrong 
without  cause,  and  held  nought,  for  he 
should  have  traversed  the  prescription.  4 
Leon.  17. 

38.  So  it  is  bad  where  the  replication  puts 
several  matters  in  issue;  as  where  replied 
to  a  plea  ^to  trespass  for  taking  cattle)  that 
A  was  seised  in  fee  of  the  (octis  in  fuo,  and 
that  defendant  as  his  servant  took  the  cattle 
damage  feasant  Willes,  99.  Bell  v.  WardeU, 
Willes,  204. 

39.  So  a  plea  de  injuria  $ua  propria 
iUftqne  tali  causa  to  a  cognizance  for  rent  is 
bad.    Willes,  100.  n.  a. 

40.  Aluque  tali  causa  refers  to  the  whole 
plea,  and  not  only  to  the  commandment,  for 
all  make  but  one  cause.  CrogateU  case,  8 
Co.  66  b. 

41.  Defendant  justifies  and  concludes  qute 
est  eadem  ;  plaintiff  replies  non  est  eadem ;  it 
is  ill.    3  Lev.  92. 

42.  Son  assault  demesne  pleaded  to  a  tres- 
pass of  assault  and  battery ;  the  plaintiff  re- 
plies  that  the  defendant  came  into  his  house 
and  continued  there  after  the  plaintiff  de- 
sired him  to  depart,  upon  which  he  com- 
manded his  wife  to  put  him  out  of  the  house, 
ftMB  moUiter  manus  super  the  defendant 
tfnposttit  et  hoc,  Slc^  but  does  not  say  qu4B 
est  eadem  trantgressio ;  and  adjudged  a  good 
replication,  for  it  being  sodem  tempore  quo,  it 
is  good  without  mch  a  conclusion ;  but  if 
they  vary  in  time,  then  it  is  necessary  to  say 
qua  est  eadem  transgressio.    Skin.  387.* 

43.  Where  the  plea  alleges  a  aertain  act 
to  have  been  a  consequence  of  another  act, 
and  the  replication  traverses  it  as  being  pre- 
vious to  that  act,  the  replication  not  being 
ad  idem,  is  bad  on  demurrer.  Humphreys  v. 
Churchman,  C.  T.  Hardw.  289. 

(g)  Jfew  assignment* 

1.  In  trespass,  if  the  place  where,  dec.  be 
not  named,  the  defendant  may  state  another 
time,  and  put  the  plaintiff  to  a  new  assign- 
ment   Marshal  v.  Ditchin,  1  Mod.  89. 

2.  A  new  assignment  may  be  made  in  Che 
replication,  though  no  place  at  all  be  assigned 
in  the  declaration,  and  issue  may  be  joined 
upon  it   Ifob.  176. 

3.  A  man  may  take  a  new  assignment  to 
a  special  bar  as  well  as  to  a  common  bar,  if 
liewiU.    March,  105.  pi.  179. 

4.  If  a  man  bring  trespass  for  taking  his 
cattle  in  Black  acre  on  such  a  day,  and  the 
defendant  justify  the  taking  at  another  place 
damage  feasant,  the  plaintiff  may  make  a 
new  assignment  if  there  wore  two  takings. 
rnwis  V.  Lambe,  6  Mod.  119. 

5.  If  plaintiff  instead  of  new  assigning  or 


traversing  the  fu«  est  eadem  traversa  th» 
justification,  he  is  estopped  firom  saying  that 
the  trespass  in  the  plea  is  other  than  that 
complained  of.    2  Saund.  5  e. 

6.  If  in  trespass  the  defendant  pleads  thai 
the  place  where,  ^lc  is  his  freehold,  and  ths 
plaintiff  repUes  de  injuria  iua  propria,^  absque 
hoc  that  it  is  his  freehold,  this  is  not  a  new 
assignment.    Lutw.  [587,  588]. 

7.  Plaintiff  must  ascertain  the  place  in  a 
new  assignment     1  Saund.  347  a. 

8.  A  new  assignment  must  giv^  a  name 
to  the  place,  or  abuttals.  3  Dy.  264  pi.  39. 

9.  New  assignment  extra  viam  in  the  same 
close,  need  not  say  aUa  quam  in  barra.  1 
Ld.  Raym.  91. 551. 

10.  A  new  assignment  in  one  acre  of  land 
or  meadow  is  void  for  uncertainty.  3  Dy. 
264.  pi.  39.    2  And.  103. 

11.  Trespass  indomo;  anew  assignment 
may  be  made  in  a  house  andj  barn.  2  Leon. 
184,185. 

12.  The  place  more  accurately  described 
in  a  new  assignment  is  taken  to  te  that  men- 
tioned in  the  declaration.  Jeffries  v.  Pitter^ 
Keny.  389. 

13.  The  new  assignment  in  this  action  is 
parcel  of  count,  and  if  bad  abates  the  writ  1 
And.  31. 

(h)  Pleat  to  the  new  ossigmnsnL 

1.  If  the  plaintiff  makes  a  new  assignment, 
the  defendant  can  make  a  fresh  just^cation. 
Mo.  540. 

2.  The  defendant  cannot  take  issue  upoo 
the  place  newly  assigned  that  it  is  one  and 
the  same,  but  he  must  plead  to  tha  tres- 
paas.  Mo.  460.  JPvntor  v.  Crouch,  Cro.  EUi. 
493. 

3.  But  if  the  defendant  hit  some  of  the 
places  of  the  trespass,  he  shall 

not  waive*  that  and  answe    all  [  *1433  ] 
de  noeo.    Pettyman  v.  Lawrence, 
Cro.  Eliz.  812. 

(i)  Rejoinder, 

1.  The  defendants  justified  in  trespasa  un- 
der a  right  of  common  pasture ;  the  plainUff 
replied,  an  incloanre  and  approvement  of  the 
place,  where,  &c.  by  the  lord  of  the  manor, 
averring  a  sufficiency  of  common  left  fer 
the  derendanta*  ^  and  all  other  penona  of 
right  having  and  using  commons,  &c.;** 
the  'defendant  traversed  the  sufficiency  in 
those  words ;  and  after  Tordict  fer  the  plain- 
tiff on  an  issue  on  that  traverse,  the  oaaii 
refused  to  grant  a  repleader,  saying  those 
words  meant  "  all  persons  having  a  ri^ht  to 
use  the  common.*'  Painham  v.  Pacey,  WiUes, 
532. 

2.  To  a  justification  of  trespass  and  felss 
imprisonment  under  process  of  an  inferior 
court,  if  the  plaintiff  reply  that  the  cnnse  of 
action  did  not  arise  within  the  jurisdiction, 
the  defendant  may  rejoin  that  the  plaintiff 
alleged  in  his  declaration  that  it  did  arise 
within  the  jurisdiction.  Higginson  v.  MsrHn^ 
2  Mod.  195. 
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(j)  Evuienee. 

1.  Under  the  general  issae,  the  plaintiff  is 
not  bound  to  prove  the  traspuBs  committed 
on  the  day  hud  in  the  declaration.  2  Saund. 
295  6. 

2.  The  right  cannot  be  given  in  evidence 
on  not  guilty.    6  Mod.  153. 

3.  Neither  the  plaintiff  nor  defendant  is 
tied  to  the  time  in  the  declaration  or  plea.  2 
Saund.  5  6.  n.  [I], 

4.  Where  a  trespass  is  laid  with  a  conttnu- 
ando  improperly,  evidence  of  one  fact  only 
can  be  given.    2  Ld.  Raym.  977. 

5.  Repeated  acts  of  trespass  if  intended 
to  be  given  in  evidence,  must  be  confined  to 
the  time  laid  in  the  declaration.  1  Saund. 
24.  n.  (1.) 

6.  But  the  time  may  be  waived,  and  a  sin- 
gle trespass,  committed  at  any  time  before 
action  brought,  proved.    Id.  ibid. 

7.  In  assault  and  battery,  if  the  defendant 
justifies,  and  the  plaintiff  replies  de  infuria 
9ua  propria^  he  cannot  give  in  evidence  a 
batteij  at  another  time.    Anon.  Comb.  50. 

8.  in  trespass  qttare  elatuum  fregU^  and 
all  local  actions,  the  plaintiff  cannot  prove  a 
trespass  any  where  but  where  it  is  laid  in 
the  declaration,  nor  |lay  it  any  where  but 
where  done.  Wabrond  v.  Van  Motes,  8  Mod. 
322. 

9.  If  in  trespass  ^uare  elautum  fregU  he 
pleads  liberum  tenemaUum,  and  issue  is 
taken  thereon,  he  may  show  any  close  that 
is  his  fivehold.  HdvU  v.  Lamb,  Salk.  453. 

10.  But  if  the  plaintiff  gives  the  close  a 
name,  the  defendant  must  prove  a  freehold 
in  the  close  so  named.    S.  C.  Salk.  453. 

11.  A  new  assignment  specially  naming 
the  place  and  its  abuttals,  the  abuttals,  as 
well  as  the  name,  must  be  proved.  2  Dy.  161. 
pL46. 

12.  In  trespass  against  the  sherifffbr  goods 
taken  under  k  fieri  fadaa,  brought  by  a  plain- 
tiff in  a  former  execution,  the  sheriff  must 
prove  the  judgment.  LdlU  v.  BUlen,  1  Ld. 
Raym.  733. 

13.  In  trespass  for  making  replevin  after 
notice  of  a  claim  of  property,  the  notice  only 
is  in  issue.    Leon«ra  v.  Slaey^  6  Mod.  69. 

14.  In  trespass,  evidence  can  be  given  of 
matters  though  not  in  the  declaration  which 
arise  ex  turpi  causa.    Sippora  v.  Basset,  1 
Sid.  225. 

15.  A  mayhem  is  eood  evidence  of  wound- 
ing in  an  action  of  assault,  battery,  and 
wounding.  Thompoon  v.  TVevanton,  Holt. 
266. 

(k)  Verdict,  damages,  and  Judgment. 
1.  In  trespass  against  two  for  taking  a 
gun,  if  one  justiAr  the  taking  in  his  own  de- 
renoe,  and  the  other  plead  **  not  guilty,^'  and 
is  (bund  ffuilty,  and  the  other  issue  is  found 
fer  the  defendant,  judgment  may  be  given 
upon  the  verdict,  on  the  general  issue,  for 
the  verdict  on  the  special  issue,  though  fiiund 
against  the  plaintiff,  does  not  totally  destroy 


his  action.    Marlar  v.  Ayleffe,  cited  6  Mod. 
10. 

2.  But  in  trespass  against  two  for  taking 
goods,  if  one  plead  the  general  ftsue  and  is 
S)und  g^lty,  and  the  other  justify  the  tak- 
ing by  gifl,  and  this  special  plea  is  found  to 
be  true,  judgment  cannot  be  given  on  the 
verdict  against  the  defendant  who  pleaded 
the  general  issue,  because  the  verdict  on 
the  other  defendant's  special  plea 

totally  destroyed*  the  plaintiff's  [  *1433  ] 

action.  Staple  v.  Haydon,  6  Mod. 

10. 

3.  If  the  defendant  be  acquitted  of  the  spe- 
cial matter,  the  vi  et  armis  shall  not  be  in- 
quired into.  Lawe  v.  King,  1  Saund.  81.  1 
Lev.  216.  2  Keb.  237.  7  Hen.  6.  13  b.  1 
H.  7. 19. 

4  So,  if  the  defendant  be  acquitted  of  the 
special  matter  by  judgment  upon  demurrer, 
the  vi  et  armis  shall  not  be  tried  klthough 
the  defendant  has  taken  issue  upon  it.  S.  C. 
1  Saund  81,  82. 

5.  After  verdict,  the  evnJtinaando  shall  ex- 
tend  to  such  only  of  several  trespasses  laid 
with  it,  as  are  capable  thereof.  1  Saund.  24. 
n.  (1).  ForUUroy  v.  Aylmer,  1  Ld.  Raym. 
240,  241.  Brook  v.  Bishop,  2  Ld.  Raym. 
823.    JTemfrteik  V.  Airf2an<f,  2  Mod.  253. 

6.  Trespass  for  taking  his  goods  {jmJLer  al.) 
unam  sataginem,  Anglice,  a  frying-pan;  on 
entire  damages  given,  it  being  moved  in  ar- 
rest that  satago  was  no  Latin  word,  and  sig- 
nifies nothing,  but  it  ought  to  be  tartago,  it 
was  adjudged  for  the  plaintiff,  for  if  it  signify 
nothing,  no  damages  are  given  fer  it  SmiA 
v.  Warner,  T.  Raym.  15. 

7.  Though  the  trespassers  who  are  jointly 
sued  sever  in  their  pleas  and  issues,  yet  the 
one  jury  shall  assess  damages  for  all.  Hob.  66. 

8.  A  judgment  is  given  against  one  of  the 
defendants  in  trespass ;  a  noUe  prosequi  en- 
tered afterwards  against  the  others  will  not 
aid  it.    Coux  v.  iMther,  7  Ld.  Raym.  602. 

9.  Where  the  two  defendants  sever  in 
their  pleas,  and  the  jury  find  for  one  defend- 
ant, and  against  the  other,  the  plaintiff  can 
have  no  judfirment  against  either ;  otherwise 
it  is  if  the  {uaintiff  had  brought  several  ac- 
tions.   Forster  v.  Jackson,  Hob.  54. 

10.  Where  the  two  defendants  sever  in 
their  pleas,  and  the  plaintiff  has  a  verdict 
and  judgment  against  one,  though  he  enter- 
ed a  noSe  prosequi  aeainst  the  other,  yet  this 
is  no  discnarge  of  his  companion ;  otherwise 
it  is  if  there  had  been  a  nonsuit  or  a  noUe 
prosequi  against  one  befere  judgment.  Par- 
leer  V.  Latorenee,  Hob.  70. 180. 

11.  Damages  are  divisible  in  trespass,  and 
may  be  released  as  to  part.  2  Saund.  379  a. 
n.  (14). 

12.  Trespass  quare  etausum  fregit,  and 
pieces  suos  eepit,  Sfc,  without  showing  the 
number  or  nature  of  the  fish,  upon  not  gailty 
pleaded,  and  verdict  for  the  plaintin  with 


1438 


TRESPASS. 


dun&ffeB,  jadg^ment  was  arrested.  Playter  v. 
Wame,  5  Co.  34  b. 

13.  Bat  if  the  damages  had  been  severed, 
viz,  so  mudh  for  taking  the  fish,  and  so  mnch 
for  breaking  the  close,  then  the  plaintiff 
oould  have  taken  h^s  damages  for  breaking 
the  close  with  costs.     Id.  ibid. 

14.  Trespass  m  et  armia  quart  phananos 
9Uoa  et  perdieu  trntu  cepit^  held  good  by  the 
court  after  a  verdict.  Uiher  v.  BtM&neZ,  T. 
Raym.  16. 

15.  In  trespass  of  assault  and  battery 
against  two,  if  one  pleads  to  issue  and  the 
oUier  demurs,  yet  the  damages  shall  be  as- 
sessed entirely  against  them  both.  Jeffraon 
V.  Morton,  2  Saund.  26. 

16.  Where  two  defendants  confess  a  tres- 
pass, the  damages  cannot  be  severed.  Om- 
loto  V.  Archard,  1  Stra.  422. 

17.  When  in  trespass  the  defendants  plead 
several  pleas,  all  triable  by  one  and  the  same 
jury,  and  both  issues  are  found  for  the  plain- 
tiff, the  jury  cannot  sever  the  damages. 
Heyd(rtC9  case,  11  Co.  5  a.  Jenk.  269.  1 
Brownl.  233. 

18.  Trespass  against  several  persons  for 
several  things  taken  at  several  times,  part 
by  one  and  part  by  another,  damages  shall 
be  joint  against  ul.  SmUhton  v.  Oarth^  3 
Lev.  324. 

19.  But  where  the  defendants  plead  sever- 
ally,  the  jury  may  sever  the  damages.  S.  C. 
3  Lev.  324.  in  nottM. 

20.  If  trespass  be  for  breaking  a  house, 
and  entering  into  a  close,  against  one  who 
pleads  not  guilty  as  to  one,  and  demurs  as  to 
the  other,  the  jury  must  find  damages  sever- 
ally for  the  not  guilty,  and  conditionally 
upon  the  demurrer.  jLeonard  v.  Stacy,  6 
Mod.  69. 

21.  If  joint  damages  be  assessed  for  two 
trespasses,  one  of  wmch  lies  not,  the  plaintiff 
cannot  have^  judgment.  iRtcheoek  v.  JEfsiiry, 
3  Leon.  213. 

22.  On  a  demurrer  to  a  justification  in 
trespass,  and  conditional  damages  taken,  if 
entire  damages  be  assessed,  and  any  of  the 
trespasses  is  ill  laid,  the  judgment  shall  be 
arrested  as  to  the  whde.  Jet€  v.  fHUi^  6 
Mod.  14. 

23.  In  trespass  against  several,  where 
there  are  several  issues  or  judgments  by  non 
turn  tii/ormatos  and  several  damages,  plain- 

tiff  can  take  out  execution'  fer 
[  *1484  ]  which  of  the  damages  he  pleases ; 

and  in  such  case,  each  of  them  is 
liable  fbr  the  damages  which  are  found 
against  any  one  of  tMm.  Co66e  v.  Sir  J. 
Heydon,  1  Ro.  30.    HeydonU  case,  11  Co.  5  a. 

24.  When  in  trespass  against  several  de- 
fendants they  plead  not  guilty,  or  several 
pleas,  and  the  jury  find  for  the  plaintiff  in  all, 
the  jurors  cannot  assess  several  damages 
against  the  defondants;  but  in  trespass 
Sj^ainst  two,  if  the  jury  find  one  guilty  at  one 
time  and  the  other  at  another  time,  several 


damages  may  be  taxed,  though  if  the  plaintiff 
himself  oonfosses  that  they  oommitted  the 
trespasses  severally,  the  writ  shall  abate. 
Heydon*9  case,  11  Co.  5  a.  1  Ro.  30. 

25.  In  trespass  against  two,  where  one 
came  and  appears,  ^fec.,  against  whom  the 
plaintiff  declares  oimtU  cum,  who  pleads  and 
is  found  guilty,  damages  assessed  by  the  jury, 
and  afterwards  the  other  pleads  and  is  nond 
guilty,  the  defendant  who  last  pleaded  sliaU 
be  charged  with  the  damages  taxed  by  the 
former  jury*  and  in  such  case  may  have  at- 
Uint.    S.C.  llCo.5a. 

S6b  If  trespass  be  against  two  or  more, 
and  one  demur,  and  another  plead  to  issue, 
the  damages  assessed  upon  the  iasne  shaO 
afiect  him  that  demurred,  if  the  demurrer  be 
ruled  against  him.  Leonard  v.  Slaey,  6  Mod. 
69. 

27.  Trespass  against  two  fbr  taking  cattle 
and  converting  them ;  one  sufiers  Judgment 
by  default,  the  other  justifies  by  distress  for 
rent  due  to  him  who  suffsred  judgment,  and 
to  the  conversion  pleaded  the  jNaintiff's  li- 
cense to  sell,  which  is  found  for  him ;  the 
plaintiff  now  cannot  have  any  benefit  of  the 
judgment,  for  it  does  not  appear  he  had  any 
cause  of  action*    Bigg9  v.  Qrea^idd,  8  Moo. 

2ia 

28.  Trespass  against  two,  one  lets  jndg- 
ment  go  by  de&ult,  the  other  justifies  under 
a  license,  and  has  a  verdict,  the  judgment 
shall  be  arrested  as  against  the  other.  2  Ld. 
Raym.  1372. 

29.  A  verdict  for  defendant  on  an  imma- 
terial  issue  in  trespass  was  set  aside,  and 
judgment  for  the  plaintiff  entered  on  the 
defendant's  eonfession  of  the  trespass  in  his 
plea.    Jbfies  v.  Bodiaer,  Com.  379,  380. 

30.  In  trespass  the  inry  gave  half  a  &r- 
thing  damages,  and  held  gOM.  MBorokmm  w. 
BtiUer,  2  Ro.  21. 

31.  In  trespass  fbr  aforciUe  entry  epon 
the  statute  8  Hen.  6.,  the  plaintiff  is  entitted 
to  treble  damages  where  non  turn  in/ommtua 
is  pleaded,  as  well  as  when  he  obtains  a  ver-> 
diet  upon  issue  jmned.    Bend.  11. 

32.  The  court  will  not  increase  damages 
given  in  trespass  vi  et  armu  if  the  injoiy 
was  consequentiaL  DodweU  v.  Bur/bri^  1 
Mod.  24. 

33.  A  eapialur  should  be  omitted  in  the 
entry  of  judgment  in  trespass,  for  it  is  wholly 
taken  awayby  the  statute.  lAndeeyy.  Clarke^ 
12  Mod.  104. 

34.  One  defendant  in  trespass  diea  before 
trial ;  on  suggestion  after  verdict  of  lus  death, 
judgment  shall  be  against  the  other.  Out 
V.  Loufther,  1  Ld.  Raym.  601^  717. 

(1)  Writ  ofinqwiry. 
On  writ  of  inquiry  endamages  in  trespaae, 
the  plaintiff  cannot  give  evidence  of  conse- 
quential damages  as   in  nuisance.     iSm&. 
case  ofHampeUad  Water,  12  Mod.  519. 

(m)  Coete. 
1.  If  plaintiff  plead  to  the  new  aasigQiiWKt, 
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and  there  be  a  verdict  againet  him,  the  plain, 
tiffifaall  have  general  ooeta  withoat  a  cer- 
tificate,  though  the  special  plea  be  not  tra- 
versed, or  be  traversed  and  Ibond  for  defend- 
ant.   1  Saiind.  300.  n.  [/]. 

2.  But  if  he  suffer  judgment  fay  default  to 
the  new  (assignment,  and  the  plaintiff  pro- 
ceed to  trial  on  the  special  plea  and  fiul,  the 
defrndant  will  be  entitled  to  the  general 
costs,  unless  there  be  a  plea  of**  not  guilty" 
on  the  record.    1  Saund.  300  a.  n.  [/ J. 

[Ste  aai$t  tit.  Costs,  div.  II.  (k),  Vol.  I.  p. 
383]. 

(n)  Error. 

If  judgment  be  given  against  one  trespas- 
ser, and  a  noUe  proteqtd  entered  against  the 
other,  both  cannot  join  in  a  writ  of  error. 
Hob.  70. 

VI.  RSLATtTB  TO  UIDIOTIIINT  FOR  TEESFASS. 

1.  An  indictment  will  not  lie  for  a  bare 
trespass,  for  the  words  vi  ei  mrmU 
I  *143ft  ]  alone*  are  not  sufficient ;  but  there 
must  be  such  an  actual  force  as 
implies  a  breach  of  the  peace,  to  make  a  tree- 
pass  an  indictable  offence ;  and  this  degree  of 
actual  force  must  appear  on  the  face  of  the 
indictment.    6  Mod.  175.  n. 

3.  Damage  done  by  goods  thrown  down 
being  casually  blown  about  by  the  wind,  not 
indicUble.    Rex  v.  OiU,  1  Stra.  190. 

3.  An  indictment  for  trespass  taken  before 
justices  of  the  peace  was  quashed  for  want 
of  the  words  nee  non  ad  divtrmt  fdomag 
trmugreinonU  et  alia  makfaeta  in  comUatu 
ptmd&iBta  avdUndem,  et  ttrminandem  atgign. 
Bex  V.  Coxeter,  11  Mod.  370. 

i.  An  indictment  fuare  cZoiaujfi  A  B/r£gtV 
held  good  notwithstanding  A  had  but  a  lease 
at  wifi  of  the  land.   4  Leon.  6. 

5b  If  an  oflbnce  sufficient  to  maintain  the 
eharge  be  well  laid,  it  Is  sufficient,  though 
other  facts  be  iB  laid.    Salk.  385. 

6.  The  word  verberaverunt^  or  vidnerave- 
rtml,  is  good,  without  imtUium  fecU%  because 
battery  implies  an  assault.    Salk.  384. 

7.  An  indictment  for  entering  a  field  and 
carrring  away  twenty  oaks  there  growing,  is 
good  for  the  trespass,  and  bad  as  to  the  aspor- 
Ution.    Rex  r.  Harris^  11  Mod.  113. 

8.  But  the  words  **  there  prrowing,  the 
goods  and  chatties,  &c.,**  may  be  rejected  as 
surplusage.    S.  C.  11  Mod.  121. 

9.  An  indictment  for  a  trespass  is  good, 
although  some  parts  of  the  charge  represent 
the  defendant  as  an  accessary,  and  not  as  a 
principal,  for  the  aame  facta  which  in  folony 
make  a  man  an  accessary,  make  him  a  prin- 
cipal in  trespass  and  in  treason.  RexT.lVaeu, 
6  Mod.  17. 33. 
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I.  How  THE  trial  should  BE. 

1.  If  a  statute  create  an  o£hnce  without 
laying  how  it  shall  be  tried,  the  trial  of  it 
shall  be  by  jury.  Rex  v.  Stumejf^  7  Mod. 
99. 

2.  The  trial  of  bastardy  in  an  action  for 
slander  shall  be  per  paie^  and  not  by  the  ordi- 
nary.   Anon.  Hob.  179. 

3.  The  question  whether  there  has  been  an 
usage  in  a  corporation  to  have  certain  offi- 
cers, is  proper  to  be  tried  by  a  jury.    Say.  37. 

4.  Customs  of  London  ought  to  be  tried  by 
certificate  by  mouth  of  the  recorder,  and  not 
pet-  pais,  LeatherteUer$*  Co,  v.  Beacon^  T. 
Jones,  149. 

5.  Where  the  issue  is  matter  of  spiritual 
cognisance  mixed  with  a  temporal  matter,  it 
shall  be  tried  hj  a  jury,  and  not  by  the  ordi- 
nary, as  the  avoidance  of  a  church  by  resig- 
nation.   3  Dy.  338.  pi.  48. 

6.  The  question  whether  a  person  was  a 
priest  at  the  time  of-his  admission  to  a  bene- 
fice shall  be  tried  by  the  bishop, 

and*  not  by  the  country.    Hia    [  *1436  ] 
v.  Boomer,  2  6how.  53. 

7.  Duke  or  not  duke,  earl  or  not  earl,  peer 
or  not  peer,  A'C,  shall  be  tried  by  record,  not 
by  the  county ;  but  in  the  case  of  a  woman 
who  is  a  duchess,  Jko.,  and  by  marriage,  the 
trial  shall  be  by  the  county.  Counteee  of 
Rutland' t  case,  6  Co.  53  b.  Rex  v.  KmUye^ 
Holt,  531. 

8.  The  trial  of  full  age  in  an  tBtate  probanda, 
must  be  by  jurors  of  forty-two  years  old  at 
least    Darcff  v.  Lei^h,  Hob.  335. 

9.  The  trial  of  an  issue  by  six  jurors  is  not 
good,  although  alleged  to  have  been  used  so 
by  custom.  Tredymmock  v.  Perrvman,  Cro. 
Car.  36a 

10.  An  alien  and  an  Englishman  plead  not 
ff uilty^  to  an  information  upon  a  penal  law ; 
Uie  trial  shall  be  wholly  by  English,  not  per 
medietatem  UngwB,    Mo.  557. 

11.  Ad  alien  being  defendant,  a  tales  de 
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eireuiMtanttbus  is  Cood,  no  exception  being 
taken,  and  eleven  of  the  principal  appearing. 
Cfitodwin  V.  Mountenaugk,  Cra  Eliz.  818. 841. 

12.  The  parties  at  the  trial  are  demandable 
first,  and  on  default  the  plaintiiT  shall  be  non- 
Boited,  or  an  inquiry  awarded  by  default 
against  the  defendant,  though  a  fall  jury  do 
not  appear.    3  Dy.  S65.  pi.  1. 

13.  So  in  C.  B.,  at  the  return-day  of  the 
habeas  corpus  jur.^  though  the  sheriff  do  not 
return  the  writ.  2  Dy.  214.  pi.  45.  3  Dy. 
286.  pi.  44. 

14  Where  ncme  of  the  principal  panel  ap- 
pear  upon  the  habeas  corpora  and  distringas^ 
a  decern  tales  shall  issue ;  but  if  it  be  awarded 
upon  the  tienire^  it  is  error.    Cra  Eliz.  503. 

15.  On  the  trial  of  indictments  and  infi>r- 
mations,  neither  the  prosecutor  nor  the  de- 
fendant  can  pray  a  taies  without  a  warrant 
from  the  attorney-general  Rex  \1  Banks^  6 
Mod.  246. 

16.  Trial  held  good  by  twelve  of  twenty- 
three  who  only  were  returned  on  the  t>eR. 
fac, ;  but  otherwise,  if  a  tales  had  been  awar- 
ded.   Pawlet  V.  Christmas,  Cro.  Eliz.  587. 

17.  Upon  the  trial  of  different  issues  at  the 
same  time,  the  evidence  as  to  every  issue 
may  be  given  separately.  Kemp  v.  MackriU, 
Say.  131. 

18.  Upon  a  record  of  nut  priia  varying  in 
substance  from  the  plea-roll,  the  trial  is  mere- 
ly void.  WhyU  v.  Rysdoh  Cro.  Car.  20, 21. 
194. 

II.  Where  it  should  be. 

1.  Transitory  matter  arising  in  one  county 
cannot  by  plea  be  brought  into  another  coun- 
ty.   Collins  v.  Sutton^  I  Lev.  149. 

2.  Where  the  action  is  transitory,  it  shall 
be  tried  where  the  action  is  laid.  Rief^field 
V.  UdaU,  Carter,  192.  HufWs  case,  3  Lev. 
394.    2  Lev.  122. 164. 

3.  Where  as  well  the  contract  as  the  per- 
formance of  it  is  wholly  made  and  alleged  to 
be  done  beyond  sea,  it  is  not  triable  by  our 
law ;  but  if  the  promise  be  made  in  England, 
it  shall  be  tried.    Dowdale*t  case,  6  Co.  47. 

4.  If  the  principal  cause  be  within  the  ju- 
risdiction, and  an  issue  arises  which  depends 
on  foreign  laws,  it  may  be  tried  in  the  next 
county,  and  the  foreign  laws  given  in'  evi- 
dence.    Way  V.  Yally,  Salk.  651. 

5.  Where  the  issue  arose  in  two  counties, 
it  was  held  that  two  venires  should  issue,  and 
six  of  one  county  and  six  of  another  should 
try  the  issue.  Cra  Eliz.  471.;  but  see  21 
Jad.    2  Lev.  122. 

6.  In  ejectment  for  land  in  W,  in  the  pa- 
rish of  B,  and  for  tithes  in  W  and  X,  the 
lease  and  ejectment  are  alleged  to  be  in  B ; 
semb.  the  venue  shall  be  out  of  B,  W,  and  X. 
Haynes^s  case,  11  Ca  23  a.  Moore,  637.  1 
Ro.  65.  S.  C 

7.  Where  a  sale  in  market  was  pleaded  in 
bar  in  trover  in  one  county,  and  the  issue  was 
upon  the  same  sale  made  by  covenant  in 
another  county,  the  trial  in  the  county  where 


the  covenant  was  made  was  holden  good* 
Harding  v.  5A«niia»,Cra  Eliz.  510. 

8.  In  trespass  quare  elausum  fregitf  the 
defendant  justified  under  a  grant  mxm  the 
queen  by  letters  patent ;  the  {uaintiff  took  is* 
sue  on  the  grant;  held,  the  trial  shall  be 
where  the  land  lies.    Eden''s  case,  6  Ca  15  b. 

9.  In  felony,  the  trial  shall  be  always  by 
the  common  law,  in  the  same  place  where 
the  offence  was.  Dowdale*s  case,  6  Co.  47  a. 
and  47  b. 

10.  Treason  committed  in  Ireland  by  an 
Irish  peer  cannot  at  common  law  be  tried  in 
England.    3  Dy.  360.  pi.  & 

11.  An  indictment  for  not  re- 
pairing a*  county  bridge  shall,  on  [  *I437  ] 
sufiTgestion  that  the  whole  county 

is  mterested,  be  tried  in  the  next  adjoining 
county.    Rex  v.  WtUf ,  6  Mod.  307. 

12.  When  a  bar  is  pleaded  in  a  real  or 
personal  action,  as  a  release,  Stc  in  a  foreign 
county,  the  jury  that  try  it  shall  aveas 
damages  for  the  profits  of  the  lands  in  ano- 
ther county,  and  by  that  means  shall  inquire 
of  things  local  in  another  county,  which 
originally  they  could  not  do.  D(nodmie*s 
case,  6  Co.  47  a.  and  47  b. 

13.  It  is  no  objection  afler  verdict  that  an 
action  of  covenant  for  not  repairing,  &e. 
was  brought  and  tried  in  a  foreign  county, 
that  defect  being  cured  by  the  statute  16  ft 
17  Car.  2.  c.  8.  The  BaUiff,  Sec.  of  UUhfitid 
V.  SlaUr,  Willea,  431. 

14  Since  the  jury-act,  the  vemre  facias 
must  be  de  eorpore  comUalus  in  the  actions 
excepted  by  the  act  for  the  amendment  of 
the  law.    2Stra.  1085. 

15.  Trial  in  a  wrong  connW  after  verdict, 
is  good  by  16  Car.  2.  c.  7.  Chew  y.  Briggm, 
12  Mod.  7. 

III.  WrrHiR  WHAT  ma  it  should  be. 

1.  On  an  indictment  for  smuggling,  An:^ 
the  trial  is  to  be  within  two  terms  after  com- 
mitment.   Rex,  V.  Waller,  8  Mod.  5. 

2.  Trial  of  a  prisoner  by  virtue  of  a  com- 
mission of  oyer  and  terminer,  without  aojr 
commission  of  gaol-delivery,  may  be  the 
same  day  of  the  the  inquiry.    Cro.  Car.  563. 

3.  Different  issues  in  the  same  cause  may 
be  tried  in  difierent  terms.  Kemp  T.  Mscib- 
rilly  Say.  130. 

4.  The  defendant  in  error  took  the  record 
of  nisi  prias  and  proceeded  to  trial  at  the 
firat  assizes  after  the  issue  joined  ;  held  good, 
and  the  court  denied  a  new  triaL  2  Saand. 
336. 

IV.  RCLATIVX  TO  TUAL8  BY  ntOTlBO. 

1.  In  error,  replevin,  prohibition,  and 
qaare  impedit  the  defendant  may  carry  the 
cause  down  to  trial  without  a  proviso. 
2  Saund.  336.336  a. 

2.  There  must  be  a  rule  before  any  trial 
by  proviso.    Dobson  t.  TIb^Iot,  S  Stra.  1065. 

3.  Defendant  may  try  the  canse  by  pro- 
viso, upon  default  being  made  the  next 
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tenn  after  iMoe  joined.    WiUiwm  ▼.  Jonet^ 
Ca.  Prac  C.  P.  101. 

4.  In  civil  actiom,  the  defendant  cannot 
cany  down  a  cause  to  trial  by  proviso  until 
after  default  in  the  plaintiff,  except  in  special 
cases,  as  in  quare  impediU  in  replevin,  in 
prohibition,  &c.,  where  the  defendant  is  in 
some  respect  in  the  nature  of  a  plaintiff. 
Rex  V.  Bankt,  6  Mod.  246. 

5.  There  cannot  be  a  trial  by  proviso  in 
the  king's  case,  because  there  can  be  no 
laches  in  the  king.  Rex  v.  Bank»<,  6  Mod. 
247.    2  Ld.  Raym.  1083.    2  Salk.  652. 9.  C. 

6.  Nor  at  ntst  priu9^  unless  by  warrant 
from  the  attorney-general.  Rexv,  Banks, 
2  Salk.  652. 

7.  A  cause  cannot  be  carried  down  by 
proviso  until  issue  ia  made  up.  Owen  v. 
Aikinmn,  7  Mod.  156. 

8.  By  7  &  8  W.  3.  c.  32.,  when  a  defendant 
is  entitled  to  carry  down  a  cause  to  trial  by 
proviso,  he  may  in  the  preceding  issuable 
term  sue  out  a  new  venire  by  proviso,  and 
prosecute  the  same  by  kabeas  corput,  or  As- 
Irtngos,  with  a  iitst  prtus,  &c.  6  Mod.  246.  n. 

9.  But  since  the  14  G.  2.  c.  17.,  which 
gives  a  defendant  judgment  as  in  cases  of 
non-suit,  where  a  plaintiff  does  not  proceed 
to  trial  according  to  the  rules  of  the  court, 
the  trial  by  proviso  has  fallen  into  disuse. 
6  Mod.  246.  n.  2  Saund.  366  6.  7  Mod. 
156.  n. 

10.  Defendant  pays  costs  for  not  trying 
by  proviso.    WiOcita  v.  Poole,  2  Slra.  797. 

V.  RKLATirS  TO  TRIALS    AT  BAE. 

1.  The  master  of  the  crown  office,  upon  a 
wexrefaeian  and  issue  joined  thereon,  is  en- 
titled to  a  trial  at  bar.    Anon,  6  Mod.  123. 

2.  A  trial  at  bar  may  be  had  of  a  suit  in 
/onvw  pauperis,    12  Mod.  318. 

3.  In  indictment  and  information  the  trial 
must  be  at  bar,  unless  the  attorney-general 
will  grant  a  nUi  pritu.  Rex  v.  &idca,  6 
Mod.  247. 

4  In  any  case  of  value  or  difficulty,  a  trial 
at  bar  may  be  had  of  common  right.  Lord 
SnufwteA'*  case,  Salk.  648.  Prac.  Ca.  K.  B. 
217. 

5.  A  trial  at  bar  will  be  granted  for  the 
importance  of  the  consequences.  .  Rex  v. 

l'Wey,lStra.52. 
[  •1438  ]      6.*  A  trial  at  bar  was  ordered 

on  defendant's  affidavit  of  twenty 
witnesses,  and  damages  laid  at  50,000£» 
plaintiff  having  liberty  to  examine  a  witness 
before  a  judge,  and  defendant  waiving  his 
privilege  of  parliament  Ld.  HiUsbonugh 
T.  J^eryei,  1  Barnes,  320. 

7.  So,  where  the  whole  estate  in  demand 
is  of  value,  though  against  several  defen- 
dants.   Preston  v.  Lingden^  I  Stra.  479. 

8.  A  trial  at  bar  is  never  denied  to  the 
officers  of  the  court  or  barristers.  Sir  S. 
Astreifs  case,  2  Salk.  651. 

9.  It  is  not  sufficient  for  the  obtaining  of 
a  trial  at  bar  to  allege  generally  in  an  affi- 


davit, that  difficulty  is  expected  to  arise  at 
the  trial  of  the  cause,  but  the  particular 
difficulty  which  is  expected  to  arise  ought  to 
be  pointed  out  Rex  v.  The  Burgesses  of 
Caermarthen,  Say.  79. 

10.  It  is  not  usual  to  grant  a  trial  at  bar 
the  same  term  in  which  the  motion  is  made. 
Edwards  dem.  Edwards  v.  Earl  of  Wartoick^ 
Ca.  PracCP.  66. 

11.  No  rule  for  trial  at  bar  in  any  action 
before  issue  joined.  Borough  of  Christ'*s 
Ckurek's  case,  2  Stra.  696. 

12.  Except  in  an  action  of  ejectment 
Semb.  Anon.  Say.  155. 

13.  In  a  capital  case,  the  court  will  not 
appoint  a  trial  at  bar  until  the  defendant  is 
present.    Rex  v.  Johmon^  2  Stra.  826. 

14  A  trial  at  bar  will  not  to  be  granted 
of  a  country  cause,  if  many  of  the  witnesses 
are  old  or  infirm.  Jtfaftin  v.  Sparrow^  Andr. 
273. 

15.  A  trial  at  bar  ought  not  to  be  mnted 
because  the  cause  is  expected  to  be  long,  or 
merely  on  account  of  the  value  of  the  matter 
in  question.  Rex  v.  The  Burgesses  of  CasT' 
marthen^  Say.  79. 

16.  It  must  be  a  case  both  of  difficulty 
and  value.  Crofts  dem.  DaUfjf  v.  WHts^ 
Andr.  271. 

17.  Where  the  king  is  party,  a  trial  at  bar 
may  be  the  last  paper  day  in  term.  Rex 
V.  Sir  J.  Banks,  2  Salk.  625. 

18.  But  the  crown  is  not  entitled  to  a  trial 
at  bar  of  course  where  there  is  a  prosecutor. 
Rex  V.  Hales,  2  Stra.  816. 

19.  Otherwise  where  it  is  his  own  cause. 
Id.  ibid. 

20.  A  cause  cannot  be  tried  at  bar  where 
the  cause  of  action  arises  and  is  laid  in 
London,  by  reason  of  their  charter.  Anon. 
Salk.  644    Cot/eU  v.  Boin^riaige,  2  Stra.  856. 

VI.  RXSPICTINO  NOTICE   OF  TaiAL. 

1.  Notice  must  be  given  in  a  trial  by  pro- 
viso.   RUe  V.  WUtner,  U  Mod.  237. 

2.  Two  days'  notice  is  to  be  given  after  a 
ne  reeipialur  at  sittings,  &e.  Highmore  v. 
Walker,  Salk.  653. 

3.  Anciently  fourteen  dajrs'  notice  of  trial 
was  necessary,  except  where  the  assizes 
were  held  within  fourteen  days  after  the 
term ;  but  now,  by  the  14  G.  2.  c  17.  s.  4., 
*Mn  causes  tried  at  the  sittings  at  West- 
minster or  in  London,  where  the  defendant 
resides  above  forty  miles  from  the  said  cities 
respectively,  there  shall  be  notice  given  of 
trial  ten  days  before  such  intended  trial.'' 
Anon.  6  Mod.  18.    1  Sid.  34. 

4  The  practice  is,  if  the  defendant  live 
within  forty  miles  of  London,  and  the  venue 
is  laid  either  in  London  or  Middlesex,  that 
eight  days'  notice  of  trial,  exclusive  of  the 
day,  is  to  be  given.    Anon.  6  Mod.  18. 

5.  But  if  the  defendant  live  above  forty 
miles  from  London,  and  the  cause  is  to  be 
tried   in  London    or   Middlesex,  fourteen 
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days  must  be  ^veD,  parBoant  to  the  ancient 
practice.    Id.  ibid. 

6.  And  the  yerdict  may  be  eel  aside  for 
want  of  fourteen  days'  notice  iu  such  case. 
2  Barnes,  338. 

7.  Eight  days'  notice  of  trial  held  bad, 
defendant  liring  in  Ireland.  iTormon  t. 
JKsyie,  1  Barnes,  213. 

8.  On  notices  of  trial,  the  distance  (Vom 
London  is  taken  by  computed  miles.  BaU9 
T.  Pettiphar,  3  8tra.  954. 1336. 

9.  The  rules  of  fourteen  days'  notice  of 
trial  shall  not  be  altered  upon  the  defbn- 
dant's  coming  to  London  for  a  few  days. 
WkUek^ad  ▼.  Goorfycr,  Oa.  Prac.  C.  P.  73. 

10.  Where  the  plaintiff  ought  to  ^y  the 
defendant  fourteen  days'  notice  of  trial,  the 
defindant  ought  to  give  the  like  notice 
where  he  tries  the  cause  by  proviso.  Swale 
T.  Lea99r,  Ca.  Prac.  C.  P.  134.  1  Barnes, 
317.  S.  C. 

11.  If  a  cause  has  been  at  issue  four  terms, 
there  must  be  a  full  term's  notice  of  trial 

either  by  plaintiff  or  defendant.* 
[  *1439  ]  Aikwin  v.  CorbiU,  3  Salk.  650. 

3  Saond.  336  a.  n.  [e].  Anon.  6 
Mod.  la  146.  Harwv  v.  Wright,  10  Mod. 
40.  Bower  v.  Street,  Ca.  Prac.  C.  P.  2  Ca. 
Prac.  C.  P.  66.    1  Sid.  34. 

13.  Except  the  proceedings  have  been  stop- 
ped by  injunction.  6  Mod.  146.  n.  1  Sid. 
93.    Salk.  650.  note. 

13.  Or  where  the  delay  has  been  occasion- 
ed by  the  privilege  of  the  defendant  Sir  H. 
Pory*9  case,  1  Sid.  92. 

14.  But  the  defendant  can  try  it  by  pro- 
viso after  the  year  without  giving  a  term's 
notice.    Throgmorton^e  case,  1  Sid.  34 

16.  The  term  in  which  the  issue  is  joined 
is  inclusive;  but  notice  at  any  time  within 
the  year,  though  countermanded,  is  a  notice 
within  four  terms.    Anon.  6  Mod.  18. 

16.  The  meaning  of  the  rule,  that  *«  after 
a  cause  has  slept  four  terms  afler  issue  join- 
ed, there  must  be  a  term's  notice  of  trial,"  is, 
that  there  shall  be  some  actual  proceeding 
within  the  four  terms.  LeaatUd  v.  Dyer^  6 
Mod.  58.    Salk.  557. 

17.  The  striking  of  a  juiy,  or  any  motion 
in  a  cause,  or  an  intervening  notice  of  trial, 
or  the  like,  is  a  sufficient  proceeding,  and 
then  only  common  notice  is  necessary. 
Bower  v.  Street,  Ca.  Prac  C.  P.  3.  6  Mod. 
58.    G^reen  v.  OaunUet,  1  Stra.  531. 

18.  But  suing  out  a  ventre  faciae,  tested 
the  last  day  of  the  term,  is  not  a  proceeding 
within  term  as  to  excuse  notice  of  trial.  La- 
gier  V.  Dyer,  2  Salk.  650. 

19.  The  notice  to  be  given  within  the  ibur 
terms,  where  no  proceedings  have  been  had 
for  a  year,  must  be  within  the  last  term,  «e- 
dente  eurto.    6  Mod.  19. 

30«  Notice  at  any  time  during  the  sitting 
of  the  court,  and  within  the  last  day  of  the 
last  of  the  four  terms  is  sufficient.  6  Mod. 
58. 


31.  A  terra's  notice  must  he  given  for  tfaa 
essoign  day.  3  Stra.  1164.  Salk.  650.  Buxon 
V.  PsUois,  Ca.  Prac.  C.  P.  66.  Ca.  Prac  C. 
P.  3. 

33.  But  held  that  an  old  issue  notice  of 
trial  given  before  the  first  day  in  fall  term  is 
as  sufficient    Harvey  v.  PotUr,  1  Stra.  211. 

33.  A  term's  notice  is  so  to  be  understood, 
that  a  whole  •  term  most  intervene  between 
notice  and  trial.     10  Mod.  ^. 

34.  Notice  of  trial  to  defendant's  servant, 
no  good  notice.    Rex  v.  Ward,  12  Mod.  516. 

35.  Butnotice  to  a  turnkey  is  good  against 
a  prisoner.   Wutekead^,  Barber,  1  Stra.24& 

36.  Notice  of  trial  given  to  the  attoni^ 
in  the  country,  held  good.  Thakhwrn  t. 
Baoeloeib,  2  Barnes,  239.    Sed  oido  Ih.  tlS. 

27.  But  where  given  on  the  issue  book  it 
must  be  to  the  agent  in  town.  Taekkmn  ▼• 
Haoeloek,  2  Barnes,  239.    Ca.  Prac  a  P.  ISO. 

28.  Notice  given  anon  the  issae  is  good, 
though  without  date,  ttc  Henb%try  v.  Rooe, 
2  Stra.  1337. 

39.  Notice  of  trial  cannot  be  twice  conti- 
nued in  the  same  term.  Oreon  v.  Oiffard,  S 
Stra.  1119. 

30.  First  notice  of  trial  good,  but  the  no. 
cond  bad ;  continuance  good,  yet  held  irre- 
gular.   Jaoob  V.  Mmkt  1  Bamss,  214. 

31.  Want  of  notice  of  trial  is  waved  by 
making  a  defence.  Lane  v.  Ttnoe,  HoU, 
498. 

VII.  RxsnECTING  THB  rOTTING  OVP  A  TBIAL  ; 

(a)  For  what  caute  ailowed. 

1.  The  trial  of  a  cause  was  put  off  becauee 
th9  defendant's  attorney  was  so  ill  as  not  to 
be  able  to  attend  the  trial.  Saykyy*  Grants 
Say.  63. 

2.  In  an  action  for  scandalous  words,  ge- 
neral affidavit  of  absence  of  witness  held  suf- 
ficient   Bud  V.  Miiward,  1  Barnes,  337. 

3.  A  trial  is  not  to  be  put  ofi^  because  n 
suit  is  pending  in  the  spiritual  court  for  the 
same  matter.  Saliibwy  v.  Proctor,  3  Salk. 
646.  549. 

4.  The  court  refused  to  give  further  time 
for  the  trial  of  a  feigned  issue  after  the  re- 
cord had  (without  any  good  reason  appear- 
ing for  so  doing)  been  withdrawn.  Rue  T. 
Lawton,  Say.  615. 

5.  If  witness  goes  out  of  town  after  notice 
of  trial  given,  the  trial  is  not  to  be  put  oflEl 
Bowmo  V.  C^urcA,  1  Barnes,  326. 

(b)  Afidamt  fir  that  ^ 

1.  Where  the  plaintiff  movee 
to  put  off*  the  trial  until  produc-  [  •li^O  ] 
tion  of  a  deed,  it  must  be  sworn 

that  the  party  cannot  safely  go  to  trial  with* 
out  it    ilnon.  C.  T.  Hardw.  390. 

2.  An  affidavit  to  put  off  trial  for  want  of 
material  witnesses  should  be  positive,  that 
they  are  material  witnesses,  and  not  as  the 
defendant  believes.  WMury  r.  IdoUr,  Ca. 
Prac  C.  P.  81. 

3.  An  affidavit  to  put  off  a  trial  in  the  ab> 
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■enoe  of  m  material  wiUie«,  mutt  show  that 
doe  dUigoDCe  hat  been  used  to  obtain  tacb 
witnett.    Oraoenor  ▼.  Femoidt^  7  Mod.  120. 

4.  An  affidavit  to  put  off  a  trial  for  want 
of  a  witnett,  matt  be  made  by  the  defend- 
ant, and  not  by  the  attorney.  Price  v.  Wat' 
uik  Ca.  Free.  C.  P.  96. 

5.  An  affidavit  for  patting  off  a  trial  for 
want  of  a  material  witnett  may  be  made  by 
a  third  perton.  Day  y.  jSiainaofi,  f.  Bamea, 
353. 

6.  On  motion  to  pat  off  a  trial,  affidavita 
taken  before  a  yice-eontul  abroad  wat  suf- 
fered to  be  read.  CarUk  y.  Kennedy^  2  Barnet, 
384. 

(c)  Aoltce. 

Notice  of  an  intention  to  move  on  the  day 
of  trial  to  pat  off  a  trial,  mutt  be  previoatly 
given  to  the  oppotite  party,  together  with 
copies  of  the  affidavits  on  which  the  motion 
it  intended  to  be  groanded.  Edwarda  y.  Fe- 
«y,  C.  T.  Hardw.  128. 

(d)  Jifntien, 

Motion  to  put  off  a  trial  thould  be  made 
two  dayt  before  the  day  of  trial.  RtthetU  y. 
Dovnet^CtL.  Prac.  C.  P.  98. 

VIII.  RKtpacTUia  tai  countirmand  op  no- 

TICB  OP  TRIAL. 

1.  Countermand  of  a  notice  of  trial  is  not 
good  on  a  Sunday.  Deighton  v.  DaUon^  Ca. 
Frac.  C.  P.  16. 

3.  Countermand  may  be  given  either  in 
town  or  country.  Goodright  v.  Hoiblyn^  Ca. 
Prac.  120.    1  Barnet,  215. 

3.  Notice  of  trial  for  the  astizet  may  be 
countermanded  in  London.  Oerry  y.  SheiU-' 
ton,  Ca.  Prac  C.  P.  4& 

4.  Two  dayt'  notice  of  countermand  it  in 
general  tufficient.    1  Barnet,  216. 

5.  But  a  countermand  of  notice  of  trial, 

S'ven  to  the  agent  in  town,  must  be  four  dayt 
fore  the  assizes.    Mendypaee  v.  Htunfrey^ 
T.  Hardw.  369. 

6.  The  four  days  of  countermand  must 
exclude  the  day  of  giving  it.  WhUlock  y. 
Humphreys,  2  Stra.  849. 

7.  Where  the  commission-day  of  the  assizes 
was  on  Monday,  a  countermand  on  the  Sa. 
turday  before  was  held  regular.  Stqffbrd  v. 
TTiompaon,  2  Barnes,  237. 

8.  After  notice  is  countermanded  it  cannot 
be  continued  at  the  same  time.  .Smith  v. 
fibj,  1  Barnes,  220. 

9.  Countermanding  notice  in  a  town  cause 
two  days,  and  in  a  country  cause  four  days 
before,  will  save  costs.  WhUhek  v.  Hum- 
pkreyt,  2  Stra.  849. 1073. 

IX.  RisraoTiNG  yiw  trials;— 

(a)  For  what  cause  gratUabU. 

I.  The  mitdirection  of  the  judge  who  triet 
a  cante,  and  hit  refusing  to  admit  good  evi- 
dence, are  retpectively  good  groondt  |br  a 
new  trial.  Jltunu  6  Mod.  242.  Anon,  Salk. 
649.    Holt,  704. 

3.  The  ooort  will  grant  a  new  trial,  if  the 

Vol.  n.  59 


judge  who  tried  the  cante  it  diatatitfied  with 
the  verdict.  Sir  Osbom  Hands  y.  Tripp,  2 
Mod.  200.    Say,  1,2.264. 

3.  It  it  a  good  ground  to  grant  a  new 
trial,  that  the  judge  who  tried  the  eaute  over- 
ruled good  or  admitted  bad  evidence,  al- 
though the  other  party  have  remedy  by  bill 
of  exception.  Rex  v.  WtUs,  6  Mod.  307. 
Jirum.  7  Mod.  53.  Holt,  704.  Thmkins  y. 
mi,  7  Mod.  64. 

4.  The  court  will  grant  a  new  trial,  if  the 
verdiot  wat  obtained  by  turprite.  Antm.  2 
Show.  155. 

5.  A  new  trial  wat  granted  after  an  a& 
quittal  on  an  indictment,  becaute  the  defend- 
ant had  not  given  due  notice  of  trial.  Rex 
y.  Furser,  Say.  90. 

6.  If  a  protecutor  remove  an  indictment 
found  at  t2ttiont  into  tlie  King't  Bench,  and 
the  defendant  obtain  a  nisi  j^us  from  the 
attorney-general,  and  carry  it  down  to  the 
next  tettiont  by  proviso,  without  leave  fint 
obtained  from  the  court,  and  it  thereon  ac- 
quitted, the  court  will  grant  a  new  trial. 
Rex  v.  Banks,  11  Mod.  33. 

7.  A  new  trial  wat  directed  by 

the  Lord*  Chancellor,  where  the  [  *1441  ] 
former  verdiot  had  been  com- 
plained of  in  a  bill  before  him,  the  complain- 
ant paying  the  cottt  of  the  firtt  trial   Jition. 
2  Vent.  351,  352. 

8.  Motion  for  a  new  trial,  founded  on  a 
variance  between  the  ittue  delivered  and 
the  record,  wat  granted,  (though  the  court 
did  not  think  the  variance  material),  the 
merita  not  having  been  tried;  cottt  to  at- 
tend the  event.  Fitch  q.  t.  v.  Vernon^  2 
Barnet,  381.    Salk.  644.  648. 

9.  A  new  trial  it  grantable  in  ejectment, 
after  a  trial  at  nici  prius,  whether  the  ver- 
dict be  for  plaintiff  or  defendant  Smith  dem. 
Dormer  v.  Parkhurst,  Andr.  324. 

10.  New  trial  granted,  at  well  where  da- 
maget  are  lett,  at  where  greater  than  they 
ought  to  be.  Sutton  v.  Andrews,  2  Bamea, 
354. 367. 

11.  The  court  will  grant  a  new  trial  on 
account  of  the  penal  having  been  improperly 
return ed.    Oree  y, Sharp,  6  Mod.  285. 

12.  New  trial  granted  where  the  foreman 
of  the  jury  (by  mittake)  gave  a  verdict  for 
the  defendant  inttead  of  the  plaintiff.  Baker 
y.  MUes,  Ca.  Prac.  C.  P.  166. 

13.  Finding  contrary  to  the  opinion  of  the 
judge  on  the  point  of  law,  and  not  finding  a 
tpecial  verdict  when  the  court  directt  it,  are 
sufficient  grounds  for  a  new  trial;  except 
where  the  judge  was  clearly  mistaken  in 
point  of  law,  and  also  except  where  it  ap- 
pears upon  the  record,  that  it  is  impottible 
the  defendant  thould  have  judgment  by  rea- 
son of  bis  bad  plea.  Rex  v.  Poole,  C.  T. 
Hardw.  23.    Say.  2.  35. 

14.  The  jury  being  treated  is  ground  for  a 
new  trial.  Msor  v  Paughan,  Pra&  Ca.  If.,  B. 
142.    Cro.EUz.430. 
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15.  It  may  be  granted  for  miibehaviour ' 
of  the  jury,  or  if  the  court  think  the  defen- 
dant has  been  improperly  convicted  on  an 
indictment.    Salk.  647.  n.    Reg.  ▼.  HeUUm, 

10  Mod.  303, 203. 

16.  Where,  after  the  jurors  have  retired, 
one  of  them  leaves  the  room,  speaks  to  the 
opposite  attorney,  and,  without  the  content 
c^the  other  side,  receives  a  bundle  of  papers 
from  such  attorney,  the  verdict  will  be  set 
aside.  Jenningt  v.  Wame^  C.  T.  Hardw. 
116. 

17.  A  new  trial,  because  the  foreman  had 
declared  the  plaintiff  should  never  have  a 
verdict.  Den/  v.  Hund,  of  Hodford^  Salk. 
645. 

18.  Or,  if  the  jury  cast  lots ;  but  their 
own  affidavit  will  not  be  received.  Id. 
ibid.  n. 

19.  New  trial  may  be  granted,  though  af. 
ter  trial  at  bar.  Sir  C  Mutgrme  v.  JV(»en- 
•on,  1  Stra.  584. 

SO.  As  where  the  verdict  is  against  evi- 
dence. Smith  dem.  Dormer  v.  jrariAuri/, 
Andr.  323. 

21.  Whether  a  new  trial  is  grantable  after 
a  special  vervict,  qtusre.  S.  C.  Andr.  323. 

22.  The  unavoidable  abeence  of  a  mate- 
rial witness,  or  the  subsequent  discovery  of 
evidence  is  ground  for  a  new  trial,    i^non. 

11  Mod.  1.    Salk.  273.  674. 

23.  Tricks  by  the  adverse  party,  as  im- 
prisoning the  opposite  party's  witness,  iic^ 
are  grounds  for  a  new  trial.  Davit  y.  Dave' 
ritt,  11  Mod.  141.    Salk.  647.  n. 

Si4.  An  inferior  court  mav  grant  a  new 
trial  lor  surprise  or  irregularity,  or  set  aside 
a  regular  interlocutory  judgment,  to  let  in  a 
trial  upon  the  merits.  Jtfisyor  of  BristoPt 
I,  Salk.  650. 


(b)  WhenanewirialwiU  not  be  granted, 

1.  The  court  will  not  grant  a  new  trial, 
unless  the  party  applying  for  it  can  make 
ont  a  new  case.  Jtftns  v.  Solebay,  2  Mod. 
245. 

S.  No  new  trial  to  be  granted  on  aoconnt 
of  matter  which  was  known  before  the  trial. 
JVaelon  v.  Sutton,  12  Mod.  584. 

S.  Nor  upon  a  mere  suggestion  that  the 
party  was  not  apprised  of  a  particular  evi- 
dence.   Ruharde  v.  Sims,  9  Mod.  328. 

4.  If  several  persons  act  as  partners  and 
contract  debts  and  an  action  is  brought 
against  several  persons  as  those  composing 
the  whole  6rm,  the  court  will  not  grant  them 
a  new  trial  on  a  suggestion,  that  all  those 
ooncemed,  were  not  named,  or  that  some 
were  named  who  were  not  concerned.  Smiih 
▼.  Huggine,  7  Mod.  407. 

5.  A  ^ew  trial  is  never  granted  for  want 
of  evidence  whereof  the  party  was  apprised, 

and  which  he  might  have*  had 
[  *1443  ]  at  the  trial.    Anon.  6  Mod.  222. 
lb.  22.    2  Stra.  691. 
6..  But  if  it  be  proved  thai  endeavoan 


were  used  to  procure  the  witoeaeea,  and  thai 
they  were  prevented  by  some  unforeseen  ac- 
cident from  attending,  the  abeence  of  each 
witnesses,  if  material,  may  be  a  g«K>d  cause 
to  grant  a  new  trial.  Warren  v.  Fkrr,  6 
Mod.  22. 

7.  The  court  will  not  grant  a  new  trial  in 
batterry  on  account  of  the  absence  of  one 
witness,  if  the  party  could  have  had  another 
to  the  same  fact.  Coekroft  v.  Smiik^  11  Mod. 
52. 

8.  A  new  trial  ought  not  to  be  granted 
upon  the  account  of  a  mistake  made  by  a 
witness  in  giving  hb  evidence.    Say.  28. 

9.  A  witness  having  declared  that  he  had 
received  a  guinea  to  conceal  the  tmth,  is  no 
ground  for  the  granting  a  new  trial.  Oeorga 
V.  Petrvs,7Mod.31. 

10.  A  letter  written  by  the  father  of  a 
plaintiff  to  each  particular  joryman  request- 
ing his  attendance  on  the  trial,  and  pro- 
fessing that  be  will  take  it  as  a  great  obli- 
gation to  himself,  ftc,  is  not  a  ground  fbr 
granting  a  new  trial,  if  the  defendant  had 
snfficient  notice  of  such  a  letter  having  bean 
written  to  enable  him  to  move  for  a  trial  at 
bar.    Herbert  v.  Shaw,  11  Mod.  111.  lia 

11.  The  court  will  not  grant  a  new  trial 
when  the  verdict  does  substantial  justice.  1 
Mod.  2.    2  Salk.  644  648.  n. 

12.  In  trespass  for  cutting  trees,  verdict 
for  defendant  against  evidence,  yet  beeauae 
the  plaintiff  haa  benefit  by  the  cutting,  new 
trial  denied.    Starr  v.  Wade,  Salk.  647. 

13.  No  new  trial  against  the  equity  of  the 
cause.  Deer^f  yi,  Dtuheae  of  Mtuarine^BeLlk. 
644.646. 

14.  Nor  for  absence  of  counsel.  Smith  v. 
Page,  Salk.  645. 

15.  Surprize  is  not  necessarily,  but  nciay 
be,  a  ground  for  a  new  trial ;  no  new  trial 
on  account  of  a  counsel  having  declined  to 
call  evidence,  or  having  omitted  to  prove 
the  illegality  of  a  policy,  or  on  affidavit  of 
perjury  being  committed ;  eeeue,  in  a  cause 
particularly  circumstanoed.  Wafon  t.  Tut- 
ton,  Salk.  273.  WUe  v.  Polekampton,  Salk. 
647.  and  note  (a). 

16.  Nor  for  ue  mistake  of  counsel,  though 
the  cause  was  lost  for  want  of  their  insist- 
ing upon  a  material  point  of  law.  10  Mod. 
2(3,203. 

17.  But  it  seems  where  the  party  has  no 
other  remedy,  a  new  trial  ought  to  be  grant- 
ed ;  unless  where  the  point  is  not  only  not 
Insisted  upon,  but  expressly  waived  by  the 
counsel.    Id.  ibid. 

18.  Nor  for  a  mistake  in  point  of  law,  or 
want  of  notice  after  a  defence  made.  Deer^ 
ly  V.  Duckets  of  Mazarine,  2  Salk.  646.  1 
Ld.  Raym.  147.  S.  C. 

19.  Nor  for  defect  of  preparation,  or  any 
omission  of  the  party.  Ford  v.  TiO^,  S  SaUt. 
653.  Faraal.  156,  157. ,  S.  C.  Salk.  273. 
647. 

20.  Formerly  thi  oourt  would  nevar  grant 
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a  new  trial  afUr  a  trial  at  bar.  Oav  ▼.  CnUj 
7  Mod.  37. 

31.  New  trial  not  to  be  granted  after  trial 
at  bar,  unlese  on  miebehaTionr  of  jury.  Rex 
T.  MeUing,  12  Mod.  128. 

22.  Merely  finding  a^fainet  evidence  ie  not 
Boffieient    S.  C.    Holt,  535,  536. 

2&  New  trial  after  trial  at  bar  refosed  in 
ejectment,  because  not  ooncloeive.  Argent 
▼.  Sir  M.  DarreU,  Salk.  64a  vide  65a 

SIA,  After  a  epecial  verdict  in  ejectment 
opon  a  trial  at  bar,  a  new  trial  was  denied 
where  the  evidence  was  donbtftil  only.  SmiUi 
▼.  Parkkmni,  Andr.  315. 

95.  The  couK  of  Chancery  will  not  grant 
a  new  trial  after  two  trials  at  bar,  allhongh 
the  verdicts  were  contrary  to  each  other, 
onleee  each  new  trial  appears  necessary  to 
the  JQstice  of  the  case,  from  new  evidence, 
whieh  coold  not  be  had  on  the  former  trials. 
Mumigomery  v.  AUome^General^  9  Mod.  38& 

96.  New  trial  denied  in  ejectment,  though 
the  verdict  was  given  against  the  direction 
of  the  court,  in  a  matter  of  law.  King  v. 
#W«fer,  T.  Jones,  SS5. 

27.  No  new  trial  in  general  after  two  con- 
cniring  verdicts.    Anon.  11  Mod.  1. 

28.  After  a  second  trial,  it  is  not  fit  that 
a  new  trial  should  be  granted,  merely  be- 
eauee  the  judge  who  tried  the  cause  is  dis» 
satisfied  with  the  verdict   Ation.  6  Mod.  23. 

39.  The  court  will  not  in  general  grant  a 
new  trial  after  a  view.    Awm,  11  Mod.  1. 

30.  It  is  no  ground  for  a  new 
[  •1443  ]  trial  that*  the  pos/ca  is  partly  de- 
fttroyed.    Fowhert  v.  JBfttns,  11 
Mod.  906. 

31.  Jury  after  they  had  gone  from  the  bar, 
sent  for  an  act  of  common  council  given  in 
evidence,  yet  new  trial  denied.  King  v.  Buf' 
def/,  Salk.  645. 

33.  A  new  trial  ought  not  to  be  granted 
upon  the  account  of  an  after-thought  of  the 
jurors.    Rex  v.  Simont,  Say.  35. 

33.  The  court  will  not  grant  a  new  trial  in 
an  action  of  ican.  mag,^  on  the  ground  of 
excessive  damages.  Lard  Tbtmsend  v.  i>r. 
Hugh£M,lUoA,liSa.    3  Mod.  150. 

34.  Nor  in  actions  lor  personal  torts,  on 
the  grounds  of  excessive  damages,  except 
they  appear  to  have  been  given  mm  passion, 
partiality,  or  prejudice.  1  Mod.  1.  noH*,  Salk. 
649.  n. 

35.  As  to  actions  fi>r  adultery,  see  Salk. 
649.  note. 

36.  New  trial  denied,  (though  judge's  cer- 
tificate that  damages  jC50  were  excessive,) 
it  appearing  that  plaintiff  had  been  imprison. 
ed  and  tried  for  fblony.  Anon.  1  Barnes,  318. 

37.  A  new  trial  fi>r  excessive  damages,  and 
the  same  damages  being  given  on  a  third 
trial,  denied.    C/srib  v.  I^ofi,  3  Salk.  649. 

38.  A  new  trial  cannot  be  had  a  second 
time  for  excessive  damages.  Ckamben  v. 
AsMnsM,  3  Stra.  602. 


39.  Ne  new  trial  for  smaUness  of  damages. 
Barker  v.  Sir  W.  Dixie,  3  Stra.  1051. 

40.  Unless  there  is  some  trick,  dLC  Arum, 
Salk.  647. 

41.  A  new  trial  is  rarely  granted  in  hard 
actions.    Sparke  v.  Spieer,  Suk.  648. 

42.  As  in  case  for  negligently  keeping  fire, 
actions  for  words,  &c.  Smith  v.  JFVamp/on, 
2  Salk.  644.  Sparke  v.  Spieer,  Salk.  546. 
Anon,  lb.  653. 

43.  No  new  trial  qui  tarn  afler  verdict  for 
defendant.  Ajfinour  q.  t  v.  Day,  2  Stra.  899. 

44.  New  trial  never  granted  in  actions  on 
a  penal  statute,  where  verdict  is  found  for 
defendant.  Fitch  q.  t.  v.  Jtfumi,  3  Barnes, 
384.  Salk.  646.  Mattieon  v.  AUanMm^  3  Stra. 
1238. 

45.  No  new  trial  afler  verdict  for  defbnd- 
ants  on  a  fisigned  issue  connected  with  an  in- 
dictment, or  for  a  verdict  against  evidence  in 
an  action  for  malicious  prosecution;  eecue^  for 
improper  rejection  of  evidence  in  a  penal  ac- 
tion.   Rex  V.  Beto,  Salk«  646,  and  note. 

46.  A  new  trial  will  not  be  granted  on  an 
acquittal  in  criminal  or  capital  cases,  but  on 
conviction  a  new  trial  may  be  granted  fi>r 
cause.  Rex  v.  Read^  1  Lev.  9. 134.  Rex  v. 
Bear,  3  Salk.  646.  Rex  v.  Dame,  1  Show. 
336. 

47.  Though  the  acquittal  be  found  agaiuBt 
evidence,  unless  obtained  by  fhiud  or  surprise. 
Rex  V.  Davie,  13  Mod.  8, 9. 

48.  A  new  trial  will  not  be  granted  after 
verdict  for  the  defondants  in  an  information 
in  the  nature  of  qmo  warranto.  Rex  v.  Bonnet, 
1  Stra.  101.    Say.  103. 

49.  Where  a  verdict  is  given  for  the  king 
in  an  information  for  perjury,  the  court  can- 
not gr^^Dt  a  new  trial  without  the  consent  of 
the  king's  counsel.  Read  v.  Daw$on%  1  Sid* 
49. 

50.  A  person  suing  in  forma  pa^norio  can- 
not have  a  new  triiQ.  Anon.  1  Mod.  368, 
369. 

51.  A  new  trial  will  be  granted  to  the  de- 
fendant, but  not  usually  to  the  plalntiC  ilr- 
gent  V.  Sir  Jtf.  Darr^  Salk.  648.  n.  Vide 
650. 

53.  No  new  trial  where  one  of  the  defond- 
anU  is  rightly  acquitted.    3  Stra.  814 

53.  Where  one  is  found  guilty  on  assault 
and  battery,  and  the  rest  acquitted,  new  trial 
cannot  be  had  without  consent.  Bond  v. 
Spark,  12  Mod.  375. 

54.  In  trespass  against  three,  the  plaintiff 
had  a  verdict,  but  it  was  against  evidence  as 
to  one  of  them ;  yet  no  new  trial  could  be 
had.    ;Str  C.  JSernng/on's  case,  3  Salk.  369. 

55.  No  new  trial  if  there  is  a  bill  of  excep- 
tions depending,  or  in  a  writ  of  right;  the 
judge's  certificate  is  conclusive.  SmUh  v. 
Brampton,  Salk.  644. 64a 

56.  Inferior  courts  cannot  in  general  grant 
a  new  trial  Broeike  v.  Eu/ero,  1  Btra«  113. 
The  case  of  the  JMbyof  ,  &€,,  of  BriHot,  Salk. 

>  301.  650.    TVmftiiw  V,  JiSO,  Hdt,  704. 
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57.  The  judge  of  an  inftrior  ooait  cannot 
ffrant  a  new  trial  after  a  teire  faeitu  against 
thebaU.    3  Salk.  363. 

[  *1444]  (c)*  Cfthe  motion  for  a  new  trial, 

1.  No  motion  for  a  new  trial  after  motion 
in  arrest  of  judgment.  TubervH  y.  Stamp,  2 
Salk.  647. 

3.  A  new  trial  is  never  granted  in  another 
term  after  signing  the  judgment.  Rex  y. 
PoOard,  8  Mod.  264, 265. 

3.  Infi>rmationinnatureof  a^ttotoarran/o, 
yerdict  for  the  defendant;  no  new  trial  to  be 
granted  after  four  years*  acquiescence.  Rex 
y.  BeO,  2  Stra.  995. 

4.  Defendant  convicted  of  forgery  must 
appear  personally  when  he  moves  for  a  new 
trial  Rex  v.  Oibeon,  2  Stra.  698.  2  Bar. 
nard.  K.  B.  412. 

5.  After  a  conviction  for  a  misdemeanor, 
the  defendant  cannot  move  for  a  new  trial 
without  being  personally  present  in  court. 
Rex  v.  Gibson,  7  Mod.  205. 

6.  No  new  trial  can  be  moved  for  on  the 
crown  side  after  the  signing  an  interlocutory 
judgment    Rex  v.  Amutrong,  2  Stra.  1102. 

7.  On  a  motion  for  a  new  trial,  the  judge' 
who  heard  the  cause,  though  removed,  may 
repeat  the  evidence.    7  Mod.  47. 

X.  RisnxrnNo  trk  juogb's  csrtificatb. 

1.  A  judge  since  displaced  may  certify 
what  his  opinion  was  at  the  triaL  Wood  v. 
Mayor,  Sfc.,  of  London,    Holt,  397. 

2.  Tlra  certificate  of  the  judge  reporting 
the  matter  of  &ct  as  appearing  before  him  at 
the  trial  is  conclusive,  nor  can  any  affidavit 
be  received  against  it,  for  that  would  be  to 
try  the  matter  again  upon  affidavit.  Rex  v. 
FooU^  Ca.  T.  Hardw.  23. 

XI.  RnPBCTINO  MIS-TRIAUB. 

1.  Insufficient  trials  are  not  remedied  by 
any  statute.    Boynham  v.  Brook,  5  Ca  36  b. 

2.  A  trial  in  a  wrong  county  is  aided  by 
statute.    Leedo  v.  Bowtr^  1  Stra.  418. 

3.  A  mis-trial  is  now  aided  by  the  statute 
of  16  dt  17  Car.  2.  c  a  Craft  v.  Winter,  T. 
Raym.  181. 

TROVER. 

L  NATmiB  OF  TBI  AOnON  Ot  THOVER,  AS 
DlSTIMGUiaHKD  ROM  OTHER  ACTIONS, 
p.  1444. 
IL  WbEN  TROVER  LIES,  p.  1445. 

ni.  When  trover  dors  not  lie,  p.  1446. 
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I.  Nature  of  the  action  of  trovrr^  as  iub. 

TINCmsBED  from  OTHER  ACTIONB. 

1.  An  action  of  trover  and  conversion  sap- 
poses  a  wrong  done.  Manbjf  v.  SaM^  Qri. 
Bridg.  262. 

2.  It  is  the  peculiar  remedy  where  the 
taking  is  lawful,  or  at  least  ezcusable.  S 
Saund.  47  A. 

3.  Trespass  and  trover  are  different  aotiottB 

in  their  very  nature.    3  Mod.  2.    T.  Raym. 
472. 
4  For  trover  will  sometimes  lie  where  tres. 

pass  «t  d  armu  will  not;  as,  if  a  man  have 
ray  goods  by  delivery  to  keep  for  me,  and  I 
afterwards  demand  them,  and  he  refbses  to 
deliver  them,  I  may  have  an  action  of  tro?er, 
but  not  tre^[>ass  ti  et  armts,  because  here 
was  no  tortious  taking.  Put  v.  Rawderme^ 
T.  Raym.  472. 

5.  But  sometimes  the  case  ma^  be  sach, 
that  either  the  one  or  the  other  will  lia ;  as 
where  there  is  a  tortious  taking* 

of  goods  and  detaining  them,  the  [  *1445  ] 
party  may  have  either  trover  or 
trespass,  and  in  such  case  judgment  in  one 
action  is  a  bar  in  the  other.    Id.  ibid. 

6.  The  rule  is  then  wherever  the  same 
evidence  will  maintain  both  these  actiomi, 
there  the  recovery  and  judgment  in  one  may 
be  pleaded  in  bar  against  the  other;  other- 
wise not.    Id.  ibid. 

7.  A  party  cannot  turn  aasumpett  into  tro- 
ver by  stating  a  conversion  of  money  had  and 
received  to  his  use.    2  Saund.  118.  n.  [a]. 

8.  The  plaintiff  must  have  an  abaolnte  or 
special  property  in  the  goods  sought  to  be 
recovered,  and  that  at  the  time  the  goods  are 
converted.    2  Saund.  47  a.  379. 

9.  There  must  be  a  right  of  poaseseion  io 
the  plaintiff,  though  actiud  possession  is  oDp 
necessary;  but  possession  alone,  or  with  an 
assertion  of  title,  will  maintain  the  aciioa 
against  a  wrong  doer.    2  Saund.  47  a,  6,  e. 

II.  When  trovsr  lies. 

1.  Wherever  trespass  for  taking  goods  win 
lie,  there  trover  will  also  lie;  but  not  t  com- 
verso.    2  Saund.  47  o.  47  d. 

2.  Trover  lies  upon  a  demand  and  denialf 
but  trespass  does  not.    3  Mod.  2. 

3.  An  action  of  trover  lies  here  for  a  ooo- 
version  in  Ireland;  for  the  plaintiff  may  lay 
the  conversion  here,  and  prove  it  was  done  in 
Ireland ;  but  this  is  otherwise  in  local  actions. 
Walrond  v.  Van  JMbtes,  8  Mod.  322. 

4.  It  lies  against  a  party  to  the  oonyeraion, 
though  another  actually  converts  the  proper- 
ty ;  as  against  the  original  plaintiff  afler  a 
seizure  by  the  sheriff.    2  Saund.  47  m. 

5.  Upon  a  temporary  bailment  for  a  par- 
ticular purpose,  trover  lies  upcin  it  after  tfae 
purpose  is  answered.     2  Saund.  47  e.  n.  {g\. 
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6.  If  an  apprentice  be  pressed,  and  earn 
prize-mone^  or  wages,  for  which  he  receives 
seaman's  tickets,  the  master  may  bring  tro- 
ver to  recover  these  tickets  from  any  person 
into  whose  hands  they  may  have  been  passed ; 
fcfr  the  possession  of  the  apprentice  is  the 
possession  of  the  master,  who  has  the  right 
of  property.  Barber  v.  Dennis^  6  Mod.  69. 
9  Sannd.  47  t. 

7.  Trover  lies  against  a  corporation.  1 
Sannd.  340.  n.  [al.    2  Saund.  47  m.  n.  [«]. 

8.  The  conversion  need  not  be  dnthorized 
by  an  order  under  seaL  8emb.  3  Sannd.  47 
m.  n.  fs]. 

9.  But  if  it  be  necessary,  such  order  will 
be  presumed  after  verdict.  1  Saund.  340.  n. 
[a]. 

10.  It  lies  against  a  custom-house  officer 
ibr  seizing  and  carrying  away  goods  for  non- 
payment of  duty,  if  they  are  not  liable  to  pay 
it  Chapman  v.  Zomi,  S  Stra.  943.  3  Bar- 
nard.  K.  6.  16a 

11.  Trover  lies  for  a  billiard-table,  ports, 
sticks  and  ball&  Cited  in  Seaman  v.  Bame», 
T.  Raym.  2. 

13.  It  lies  for  a  bond  and  for  letters  patent. 
Pickering  v.  Appleby,  Com.  355. 

13.  The  finder  of  a  jewel  niay  maintain 
trover.    Armoury  v.  Daamire,  1  Stra.  505. 

14.  It  will  lie  for  a  borrower  to  recover  the 
thing  borrowed.    3  Sannd.  47  e. 

15.  Trover  will  lie  for  money  delivered  bv 
the  plaintiff  to  the  defendant  to  keep,  though 
not  in  bags.  Dtttie$  v.  Dyrs,  Aleyn,  91. 
Cro.  £L  819. 

16.  It  lies  for  a  greyhound ;  and  there  are 
four  kinds  of  dogs  which  the  law  regards;  a 
mastiff,  a  hound,  (which  comprehends  a  grey- 
hound,) a  spaniel,  and  a  tumbler.  Irelajid  v. 
Higgina,  Cro.  El.  525.  Ow.  93.  &  C.  Cro. 
Jac.  463. 262.    1  Saund.  84  n.  (2). 

17.  It  lies  to  recover  a  parrot  or  a  monkey, 
or  any  reclaimed  animaL  1  Saund.  84.  n.  (2), 
and  n.  [6]. 

18.  It  was  formerly  held  to  lie  for  a  negro, 
(as  being  merchandize,)  but  not  now.  2  Lev. 
201.    iS^i^  V.  firvum,  3  Salk.  666. 

19.  Trover  lies  to  recover  flotsam  wrong- 
fully taken  after  it  comes  to  land.  Lady 
WwMam'9  case,  3  Mod.  294. 

30.  It  lies  for  a  lessee  for  lifo  of  a  house  for 
its  timbers.    2  Saund.  47  b, 

21.  Troyer  lies  for  trees  planted  in  boxes 
in  a  garden.    Olive  v.  Vernon,  6  Mod.  170. 

32.  Trover  and  conversion  lies  of  a  ship. 
March,  110,  pL  188. 

23.  It  lies  bv  a  surviving  part-owner  of  a 
■hip  for  the  whole  ship.  Doehoray  v.  Dick- 
entan.  Comb.  366. 

34.'  Yet  it  does  not  lie  where  a 
[  *1446  ]  ship  is  lost  by  neglect  of  the  mas- 
ter ;  but  if  he  hfui  sold  it  before 
the  storm,  trover  lies,  though  he  was  appoint- 
ed by  the  part-owner.  Doehoray  v.  Dickenson, 
Comb.  367. 


25.  A  goldsmith  has  lottery-tickets  of  A 
and  B,  and  delivers  A's  tickets  to  B  as  his 
own,  A  may  have  trover  against  B.  jPord  v. 
HooHns,  1  Salk.  283. 

26.  Trover  lies  by  an  executor,  as  to  re- 
cover money  taken  out  of  the  testator's  room 
aller  his  death.  Clark  v.  Dealey^  6  Mod.  151. 
L  Saund.  217.      Amm,  Comb.  304.  451.  S.  P. 

27.  But  not  against  an  executor  for  a  con- 
version by  bis  testator.    1  Saund.  207  a. 

28.  If  a  servant  purchase  goods  for  his 
master,  which  are  afterwards  converted  by 
another,  the  master  may  have  trover.  3 
&und.  47  t. 

519.  A  carrier  may  have  the  action.  3 
Saund.  47.  6, 

30.  So,  a  factor,  consignee,  pawnee,  or 
trustee.    2  Saund.  47  6. 

31.  Trover  lies  against  a  carrier  for  negli- 
gence, OS  for  losing  a  box,  .&c.  ^noit.  Salk. 
655. 

32.  But  not  for  an  actual  wrong,  as  if  he 
breaks  it  open  to  take  the  goods,  or  selb  it ; 
therefore  denial  is  no  evidence  of  a  conver- 
sion,  if  the  thing  appears  to  be  lost  by  negli- 
gence; eonira,  if  that  does  not  appear,  or  if 
he  had  it  in  his  custody,  when  he  refused  to 
deliver  it.    Id.  ibid. 

33.  If  on  the  part  of  a  bu^er  of  goods  sent 
by  a  carrier  any  thing  remains  unperformed, 
the  action  will  lie  against  him  by  the  vendor 
to  recover  the  goods  back.    2  Saund.  47  I.  n. 

34.  It  lies  for  goods  tortiously  taken,  as 
well  as  detinue  or  replevin,  for  the  property 
remains  in  him  at  his  election.  Buiop  v. 
Viacountese  Monlague,  Cro.  Eliz.  824 

35.  Trover  will  lie  for  goods  taken  under  a 
wrongful  distress,  but  not  for  goods  irregu- 
larly sold  under  a  distress.    2  Saimd.  47  p.  n. 

36.  It  lies  for  goods  on  a  contract  for  them, 
and  a  tender  of  toe  money.  Anon.  Comb.  381. 

37.  It  will  lie  for  a  person  whose  goods  the 
sheriff  has  wrongfully  seized  in  execution 
against  the  origi^  plaintiff.  2  Saund.  47  m. 

38.  If  a  person  get  possession  of  the  goods 
of  a  fome  sole,  and  convert  them  after  her 
marriage,  the  husband  may  either  sue  alone 
or  jointly  with  his  wife  ;  but  the  declaration 
must  not  conclude  to  the  damage  of  both.  2 
Saund.  47  A,  t. 

39.  If  a  womam  convert  goods  before  her 
marriage,  the  action  lies  against  the  husband 
and  wife.    2  Saund.  47  l. 

40.  So,  if  the  trover  be  by  the  feme,  and 
the  conversion  by  both,  the  action  must  be 
against  both.    1  Leon.  312. 

41.  But  it  seems  in  such  case,  the  husband 
may  be  sued  alone.    2  Saund.  47  I. 

iSl,  If  the  conversion  be  by  a  wifo  without 
her  husband,  the  action  lies  against  both, 
thoogh  the  conversion  must  be  dieged  to  be 
to  the  use  of  the  husband  only.  2  Sound.  47  /. 

43.  A  sheriff  may  maintain  trover  for  goods 
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tftken  from  him  which  he  had  levied  in  exe- 
cution. Wilbraham  ▼.  Snow,  1  Lev.  282.  2 
Saund.  47  S.  C. 

44.  It  will  lie  for  the  aBsigneee  of  a  bank- 
rupt, if  a  nheriff  take  the  bankrupt's  goods  in 
ezecoUon  after  an  act  of  bankruptcy,  (though 
before  a  commiaiion  issued,)  a^inst  the  ori- 

S'nal  plaintiff,  without  joining  the  officer.    2 
kund.  47  m.     Ruth  y.  Baler,  2  Stra.  996. 
Cooper  V.  CAt/ty,  1  Kenj.  395. 

III.  When  raovn  dobs  not  ue. 

1.  In  trover  and  conversion  of  25^  it  was 
alleged  that  the  defendant  sold  his  master's 
corn,  and  converted  the  money  to  his  own 
use;  judgment  for  the  plaintiff  was  reversed 
in  error,  and  held  that  trover  lies  not  for 
money  found,  unless  in  a  bag  or  chest.  Ho- 
Ixday  v.  Wrat,  Cro.  Eliz.  638.  661.  746.  841. 
870. 

2.  In  trover  against  an  hackney  coachman, 
it  was  held  that  goods  delivered  to  his  ser- 
vant shall  not  charge  the  master,  for  the 
party  does  not  pay  the  master.for  it ;  other- 
wise if  the  master  be  paid  for  it,  or  agree  for 
it    BRAUeion  v.  FowUr,  Skin.  625, 

3.  Trover  does  not  lie  against  one  who 
finds  goods,  which  are  destroyed  by  negli- 
gence whilst  in  his  possession,  but  an  action 
on  the  case  for  not  safely  keeping  them.  1 
Ro.  130. 

4.  If  any  thing  is  to  be  done 

[  *1447  ]  on  the  part*  of  the  vendor  to 

complete  the  matter,  trover  does 

not  lie  by  the  buyer.    2  Saund.  47  k.  n.  fw]. 

5.  Removing  good,  whereby  they  are  lost, 
though  a  trespass,  will  not  maintain  trover. 
Bu$hd  v.  MiUer,  1  Stra.  128. 

6.  It  will  not  lie  for  a  lessor  of  a  furnished 
house  to  recover  the  furniture  taken  in  exe- 
cution during  the  lease.    2  Saund.  47  6. 

7.  It  will  not  lie  for  landlord  to  recover 
goods  he  has  taken  under  a  distress.  2 
Saund.  47.  n.  fcj. 

8.  Trover  does  not  lie  for  a  lost  bank  note 
against  one  who  paid  a  consideration  for  it 
Anon,  1  Ld.  Raym.  738. 

9.  It  will  not  lie  for  fixtures.  2  Saund. 
259.  h,  n.  [e], 

10.  Trover  will  not  lie  to  recover  goods 
from  a  person  who  has  been  convicted  on  ^n 
indictment  for  stealing  them  feloniously. 
lAittreVB  case,  6  Mod.  77. 

11.  Trover  lies  for  an  annuity  ticket  Z>e- 
wUer  v.  Herring,  9  Mod.  44,  45. 

12.  It  will  not  lie  for  timber  by  tenant  in 
tail  on  the  determination  of  an  estate  for  life 
without  impeachment  of  waste.  2  Saund. 
47  e. 

13.  It  was  formerly  held  that  trover  would 
not  lie  for  a  bond,  because  trespass  lay  if  the 
finder  cancelled  it ;  and  if  he  received  the 
moAey,  and  refused  to  deliver  it,  an  action 
of  accompt  lay ;  but  the  contrary  has  been 
since  held.  Wat9on  v.  Smith,  Cro.  Eliz.  723. 
Cro.  Car.  262.  Vjachard  v.  Tbtom,  Cro.  Jac. 
737.     1  Com.  355. 


14.  Trover  will  not  lie  for  a  riiip  after  a 
sentence  in  the  admiralty.  Beak  v.  Tkyrjm^ 
3  Mod.  194. 

15.  So,  the  sentence  of  a  foreign  court  of 
admiralty,  decreeing  a  ship  to  be  lawful  piiMi 
is  conclusive,  and  mrefore,  though  errone- 
ous, the  owner  cannot  recover  the  ship  back 
in  an  action  of  trover.  Hughet  v.  ComtHm^ 

2  Show.  232. 

16.  It  lies  not  for  negligently  keeping 
twenty  barrels  of  butter ;  for  the  finder  is  not 
compellable  to  keep  it  ssfely;  so  with  appa- 
rel for  a  horse;  but  if  he  use  it,  it  is  conver- 
sion ;  or  if  he  purposely  mis-use  it  Mii^grffvc 
V.  Ogdok,  Cro.  Elix.  219. 

17.  Trover  does  not  lie  against  the  sheriff 
for  goods  seized  on  an  extent  against  ano- 
ther person.  Rex  ▼.  YTosdtMmC,  1  Ld.  Rayoi. 

736. 

18.  One  joiattenant,  tenant  in  common, 
or  parcener,  cannot  bring  it  against  his 
companion  for  a  thing  still  in  his  posseasiom; 
leeit*,  if  the  thing  be  destroyed,  2  Saimd« 
47  h.    1  Salk.  290. 

19.  Such  jointtenant  can  bring  trover 
against  a  stranger.  Brsien  v.  Hedges  1  Salk. 
290. 

90.  Trover  does  not  lie  agamst  husband 
and  wife  upon  trover  of  the  wife  during  now- 
erture,  without  an  actual  oonvefnon  by  her. 
Palm.  343.    MUcUffe  case,  2  Ro.  457. 

21.  It  does  not  Ue  against  husband  and 
wife  for  goods  delivered  to  the  wife,  know«> 
ing  her  to  be  covert,  nor  against  an  infant, 
knowing  him  to  be  an  infant    1  Sid.  129. 

IV.   RXULTIVX  TO  OONVnSION. 

1.  The  cpnversion  is  the  gist  of  the  action. 

3  Salk.  366.    Draper  v.  FvXkee^  Telv.  16S, 
166. 

2.  If  a  person  intrusted  with  the  goods  of 
another  puts  them  into  a  third  person^ 
hands,  it  is  a  conversion.    2  Saund.  47  g. 

3.  Making  use  of  or  mis-using  a  thing 
found  or  delivered  is  a  conversion.  Ibid. 

4.  TflJting  part  and  spoiling  the  rest  in  a 
conversion  of  the  whole.  JUchardmrn  v.  At,- 
kin9an,  1  Stra.  576. 

5.  Taking  and  carrying  away  the  pro- 
perty is  a  conversion,  without  a  demand  and 
refusal.    2  Saund.  47  g. 

6.  It  makes  no  difierence  that  the  proper- 
ty was  taken  by  legal  process ;  as  in  the  ease 
of  an  assignee  of  a  bankrupt,  who  may  be 
sued  by  the  bankrupt.    2  Saund.  47  g*  n. 


ill 


What  meddling  with  the  effects  of  a 
bankrupt  is  a  conversion,  see  Parker  eC  el  t. 
Qodin,  2  Stra.  813. 

8.  It  is  as  much  a  conversion  in  A  to  aell 
the  goods  of  B  for  the  benefit  of  C,  aa  it 
would  have  been  in  case  A  had  sold  the 
goods  for  the  benefit  of  himself.  Perfdne  t. 
Simtfft,  Say.  41. 

9.  It  is  equally  a  conversion  to  sell  goods 
of  A  which  were  delivered  to  the  seller  by 
a  person  not  having  a  lawful  authority  to 
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dolhrar  tlwiii«  ts  it  U  to  tttk«  th«  goodi  of  it 
■ad  Mil  thorn.    Id.  ibid. 

10.*  If  a  captain  of  a  ship  re- 
[  «1448  ]  fooe  to  deliver  to  a  sailor  hii 
clothes,  &0n  it  is  a  oonversion. 
Anon.  IS  Mod.  344. 

11.  Though  an  innkeeper  may  detain  a 
horse  for  one  night's  meal,  yet  he  cannot 
ssH  it,  and  pay  himself;  if  he  do,  it  is  a  cod. 
rmnou.    8  Mod.  173. 

12.  An  ezecator  haying  an  notion  of  tro- 
ver in  right  of  the  testator,  compounds  it  hy 
artielee  lor  payment  of  so  much  at  a  fhture 
day ;  this  is  a  conrersion,  and  assets  in  his 
hands  before  payment  Nardan  t.  Zemt,  2 
Lev.  189. 

13.  A  demand  of  goods  by,  and  a  refusal 
to  restore  them  to,  the  right  owner,  is  not 
merely  an  evidence  but  an  actual  oonversion 
of  them.  BaUknn  v.  CoU,  6  Mod.  212.  Holt, 
707.  &  C. 

14  If  A  recover  in  replevin  a  parcel  of 
sheep,  and  B  as  the  servant,  and  by  the  com- 
mand of  At  take  them,  with  the  assistance 
of  the  sheriff's  officer,  aiid  put  them  into  his 
master's  grounds,  a  demand  and  refusal  by 
B  to  redeuver  them  to  their  true  owner  is 
net  a  conversion,  although  the  judgment  in 
replevin  be  wrongly  given.  Jtftnt  v.  fibieftoy, 
9  Mod.  243. 

15.  If  a  horse  be  delivered  to  an  innkeep- 
er, his  refusing  to  redeliver  him  to  the  owner 
is  not  a  oonversion,  unless  it  appear  that  the 
bailee  had  no  lien  upon  him,  or  that  the 
owner  tendered  the  full  amount  of  his  keep* 
ing.  Jbum.  3  Show.  163.  Brook  v.  MiUer^ 
2  Show.  179.  &  P. 

1(.  A  trespass  merely,  and  detainer,  makes 
no  conversion.  Agar  v.  Lisk,  Hob.  187. 
Butlui  V.  MUleo^  1  Stra.  128. 

17.  An  unreasonable  detainer  does  not 
make  a  conversion,  though  it  may  serve  to 
prove  one.    Agar  v.  LMe^  Hob.  187. 

18.  Goods  token  in  the  owner's  lifetime 
and  used  after  his  decease,  are  converted  in 
his  tifetime.    CrooHor  v.  OgUby^  1  Stra.  60. 

19.  The  conversion,  if  it  has  once  taken 
place,  cannot  be  cured.    3  Sannd.  47  g,  n. 

[91- 

V.  Bail. 

1.  Formerly  it  was  necessary,  in  all  cases, 
that  special  bail  should  be  filed  in  an  action 
of  trover  and  conversion.  Semb.  BangUy  v. 
T^Uambe,  6  Mod.  14.  3  Stra.  1193.  1  Wils. 
23.355.    Say.  53.    Cowp.539. 

3.  But  by  a  late  rule  of  court  it  is  made 
discretionary  with  the  judge  to  grant  or  re- 
fiise  it  upon  a  special  affidavit  of  all  the  cir- 
enmstanees.  R.  H.  48  O.  3.  Tidd,  8th  ed. 
171,  and  note  (e). 

VI.  Vtifui. 
Trover  is  a  transitory  action,    ilnon.  11 
Mod.  181. 

VIT.  DiCLAaATION. 

1.  Id  trover  by  asiigiiMs  of  a  bankrupt, 


if  they  have  never  had  actual  possession, 
they  may  declare  either  on  the  possession  of 
the  bankrupt,  or  their  own  constractive  pos- 
session ;  it  is  best  to  insert  a  count  in  oach 
form,  and  it  will  be  no  misjoinder.  2  Saund. 
47  n.  n.  [aj. 

3.  A  count  on  the  possession  of  one  bank* 
rapt,  and  another  on  the  possession  of  the 
other,  is  a  mtsjoiuder.    2  Saund.  47  o.  n.  [a] 

3.  In  trover  against  baron  and  feme,  the 
conversion  mustl>e  to  the  baron's  use  only; 
if  it  be  ^  to  their  own  use"  it  is  bad,  but 
cored  by  verdict.  Berry  v.  Neoyo^  Cro.  Jac 
661.    3  Saund.  47  I,  m.  n.  [y].  ^ 

4  If  an  action  is  against  husband  and 
wife  for  goods  convertM  by  the  wife  befora 
marriage,  the  declaration  most  sUte  the 
conversion  to  her  own  use,  (unless  the  goods 
be  in  existence,  and  the  husband  rofose  to 
deliver  them  up.)    2  Saund.  47Z.;  but  see  n. 

W. 

5.  In  trover  by  an  executor,  the-  declara- 
tion may  stote  the  tesUtor's  possession, 
without  alleging  his  own,  if  the  goods  were 
taken  and  converted  after  the  testator's 
death,  and  before  the  executor  obuined 
possession.    3  Saund.  47  n. 

6.  Or  he  may  declare  on  his  own  posses- 
sion; and  then  he  need  not  name  himself 
executor.    2  Saund.  47  n.    Lat.  820. 

7.  The  place  and  time  of  the  conversion 
must  be  alleged.  Sfiranohatn^o  case,  Cro. 
Eliz.  97, 98.    Huxer  v.  Oapann  8  Mod.  177. 

8.  Trover  supposed  to  be  3d  May,  and 
conversion  let  May,  yet  good.  Adamo  v. 
Ooooe^  Cro.  Jac.  97.  428. 

9.  The   declaration  was  general  as  of 
Michaelmas  term,  and  the  con- 
version was*  laid  on  a  day  cor-  [  *1440  ] 
tain  in  that  term,  and  yet  held 

good.    Sawen  v.  HuOtat^  3  Salk.  9. 

10.  Greater  certainty  in  describing  the 
goods  was  formerly  necessary  than  at  present. 
3  Saund.  74.  ' 

11.  Trover  for  the  planks  of  a  granary  is 
good  after  verdict,  without  saying  how  many ; 
so  of  books  in  a  study.  JKinttn  v.  Flowtr^  1 
Sid.  9& 

13.  Trover  de  una  pari  vfftarum,  Angliee 
a  snit  of  knots,  is  certain  enough.  Parkhurtt 
V.  S^erion,  Skin.  143. 

13.  Trover  de  decern  ponderilna^  Angliee 
weights,  is  good,  because  damages  only  are 
to  be  recovered ;  but  in  detinue,  where  the 
thing  itself  is  to  be  recovered,  it  would  have 
been  ill.    Hook  v.  GaUoway,  13  Mod.  3. 

14.  So  for  twelve  iheeio  de  tpirit,  with  a 
dash,  and  fifty  ^llons  **  aquf  eaUidttC^  An- 
gliee hot  water,  is  good,  nlainjield  v.  B/ldreh^ 
7  Mod.  143. 

15.  Trover  de  oex  eatulie  et  oex  catelHo  et 
de  una  anmkora  oaporiSt  held  good  after 
verdict.  Chambero  v.  Warkhmtoe^  3  Lev. 
336. 

16.  TYover  for  ten  pair  of  curtains  and 
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vakmB  is,  after  verdict,  sufBciently  certain.- 
Thylar  v.  WeUg,  1  Mod.  46.    3  Saood.  74.    ^ 

17.  Trover  ibt  *^  old  iron,**  without  aajixie 
what  quantity,  held  good  after  verdict.  T\d^ 
but  v.  ^eor,  Willea,  70. 

18.  Trover  for  a  rick  of  hay,  is  |pood  after 
verdict.    Wood  t.  Damtt  1  Mod.  290. 

19.  TroTer  will  he  for  a  bond  by  the  name 
of  5otta  et  eataUa ;  viz. ;  do  uno  ocripCo  obliga- 
Unio,  Cooib  V.  Bouncer,  4  Mod.  156.  Balk. 
654. 

20.  In  trover  for  a  bond,  after  verdict,  the 
court  will  intend  that  the  bond  waa  nven  to 
theplaintiC  .^moMv.  Ji^«r«on,lL(LRaym. 
376. 

31.  Trover  lies  for  plate  generally ;  io  for 
two  hundred  and  sixty  peettt  argenU,  Camp- 
beU  ▼.  Saini  John,  Saik.  319. 

38.  So^  for  dueent  ponderibuo  medicamen- 
tonmi,  {Angliee  druga)<    S.  C.  Comb.  306. 

33.  Trover  for  ten  loads  of  peas  and  beans 
is  good.    1  Sid.  445. 

34.  So,  4{e  duobut  Hruibut  find,  I  Lev. 
301. 

35.  Or  de  quadam  pareelia  /UL  Jenny  y. 
IhniM^  1  Lev.  303. 

36.  That  he  converted  ten  eaptao  ef  etilM, 
AngUct  chests  and  coflfers,  held  ffood,  for 
they  are  all  one ;  but  otherwise  if  distinct 
things.    Droficot  v.  Pial^  Cro.  Eliz.  819. 

27.  A  **  piece  of  tepee**  held  well  in  trover. 
BadUy  V.  Biudge,  3  Stra.  73a 

38.  But  a  declaration  in  trover  for  "  seven 
pieces  of  linen  cloth,**  is  bad,  for  a  piece  is 
not  description  of  a  known  quantity,  and 
therefore  it  should  have  added  the  number 
of  yards  they  contained.  Haweo  v.  Randal^ 
3  Show.  433.  Contra^  Oraoa  v.  Draket  Sty. 
199.    Id.  103. 

39.  Trover  for  two  pair  of  pothooks  and 
divers  other  thines,  and  also  for  hangers, 
held  bad  after  verdict.  Seanan  v.  Bamei,  T. 
RaYm.3. 

30.  *^  Divers  goods  and  chattels**  is  too 
general,  and  bad  after  verdict.  3  Saund.  379. 
n.  (13). 

31.  But  trover  pro  diveroio  aHis  bonis  has 
been  held  good.  Procter  v.  Bwrdet^  3  Mod. 
70. 

33.  Trover  de  duobua  garble^  Angliee 
sheaves  of  corn,  is  void.  Cited  4  Mod.  321. 

33.  In  trover  for  a  hawk,  plaintiff  must, 
in  hu  declaration,  show  that  it  was  reclaim- 
ed.   Fineo  v.  Spencer,  3  Dy.  306.  ^  66. 

34.  The  value  of  the  respective  articles 
must  be  stated.    Cro.  Jac.  130. 

35.  The  declaration  should  state  the  plain- 
tiff*8  possession,  as  of  his  own  proper  foods, 
and  that  they  came  into  defendant*8  nands 
by  finding;  but  the  omission  of  these  wqjds 
is  cured  by  verdict.    3  Saund.  47  m. 

[Ske  dUo  antCf  tit.  Csrtainty,  div.  II.  (h\ 
Vol.  I.  p.  361.] 

VIII.  Pleas. 
I.  If  one  joint-tenant,  Jkc  bring  trover 
against  a  stranger,  he  must  plead  u»  joint- 


tenancy  in  abatement,  for  he  cannot  other- 
wise take  advantage  of  it ;  but  the  pkialiir 
shall  recover  only  the  value  of  his  share.  3 
Saund.  47  h. 

3.  In  trover  agamst  baron  and  ftme,  and 
the  conversion  by  the  fome  only,  they  plead 
non  nmt  mde  eutpabilie ;  the  baron  not  being 
charged  with  any  tort,  the  issae  ought  to 
to  have  heeiaquodipoa non eet  inde 
culpabUie,  and  a  repleader  was^  [*liiMI] 
awarded,  ahhoogh  after  verdict. 
Cox  V.  Cnpnel,  Cro.  £liz.  883. 

3.  A  sheriff's  bailiff  may  justify  for  ess- 
cuting  tijieri  facias,    1  Leon.  144. 

4  If  a  plaintiff  bring  trespass  where  the 
question  is  only  upon  Uie  wrongful  taking, 
and  not 'upon  the  right  of  property,  a  iod^- 
ment  for  the  defendant  cannot  be  pleaded  m 
bar  to  trover  for  the  property.  PvU  t.  i2s«*. 
ter,  3  Mod.  319.  3  Mod.  1.  T.  Raym.  472L 
Skin.  49. 5a 

5.  But  wherever  the  property  is  deter- 
mined in  action  of  trespass,  an  actkm  of*txo- 
ver  will  not  lie  for  the  same  goods.  Putt  v. 
Royster,  3  Mod.  330.  T.  Baym.  473:  PoO. 
634.  3Mod.l.  3Show.311.&a  Ssnek- 
ntorey.Tbpladjfn  I  Show,  146.    Comb.  376. 

6.  Where  there  is  a  tortioas  taking  of 
eoods,  and  detaining  them,  the  party  may 
nave  either  trover  or  trespass;  in  suck  eaae 
judgment  in  one  action  is  a  bar  in  the  other. 
S.  C.  T.  Raym.  473. 

7.  Wherever  the  same  evidence  will  main- 
tain both  the  actions,  there  the  recovery  and 
judgment  in  one  may  be  pleaded  in  bar 
agamst  the  other ;  otherwise  not.  Id.  ibid. 

8.  It  is  a  good  plea  in  trover  to  say  that 
damages  were  recovered  against  another 
person  for  the  same  goods,  and  the  defendant 
in  execution,  though  the  money  is  not  paid. 
Brown  v.  Wooton,  3  Mod.  86. 

9.  Trover  for  a  ship  may  be  brought  either 
by  the  general  oir  special  owner,  and  jadg- 
ment  obtained  by  one  is  a  bar  to  an  actioD  by 
the  other.    2  Saund.  47  «. 

10.  Outlawry  is  a  good  bar  in  this  actioii. 
3  Leon.  205. 

11.  A  release  cannot  be  given  in  evidenee, 
but  must  be  pleaded.  Angoion  t.  Read^ 
Comb.  473« 

13.  A  release  is  the  only  thing  which  can 
be  pleaded  specially  in  an  action  of  txover- 
Semb,  Sajr.  16. 

13.  It  is  not  issuable  whether  defendant 
sold  the  goods.    1  And.  30.    Cro.  Jac  185. 

14.  In  trover  for  goods,  a  plea  of  tho  cos- 
tom  of  London  is  bad,  as  it  amounts  to  the 
general  issue.    1  Ra  397. 

15.  Defendant  in  trover  cannot  justify  the 
detaining  goods  for  money  laid  oat  upon  them 
without  authority,  but  it  may  be  dednctsd  in 
damages.    Lane  v.  CoUon,  1  Stra.  651. 

16.  The  plaiotiff'k  title  ought  to  be  an- 
swered expressly.  PrieotUsfY.  WKIte^Tehr. 
174. 

17.  A  special  plea  in  trover  o«f  ht  to 
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ft«  a  oonvamoii.    Haaiprd  ▼.  Jonet,  3  S«Ik. 
654. 

18.  If  the  defendant  do  not  oonfeM  a  con- 
vertion,  his  traverse  is  ill,  for  his  plea  should 
be  not  goilty,  and  he  should  giw^  the  matter 
in  evidence.  Anctu  t.  Sandenon^  Cro.  Eliz. 
434.    Dec  ▼.  Baeon^  Cra  Eliz.  435. 

19.  In  a  special  justification  in  trover,  the 
plaee  of  conversion  may  be  traversed ;  but 
where  a  justification  is  general,  the  county 
is  not  traversable  at  this  day.   4  Leon.  4. 

90.  Where  it  is  laid  in  one  county  and  a 
justification  in  another,  the  other  county 
must  be  traversed.  ThomBon  v.  CUrk^  Cro. 
£Iiz.504. 

21.  Plea  of  detainer  fi>r  salvage  in  trover, 
is  bad  on  general  demurrer.  Hertford  v. 
Jones,  1  Ld.  Raym.  393. 

22.  Trover  is  within  the  saving  clause  of 
the  statute  of  limitations.  S  Saund.  121. 

EC  RujLrivm  to  brinoino  the  ?itoraaTT 

INTO  eOVRT* 

1.  In  trover  for  a  rin^,  it  was  moved  to 
brings  it  into  court  but  denied*  Huxer  v. 
Gapan,  8  Mod.  176, 177. 

i»  In  trover  for  a  horse  bridle  and  saddle, 
motion  to  brin^  the  bridle  and  saddle  into 
court  vras  domed.  Wikock*9  case,  Salk. 
597. 

3.  A  rule  was  made  in  one  case,  under  the 
particular  circumstances  of  the  case  to 
show  cause  why,  upon  bringing  a  book  into 
court  for  the  conversion  of  which  an  action 
of  trover  was  brought,  the  proceedings  in  the 
action  should  not  be  stayed  :  but  in  another 
esse  the  court  refused  to  make  a  rule  of  the 
like  kind.  Catling  v.  BowHng,  Say.  81. 
120. 

4.  In  trover  for  money  leave  has  been 
sometimes  given  to  bring  it  into  court,  and 
sometimes  denied.  Anon,  Comb.  45.  ilnon. 
IStra.  142. 

5.  In  trover  and  actions  for  damages,  no 
leave  will  be  given  to  bring  the  thing  taken 
into  court.    Huxer  v.  Oapan,  8  Mod.  176. 

[  •1451  ]         X.*  EvinBfCK. 

1.  If  the  declaration  be  on  the 
testator's  possession,  the  executor  is  not 
bound  on  tbe  general  issue  to  prove  himself 
executor.    2  Saund.  47  n. 

2.  To  maintain  trover,  property  must  be 
proved  in  the  plaintiff,  and  a  conversion  by 
tbe  defendant  Jtftres  v.  SoUbay^  2  Mod. 
243.    itnon.  Holt,  296.    ./« lum.  12  Mod.  344 

3.  Non-delivery  of  goods  upon  demand  is 
evidence  of  a  conversion.  Eaton  v.  Aeio- 
M0II,  Cro.  Eliz.  495. 

4.  If  the  goods  came  into  defendant's 
hands  by  finding  or  delivery,  there  must  be 
a  demand  and  a  refusal  to  constitute  a  con- 
Ternon.    2  Saund.  47  e. 

5.  An  actual  taking  is  good  evidence  to 
prove  conversion  without  demand.  Bruen 
▼.  Roe^  1  Sid.  264. 

6.  In  trover,  the  refusal  to  deliver  a  bag 
Vol.  II.  60 


of  money  is  good  evidence  of  conversion, 
unless  the  contrary  is  shown.  loack  v.  CUtrke^ 

1  Ro.  1^. 

7.  A  demand  and  refusal  are  only  evi- 
dence of  a  conversion,  but  not  an  actual 
conversion.  2  Saund.  47  e.  12  Mod.  344. 
Holt,  296.    Heylin  v.  Haotingt,  Com.  55. 

8.  It  is  no  evidence  of  a  conversion^  where 
it  is  apparent  that  defendant  has  made  no 
conversion.    2  Saund.  47  e. 

9.  As  in  the  case  of  a  carrier  or  wharfin- 
ger, where  the  goods  have  been  lost  or 
stolen ;  but  otherwise,  where  he  breaks  open 
a  box,  or  delivers  it  to  a  wrong  person.  2 
Saund.  47  e,/. 

10.  So,  if  a  person  has  a  lien,  or  claims  a 
lien  on  goods,  a  demand  and  refusal  to  de- 
liver them  is  not  evidence  of  a  conversion. 
^non.  2  Show.  161 .    2  Saund.  47/. 

11.  In  trover  for  a  horse,  if  the  innkeeper 
seize  for  several  nights,  it  is  evidence  of  con- 
version.   Joneo  V.  Tfmrloe^  8  Mod.  172, 173. 

12.  An  assertion  by  a  carrier  that  he  has 
delivered  goods  to  the  consignee,  is  not 
evidence  of  conversion.  2  Saund.  47  /.  n. 
[A.) 

13.  An  assertion  by  the  finder  of  goods, 
that  he  knows  not  whether  the  demander 
be  the  right  owner,  and  therefore  refuses  to 
deliver  Uiem,  is  not  evidence  of  a  conver- 
sion.   2  Saund.  47 /*. 

14.  But  a  refusal  to  look  for  goods  which 
were  in  his  hands,  is  evidence  of  convereioo. 
12  Mod.  344. 

15.  An  assertion  of  the  right  of  another 
over  property,  is,  upon  demand  and  refusal, 
evidence  of  a  conversion.    2  Saund.  47  g, 

16.  If  a  refusal  be  not  absolute,  it  is  not 
evidence  of  a  conversion,  nor  if  at  the  time 
of  the  refusal  the  defendant  had  it  not  in  his 
power  to  deliver  the  goods.  1  Saund.  47  /. 
n.  [m*] 

17.  Unreasonable  detainer  is  good  evi- 
dence to  prove  a  conversion  in  trover.  Agar 
V.  Luie,  Hob.  187. 

18.  In  trover  by  an  administrator,  if  it  be 
not  upon  the  possession  of  the  intestate,  the 
defendant  cannot  give  in  evidence  under  not 
guilty  a  will  and  executor ;  eecus,  if  it  be 
upon  the  possession  of  the  administrator. 

2  Saund.  47  n. 

19.  In  trover  for  a  ship,  upon  evidence  it 
appeared  that  the  plaintiff  had  but  a  six- 
teenth part  of  it ;  yet  it  was  held  good ;  but 
the  interest  of  the  others  may  be  given  in 
evidence  in  mitigation  of  damages.  Dock' 
torav  V.  Dickenoon,  Skin.  640. 

20.  A  declaration  of  a  trover  in  Middlesex, 
and  proof  of  one  in  Ireland,  is  good.  Broum 
V.  Hedgeo^  Salk.  290. 

21.  A  joint  conversion  must  be  proved  in 
order  that  the  several  defendants  may  be 
found  guilty.  2  Saund.  47  /.  n.  [x.]  117  a. 
n.  [e.] 

XI.  VxamcT  and  junoimrr. 
1.  The  defendant  may  be  found  guilty  as 
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to  part,  and  not  ^ilty  at  to  the  rest  which 
18  ill  laid  in  the  declaration.  Baldwin  ▼. 
Cole,  Holt,  708. 

2.  Where  one  defendant  pleads  not  guilty, 
and  the  other  a  release,  if  it  be  foand  for  the 
release,  the  plaintifF  shall  not  hare  judgment 
against  the  other.    JBj^n's  ease,  Comb.  310. 

3.  In  trover  against  two,  one  only  cannot 
be  found  guilty.    Id.  ibid. 

4.  Trover  against  ten,  declaration  on  a 
convenion  by  nine,  and  judgment  against 
ten,  is  ill ;  for  the  conversion  is  the  gist  of 
the  action.    FuOer  v.  Smith,  12  Mod.  101. 

5.  A  special  verdict  in  trover  must  ex- 
pressly find  the  conversion.  JMSret  v.  Sole- 
bay,  t  Mod.  245. 

[  «1453  ]       XII.*  Damaod. 

1.  If  a  sheriff  bring  trover  for 
goods  taken  out  of  his  possession  after 
•eizure  on  u.  fieri  faeia9,  he  can  only  recover 
the  value  of  the  goods,  and  not,  as  he  may 
in  trespass,  damages  for  the  tortious  taking. 
WOhrakam  v.  Snow,  1  Mod.  130. 

2.  If  the  action  is  for  several  things,  the 
damage  may  be  released  as  to  some,  and 
taken  severally  as  to  the  rest.  2  Saund. 
379  a. 

XIII.  COSTB. 

1.  If  an  administrator  or  executor  bring 
an  action  of  trover  for  a  conversion  in  his 
own  time,  and  fails,  he  shall  pay  costs. 
BlacJsway  v.  Bttlon,  2  Show.  342.  2  Saund. 
47  n. 

2.  In  an  action  by  an  executor  for  goods 
taken  and  converted  after  testator^s  death, 
the  executor  will  be  liable  to  costs  if  he 
ikil,  though  he  declare  on  testator's  poesee 
■ion.    t  Saund.  47  n. 

3.  But  if  the  trover  and  conversion  were 
in  testator's  life-time,  and  he  could  deolare 
u  executor  only,  he  is  not  liable  to  costs. 
9  Saund.  47  n. 

XIV.  EmcT  or  osath  or  ths  rAXTOs. 

1.  In  trover  brought  by  two,  if  after  ver- 
dict one  die,  judgment  shall  be  arrested. 
Capd  V.  SaUmgtaU,  3  Mod.  249. 

t.  In  trover  by  five,  before  verdict  one  of 
them  died,  and  they  proceeded  to  trial,  and 
verdict  for  the  plain tifb ;  then  the  plaintiffs 
■Qggost  that  one  of  them  is  dead,  and  pray 
judgment  for  the  rest,  and  had  it ;  and  on 
error  brought,  and  assigned  that  the  party 
died  before  verdict,  and  so  the  verdict  was 
given  for  a  dead  person,  judgment  was  re- 
versed. Wedlgeisood  V.  Boy/y,  T.  Raym.  463. 
8  Show.  178.    Skin.  39. 

3.  And  though  in  the  said  case  the  plain- 
tift  were  joint-tenants,  and  had  a  capacity 
of  having  the  whole  survive,  yet  in  truth 
every  one  had  but  a  moiety,  and  so  they 
were  not  at  the  time  of  the  action  entitled 
to  so  much  as  they  are  after  the  death  of 
one  of  the  pluntifi.    8.  C.  T.  Raym.  463. 


XV.  EfWEOT  or  A  BBOOVKKT  IN 

1.  By  judgment  in  trover  against  defen- 
dant, the  goods  became  defendant's  property. 
Adamt  v.  Broughton,  Andr.  19.  2  Stra. 
1078.  S.  C. 

2.  After  a  recovery  of  goods  in  trover, 
you  may  indict  for  felony  for  taking  the 
same  goods,  but  not  vice  vena.    Holt,  345. 


TRUST  AND  ITIUSTEE. 

1.  What  a  trust  is  now,  is  the  same  aaa 
use  was  in  former  times.  Smiih  v.  Wkeekr^ 
1  Vent.  130. 

2.  If  a  term  of  years  be  asrigned  to  A  for 
the  use  of  B,  this  shall  be  a  trust  for  B«  and 
not  an  use  executed.  Saundert  v.  Siete»M^ 
Com.  271. 

3.  A  purchase  by  a  father  in  the  name  of 
a  son  was  decreed  to  be  a  trast  for  that  eon. 
RedingUm  v.  Berftngton,  3  Ridgw.  106. 

4.  Where  a  man  buys  land  in  another's 
name,  and  pays  the  money,  it  will  be  a  trust 
for  him  who  pays  the  money,  though  there 
be  no  deed  dedaring  the  trust  Jnom.  S 
Vent.  361. 

5.  Bond  conditioned  for  the  payment  of  ao 
much  money  to  A,  A  assigning  over  to  the 
obligor  such  a  judgment  against  B ;  if  the 
money,  be  paid,  and  no  judgment  assi^paedy 
A  becomes  a  trustee  in  equity  for  the  judg- 
n>ent.     TWnsr  v.  Oodwin,  10  Mod.  223. 

6.  A  person  is  deemed  a  trustee,  if  he 
takes  an  inheritance  after  notice  of  articles 
to  settle  the  estate.  Skjfrme  ▼.  Mqfrick^  Com. 
700. 

7.  If  a  father  purchase  an  estate  in  the 
name  of  a  younger  son,  and  the  eldest  die- 
claims  a  trust  on  his  part,  unless  a  creditor 
interpose,  it  is  an  advancement  for  the  eon 
in  whose  name  it  was  made.  Bedmgtom  ▼. 
Redington^  3  Ridgw.  76. 

8.  Where  the  father  and  son  join  in  a 
purchase,  it  shall  be  intended  for  the  ad- 
vancement of  the  son,  and  that  he  is  not  a 
trustee,    ^mrn.  3  Salk.  367.  pi.  1. 

9.  Possession  for  many  years  under  a  deed 
deelaratoiy  of  a  beneficial  interest,  in  which 
a  covenant  to  convey  the*  legal 

estate  is  inserted,  will  not  raise  [  ^1453  ] 
a  presumption  that  such  estate 
has  been  conveyed  to  the  possessora,  nor 
entitle  them  to  bring  an  ejectment.  Ges^ 
rigki,  Le$9te  tf  Sir  Richard  Gfosmust  hart. 
V.  Swymmer,  1  Keny.  385. 

10.  If  trustees  refbse  to  accept  a  tmat  ac- 
cording to  the  will  of  the  donor,  the  court 
will  appoint  other  trusteee  to  perform  iL 
Maggeridge  v.  Orey^  Nels.  42,  43. 

11.  A  trust  will  be  executed  in  Chanceiy 
according  to  the  parties'  meaning.  ReeWs 
case,  2  Vent.  363, 364. 

12.  A  court  of  equity  may  order  a  lba« 
covert  who  is  an  infant,  being  heir  or  tnw- 
tee,  to  levy  •  fina    Anm.  Coin.  615^ 
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19.  A  recoTery  raffared  of  a  trasi  mUU  ii 
well  dnoof  h,  and  bars  tho  remainders.  Sir 
J.  Robinson  v.  Coniyfu,  C.  T.Talb.  164—167. 

14.  A  trustee  of  goods  may  maintain 
trover  for  them  a^^inst  a  stranger.  3  Saand. 
47  6. 

15.  Tho  statute  of  limitations  extends  not 
to  a  trast.    Skyrme  v.  Meyriek,  Com.  709. 

16.  Where  ono'parohases  with  notice  of  a 
tmst,  he  is  liable  to  its  performance,  though 
he  ]>aid  a  valuable  consideration.  Crofi  y. 
Powell  Ck>m.  609. 

17.  Where  a  trust  is  to  raise  money  out  of 
the  yearly  profits,  in  such  case  the  lands  can- 
not be  sold  to  raise  the  money,  unless  it  was 
to  be  paid  on  a  certain  day  before  it  could 
be  receiyed  out  of  the  profits,  i^non.  3  Salk. 
367.  pi.  2. 

18.  A  eutui  que  truti  claiming  compensa- 
tion  for  a  breach  of  trust  against  the  repre- 
sentative of  the  trustee,  can  only  come  in  as 
a  simple  contract  creditor.    3  Ridgw.  1. 

19.  Whatever  a  trustee  does  to  prevent 
the  intention  of  his  testator  is  a  breach  of 
trust,  and  ought  to  be  set  aside.  Attorney' 
Qemeral  v.  Youngs  Com.  433. 

90.  Where  there  is  tenant  for  life,  remain- 
der to  trustees  to  support  contingent  remain- 
ders, remainder  to  the  first  and  other  sons  of 
the  marriage,  remainder  to  the  heirs  of  the 
body  of  the  husband,  if  after  any  proba- 
bility of  issue  to  take,  the  trustees  convoy 
to  the  husbadd,  and  this  be  for  the  good  of 
the  family,  it  is  said  to  be  no  breach  of  the 
trust.  Latfy  VuecunieiB  Stafford  v.  Uewtt^ 
itm  Skin.  7a 

SI.  A  trustee  declares  under  hand  and 
seal  that  he  has  received  trust  money ;  this 
turns  that  demand  into  a  specialty,  which 
had  been  otherwise  a  debt  by  simple  contract 
only.  Qigord  v.  MaiiUy^  C.  T.  Talb.  109, 
110. 

2S.  Trustees  having  power  to  appoint 
agents  are  not  answerable  for  their  insol- 
vency, if  solvent  at  the  time  of  the  appoint- 
ment ;  aiiUr^  if  they  had  no  such  power. 
Awm,  13  Mod.  66a 

d3.  If  a  trustee  is  empowered  to  put  mo- 
ney oat  to  interest,  he  is  accountable  for  in- 
terest, though  he  should  let  it  lie  by  him,  and 
make  none.   Brown  v.  LUton^  10  Mod.  21. 

24.  If  an  estate  is  devised  to  trustees  to  be 
sold,  yet  the  trustees  are  not  obliged  to  sell 
it,  notwithstanding  the  positive  directions  of 
the  testator,  as  long  as  cestui  que  trust  is  sa- 
tisfied without  it  Roper  v.  Radel^e^  10 
Mod.  235. 237. 

25.  Trusteee  are  not  answerable  in  equity 
for  each  other's  acts.    Anoa»  12  Mod.  660. 

26.  Trustees  are  only  answerable  for  what 
ther  respectively  receive.  i2e«  v.  Brey,  Park. 

27.  But  if  two  trustees  give  reoeipts,  they 
■hall  be  both  oharged«  though  they  did  not 
aetoallyredetre  tho  money.  €hriMpy.  Spring'' 
er«  Neb.  111. 


28.  A  trustee  haying  in  debts  for  less  than 
is  due  shall  not  be  allowed  for  the  whole ; 
mtiter^  of  one  purchasing  in  his  own  right. 
Anon.  Salk.  154. 

29.  If  eetiuy  que  trust  be  indebted  to  the 
king,  he  shall  have  execution  of  the  trust. 
AUomey-Gmerol  ▼.  Sands^  Nels.  132. 

90.  But  the  trust  of  an  inheritance  is  not 
forfeited  for  felony.  AUomey-GensroJL  v. 
Sands^  Nels.  132. 

31.  The  trust  of  a  lease  in  gross  shall  be 
forfeited  for  felony,  but  not  that  of  a  lease 
to  attend  the  inheritance ;  for  that  goes  to 
the  heir,  and  not  to  the  executor.  S.  C.  Nels. 
133,134. 

32.  If  feoffee  in  trust  commits  treason,  &o. 
the  land  is  lost.    Jenk.  190. 219. 

33.  If  the  trustee  of  a  term  commits  trea- 
son, in  strictness  of  law,  the  king  shall  have 
it ;  but  usually  he  grants  it  to  eestuy  que  trust 
upon  petition.  &mndisin  v.  HawU^^  Comb. 
172. 

34.*  If  a  trustee  has  conveyed  [  •1454  ] 
lands  before  execution  sued, 
though  he  was  seised  m  trust  for  the  defend, 
ant  at  the  time  of  the  judgment,  the  lands 
cannot  be  taken  in  execution,  fiunl  y. 
CoUs^  Comb.  226. 

35.  Where  A  enters  as  trustee  to  B,  to  re- 
ceive his  rents,  and  afterwards  B  enters,  he 
is  tenant  at  will  to  A,  and  not  disseisor. 
Qtary  y.  Beorcrf^^  Orl.  Bridg.  487. 

36.  Trustees  do  not  pay  costs.  Anon,  12 
Mod.  560. 

UMPIRE. 

Where  a  submission  is  to  arbitrators,  and 
if  they  cannot  make  any  award,  then  to  an 
umpire,  and  the  award  and  umpirage  are 
limited  to  the  same  day,  if  the  umpire  make 
an  umpirage,  the  plaintiff  ought  to  show  in 
his  declaration  why  the  arbitrators  could  not 
make  an  award.  Coppin  v.  Humard^  2 
Saund.  130. 132. 

UNCORE  PRIST. 

An  obligee  covenants  that  if  the  obligor 
shall  pay  certain  money  at  such  a  place  and 
day,  the  bond  shall  be  void ;  the  obligor  may 

Slead  a  tender,  and  need  not  say  uncore  prist 
lo.  36. 

[See  ante^  tit.  TxNDSa,  div.  V.  ((.)  pi.  16.  ef 
eeq.  Vol.  II.  p.  1374.] 

UNDER-SHERIFF. 

1.  The  sheriff  may  grant  the  office  of  un- 
der-sheriff at  will.  Aorton  v.  Simmes^  Hob. 
13. 

2.  An  under-sheriff  may  be  made  by  pa- 
rol.   Jenk.  69. 

3.  The  under-sheriff  is  but  the  sherifiPs 
depuW.    Hob.  13. 

4.  ue  has  power  to  do  all  that  the  sheriff 
can  transfer.    lb. 
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5.  All  ministerial  acta  dona  by  the  under- 
aheriff  are  of  the  same  authority  as  if  done 
by  the  sbedff  himself.  Kiiion  ▼.  Faggt  10 
Mod.  288.  ' 

6.  If  a  statute  appoints  an  act  to  be  done 
by  the  sheriff,  and  prescribes  no  particular 
manner  for  the  doing  it,  that  makes  it  neces- 
sary to  to  be  a  personal  act,  it  may  be  per- 
formed by  the  under-sheriff,  though  he  be  not 
mentioned  in  the  statute.  S.  C.  10  Mod.  290. 

7.  Though  the  sheriff  do  make  an  under- 
sheriff,  yet  m  cases  of  re-decision  and  waste 
he  must  exercise  it  himself.  Jforion  y. 
Sinunes,  Hob.  13. 

8.  The  under-sheriff  must  act  in  the  high- 
■heriff's  name.    Anon.  Holt,  221. 

9.  An  under-sheriff  ought  not  to  act  as  an 
attorney  while  he  is  under-sheriff.  Anon.  6 
Mod.  191. 

10.  The  under-sheriff  cannot  be  restrained 
in  any  part  of  his  power  by  the  sheriff,  nor 
restrain  himself  by  covenants.  Jforlon  v. 
Simmei,  Hob.  13. 155. 

11.  If  the  sheriff  appoint  him  at  will,  he 
can  remove  him.  JVbrton  v.  Simmei^  S.  C. 
Hob.  13. 

12.  Though  he  grant  it  irrevocably,  yet  he 
may  revoke  it.    Id.  ibid. 

13.  He  need  not  make  an  under-sheriff,  but 
may  exercise  the  office  himself.    Id.  ibid. 

14.  An  action  lies  against  an  under-sheriff 
for  money  levied  on  a  Jieri  fadat.  Speake 
V.  Rkhardt^  2  Show.  281. 

15.  And  it  is  not  necessary  that  the  writ 
should  be  returned.  Coekran  v.  fFelbjfe,  2 
Show.  79. 

16.  Case  lies  against  an  under-sheriff  for 
proceeding  after  a  habeas  eorjnu  delivered.  3 
Leon.  99. 

17.  Case  lies  against  an  under-sheriff  for 
undervaluing  goods  taken  under  a  Jl.  fa. 
Sayre*t  case,  Cro.  Jac  426. 

18.  The  sheriff  may  be  fined  or  amerced, 
and  shall  answer  damages  to  the  party  for 
the  misdemeanour  of  the  under-sheriff.  Lat 
187. 

UNION. 

Two  bishoprics,  W  and  L,  were  lawfully 
united  and  consolidated  in  the  reign  of  H.3., 
but  Uie  chapters  remained  several ;  the  bishop 
aliened  lands  of  the  see  of  L,  with  confirma- 
tion of  the  chapter  of  L;  the  union  was  not 
extant ;  resolved,  as  tbe  usage  had  been  after 
the  said  union,  that  the  several  deans  and 
chapters  have  severally  made  confirmations, 
it  shall  be  intended  that  tbe  union  was  made 
specially  in  such  manner  that  the  estates 
shall  be  severally  confirmed  as  before  the 
union.  Case  of  BMop  and  Dta/tCt  Leases, 
12  Co.  71. 

[  ♦liW  ]    UNITY*    OF   POSSES- 
SION. I 
1.  Unity  of  poascflsian  extinguishes  rents  i 


and  commons  and  all  matters  of  charges 
or  interest  in  other  men's  lands.  Pun  v. 
Luey,  4  Mod.  364,  365. 

2.  It  extinguishes  a  prescriptive  right  of 
war.    1  Sauhd.  323.  n.  [/]. 

J.  But  not  things  of  necessity,  or  collateral 
things,  as  a  watercourse,  or  warren,  or  way  of 
necessity.    Palm.  445.    1  Saund.  323  a. 

4.  Nor  matters  of  easement,  such  aa  ti^^t 
and  air.    Peers  v.  Luey,  4  Mod.  364. 


UNIVERSITY. 

1.  The-  vice-chancellor  of  Cambridge  may 
claim  conusance  of  the  plea  where  any  mem- 
ber of  the  university  is  defendant  by  virtue 
of  a  charter  granted  by  queen  EuzabeUi. 
Case  of  Vnivernty  of  CtanbridgCf  10  Mod. 
126. 

2.  This  charter,  being  confirmed  by  act 
of  parliament,  gives  power  to  proceed  jeetm^ 
dum  legem  et  con9a€tudinan  ttmversitetis. 
10  Mod.  12& 

3.  The  charter  of  the  university  of  Cam- 
bridge does  not  extend  to  sue  there  fat  the 
penuty  of  an  act  of  parliament ;  bat  snch 
suits  ought  to  be  in  the  king's  ooorts,  Ibr  a 
recovery  there  is  not  pleadable  in  bar  here. 
UmvtfUy  ff  Cambridge  v.  Priet,  Skin.  665. 

4.  When  an  attorney  is  plaintifl^  the  uni- 
versity is  not  entitled  to  eonuaanoe  of  the 
cause.    «Sbn6.  WiUes,  333. 240, 341. 

5.  The  miiversity  of  Cambridge  moved  for 
a  eupenedeae  to  a  prohibition,  or  fixr  a  conaiil- 
tation ;  but  ruled  that  they  ought  to  declare 
and  plead  their  privilege,  and  when  it  was 
pleaded,  they  would  take  notice  of  it  upon 
a  motion ;  and  rule  waa  given  fer  them  to 
declare.    Skin.  665. 

6.  When  either  of  the  universitias  daims 
conusance  of  a  cause,  it  must  be  claimed 
before  imparlance.  WiUeav.  TVoAem,  Willes, 
233.    10  Mod.  129. 

7.  And  this,  notwithstanding  the  exdnsava 
words  of  the  charter.  Case  of  the  Umiwefwi^ 
rfCanAndge,  10  Mod.  139, 130. 

8.  Universities  were  saved  by  statnte  fium 
the  statntea  of  dissolutions.    Jenk.  906. 


USE  AND  OCCUPATION, 

1.  An  actioii  ibr  use  and  occupation  will 
lie  against  one  who  occupies  premises  under 
an  agreement  not  amounting  to  a  leaae.  1 
Saund.  7. 

2.  No  action  is  maintainable  for  ose  and 
occupation  on  account  of  rent  due,  after  ac- 
ceptance of  possession  by  landlord,  where 
there  has  been  no  actual  occupation.  1  Saund. 
236  c.  n.  [m].  276  a.  n.  [a]. 

3.  It  is  not  necessary  to  allege  ezpreastly  in 
the  declaration  in  an  action  fer  the  use  and 
occupation  of  land,  that  the  land  is  the  land 
of  the  plaintiff.    Zewu  v.  1l^al{t«,  Say.  14. 

4»  In  debt  for  use  and  occupation,  pJaintiff 
need  not  state  any  of  the  particulars  of  the 
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;  but  If  itated,  Umy  moit  be  proved 

M  laid.    1  Simid.  203.  n.  [e], 

5.  In  debt  on  a  parol  lease,  if  it  be  at  will, 
an  occapation  mnat  be  atated.    1  Sannd.  203. 

6.  A  tenant  cannot  plead  nil  habuU  in  tene- 
mentis  to  an  action  for  use  and  occupation 
brought  by  his  landlord ;  he  cannot  impeach 
his  landlord*8  title.  Letsis  ▼.  IVaUit,  Say.  13. 

7.  In  oMtumpiU  for  pse  and  occupation,  the 
plaintiff  may  recover  what  he  shall  prove 
due,  without  a  precise  sum  having  been 
agreed  upon.    2  Saund«  122. 


USES. 

I.  Of  TBI  ORCATION  Of  UBU,  AND  OF  THE 
OONSTEUCnON  OF  OONVBTANCBB  OF 

Dsn,  p.  1456. 
II.  Of  TBI  auALiTin  and  incidknts  of  a 
USE,  p.  1457. 

III.  Of  DKBD0  OBCLAEING  UBI8,  p.  1458. 

IV.  Of  tbk  odnsideeation  for  a  usi,  p. 

1458. 
[*1466]        v.*  Of   oovknants  to  stand 

smsKD,  p.  1459. 
VI.  Of  thb  statute  of  uses,  p.  1460. 
Vn.  Of  THE  destruction  and  determina- 
tion OF  OSES,  p.  1461. 
VIIL  Of  ruADiNo  deeds  to  uses,  p^  1462. 

L  Of  the  CREATION  of  uses,  and  of  the  con- 
struction OF  conveyances  of  uses. 

1.  A  conveyance  by  way  of  use  shall  be 
eonstraed  according  to  the  intention  of  the 
parties.  Leigh  v.  Bruee^  Carth.  343.  12 
Mod.  101.  &C. 

2.  In  the  creation  of  uses,  as  well  as  in 
wills,  the  intention  of  the  parties  is  chiefly  to 
be  regarded.    SS^eCy't  case,  1  Ca  93  b. 

3.  Gonveyanoes  to  uses  must  be  governed 
by  the  rules  of  the  common  law.  Vavie  v. 
Speed,  4  Mod.  155. 

4.  An  use  cannot  arise  out  of  a  possibility, 
or  out  of  an  use.    OrL  Bridg.  382. 

5.  The  king,  or  an  abbot,  or  an  alien,  can- 
not be  seised  to  an  use.    lRo.332.  385. 

6.  A  ftoffinent  was  made  to  the  use  of  the 
leoffiir  and  his  wife  that  should  be  after  mar- 
riage, and  the  heir  of  their  bodies ;  afVer  mar- 
riage,  the  new  use  shall  arise,  if  there  be  no 
intervenient  act  to  destroy  it.  Woodliffv. 
Deary,  Cro.  Elix.  439. 

7.  A  ftoffinent  with  warranty  is  sufficient 
to  raise  a  use.  RemuU  v.  Peaeoek,  2  Ro. 
105. 

8.  A  conveys  to  the  use  of  his  wife  ibr  life, 
remainder  to  the  use  of  B  and  C,  and  their 
heirs,  during  the  life  of  A,  and  then  to  the 
use  oif  the  heirs  male  of  his  body,  remainder 
to  the  heirs  of  his  body ;  here  **  heirs  of  his 
body**  are  words  of  purchase.  Timing  v. 
OosiM,  Comb.  312, 313. 

9.  The  words  '•use**  and  ••trusto**  are 
Eynonymous  terms.    Shaw  v.  Weigh,  Fort.  63. 

10.  Uses  are  not  favoured  in  law.  2  Mod. 
210. 


11.  An  use  limited  to  one  and  his  heirs, 
but  to  the  use  of  another  fer  life  or  years, 
shall  be  said  to  have  the  estate  larger  than 
the  use,  or  that  it  shall  remain  in  the  feoffor. 
Baher  v.  Searle,  Cro.  Eliz.  407. 

12.  If  a  reversioner  bargain  and  sell  the 
lands  leased,  and  then  release  his  interest  in 
the  reversion,  such  release  shall  be  intended 
to  be  to  the  use  of  the  releasee  and  his  heirs, 
although  no  consideration  is  expressed  fer  the 
release,  nor  any  express  uses  limited  therein. 
ShortAdge  v:  Lamplt^h,  7  Mod.  72. 

13.  Covenant  and  agreement  between  mo- 
ther and  son,  and  in  the  end  of  the  deed  he 
says,  ^  1  do  give  and  grant  my  lands  to  my 
mother  and  her  heirs ;  this  raises  a  use  to 
her.    CoUnum  v.  Senhouee,  2  Lev.  225. 

14.  If  a  letter  of  attorney  is  in  a  deed  or  a 
covenant  to  make  livery,  nothing  passes  by 
way  of  use.  Harriem  v.  Austin^  S  Mod.  237. 

15.  The  words  **stift  eee^fideniia^^  do  not 
make  a  condition,  but  only  a  use.    2  Ro.  68. 

16.  If  there  be  a  covenant  to  stand  seised 
to  the  use  of  A  fer  life,  with  remainder  to  B 
in  fee,  and  A  refuse,  the  covenantor  shall  en- 
joy it  till  the  death  ef  A  by  way  of  springing 
use.    S&ulheatv,Stowetl,2Mi}d.W9, 

17.  An  use  is  limited  tb.  A  for  life,  then  to 
B  in  tail  after  the  death  of  A  and  C  ;  thb  is 
contingent ;  but  if  it  appear  by  another  deed 
that  C  had  an  estate  for  life,  the  use  in  tall  is 
not  contingent  but  vested.  WeaQ  v.  Lower, 
Poll.  66. 

18.  A  deed  of  a  husband  and  wife,  that  all 
agreements  rfilating  to  such  lands  shall  cease, 
will  not  revoke  a  fermer  deed  leading  the 
uses  of  a  future  fine,  unless  there  be  a  vari- 
ance.   Jonee  v.  Morley^  1  Ld.  Raym.  289. 

19.  If  a  tenant  in  tall  covenants  to  stand 
seised  to  the  use  of  himself,  with  remainders 
over,  and  afterwards  suffers  a  recovery  to 
other  uses,  the  uses  on  the  recovery  are  good. 
MaebeU  v.  Clerk,  Com.  119. 

20.  A  fine  enuring  as  a  release  by  way  of 
mUter  le  droU,  or  a  surrender  of  a  particular 
estate,  cannot  be  to  an  use.  Cromw^e  case, 
2Ca69b. 

21.  An  use  was  limited  to  executors  until 
they  shall  have  laid  3002.  toward  pei^rmance 
of  his  will;  this  is  to  be  intended  until  they 
may,  dDC.    Mo.  556. 

Se2.*  Upon  feofiTment  to    the 
use  of  the  will  of  the  feoffor,  the  [  *1457  ] 
fee  remains  in  the  feoffor.  1  And. 
245,246. 

23.  If  a  lease  and  release  be  pleaded  to 
A  and  his  heirs,  and  no  consideration  ap. 
pears,  nor  said  to  whose  use,  it  shall  be  in- 
tended to  the  use  of  the  releasee  and  his 
heirs.    Salk.  678. 

24.  Land  granted  to  B  (without  the  words 
^*  his  heirs,"^  to  the  use  of  C  for  life,  this  use 
determines  by  the  death  of  B ;  and  the  stat* 
ute  27  Hen.  8.  does  not  give  to  C  the  same 
estate  in  the  land  as  he  had  in  the  use.  2 
And.  130, 131. 
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S5.  A  recovery  wis  raffored  U  the  inleDt 
that  the  recoveron  shoulci  make  estates; 
thej  are  seised  to  their  own  ase  till  the  es- 
tates are  made.    Mo.  103. 

26.  A  feoffment  to  lessee  for  years  to 
another  use,  does  not  eztin^ish  the  term. 
Mo.  196. 

S7.  A  being  lessee  of  lands  of  the  chan* 
cellor  of  St.  Paurs,  for  the  life  of  himself 
and  his  two  eons  B  and  C,  grants  all  his  es* 
tate  therein  to  trustees  to  Uie  use  of  himself 
for  life,  and  after  his  decease  to  the  use  of 
Rebecca  his  wife,  for  her  life,  and  after  her 
decease  to  the  use  of  his  son  B  and  his  heirs ; 
the  whole  estate  of  A  is  vested  in  himself  by 
the  first  limitation,  and  by  the  third  limita- 
tion a  use  is  executed  in  B  and  his  heirs,  by 
way  of  springing  use.  Pinker  v.  LUeott^  On. 
Bridg.  373. 

S8w  Every  person  may  dedare  uses  ac- 
cording to  his  estate  in  the  land,  for  the  use 
follows  the  ownership  of  the  land ;  and  if 
the  husband  declares  one  use,  and  the  wife 
another,  they  are  both  void;  for  the  wife, 
though  she  has  the  estate,  yet  is  not  stit/urif, 
but  under  the  power  of  her  husband ;  and 
the  husband,  though  he  is  ntt  jurts,  has  no 
estate  in  the  land.  Beekwiih*i  case,  2  Co. 
56  b. 

29.  In  declaring  uses  of  the  wife's  estate, 
there  can  be  no  estate  for  lift  to  the  hus- 


band  by  implication.  Davies  v.  ^eej.  Holt/  *»*"  ,f%  ^"^^"^  ^-  ?^**?^  ^^S'  ^'V 
Ton  '701  ^11.  An  use  cannot  be  larirer  than  tn 


730,  731. 

30k  A  use  limited  to  one  in  remainder  not 
bom,  is  good ;  otherwise  of  an  estate  in  pos- 
session.    Mo.  430. 

31.  A  use  limited  to  J  S,  and  such  wife  as 
he  shall  after  marry,  is  a  good  use.  S  Leon. 
15. 

33.  Uses  limited  upon  recovery,  which  is 
good  by  estoppel,  shall  bind  the  recoveree 
and  hie  heirs,  and  all  claiming  under  him. 
Cro.  Car.  389. 

33.  Joint-tens  nts  may  each  declare  dif- 
ferent uses  of  their  respective  shares.  Beck" 
trith^s  case,  2  Co.  56  b. 

34.  If  one  for  money  bargain  and  sell 
land  to  J  S  in  fee,  no  other  use  can  be  limit- 
ed upon  this,  for  the  money  is  the  considera- 
tion which  fixes  the  use  in  the  bargainee.  1 
And.  37. 313.  335.    2  And.  81. 136. 199. 

35»  When  uses  are  limited  to  persons  tn 
esse,  and  to  persons  not  tn  ette^  the  uses 
limited  to  those  persons  that  can  take  shall 
take ;  ^nd  when  the  other  peraons  come  to 
be  tn  este,  they  shall  take.  Richardwn  v. 
ChUeott  Carter,  201. 

36.  A  use  cannot  be  limited  to  any  but  by 
a  good  name  of  purchase.    2  Leon.  18. 

37.  Feoffment  to  such  uses  as  the  feoffor 
shall  appoint  by  will ;  the  use  vests  in  the 
feoffor  till  declaration  made  according  to  the 
power;  after  declaration,  the  estates  limited 
shall  take  eliect  bv  force  of  the  feoffment ; 
the  will  is  but  declaratory.    ClertU  ctuw,  6 


Co.  71  b.   Cro.  EUt.877.  Cro.  Ja«.  SL  Mo. 

476. 

IL   Or  TBI  auAUTixs  and  raciODrra  ov  a 

USE. 

1.  A  settlement  by  the  heir  on  the  part  of 
the  mother  to  the  use  of  himself  in  fee,  ahsJl 
be  to  the  old  use.  Aiholt  v.  Btir/on,  Com. 
160. 

2.  Uses  are  forfeitable  for  treason  or  felo- 
ny.   Jenk.  Cent  219. 

3.  An  use  cannot  be  raised  out  of  an  use. 

1  Leon.  7. 148. 

4.  It  may  be  made  to  commence  upon  a 
contingency.   2  Leon.  16. 

5.  A  corporation  cannot  be  feofileet  to  use. 

2  Leon.  122. 

6.  There  may  be  pofsefsio/ralris  of  a  use. 
Plow.  58. 

7.  Tlie  use  is  the  same  in  state  and  qua. 
lity  with  the  land.  Camden  v.  C2erAc«Hob. 
31. 

8.  Two  may  have  land  to  the  nae  of  one 
of  them.     Vnmbish  v.  TbOfroiV,  Plow.  44. 

9.  Where  one  has  an  estate  solely  in  the 
land  or  thing  out  of  whidi  the  use  iasuas,  he 
cannot  have  any  use  therein.    Id.  ibid. 

10.*  An    estate    of  freehold 
cannot  at  common  law  be  grant-  [  *14M  ] 
ed  tn  fiituro^  but  it  may  by  way 


larger  than  the  es- 
tate out  of  which  it  is  limited.  7\idter  v. 
Iddeoi,  Carter,  46. 

IIL    Op  DKSns  DBCLARim  tTSXS. 

1.  Uses  will  not  arise  by  paroL  Owen  ▼• 
Saunden^  1  Ld.  Raym.  160. 

2.  A  deed  is  necessary  to  raian  them. 
Jenk.  230. 

3.  But  where  a  conveyance  to  uses  aoores 
by  way  of  transmutation  of  possession,  the 
uses  may  be  either  declared  or  revoked 
without  deed.    Jones  v.  MSnr^*  Salk.  677. 

4.  The  use  of  a  fine  or  recovery  may  be 
declared  by  a  subsequent  deed.  1  Vent  368. 
2  And.  126, 127. 259, 260, 261. 

5.  A  deed  subsequent  to  a  fine  estops  the 
conusor  and  his  heirs,  but  not  a  ■traagsr. 
JoneM  V.  MorUy^  1  Ld.  Ravm.  290. 

6.  Upon  a  bargain  and  sale  for  yenm,  an 
use  will  pass  without  snrolmenl  of  the  deed. 
Poph.^8. 

7.  No  averment  is  allowed  against  a  use 
expressed  in  a  deed.  1  And.  313.  S  And. 
198, 199. 

8.  The  uses  of  a  deed  preoedcnt  to  a  fine 
cannot  be  controverted  by  parol  eridenes, 
unless  there  be  a  varianeo  in  the  deeeriptiea 
of  the  fine.    1  Ld.  Raym.  155. 289. 

9.  Notwithstanding  a  varianoe  betwesn 
the  deed  and  the  fine,  yet  the  fine  is  by  eoo- 
struction  of  law  to  the  uses  of  the  deed*  if 
nothing  appears  to  the  oontraiy.  Jetim  v. 
MoHesf^  1  Ld.  Raym.  289. 
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10.  lafiwoy  or  co?eititra  cannot  be  alleg- 
ed Bfainfll  a  deed  which  leadi  the  aaea  of 
the  fine.    Id.  ibid. 

IV.  Of  TBX  C0N8IDIEATI0N  FOR  A  USB. 

1.  There  are  two  coniideratione  upon 
which  a  aie  may  be  raised ;  firat,  valuable ; 
second,  natural.  iSir  G.  tUyndl  ▼.  Peoeocle, 
3  Ro.  105. 

3.  The  reserfation  of  a  pepper-corn  ia  a 
good  oonaideration  to  raise  a  use  to  make  a 
tenant  to  the  pr^Bcipe.  Barker  v.  JTeo/e,  2 
Mod.  349.    1  Mod.  263. 

3L  Nature  is  a  good  consideration  to  raise 
an  use.    Plow.  309. 

4.  The  father,  in  consideration  of  affbc- 
tion,  gave  lands  to  his  son,  and  livery  was 
indorsed  on  the  deed,  but  not  made;  and 
adjudged  an  use  did  arise  to  the  son ;  and  s 
difierenoe  taken  where  the  father  by  feoff- 
ment gives  to  a  stranger  to  the  use  of  his 
son,  there  no  use  arises,  but  when  the  con- 
veyance is  to  the  party  himself,  there  the 
nee  will  arise.  Fo$Ur  v.  jFbsfer,  T.  Raym. 
49. 

5.  Future  consideration  will  raise  an  use, 
ae  a  marriage  to  be  had.    1  Sid.  83. 

6.  There  are  only  three  ways  of  raising 
an  use ;  1st,  By  transferring  the  possession 
by  act  executed ;  3nd,  Upon  covenant  on 
consideration ;  3rd,  Upon  bargain  and  sale. 
3Ro.  68. 

7.  An  agreement  between  the  parties, 
though  it  do  not  operate  as  a  deed,  will  be 
sufficient  to  appoint  an  use.  Jones  v.  Mor- 
ley,  4  Mod.  264 

8.  An  use  cannot  be  raised  without  deed. 
1  Sid.  27. 83. 

9.  On  a  bargain  and  sale,  the  use  would 
arise  on  payment  of  the  money,  by  parol 
without  deed.  Jones  v.  JMt»r2ey,  IS  Mod.  162. 

10.  But  if  it  be  in  consideration  of  blood, 
it  would  not  arise  by  parol  without  deed, 
for  that  is  no  consideration  to  compel  the 
execution,  but  must  arise  by  deed.    12  Mod. 

11.  If  one  seised  on  the  part  of  the  mo- 
ther make  a  feoffment  without  consideration, 
the  use  results  9m  before.  BeekwitfCe  case, 
3  Ck>.  56  b. 

13.  Use  raised  by  covenant,  without  con- 
nderation,  can  be  declared  to  other  uses.  2 
And  69.  76, 77. 

13.  A  nudum  pactum  will  nbt  raise  an  use. 
Oamiah  v.  Wentwwth^  Carter,  141. 

14.  An  use  cannot  be  raised  upon  a  cove- 
nant without  consideration.    1  And.  36. 

16.  Consideration  ofnatural  affection  will 
not  raise  an  use  to  a  bastard.  Qerrarde  q.  t 
V.  Wondey,  3  l>j>  374  a.  pU  17. 

16.  The  consideration  of  paying  debts 
with  the  profits  of  the  land,  is  not  good  to 
raise  an  use.    Mo.  194. 

17.  No  use  can  arise  out  of  an  use  or  out 
of  a  way  or  common  newly  created.  21lfiiker 
v.l4d6el,  Carter,  46. 


18.^  There  cannot  be  an  use  of 
a  thing  which  is  not  in  esse.  Crow  [  *1450  ] 
Jac  190. 

19.  A  parol  promise,  in  consideration  of  a 
son*s  marriage,  that  he  shall  have  the  land 
after  the  father*s  death,  will  not  raise  an  use 
to  the  son.    3  Dy.  396.  pi.  33. 

SO.  A  bare  covenant  in  writing,  without 
consideration,  will  not  raise  an  use.  CofUard 
V.  CoUardy  Poph.  50. 

31.  An  use  shall  not  be  raised  by  covenant 
to  stand  seised,  dDC,  when  the  parties  intend, 
ed  it  to  another  purpose.  fitUr  v.  Foiter, 
T.  Raym.  43, 44,  45. 

33.  Consideration  of  afieotion  cannot  raise 
a  power  to  appoint  for  the  benefit  of  a  strain 
ger.    Gaodme  v.  Ps/to,  3  Stra.  935. 

33.  A  covenant  by  one  that  he  will  soflbr 
hind  of  j630  annual  value  to  descend  and  re- 
main to  his  daughter,  does  not  raise  any  use. 
Mo.  ISO. 

34.  One  may  be  esMtu^  que  use  by  a  devise 
without  any  consideration.  Hartofs  case,  1 
Leon.  354. 

35.  A  suMect  covenanted  to  stand  seised 
to  the  use  of  the  king  in  consideration  that 
he  was  his  sovereign;  this  is  no  consideration 
to  raise  an  use.    Mo.  195. 

36.  An  use  limited  without  consideration 
is  void,  and  returns  again.  Camden  v.  Clerke^ 
Hob.  31. 

37.  The  consideration  of  money  to  be  paid 
is  good,  though  never  paid.    1  Leon.  S5. 

38.  An  use  cannot  be  raised  by  a  covenant 
without  a  consideration,  but  may  by  a  fine. 
1  Leon.  138. 

39.  Husband  and  wilb  covenant  to  levy  a 
fine  of  the  wife's  lands  to  the  use  of  the 
heirs  of  the  husband  on  the  wife  begotten ; 
the  limitation  is  void.  Davie  v.  Speedy  13 
Mod.  38, 39.    SaIk.675.aC. 

V.  Of  covenants  to  stand  seisbd. 

1.  If  a  man  seised  in  fee  give  and  grant, 
bargain  and  sell,  alien,  enfeoff,  and  confirm, 
certain  lands  to  his  daughter  in  consideration 
of  blood  and  marriage,  he  thereby  raises  an 
use  by  way  of  covenant  to  stand  seised.  Scud' 
amore  v.  Crossings  1  Mod.  176.    Com.  1S8. 

3.  Bargain  and  sale  to  the  son  in  conside- 
ration of  affection,  and  for  his  portion  and 
preferment,  with  warranty ;  the  deed  is  in- 
rolled  ;  no  money  being  paid,  it  operates  as  a 
covenant  to  stand  seised.  Croeeing  v.  Seud- 
amorty  3  Lev.  9. 

3.  If  a  man  covenant  with  B,  that  if  he  do 
not  marry  he  will  stand  seised  to  the  use  of 
B  and  his  heirs,  and  B  dies  and  the  covenant- 
or do  not  marry,  the  use  arises  as  well  to  the 
heir  of  B,  as  to  B  himself  if  he  had  been  liv- 
ing, and  he  shall  have  the  land  in  nature  of 
a  descent.    Soutkcot  v.  StoweU^  3  Mod.  309. 

4.  One  gives  and  grants  his  lands  to  his 
cousin  and  his  heirs,  habendum  to  him  and 
his  heirs  after  the  donorHi  death ;  this  is  a 
good  covenant  to  stand  seised  immediately 
u  the  premises,  and  the  habendum  is  void. 
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Oman  r.  Sheaf,  3  hbY.  310.    lb.  136. 337.  5 
fi.  Sl  C.  709. 

5.  Feoffinent  with  letter  of  attorney  to 
make  livery,  and  none  ia  made,  operates  as  a 
covenant  to  stand  seised.  Waikir  v.  Hall,  3 
Lev.  313. 

6.  Covenant  to  stand  seised  to  the  use  of 
a  brother,  without  expressing  natural  love, 
Slc,  is  good  to  raise  an  use.    1  Ro.  68. 

7.  That  ce$luy  ^  use  is  the  heir  exparte 
patema,  is  a  sufficient  consideration  to  stand 
seised  to  is  use  of  land  so  descending.  Va- 
vosor's  ease,  3  Dy.  308.  pL  73. 

8.  Tliough  no  intent  appear  in  the  deed 
that  an  estate  shall  pass  by  covenant  to  stand 
seised  to  uses,  yet  it  may  pass  that  way  if  no 
intent  appear  plainly  to  pass  it  at  common 
law.    CoUman  v.  Senhmue,  Poll.  533, 533. 

9.  A  covenant  to  stand  seised  to  the  use  of 
the  heirs  of  his  body,  omitting  himself,  is 
good.    3  Lev.  75. 

10.  To  stand  seised  in  sueh  uses  and  no 
others,  does  not  exclude  uses  by  implication. 
3Lev.7& 

11.  A  man  cannot  covenant  to  stand  seised 
of  land  which  he  shall  afterwards  purchase. 
Mo.  343. 

13.  A  covenant  to  stand  seised  with  a  ge- 
neral power  to  make  leases,  without  express- 
ing the  consideration  or  the  persons,  is  void. 
Chute  V. ,  1  Lev.  30. 

13.  A  covenant  that  the  heir  shall  stand 
seised  is  void.    Kebbet  v.  Lse,  Hob.  313. 

14.  A  covenant  to  stand  seised  to  the  use, 
not  of  his  blood,  is  void.  Whaky  v.  Tankard, 
3  Lev.  54. 

15.*  A  fiither  covenants  that 
[  *14dO  ]  the  son,  or  some  other  person, 
shall  stand  seised  to  the  uses, 
this  is  void ;  and  a  covenant  to  levy  a  fine 
before^  Michaelmas  to  uses,  dDc,  and  that 
he  and  every  person  shall  be  seised  to  those 
uses,  if  no  one  is  levied,  no  use  shall  arise 
upon  the  covenant ;  for  if  it  should,  it  would 
disable  from  levying  the  fine.  Barrington  v. 
Crane,  3  Lev.  306. 

16.  A  covenants  that  his  &o&es  shall 
shall  stand  seised ;  if  there  are  no  feofibes, 
there  are  no  uses.    Cro.  Eliz.  15.. 

17.  A  covenant  to  stand  seised  to  the  use 
of  the  son's  executors  is  void ;  but  not  if  it  be 
to  the  use  of  the  son  and  his  executors.  1  Sid. 
363. 

18.  A  covenant,  in  consideration  of  natural 
love  and  aflfoction,  to  stand  seised  to  the  use 
of  the  wife  for  life,  with  power  for  her  to  limit 
over  the  estate  to  such  person  as  she  should 
appoint,  is  a  void  limitation.  GoodiUle  v. 
Pettoe,  W.  Kely.  107. 

19.  On  a  covenant  to  stand  seised  for  love 
and  afiection,  one  named  in  the  deed  may 
aver  himself  a  relation.  OoodtUle  v.  PeUoe, 
3  Stra.  934. 

30.  In  a  covenant  to  stand  seised  to  uses, 
there  must  be  a  oonsideration,  or  the  limita- 
tion is  void.  OooctttOe  V.  Pettae,  W.  Kely.  107. 


31.  A  oofBoant  to  stand  seised  to  uses  is 
avoided  by  a  recovery.    7  Mod.  18 — S8. 
VI.  Or  nac  sTATim  of  uses. 

I.  An  use  before  the  statute  37  H.  8.  c  la 
was  a  mere  trust,  cognizable  only  in  equitf. 
Roper  V.  Raddiffe,  9  Mod.  186. 

3.  This  statute  is  properly  to  give  the  pot- 
session  to  him  who  had  not  the  poaseemoa, 
but  the  use  only ;  viz.,  the  possession.which 
he  wsated  before,  to  the  use  which  he  had 
before,  in  such  manner  as  he  has  the  ust. 
Dixon  V.  Harriaon,  Vaugh.  48. 

3.  It  was  never  the  Intent  of  the  statute  to 
give  the  possession  to  fictitious  oonusees  in 
order  to  a  form  of  conveyance;  hut  the  sta- 
tute brings  the  new  uses,  raised  out  of  a  feign- 
ed possession  in  the  oonusees,  to  the  real  pos- 
session, which  operates  according  to  their  in- 
tent to  change  their  estate.    Id.  ibid. 

4  If  before  the  statute  of  uses  cesfiqfous 
use  levied  fine,  and  five  years  passed,  fooroes 
could  not  enter.  Ftdeambe  v.  Leke,  1  And. 
303. 

5.  The  principal  use  of  this  statute,  espe- 
cially upon  fines  levied,  b  not  to  bring  toge- 
ther a  possession  and  aause,  but  to  introdaca 
a  general  form  of  conveyance,  by  which  the 
conusors  in  the  fine  may  execute  their  pur- 
poses at  pleasure  by  transferring  to  strangsra, 
enlarging  or  diniinuhing  their  estates,  with- 
out obeerving  the  strictness  of  law  for  the 
possession  of^the  conusee.  Dixon  v.  Harri- 
eon,  Vaugh.  50. 

6.  Hie  statute  transfers  a  rent-charge  to 
eeetny  qite  use.  Craufley*9  case,  Cro.  £Iiz. 
731. 

7.  This  statute  vests  the  possessioii  of  a 
term  according  to  the  use,  as  well  as  a  fiee- 
hold.    3  Leon.  6,  7.    See  also  15.  358. 

8.  Upon  a  covenant  in  consideration  of  na- 
tural love  and  affection  to  be  seised  of  lands 
to  the  use  of  himself  for  life,  remainder  to  the 
son  in  tail,  and  to  the  intent  that  hia  son 
should  have  the  rent  durin^^  the  life  of  his 
father,  and  the  son  dies,  his  executors  can 
bring  debt  for  it  within  the  statute  37  Hen. 
a    W.Jo.  179. 

9.  An  use  cannot  arise  where  there  is  not 
a  sufficient  estate  in  possession.  Dixon  v. 
Harrison,  Vaugh.  49. 

10.  A  recovery  had  against  him  who  dis- 
seises tenant  for  life,  destroys  remainder  in 
fee.    ilium.  1  And.  38. 

II.  There  was  no  dower  of  uses  befiura  the 
statute.    3  Saund.  46. 

13.  Before  the  statute  Hen.  a  c.  10.  of 
uses,  a  man  might  either  have  retained  the 
possession,  and  have  departed  with  the  use, 
or  he  might  have  departed  with  the  possws 
sion  and  have  retained  the  use,  or  he  might 
have  departed  with  them  both  together.  1 
Mod.  176. 

13.  Ckmtingent  uses  tn  earn  are  executed 
till  they  come  in  eue ;  but  a  poeaibiiity  of 
seisin  or  oeinHUa  juria,  remains  in  ths  trus- 
tees to  serve  such  uses  when  they  arise;  and 
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if  the  poflseMion  is  disturbed,  they  may  re. 
enter  to  revest  tbo  ases ;  and  this  possibility 
of  seisin  may  be  released  or  destroyed,  and 
the  contingent  uses  will  be  thereby  defeated. 
Ckudleigh't  case,  1  Co.  120  a. 

14.  An  use  was  limited  to  a 
[  *1461  ]  man  and  woman,  and*  the  heirs 
of  their  bodies,  before  the  statute 
of  uses,  who  aflerwardi  intermarry;  then 
the  statute  passes;  still  they  have  seve- 
ral moieties,  and  if  the  husband  alien,  the 
wife  at  his  death  can  only  claim  a  moiety, 
though  the  issue  may  have  formedan  for  the 
whole.    2  Dy.  149.  pi.  82. 

15.  Uses  tfi  esn  are  executed  immediate- 
ly by  the  statute.  ChudUigh^$  case,  1  Co. 
120  a. 

16.  Possession  is  transferred  by  the  sta- 
tute to  such  uses  which  are  in  being,  and 
not  to  a  possibility  of  an  use.  4  Mod.  155. 

.  17.  If  A  being  seised  in  fee,  make  a  join- 
tare  on  his  wife  for  life,  and  die  without  is- 
sue, and  the  lands  descend  to  his  brother 
and  heir,  who  grants  a  rent-charge  of  so 
much  per  annum  to  trustees  for  the  use  of 
the  widow,  in  lieu  of  her  dower,  this  rent- 
charge  is  executed  by  the  statute  of  uses. 
C6ok  y.  Herk,  2  Mod.  13a 

18.  The  statute  does  not  extend  to  copy, 
holds,  nor  to  leases  for  years  which  are  in 
existence  at  the  time  of  the  assignment  to 
the  use.  2  Saund.  11  e. 

19.  Nor  to  cases  where  the  party  seised  to 
the  use,  and  the  ees fut  que  use,  is  the  same 
person.  2  Saund.  11  e.  n.  [r.J 

20.  No  uses  shall  be  executed  by  27  H.  6. 
c  10.  which  are  limited  contrary  to  the  com* 
mon  law.  CUUm  v.  Senhouee^  2  Show.  13. 

21.  By  the  sUtute  of  27  H.  8^  the  use  and 
possession  came  instantly  together.  Diicon 
V.  Harnmm,  Vaugh.  50. 

22.  Whatever  was,  or  would  have  been  a 
trust  at  common  law,  is,  since  the  statute, 
an  use  executed.  Broughion  v.  Langley,  Salk. 
679. 

S3.  A  mere  trust  is  not  within  the  statute 
27  H.  8.  of  uses.  2  And.  93. 

24.  The  statute  of  uses  executes  no  pos- 
session but  where  there  was  an  nse  before 
at  common  law.  TfuningUm  v.  Stratum^ 
Plow.  303. 

25.  An  use  upon  use  is  not  executed.  2 
Saund.  11  a.  ft. 

26.  The  use  is  not  executed  where  some- 
thing is  to  be  done  by  the  trustees,  which 
makes  it  necessary  for  them  to  have  the  le- 
gal estate.  2  Saund.  11  6,  e,  d, 

27.  A  lease  for  years  assigned  to  an  use  is 
not  executed  by  the  statute.  3  Dy.  369.  pi.  50. 

28.  Before  that  statute,  eeetuy  que  use 
could  not  do  any  thing  upon  the  land  bat 
by  command  of  feoflbest  for  he  had  neither 
ju9  in  re,  nor  ad  tkhu  1  And.  320.  831. 

29.  And  the  wife  of  eetiui  ^ue,  use  was 
not  dowable,  nor  could  there  be  any  tenan. 
ty  by  courtesy,  wardship,  &c.  1  And.  321. 
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30.  This  statute  destroys  the  use,  and 
converts  it  into  an  estate  and  actual  posses- 
sion. 1  And.  324, 325. 

31.  Ces/ut  que  uee  before  the  statute  of 
uses  levied  a  fine  to  a  stranger  in  fee,  who 
granted  it  to  the  king ;  the  feoffee  to  the  use 
after  the  statute  has  no  interest,  so  cannot 
sue  a  petition  of  right  to  the  king  to  revive 
the  use.  1  Dy.  8a  pi.  109. 

VII.    Of  thi  DxsTaucnoN  amd  dktbemina- 

TION  OF  USES. 

1.  Uses  can  be  determined  by  deed,  and 
new  ones  created.   Mo.  681. 

2.  An  old  use  may  be  revoked,  and  a 
new  use  raised  at  the  same  time.  Vaogh. 
42. 

3.  When  the  estate  is  determined,  the  use 
is  determined  also.  W.  Jo.  253. 

4.  A  contingent  use  is  destroved  by  a  fe- 
offment DiUon  V.  Fraine^  Poph.  72.  Cro. 
EUs.630. 

5.  A  future  use  is  not  destroyed  by  a  fe- 
offment. Cro.  Eliz.  689. 

6.  Feoffment  to  J  S  for  life,  to  the  use  of 
J  D  for  his  life;  the  use  is  gone  by  the 
death  of  J  8,  for  the  use  depends  upon  the 
esUte  of  the  feoffees.  1  And.  325. 

7.  The  bargainee  covenants,  that  if  the 
bargainor  pays  a  certain  sum  at  such  a  da^, 
he  will  stand  seised  to  his  use ;  the  use  will 
not  be  altered  by  a  tender  and  refusal  with- 
out payment;  otherwise  upon  a  feoffment. 
Mo.  35. 

a  Feoffment  to  the  use  of  his  first  son 
before  issue ;  feoffor  and  feoffee  enfeoff  one 
in  fee;  the  uses  are  destroyed.  2  Leon.  178. 

9.  Uses  in  contingency  are  barred  by  a  re- 
lease of  the  feoffees.  DUhn  v.  Fraine^  Poph. 
83. 

10.  Land  is  given  to  two,  habendum  to 
them  for  their  lives,  to  the  use  of 

A  for*  his  life;  if  the  two  les-  [  *]4a3  ] 
sees  die,  the  use  to  A  is  deter- 
mined. 2  Dy.l86.  pi.  1. 

11.  A  future  use  will  he  destroyed  by 
the  attainder  of  the  present  possessor.  Mo. 
36a 

12.  A  use  to  the  husband  for  life,  remain, 
der  the  wife  for  life,  remainder  to  all  the  is- 
sues female  of  their  bodies,  and  they  have 
issue  a  daughter;  the  remainder  is  attached, 
but  shall  be  divested  by  the  birth  of  another 
daughter  afterwards.  Matthew  v.  Temple^ 
Comb.  467. 

13.  Use  to  the  father  for  life,  remainder 
to  such  person  as  shall  be  his  eldest  son  at 
the  time  of  his  death,  and  the  heirs  male  of 
his  body,  remainder  to  the  brother,  &e. ;  the 
father  makes  a  feoffment,  upon  which  the 
brother  releases;  the  eldest  son  is  barred, 
although  he  be  born  at  the  time.  Mo.  545. 

14.  A  makes  a  feoflfment  in  8  H.7.,to  the 
intent  of  performing  his  will ;  afterwards  by 
indentere  he  declares  his  will  to  be,  that  the 
feoffees  shall  stand  seised  to  the  payment 
of  his  debts,  and -afterwards  conv^s  baek 
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IV.  WmCN  AND  ROW  IT  MAT  BB  TAKKlf  ADTAN- 
TAOS  OF  BT  PLBAOINO. 

1.  If  it  appears  by  the  plaintiff's  showingr 

in  his  declaration,  that  the  contract  is  nsu- 

rious  and  cannot  be  otherwise, 

[*  1405  ]  judgment*  shall  be  against  the 

plaintiff;  but  it  shall  not  be  in- 

tended.     Yeoman  v.  Bursioto^  Lntw.  [102]. 

3.  The  statute  against  usury  is  expounded 
Btrictly  with  respect  to  brokers.    1  Vent.  38. 

3.  Bail  to  the  action  may  plead  usurtooi 
contract    Anan.  12  Mod.  493. 

4.  The  statute  is  not  pleadable  to  a  bot- 
tomry bond.    Sojfer  v.  OUan,  1  Lev.  54. 

5.  JVbn  a««ttfnpnt,  and  an  usurious  con- 
tract,  cannot  be  pleaded  jointly.  Bernard 
Y.  FUthmae^  11  Mod.  359. 

6.  Usury  cannot  be  pleaded  to  aeire  facias 
on  a  judgment  Bush  v.  Oower,  9  Stra. 
1043. 

7.  But  it  may  be  got  at  by  motion  to  va- 
cate the  judgment.    Id.  Ibid. 

8.  It  may  be  given  in  evidence  on  non  m- 
sump9it    Lord  Bernard  v.  Saul^  1  Stra.  498. 

9.  Usury  cannot  be  taken  advantage  of 
on  turn  est  factum^  but  must  be  specially 
pleaded  to  a  bond  or  specialty.  Hob.  72. 
1  Saund.  295  a. 

10.  Although  it  appears  by  the  words  of 
the  condition  that  the  bond  is  usurious, 
vet  no  advantage  can  be  taken  if  the  statute 
18  not  pleaded.  Geang  v.  Swaine^  Lutw. 
[167]. 

11.  The  statute  need  not  be  recited  in  the 
plea.    1  Saund.  295  6. 

12.  In  pleading  the  statute  of  usury,  it 
must  be  set  forth  what  agreement  was  made, 
and  what  sum  was  taken  more  than  5/.  in 
the  hundred.  .  Hinton  v.  Roffey^  3  Mod.  35. 

13.  Merely  stating  that  it  was  corruptly 
agreed  to  pay  more  than  legal  interest  is 
bad.    S.  C.  2  Show.  330. 

14.  The  day  on  which  the  money  is  aver- 
red  to  have  been  advanced  is  material.  1 
Saund.  295  a  n.  [d\, 

V.  RsPLICATIOIf  TO   SUCH  PLEA. 

1.  The  contract  and  not  the  receipt  is  jna- 
terial  and  issuable.    Mo.  574. 

2.  The  intention  is  issuable.    Jenk.  88. 

3.  A  replication  to  a  plea  should  deny  the 
ftct  without  a  formal  traverse,  and  conclude 
to  the  country.    1  Saund  103  e. 

4.  Defendant  pleaded  the  statute  of  usury, 
that  it  agreed,  &c.,  without  saying  **  cor- 
ruptly;" the  replication  concluded  with  a 
traverse,  aimqae  hoc  that  it  was  corruptly 

red ;  held  that  the  replication  made  the 
good.    Rogers  v.  Jackson^  Mo.  464. 

VI.  InDIOTHXNTB  and  INTOailATIONS  FOR 

USDBY. 

1.  An  iDdictment  lies  not  barely  for  a  cor* 
mpt  agreement.    Rex  v.  Vptan^  2  Stra.  816. 

2.  No  indictment  ties  on  the  statute  of 
uniry.    Bex  v.  I)ye,  11  Mod.  174. 

3.  Nor  dooe  it  lie  merely  for  taking  the 


money   without  any   corrupt   agreement 
Lanea$ier*s  case,  1  Leon.  20B,  209. 

4.  The  jurisdiction  of  the  sessions  of  the 
peace  docs  not  extend  to  usury.  Oilb.  103. 
136.  Rex  V.  Smith,  ^  Salk.  680.  emira. 
Rex  V.  Bakestravf,  3  Salk.  188. 

5.  In  an  information  upon  that  statute, 
tarn  pro  domino  rege  quam  pro  oeipoo^  al- 
though the  attorney-general  enters  a  mm  vuU 
prosequi,  that  is  no  bar  to  the  informer ;  and 
so  if  the  informer  be  nonsuited,  that  is  no 
bar  to  the  king.  Streettcn  v.  TayUr,  Cro. 
Elix.  138. 

6.  An  information  for  usury  commenced 
by  oubpana  in  C.  B.,  and  concluded  contra 
formam  statxUiy  without  saying  what  statute, 
an(l  defendant  appeared  by  attorney,  ex 
griaia,  and  pleaded  not  guilty,  yet,  on  the 
verdict  found  against  him,  judgment  was 
ordered  to  be  entered  accordingly.  3  ^Dy. 
346.  pi.  9. 

7.  On  an  information  for  usury,  if  the 
verdict  find  the  corrupt  agreement,  but  say 
nothing  as  to  the  loan,  it  is  bad.  Lovedaj/^c 
case,  8  Co.  65  b. 

8.  One  in  execution  of  a  judgment  for 
usury  is  not  bailable.    Anon,  3  Salk.  58. 

VII.   EVXOXNCX. 

1.  A  party  to  the  contract  was  held  not  to 
be  a  good  witness  to  prove  repayment.  I 
Stra.  633.  Shank  q.  t  v.  Payne^  T.  Raym. 
191. 

2.  But  on  an  information  upon  the  statola 
of  usury,  he  who  borrows  the  money  was 
held  to  be  a  good  witness  after  he  had  paid 
it,  though  not  before.  Long*$  caae,.T. 
Raym.  191. 

3.  But  the  borrower  is  notad*  [  *14e6  ] 
mitted  a*  competent  witness  in 

all  cases.    SeuA,  1  Saund.  295  a.    SoM  q. 
t.  V.  Pragcr,  7  T.  R.  60.    4  Burr.  2251. 

VAGRANT. 

1.  Before  a  hawker  or  pedlar  can  be 
deemed  a  vagrant,  he  must  be  wanderiii|f 
abroad  and  out  of  his  own  pariah.  Anott,  11 
Mod.  3. 

3.  A  person  must  be  idle  aa  well  aa  die- 
orderly  to  be  committed  for  a  vagrani.  Akk 
V.  JtfUter,  2  Stra.  1103. 

3.  A  child  of  two  years  old  cannot  be  a. 
vagrant.  Rex  v.  AMbitanio  of  JRog*m 
Lmigl^,  I  Stra.  631. 

4.  One  justice  caanot  by  13  Ann.  c  23. 
send  a  vagrant  to  the  place  of  hit  settlement. 
InkabitanU  of  Bomber  v.  The  MkddimOs  ^ 
BTaiMiti^ton,  2  Ld.  Raym.  1360. 

5.  JusUcea  have  power  to  commit  to  hard 


labour  idle  and  disorderly  penona. 
ca8e,2  Stra.  882. 

6.  A  vagrant  as  such  is  not  indictable.    6 
Mod.  240.    a  Salk.  206. 

7.  A  oonstaUe'a  vagrant  rate  can  oi^y  be 
made  upon  one  pariihf  anlea  it  be  a  tewn^ 
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Rex  v.  InhabitttfUa  of  Brougkton  in  Kent,  1 
Ld.  Raym.  426. 

8.  Mon^y  ought  to  be  raised  quarterly ; 
bat  a  prerious  presentinent  of  the  grand 
jary  is  not  necessary.  Kex  y.  Juetieee  of  the 
Peace  of  Mddleeex,  2  Stra.  1028. 

VARIANCE. 

I.  RmPECTXNO  VARIANCXS  IN  TUE  STATCMKNT 
OF  NAMBS; — 

(a)  What  are  malerial,  p.  1466. 
(b)  What  are  not,  p.  1466. 

XL  RjSPBCTIHO  OTHKB  VARIAN0S8  IN  PLEAD- 

ing; —    . 

(a)  What  are  tnaterial,  p.  1467. 

(b)  What  are  not  material,  ^,14SB. 

III.  How  A  TAMANCB  MAY  BE  TAKEN  ADVAN- 
TAGE or,  p.  1471. 
IV.  How  CURED,  p.  1471. 


I.  IReSPECTINO  VARIANCES  IN  THE  STATEMENT 

OP  names; — 

(a)  What  are  material. 

1.  A  slight  variance  is  fatal  in  the  name 
of  a  corporation.  TkarvU  v.  Ayneworth^  2 
Stra.  787, 

2.  In  the  description  of  a  record,  a  slight 
variance  in  the  name  will  bo  material, 
though  they  be  idem  sonantia,  Aleberry  v. 
Wa%,l  Stra.  231. 

3.  On  niii  tiel  record,  »•  Curphey'^  was  the 
name  in  the  recognisance,  but  the  judgment 
was  against  **Scurfee;*'  held  a  material 
variance.  Egleton  v.  Aetcmon,  Ca.  Prac  C. 
P.  82.    1  Barnes,  333.  S.  C. 

4.  In  debt  on  a  judgment,  the  defendant 
in  the  issue  delivered  was  named  '^Eus- 
teroe,'*  and  in  the  record  ^Curtessf'  held 
to  be  a  material  variance.  Watkineon  v. 
Swjfer,  Ca.  Prac.  C.  P.  45. 

(h)  What  are  not. 

1.  **  Sepave*'  and  **  Seagrave"  held  to 
be  no  variance  upon  nul  tid  record.  Wil- 
Uamt  V.  Og2e,  2  Stra.  889. 

2.  *^  John  John  Shorter"  in  declaration, 
and  ^John  Shorter^'  in  issue,  immaterial. 
Shorter  v.  Hehbutt^  1  Barnes.  335. 

3.  Where  the  omission  or  addition  of  a 
letter  does  not  change  the  word,  so  as  to 
make  it  another  word,  the  variance  is  not 
material;  thus  a  variance  of  ^'Jaacob**  in- 
stead of  ^  Jacob*'  between  a  bond  and  the 
declaration,  is  not  material  Aboah^e  case, 
1  Mod.  107.  FtityfUaceU  case,  1  Mod.  15 
furfis. 

4.  If  a  person  of  the  name  of  ^*Hiir'  be 
returned  in  the  panel  annexed  to  the  venires 
and  be  is  named  **Kell"  in  the  habeoi  cor- 
put,  the  variance  is  immaterial.  7  Mod.  252. 

5.  Where  defendant  is  named  ^Joseph** 
in  the  writ,  and  ^*  Joseph''  in  the  count,  it 
was  held  an  immaterial  variance,  though 
assigned  for  causes  of  demurrer.  OotfitBjf 
V.  Dubeny^  Andr»75. 


6.  ^  Okeham"  instead  of  ••  Oakham"  is 
no  variance.  Oakham  v.  Whitilesea,  11 
Mod.  171. 

7.  A  variance  not  in  the  substance  of 
their  name  will  not  vitiate  a  lease  made  by 
a  corporation;  thus  a  lease  by 

the  **  dean*  and  chapter  of  the  [  ^^1467  ] 
cathedral  church  of  the  holy  and 
undivided  trinity  of  Carlisle,"  under  the 
name  of  **  dean  of  the  cathedral  church  of 
the  holy  trinity  in  C,  and  the  whole  chapter 
of  the  church  aforesaid,"  is  a  good  lease.  3 
Dye.  27a  pi.  1. 

8.  A  writ  of  error  of  a  plea  "  tiilr.  6.  et  Ja. 
cobum  Waller/*  and  the  record  returned  is 
**  camt  Jac.  Waller,"  held  no  variance.  Ctreen 
V.  Waller,  2  Ld.  Raym.  894. 

9.  A  variance  in  the  christian  name  of  an 
earl  is  immaterial.  hugoUMiy  v.  Martin,  1 
Stra.  316. 

10.  Addition  of  *^  citizen  London  draper," 
the  same  in  substance  with  **  citizen  draper 
London."    1  And.  276,  277. 

11.  In  the  writ  and  count  in  covenant,  it 
was  called  **  A  B  assignee  of  C,"  in  error ; 
afterwards,  he  was  called  **  A  B"  only ;  it  is 
the  whole  name,  and  the  want  of  that  addi- 
tion is  immaterial.    3  Dy.  356.  pi.  41. 

12.  So,  where  in  the  issue  it  was  ^* -plain- 
tiff was  indebted  to  plaintiff,'*  in  the  record 
**  defendant  was  indebted,"  &c.,  and  the 
other  places  being  right.  Johna  v.  iSmttA,  1 
Barnes,  335. 

13.  Attaint  by  "« J  S"  knight,  where  the 
writ  in  the  general  action  was  *«  J  S  of  D," 
is  an  immaterial  variance.  1  \>j,  25.  pi.  161. 

14.  A  tntare  impedit  names  a  church  **  ee- 
dena  de  Staunton,*'  the  declaration  calls  it 
^  Staunton,  aliaa  Staunton  Fitzherbert ;"  no 
variance.    1  Ld.  Rayro.  530. 

n.  Rebpeotino  other  variances  in  plead- 
ing;— 

(a)    What  are  maieriaL 

1.  If  a  writ  of  trespass  be  for  entering  into 
two  closes,  and  the  declaration  state  a  tres- 
pass in  one  close  and  one  toft,  the  variance 
is  faUl.    Skidmore  v.  Bouchier,  2  Show.  93. 

2.  If  the  writ  supposes  the  trespass  to  be 
in  the  time  of  king  James,  and  the  count  in 
the  time  of  king  Charles,  it  is  material. 
Lutw.  [569  J. 

3.  AseumfoU  to  deliver  good  merchanta- 
ble wheat;  evidence  of  a  contract  to  deliver 
good  second  sort  wheat,  is  a  variance.  Anon, 
1  Ld.  Raym.  735. 

4.  Where  the  plaintiff  declared  upon  a 
contract  with  the  defendant,  for  the  repair- 
ing his  house,  and  particularly  for  enlarging 
one  room  therein,  and  the  breach  assigned 
was,  that  he  had  repaired  it  ill,  and  the  evi- 
dence was,  that  the  defendant  had  been  em- 
ployed by  an  insurance  office  to  make  good 
the  damage  occasioned  by  fire  for  ascertain 
sum,  and  that  the  plaintiff  agreed  with  him 
likswise  to  make  alterations  in  the  room ; 
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held,  that  as  the  plaintiiT  had  not  deelarod 
apon  any  general  cuatom  to  repair,  &c.  in  a 
workmanlike  manner,  sach  variance  from 
the  contract  laid,  and  that  proved,  was  fatal. 
Witherington  v.  Buekland,  C.  T.  Hardw.  309. 

5.  Caee  upon  a  demise  of  a  house  for 
■even  years,  in  which  the  defendant  negli- 
gently kept  bis  fire ;  upon  non  demisit  modo 
eiforma,  the  jury  found  the  demise,  except- 
ing that  part  called  the  new  house ;  now,  by 
this  exception  the  lessee  was  tenant  at  will 
of  the  new  house,  and  so  it  was  not  demised 
to  him  for  seven  years ;  for  this  variance  the 
defendant  bad  judgment  Cudlip  v.  Rundle, 
Garth.  303,  204. 

6.  So,  where  an  oitun^mt  was  laid  for 
money  laid  out  and  expended,  and  the  evi- 
dence  was  of  a  promise  to  pay  it  oat  of  the 
first  profiU.  TUsatd  v.  Wareup,  2  Mod.  280. 

7.  In  debt,  where  the  quantity  of  the  duty 
depends  on  the  deed,  a  variance  is  fatal,  and 
cannot  be  helped  by  remittiiur;  otherwise, 
where  the  matter  is  extrinsic,  and  does  not 
depend  on  the  deed.  Inekdon  v.  Crtns,  2 
Salk.  658. 

8.  Omitting  a  part  of  an  award  that  is 
good  is  a  material  variance.  Fordmnd  v. 
HomigMt  1  Raym  715. 

9.  A  bond  was  for  payment  of  money  of 
Weft  Jersey,  the  declaration  for  money  of 
England.  Bo9i  ▼.  Fimun^  1  Ld.  Raym.  697. 

10.  In  an  action  on  the  2  W.  &  M.  o.  5. 
for  rescuing  a  distress,  if  the  declaration 
state  a  lease  "  for  a  year,  and  so  from  year 
to  year,"  and  the  lease  produced  in  evidence 
be  ^*  for  a  year,  and  so  from  year  to  year  as 
long  as  both  parties  please,"  the  variance  is 
fatal.    Dod  v.  Monger^  6  Mod.  315. 

11.  In  an  action  for  waste,  the  declara- 
tion laid  that  trees  were  cut ;  the  evidence 
was,  that  they  were  stabbed ;  the  variance  is 
fatal.    2  Sannd.  238. 

12.<  Where  the  plaintiff  de- 
[  *1468  ]  clared  for  words  of  felony  spo- 
ken of  himself  as  confederate 
with  another,  and  the  declaration  went  on 
to  state  that  the  defendant  said  **  I  will  hang 
him,"  and  the  words  proved  were  **  I  will 
hang  them  both,"  held  a  fatal  variance. 
JVelsoR  V.  Sir  W.  JHxU,  hart.  C.  T.  Hardw. 
305. 

13.  In  trover  for  partnership  eflfects,  alle- 
gation that  the  goods  were  in  possession  of 
two  partners  (bankrupts,)  whose  assignees 
the  plaintiflb  were,  evidence  that  some  of 
tlie  goods  belonged  to  one  partner  exclusive, 
ly,  this  is  fatal.    3  Saund.  47  n.  n.  [a]. 

14.  A  variance  between  the  true  title  of  a 
statute,  and  the  title  as  set  forth  in  plead- 
ing, u  HI.    MiU»  V  .WUkms,  Holt,  663,  663. 

15.  So,  where  the  custom  of  a  manor  was 
pleaded  to  be,  that  the  widow  of  every  copy, 
holder  shall  enjoy  the  estate,  pro  ienmno 
vtliB,  bat  the  evidence  that  it  upromduiMe 
dmUdeUmium.    3  Dy.  193.  pi.  23. 

16.  So,  where  in  a  §eirefQeimt  upon  a  re- 


cognizance, the  condition  is  set  oot  to  be 
that  the  defendant  shall  give  notice  of  trial 
prvecutori  et  efU9  cjertco,  an  oyer  it  is  em 
ejus.  Reg.  V.  £i0er,  3  Ld.  Raym.  757.  7 
Mod.  9.    3  Salk.  369.  S.  C. 

17.  In  a  debt  on  a  recognizance  in  the 
common  pleas,  if  the  declaration  state  it  as 
taken  before  Sir  George  Treby  ei  9oeii»  nist, 
and  it  appears  to  have  been  taken  before 
another  judge  at  chambers,  and  by  him  de- 
livered to  the  court,  the  variance  isfataL 
Chetley  V.  Wood,  6  Mod.  43.  2  Salk.  659.  & 
C. 

18.  Plea  that  **  Longhope"  is  ancient  dc^ 
mesne,  and  proof  that  ^*  Hope"  is  ancient 
demesne,  is  a  vsriance,  although  both  be  the 
same  village.  Holdagt  v.  Hodges,  1  Lev.  106. 

19.  If  a  man  pleads  a  release  of  all  ac- 
tions, and  upon  oyer  it  appears  to  have  ex- 
ceptions, it  is  bad.    Palm.  411. 

30.  In  an  action  on  an  indorsed  note,  in 
the  issue  it  was  **  he  the  said  indorsed,"  and 
in  record  "he  the  said  A  indorsed,"  the 
verdict  was  sot  aside.  Wreaiheoek  v.  Bing- 
ham, 1  Barnes,  334. 

31.  If  in  an  action  of  aceoont  an  issue  be 
joined  on  pUne  eomputavit,  and  the  jurata 
and  diitringoB  be  **  oe  pUtcUo  dd/iti,'^  it  is  a 
fatal  variance.    3  Show.  395. 

23.  If  a  juror  be  called  **  Berryman"  in 
the  distringas,  and  **  Fd^man,"  in  panel, 
the  variance  is  fatal.  Rex  v.  Jotmoon^  S 
Show.  2. 

33.  hi  a  prohibition,  a  variance  between 
the  surmise  and  declaration  makes  all  ill. 
Cro.  Eliz.  13& 

24  If  to  a  libel  of  tithes,  the  defendants, 
plead  that  they  were  inhabitants  of  each  n 
parish,  by  way  of  excuse,  and  also  suggest 
the  same  for  a  prohibition,  and  aflerwarde 
in  a  declaration  in  prohibition  state  that 
they  were  occupiers  of  certain  lands,  fce«, 
the  variance  is  &tal.  Hnrsis's  case,  7  Mod. 
114. 

25.  A  reeardmre  to  remove  a  plaint 
is  in  curia  notira,  where  it  was  m  ewria 
rim  reginm,  is  rendered  ineflectual  by  the 
mistake.    Mo.  30. 

26.  If  an  action  be  brongfat  against  seve- 
ral men,  and  a  tUiUeprooequi  be  entered  as  to 
one,  and  a  writ  of  inquiry  awarded  against 
the  rest,  whioh  recites  that  the  plainl^  did 
by  bill  implead,  (naming  those  only  sgaiaet 
whom  the  inquiry  was  awarded,  and  leaving 
out  him  who  got  the  noUe  prooeqai^y  this  ie 
a  variancsi  for  it  ought  to  have  been  bronglit 
against  them  alL  Dadiwood  v.  CoiDpsr,  % 
Mod.  384 

27.  So,  where  a  record  was  e&itsd  to  be 
taken  before  nine  commissioners,  Imt  one 
was  removed,  and  it  was  taken  b^ora  mglit 
only.  Woirotnkdm  v.  Mnmtmjtwn  of  BoHta, 
12  Mod.  609. 

38.  Where  on  a  writ  of  error  on  a  jodc^ 
ment  in  a  eetre  Jaelao  on  a 
against  the  bail,  it  was 
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»t,  ioftaad  ofriW|piilimt,itii  ill. 
3  Salk.  369. 

29.  A  writ  of  error  waa  on  a  jadgment  in 
twrvi  tUMlfa,  via.  Jac.  2.,  when  all  the  pro- 
oeadinga  were  in  the  reign  of  Car.  3.,  this  ia 
an  inearable  varianoe.    Carth.  152. 158.      [ 

30.  A  writ  of  error  waa  of  a  record  per 
ftiOsm,  the  record  retamed  waa  per  ^eoe  de 
pnmUgio^  and  therefore  quashed,  Darby  v. 
Aneiy,  3  Balk.  660. 

31.  If  on  a  judgment  in  Wales,  the  plain- 
tiff on  a  writ  of  error,  state  it  to  be  **  at  a 

Sat  aeasiona  of  onr  lord  the  king,  holden 
ore  A  and  B,  justices  of  oar  lady  the 
queen,"  the  judgment  is  erroneous.    Lewis 
Y.  Jones,  6  Mod.  13a  j 

[  VUW  ]  33l  Judgment  against  the  in- 
habitants  of  part  of  three  pa- 
riahea,  and  a  writ  of  error  of  a  judgment 
against  the  inhabitanta  of  the  three  parishes, 
waa  quashed.  Rex  y.  InhabUanit  of  All 
SainU  in  Derby,  3  Stra.  1110. 

33.  An  indictment  setting  forth  the  tenor 
of  a  libeK  had  *•  not*'  instead  of  «'  nor  ;*>  the 
variance  was  held  fatal,  though  it  did  not 
alter  the  sense.  R^  v.  Drake,  Holt,  347  to 
353.    2  Salk.  660  a  C.    11  Mod.  78.  S.  C. 

34.  •«  Bamess'*  for  '"Barnass,"  and  *'  oren- 
tati"  for  **  orentali,**  are  fatal  yarienees  be- 
tween an  indictment  for  perjury  and  the 
record,  after  trial.  Rex  y.  Carter,  6  Mod. 
168. 

35.  If  an  indictment  for  perjury  in  reciting 
the  record  of  the  trial,  state  a  fact  as  hap- 
pening between  A  B  and  C,  and  it  appears 
from  the  record  produced  in  evidence  that 
the  iket  happened  between  A  and  B  only, 
the  yariance  is  fatal.  Rex  y.  Carter,  6  Mod. 
168. 

(b)  What  are  not  material, 
1.  That  shall  not  be  yariance  which  may 
be  helped  by  any 'construction  the  roles  of 
langaage  will  admit  of.    CooJb  y.  HamUten, 
10  Mod.  368. 

3.  If  a  declaration  for  a  malicious  arrest 
state  that  the  charge  in  the  warrant  was 
that  **  he  intended  to  rob,"  and  on  the  pro- 
duction of  the  warrant  the  charge  appears 
to  be,  that  ^  he  intended  to  rob,  as  he  be- 
lieyes,**  the  variance  is  immaterial.  Muriel 
y.  Traeey,  6  Mod.  170. 

3.  In  an  action  for  a  malicious  prosecu- 
tion,  if  the  indictment  be  recited  ^*  according 
to  the  substance  following,"  a  yariance  of 
**ealom,"  instead  of^wdentia^  is  imma- 
terial ;  but  if  the  recital  had  been  in  hixc 
tevha,  the  variance  would  be  fatal.  Johnton 
v.  Brmomng,  6  Mod.  216. 

4.  In  an  action  of  false  imprisonment,  it 
is  not  a  material  variance,  though  the  writ 
allege  an  imprisonment  generally,  and  the 
dedaration  state  it  to  be  until  he  has  paid 
61.    Higgtram  v.  Martin,  2  Mod.  196. 

5.  In  trespass  for  assault,  battery,  and 
wounding  the  plaintiff,  the  plaintiff  declares, 
and  aaitlk  that  qmemZam  e^uuni  upon  which 


the  plidntiff  rode  perem$9U^  ita  qand  eeddU, 
&c.;  this  is  no  yariance,  for  that  the  alleging  of 
the  striking  of  the  horse  was  only  an  induce- 
ment  to  the  battery  of  himself.  March,  98. 
pi.  107. 

6.  The  declaration  alleged*  that  he  was 
possessed  of  a  waistcoat,  and  that  he  loat 
bona  et  eataUapned,,  and  that  defendant  con- 
verted bona  ei  eaiaUa  prod.,  if  advantage 
can  be  taken  of  this  variance  on  a  general 
demurrer.    Lutw.  [650.] 

7.  If  the  declaration  be  upon  a  bond  made 
uUmo  Auguiti,  and  upon  oyer  it  appears  to 
be  dated  19th  Augusti,  this  is  not  variance 
from  the  count,  so  to  arrest  the  judgment 
after  verdict.    Ihorp  v.  Taylor,  Hob.  2491 

8.  So,  a  bond  to  A  in  40l,  eolvend,  to  his 
attorney,  declared  on  as  payable  to  A,  is  no 
yariance.    Roberte  v.  Hamage,  2  Salk.  659. 

9.  So,  in  debt  on  bond  to  perform  an 
award,  an  omission  in  the  replication  of  a 
void  part  of  the  award  is  no  variance ;  aliter 
if  the  omission  be  of  any  part  not  void. 
Forehand  v.  Marugold,  1  Salk.  73. 

10.  A  second  lease  which  recited  a  former 
one  under  a  false  date  being  pleaded,  and 
the  true  date  alleged  in  the  pleading,  is 
good  on  mm  demieit  modo  et  forma,  and  the 
variance  immaterial    2  Dy.  116.  pi.  70. 

11.  A  writ  of  formedon  demands  twenty 
messuages  inter  alia,  and  the  count  is  that  a 
fine  was  levied  de  tenement,  prod,  inter  alia 
per  nomen  of  sixteen  messuages ;  it  la  not  a 
variance.    Lutw.  [412.] 

13.  On  a  declaration  for  a  heriot,  and  12s. 
rent,  a  verdict  finding  the  heriot  and  3s. 
rent,  is  not  a  fatal  variance.  WOeex  v.  Skip" 
with,  2  Mod.  5. 

13.  So,  in  replevin  of  cattle  taken  for  a 
heriot,  if  the  avowant  say  that  the  heriot 
was  due  upon  every  alienation,  without 
notice,  and  the  jury  find  it  due  with  or  with- 
out notice,  the  variance  is  immaterial.  Id. 
ibid. 

14.  The  plaintiff  declares  on  a  lease  for 
years,  if  the  Iesii6r  should  so  long  live  and  » 
continue  parson  of  the  church;  the  verdict 
finds  the  lease  if  the  lessor  should  so  long 
live,  omitting  the  other  words  **  and  continue 
parson ,"  still  it  is  no  variance.    Mo.  634. 

15.  Declaration  in  trover  de  eqtde,  and  the 
evidence  is  of  geldings,  no  vari- 
ance*.   Gravely  v.  Ford,  2  Ld.  [  *1470  ] 
Raym.  1209. 

16.  In  an  action  on  a  bail-bond,  if  the 
writ  be  in  plaeito  tranegreeeionis  ae  etiam 
hilles,  and  the  bond  be  to  appear  in  a  plea  of 
trespass  only,  the  variance  is  immaterial. 
Qrooeenor  v.  Soame,  6  Mod.  122. 

17.  If  a  declaration  in  covenant  against 
an  executor  state  notice  to  have  been  given 
to  the  executor,  and  on  oyer  of  the  deed  it 
appeared  that  the  covenant  was  conditional 
"  so  as  the  plaintiff  gave  notice  in  writing 
to  the  teatator,"  without  saying  ^  or  to  bu 
executors  or  administrators,"  yet  the  vari- 
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ance  ii  not  material.    Hanoood  v.  HtUiard^ 
2  Mod.  S6S. 

18.  In  declaring  for  words  spoken,  a  va- 
riance in  omission  or  addition  is  not  mate- 
rial, if  the  words  proved  are  actionable ;  but 
otherwise  if  the  tenor  of  the  words  be  set 
out    Reg.  V.  Drake^  2  Salk.  661. 

19.  A  variance  between  an  indictment  and 
a  statute,  stating  the  venire  as  causing  to 
come  ^  twelve  honest  and  lawful  men,  £b.," 
instead  of  ^  twelve  fne  and  lawful  men,"  is 
immaterial,  2  Show.  144. 

20.  "^  Lincoln's  fields,^  instead  of  «'Lin- 
coln's-inn-fields,*^  held  not  fatal  in  an  infor- 
mation  against  the  manager  of  the  playhouse 
there  situated,    Anon.  7  Mod.  17. 

21.  So,  in  waste,  if  the  plaintiff  declare 
that  the  defendant  cut  down  twenty  oaks, 
and  he  replies  non  tuceidU  viginii  quereut 
prad,  nee  earum  aliquam^  a  verdict  finding 
that  he  out  down  ten  oaks  is  good.  Wilcox 
V.  ShipwUK,  %  Mod.  6. 

22.  A  mUHmue  to  ^justices  of  our  county 
palatine  of  Lancaster,"  declared  on  the  pos- 
tea  to  an  information  quo  warranto  as  direct- 
ed to  ^justices  at  Lancaster,**  is  not  a  fatal 
variance.    Rex  v.  Priiehard,  7  Mod.  232. 

23.  Scire  fadat  to  have  execution  of  a 
judgment  obtained  in  **  the  court  of  Oliver, 
late  protector  of  England,  and  the  dominions 
and  territories  thereto  belonging;  and  in 
reciting  the  judgment,  it  was  said  to  be 
obtained  before  **  Oliver,  late  protector  of 
England,  and  the  dominions,  &c.,"  leaving 
out  *^  territories,"  and  held  to  be  good  in 
substance,  for  the  judicature  is  still  the  same. 
PanUm  v.  Earl  o/Bath^  3  Mod.  227. 

24.  A  capiae  is  pleaded  returnable  coram 
domino  rege  apud  Wettmonasterium ;  on  nvl 
tiel  record,  the  writ  produced  is  ubicunaue^ 
&C4  it  is  no  failure.  RoberU  v.  Ptnc,  1  Ld. 
Raym.  702. 

25.  Record  described  in  the  writ  of  error 
was  of  a  trespass  committed  by  thirty-one 
persons ;  the  rqcord  returned  was  of  a  tres- 
pass by  thirty.two,  and  held  no  variance. 
10  Mod.  368,  369. 

26.  If  on  error  on  a  judgment  pro  debilo  et 
damniM  a  release  be  pleaded  reciting  the 
judgment  Kohe pro debito  et  damnU  uitra  mi- 
nt et  cuBlagiie^  the  variance  is  not  material. 
Davenant  v.  Rafter,  6  Mod.  236. 

27.  Consanguinity  of  the  sheriff  to  defen- 
dant given  as  cause  of  challenge,  and  after- 
wards  stated  to  be  to  his  wife,  is  an  immate- 
rial variance.    1  Dy.  37.  pi.  46. 

28.  Upon  nul  tid  record,  the  variance  ob- 
jected was,  that  on  the  continuance-roll  the 
year  of  our  Lord  and  ^  George  the  Second, 
the  now  king,"  were  in  words  at  length, 
and  in  the  record  of  the  proceedings  con- 
tinuing the  replication,  dLc.,  the  year  was  in 
figures,  but  also  interlined  in  words,  and 
tbit  which  related  to  the  king  was  ^  George 
now  king,"  omitting   »'the  Second;"  the 


figures  held  not  to  be  variance,  but  anrpiu- 
sage,  and  so  likewise  **  the  Second."  fieher 
V.  Souerbu,  C.  T.  Hardw.  131. 

29.  If  the  record  of  niti  priuo  agrees  wiUt 
the  declaration  delivered,  a  variation  in  the 
issue  delivered  is  not  material.  Shipi^  v. 
JMariA,  2  Stra.  1131. 

30.  The  appearance  of  the  parties  being 
entered  on  the  plea  roll,  but  an  essoin  Ibr 
the  defendant  on  the  same  day,  and  a  non- 
suit for  default  of  the  plaintiff's  appearance 
entered  on  the  essoin-roU,  the  plaintiff  may 
proceed  to  judgment,  for  the  record  of  ap- 
pearance by  the  plea  roll  confounds  the 
essoin.    2  uj.  223.  pi.  27. 

31.  A  verdict  will  not  be  set  aaide  for  a 
variance  between  the  issue  and  the  declara^ 
tion,  containing  counts  upon  a  promissory 
note  and  for  money  lent,  as  to  the  time  laid 
in  the  count  for  the  money  lent ;  oHier  if  the 
variance  had  been  in  the  date  of  the  note. 
Wr^rht  V.  Cnut,  C.  T.  Hardw.  252. 

32.  "« Scire  pouW^  instead  of 
pooteriC^  is  an  immaterial  vari-  [  *1471  ] 
ance.    2  Show.  180. 

III.  How  A  VAEUNGS   MAT  BE  TAKEN   AOVAN- 

TAOI  OF. 

1.  A  variance  between  the  writ  and  oonnt 
must  be  pleaded  in  abatement,  and  is  no  cause 
of  demurrer.    Andr..  75. 

2.  A  variance  between  the  writ  and  count 
is  not  pleadable  without  praying  oyer  of  the 
writ;  and  as  oyer  will  not  now  be  granted, 
no  advantage  can  be  taken  of  the  variance. 
Bragg  V.  Di^by,  2  Salk.  65a    lb.  note. 

3.  If  a  sctre  faeiae  recite  a  recogniauiGe 
incorrectly,  advantage  may  be  taken  of  the 
variance  without  oyer  of  the  writ.  Rex  t. 
Etoer,  7  Mod.  9. 

4.  When  the  original  writ  is  removed,  be 
it  before  or  afler  in  ntdlo  ett  erratum  is  plesd- 
ed,  and  a  material  variance  appears  between 
the  writ  and  the  d<k^ration,  the  judgment 
shall  be  reversed.  BtsAep  v.  Harcoart,  5  Co. 
37  a.  1  Leon.  210.  Cio.  EUz.  210, 211.  An- 
ders. 240.  &  C 

5.  Judgment  is  obtained  in  debt  on  bond 
in  Michaelmas  term ;  a  tevrefadaa  is  brought 
thereon  against  the  terre-tenants  retomed ; 
and,  on  nuL  tiel  record  pleaded,  judgment  is 
given  for  the  plaintiff,  and  an  eUgU  sued  out ; 
an  ejectment  is  brought  upon  the  d^gtt. 
and  it  is  found  by  special  verdict  that  the 
sciiv  facioM  recited  a  judgment  of  Trinity 
term ;  this,  if  discovered  on  the  trial  of  the 
issue  of  md  tid  record,  must  have  prevailed 
as  a  fiiilure  of  record ;  but  the  fact  having 
been  judicially  tried  and  ascertained,  the 
terre-tenants  returned  are  estopped  by  the 
award  of  execution  on  the  judgment  in  the 
tcire  fadat  from  taking  advantage  of  this 
variance,  and  so  are  the  terre-tenants  not 
returned,  if  they  do  not  show  a  title  para^ 
mount  to  the  judgment  in  the  scire  fiuiae. 
Tretivan  v.  Latcrencc,  6  Mod.  256. 
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6.  In  an  inftnnation  of  penary  tried  at 
the  aaaiiea,  it  was  reaolved  by  the  ooort  that 
the  jury  there  cannot  have  conusance  of  any 
fariance  between  the  record  and  the  infor- 
mation, bat  the  judge  there  oogbt  to  de- 
tannine  it ;  and  because  the  jury  had  found 
it  specially,  it  was  ordered  that  a  ventre  de 
NMO  ooffht  to  issue.  iZear  ▼.  iS^ikes ,  T.  Raym. 
309. 

IV.  How  coaED. 

1.  A  variance  between  the  plaint  and  the 
declaration  in  an  inferior  court  is  helped  by 
verdict.  Saytr  v.  CurtU^  C.  T.  Hardw.  367. 
BoU  v.  Clare,  6  Mod.  160.  S.  P. 

9.  A  variance  in  trespass  on  the  case  is 
cured  by  verdict  LeutU  v.  Jones,  11  Mod. 
6& 

3.  A  variance  between  the  writ  and  the 
declaration  is  aided  by  the  statute  of  jeofoils ; 
but  formerly  was  matter  of  error.  Howard 
V.  Richardion^  9  Show.  304.  1  Ra  433.  3 
Mod.  136. 

4.  A  variance  of  the  sum  in  a  judgment  is 
not  cured  by  a  rtmiUU,  Cojf  v.  Hjfnuu^  3 
Stra.  1171. 

5.  A  variance  between  the  tcite  facias 
and  jndgment  is  not  amendable,  though  the 
writ  is  not  foulty  in  te.  Vavawr  v.  BaUe^ 
Salk.53. 

6.  A  variance  in  the  name  of  a  juror  in 
the  vetL  fae-^  and  in  the  fotiUa,  cannot  be 
amended.  Sommer^e  case,  Prac.  Ca.  K.  B. 
Sia393. 

7.  If  a  writ  of  error  be  brought  on  a  judg- 
ment in  ejectment,  and,  on  neglect  to  assign 
error,  the  de&ndant  bring  a  »eirefaeia9  quare 
exeeutumem  non,  and  recite  the  judgment  to 
be  of  two  messuages  when  it  was  only  of 
one  messuage,  the  variance  cannot  be  amend- 
ed  after  **  nvi  liel  record"*  pleaded.  Buxom 
V.  Hoatot,  6  Mod.  963. 

VENDITIONI  EXPONAS. 

[See  onie,  tit.  EzsconoN,  div.  IX.  pi.  9. 11. 
dtc.  Vol.  I.  p.  651.,  Slc] 

VENDOR  AND  PURCHASER. 

1.  If  a  man  go.  to  a  merchant,  and  by 
&]se  insinuations  i^nd  account  of  himself 
prevail  with  the  merchant  to  sell  him  poods 
upon  credit,  yet  the  property  continues  mthe 
vendor,  although  the  vendee  obtain  posses- 
sion.   Anon.  6  Mod.  114.  *-% 

9.  But  if  goods  are  obtained 
[  1472  ]  b^  folse  pretences,*  and  procured 
without  notice  of  fraud,  and  on 
the  offender  being  convicted  of  the  cheat, 
the  original  owner  get  possession  of  bis  goods 
again,  the  pawnbroker  may  maintain  tro- 
ver against  him  to  recover  them  back.  6  Mod. 
114.  n. 

3.  If  goods  are  sold  on  conditions  to  be 
performs  at  the  time  of  the  delivery,  and 
tbe  goods  are  delivered,  but  the  conditions 

Vol.  n.  62 


not  peribrmed,  the  vendor  may  have  trover 
to  set  the  goods  again.  9  Saund.  47  i.  n.  [v]. 

4.  If  a  vendor  wll  goods  by  sample  to  be 
delivered  to  the  vendee  within  a  month,  and 
take  earnest,  and  within  a  month  send  them 
to  the  premises,  and  when  part  are  unloaded 
the  rest  are  distrained  for  toll,  the  delivery  is 
complete,  so  as  to  entitle  the  vendee  to  bring 
trespass  for  the  seizure.  Bkikty  v.  Dtrntdale^ 
6  Mod.  169.  n. 

5.  The  draft  of  a  third  person  given  by  a 
vendee  to  a  vendor  in  payment  wm  not  ots- 
charge  the  debt  if  the  drawee  is  not  to  be 
foimd,  and  the  holder  use  due  but  inefiectual 
diligence  to  get  it  paid.  PopUy  v.  JiAiey,  6 
Mod.  147. 

6.  If  a  bargain  be  made  and  earnest  given» 
without  any  express  agreement  that  payment 
is  to  be  made  at  a  certain  time,  the  monev 
must  be  paid  before  the  goods  are  removed. 
Longford  v.  TV^cr,  6  Mod.  169. 

7.  After  earnest  given,  the  vendor  cannot 
sen  to  another ;  but  if  the  vendee  do  not 
come  and  take  the  goods,  the  vendor  ought 
to  request  him  to  pay ;  and  if  he  do  not  come 
in  a  convenient  time,  the  agreement  is  dis- 
solved, and  the  vendor  may  seD.  Longford 
V.  T^er,  6  Mod.  169. 

8.  If  the  vendor  sends  goods  by  a  carrier, 
the  delivery  to  him  vests  Uie  property  in  the 
purchaser,  and  he  must  stand  to  any  loss.  3 
Saund.  47  c,  k, 

9.  But  the  vendor  must,  in  delivering  them 
to  the  carrier,  do  every  thing  necessary  to 
entitle  tbe  purchaser  to  an  action  against 
the  carrier ;  and  must  therefore  pay  uie  in- 
surance, if  the  carrier  gives  notice  he  will  not 
be  liable  for  above  U.  without  it  Semih,  9 
Saund.  47  k,  n.  [u]. 

[See  alio  anie,  tit  Salk,  Vol  II.  p.  1994.] 
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1.  A  general  award  of  it,  without  saying 
to  the  sheriff  of  what  county,  is  good.  Andr. 
93. 

9.  Where  there  are  two  sherifis,  and  one 
is  challenged,  the  venire  shall  be  directed  to 
the  other  sheriff  Rex  v.  Warringham,  1 
Show.  399. 

3.  A  venire  facias  in  an  action  brought  in 
an  inferior  court,  directed  to  the  serjeant  at 
mace,  is  good,  although  it  do  not  style  him 
^*  officer  of  the  court,'*  if  the  same  man  and 
same  officer  be  said  to  be  so  in  tbe  pre- 
ceding part  of  the  record.  Plory  v.  Bluett^ 
9  Show.  180. 

4  Proboe  el  legaleo  hominee  in  a  venire  are 
of  the  same  import  as  /t6eroe  et  ^F>^m  Ao- 
mtnee.  Attomey-Oeneral  v.  Blood,  T.  Raym. 
417. 

5.  So,  though  it  states  the  jury  to  be  hn^ 
nest  men  of  ^.  a  year,  instead  of  free  men 
of  42.  a  year,  according  to  97  Eliz.  c,  6.,  it  is 
good.  Rex  V.  CwtiOf  9  Show.  144.  T.  Rajm. 
407.  S.  C. 
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6.  A  ▼eniro  fitcias  cmt  of  an  inftrior  court 
must  be  retarnable  at  a  day  certain.  Luxon 
▼.  Corbin,  3  Show.  466.     t  Mod.  81.  S.  P. 

7.  A  venire  facias  for  the  trial  of  a  cause 
at  the  assizes  should  not  be  returnable  on  a 
day  certain,  but  generally  at  the  next  assizes. 
Rex  V.  Sergeant  and  othertf  1  Mod.  81. 

8.  The  Tenire  on  indictments  removed  into 
the  King's  Bench  by  eerliorari,  must  be  re- 
tumable  on  a  common  day.  Rex  v.  Ttttchen^ 
6  Mod.  S68. 

9.  Where  no  return  is  indorsed  on  the 
fcnire  ikcias,  a  judgment  given  for  the  plain, 
tiff  may  be  reversed  by  writ  of  error.  Smith 
▼.  mi,  13  Ca  71. 

10.  If  the  venire  is  made  returnable  upon 
a  day  certain,  when  it  ought  to  have  been 
made  returnable  upon  one  of  the  common  re- 
tnrn-davs,  it  is  a  discontinuance,  and  'not 
helped  by  statute,  where  the  king  is  party. 
Rex  V.  BUhop  o/Meath,  10  Mod.  310. 

11.  A  venire  returnable  three  days  after 
the  term,  Madtidietringae  awarded  thereupon, 
and  the  jury  taken,  is  ill.  The  Earl  of  War- 
eeeter  v.  Paddon,  Cra  Eliz.  605. 

13.  Where  one  was  sworn  upon  a  jury  who 
had  not  been  returned  by  the  sheriff,  it  was 

held  to  be  good  ground  of^  error, 
[  «1473  ]  and  not  dded  by  any  statute. 

Fines  v.  North,  W.  Jo.  303. 

13.  If  it  bear  teste  after  the  judgment,  it  is 
as  no  venire  facias,  and  eo  aided,  and  the  teste 
thereof  is  not  amendable,  but  the  return  ja. 
Carew  v.  Merler,  Cro.  £liz.  620. 

14.  A  venire  well  awarded  upon  the  roll, 
although  otherwise  returnable,  may  be 
amended.    Cro.  Eliz.  572. 

15.  Venire  fibcias  de  vicineio  does  not  ez- 
elude  the  place  itsel£    3Ro.44 

16.  A  venire  facias  de  vidneto  deD  et  8, 
where  it  ought  to  have  been  from  S  only,  is 
error.  Aeton  v.  Barnard,  Cro.  Eliz.  600— 
630. 

17.  Where  the  venue  came  out  of  A  only, 
when  it  should  have  come  out  of  A,  B,  and 
C,  the  trial  was  held  to  be  insufficient;  and 
the  judgment  given  for  the  plaintiff  was  re- 
versed  upon  error.  Bajfnham  v.  ^rooit,  5 
Co.  36  b. 

18.  On  an  action  upon  a  statute  of  hoe 
and  cry,  the  venire  was  awarded  de  eorpore 
CO  com,  aliat  quam  de  hundred  de  Exmins. 
ter ;  and  held  to  be  well,  the  statute  not  being 
a  penal  law.  Bojfd  q.  t  v.  Hundred  of  £x. 
nnnuter,  Ca.  Prac.  C.  P.  38. 

19.  A  venire  facias  de  eorpore  eomitatue  is 
now  sufficient  Merrick  v.  Hundred  of  Ot- 
iuUton,  C.  T.  Hardw.  409. 

30.  The  venire  fiicias  must  agree  with  the 
ran ;  otherwise,  if  no  writ  at  sS,  for  that  is 
aided  by  the  sUtute.  Sir  W,  Hungnford  v. 
Fetiy,  Cro.  Eliz.  433. 

31.  Custom  and  prescription  for  a  warren 
within  a  manor  was  pleaded,  and  venire  fa- 
cias wae  awarded  fix>m  the  town,  and  not 
from  the  manor,  and  held  to  be  a  mis-trial, 


and  new  venire  awarded.    Rex  v.  TaOni, 
W.  Jo.  330. 

83.  A  ven.  ftc.  bore  date  before  the  actka 
brought,  and  yet  a  trial  thereupon  wma  held 
good.    Cro.  Car.  3a  90, 91. 

33.  A  venire  awarded  fh>m  more  viEs  than 
ought  to  be  is  ill ;  but  the  place  where  the 
taking  is,  is  necessary.  Aetam  ▼.  Betikem, 
Cro.  Eliz.  631. 

34.  But  one  venire  to  try  two  iaeoes  held 
good.    Cra  Eliz.  866. 

35.  In  assault  and  battery,  if  there  are 
several  defendantsfwho  plead  severally,  and 
one  makes  default,  and  a  writ  of  inquiry  b 
awarded  on  tlie  roll,  but  not  issued,  the  jury 
who  try  the  first  issue  shall  assess  damages 
against  alL    HeydonU  case,  11  Co.  5  a. 

36.  In  debt  upon  an  obligation  oooditiooed 
to  pay  money  at  the  house  of  one  Yarrow, 
in  Wood-street  Magna  London,  the  defend- 
ant pleads  that  he  paid  the  money  at  the 
said  house  in  Wood-street,  but  names  no 
pariah ;  on  that  a  venire  issues  to  the  pajish 
of  St.  Michael,  Wood-street,  and  found  fer 
the  plaintiff  and  jud^ent;  the  defendant 
brings  error,  and  assigns  fiir  error  that  the 
parish  of  St  Michael  is  not  named  in  mny 
part  of  the  reovd ;  but  held  good,  being  ailer 
verdict.    Braham  v.  AMnal,  T.  Raym.  67. 

37.  The  words  of  the  statute  of  31  Jac  c 
13.,  by  reason  the  vime  is  sued  out  of  more 
places  or  of  fewer  places  than  it  ought  to  be, 
so  as  one  place  be  right  named,  aro  to  be  in* 
tended  when  some  m  the  pboes  aro  named 
in  the  rocord ;  and  therofbre  if  an  action  be 
laid  in  D,  and  a  veniro  &cias  issues  de  coT'^ 
vort  eommitatue,  there,  although  the  venae 
DC  awarded  to  places,  yet  it  is  not  good,  be. 
cause  the  body  of  the  county  was  not  naned 
before  in  the  record.    Id.  ibid.  - 

38.  Where  a  thing  is  laid  in  a  city  in  aita 
varda  of  the  same  name,  and  the  venire  is 
from  the  city  only,  it  shall  be  well  and  in- 
tended there  be  no  more  wards  in  the  same 
city.    Cro.  Eliz.  383. 

29.  In  debt  on  the  statute  acainst  gaminr, 
the  venire,  though  awarded  ae  eorpore  comt- 
tatue,  was  held  sufficient.  FVewA  q.  t.  ▼• 
WiUehire,  Andri  99. 

30.  A  venire  fiicias  de  eivUate  good  for  trial 
in  cities,  where  no  parish  or  ward  b  alleged. 
Philip  V.  7\»nier,  Cro.  Elis.  807. 

31.  A  man  bought  debt  upon  a  bond  eon- 
ditioned  to  pay  so  much  in  the  house  of  tiie 
plaintiffs  in  Lincoln ;  the  defendant  pleaded 
payment  at  Lincoln  aforesaid,  upon  which 
they  were  at  issue,  and  venire  fiicias  was  de 
vieinet,  eivitatie  Lincoln,  and  found  far  the 
plaintiff;  and  it  was  moved  that  this  was  a 
mistrial,  for  that  the  venire  ought  to  have 
been  of  the  body  of  the  county  of  Lincoln,  and 
not  of  the  city;  but  resolved  to  be  good. 
March,  134. 304. 

33.  If  an  assault  be  made  in  one  eoontj, 
and  continue  in  another,  the  venire  shall  be 
from  both.    Mo.  53a 
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33.  Where  an  uetiriotis  ooDtnct  is  pleeded 

in  a  foreign  coanty,  the  issoe  ibail* 

[  *1474  ]  be  tried  where  the  luurj  is  alleg. 

ed.    1  Leon.  149. 

34  The  venire  facias  (in  an  action  on  atat 

7  4&  8  W.  3.  c  7^  which  gives  an  action  for 

a  folse  return  of  members  of  parliament,)  may 

be  de  eorpare  eomUatut^  that  being  a  remedial 

act.    MiddUton  v.   fVynn,  bart.,  in  error. 

Willes,  599.  n. 

35.  And  since«b7  sUt  24  G.  3.  c.  18.  s.  3., 
the  venire  may  be  de  eorpare  eomUahit  in  all 
actioos  or  informations  on  penal  statntss. 
Willes,  599  n. 

36.  A  payment  pleaded  apud  domum  nuni' 
rionaUm  reelorim  de  MueHHadham,  and  a 
venire  ftcias  awarded  vidneto  de  Mtuh-Had- 
AoM,  held  good.    Cro.  Eliz.  604. 

37.  It  most  be  from  both  counties,  upon  1 
&.  9  Phillips,  and  Mary.  OybbiiCe  case,  Cra 
Elix.646. 

38.  If  on  the  venire  fiicias  but  twenty, 
three  be  returned,  and  twelve  appear  and 
giye  a  verdict,  it  is  remedied  by  stat.  18  Elix. 
Tirrtl  v.  Oardinert  5  Co.  37  a. 

39.  Where  in  an  action  for  words  the  party 
justifies  them  in  another  place  than  sup- 
posed in  the  court,  the  venire  shall  come 
oom  the  place  of  justification,  or  from  the 
place  where  the  words  were  supposed  to  be 
spoken.    Ford  v.  Brooke^  Cro.  Elix.  361. 

40.  By  4  &  5  Ann.  c  16.  every  venire  fii- 
cias shall  be  awarded  from  the  body  of  the 
county  in  which  the  action  is  brought.  1 
Mod.  199.no<u. 

41.  By  16  &  17  Car.  9.  c  8.,  if  the  venire 
fteiae  be  awarded  fipom  an^  place  of  the 
oonnty  in  which  the  action  is  laid,  it  is  sufl 
ficieat    1  Mod.  199. 

43.  A  venire  awarded  to  the  coroner  for 
consanguinity,  and  a  tales  returned  by  the 
sherifi^  held  erroneous,  and  not  aided  by  33 
H.  8.  or  18  ESlix.,  and  so  judgment  reversed. 
Morgan  v.  Wye,  Cro.  Elis.  574.  586. 

4a  Where  a  venire  fiicias  was  awarded  to 
the  coroner,  where  it  ought  to  have  been 
awarded  to  the  sheriff,  it  was  held  not  to  be 
remedied  by  any  of  the  statutes.  Ba^nham 
V.  Brooke  6  Co.  36  b. 

44.  If  a  sheriff  die,  and  his  successor  be 
chaDengable,  a  suggestion  may  be  entered, 
and  the  venire  directed  to  the  coroner.  Rex 
V.  Anitft,  3  Show.  388. 

45.  If  a  sheriff,  being  ca>defondant,  return 
the  venire,  it  is  a  cause  of  challenge,  tliough 
be  did  not  plead  until  aAer  the  award  of  the 
writ    Rex  v.  Smithy  3  Show.  388. 

46.  It  should  not  be  awarded  to  the  ooro- 
Dor  before  the  sheriff  has  made  dehiult.  1  Ro. 
364. 

47.  A  venire  de  medieiaU  lingua  ought 
not  to  issue  but  at  the  prayer  of  the  alien  de- 
fendant, and  not  so  if  a  peer  be  party.  Hey- 
ward  V.  Ljfpoon^  Cro.  Ebx.  869. 

48.  A  venire  fiicias  de  medieUUe  Ungua 
foarum  fuUibet  habet  4/.,  held  good,  because 


I  of  the  form.    Ooodwin  v.  JHbtifiteiiai^A,  Cro. 
Eliz.  841. 

49.  An  information  sets  forth  that  at 
Gravesend,  in  the  county  of  Kent,  upon  such 
a  day,  and  in  such  a  vessel  then  and  there 
riding,  such  a  person  seized  SOGL  4«.  in  gold 
firom  certain  persons  unknown,  then  and 
there  passing  or  upon  their  passage  in  a  cer- 
tain ship  from  Ratcliff,  in  the  county  of 
Middlesex,  to  parts  beyond  the  seas ;  upon 
issue  joined  between  the  protector  and  him 
that  claimed  property,  that  no  such  gold  was 
found,  a  venire  facias  was  awarded  from  Rat- 
cli£^  and  held  to  be  mis-awarded.  The  Pro- 
tector V.  Wyche^  Hard.  16, 17, 18. 

50.  On  an  indictment  in  Middlesex,  the 
venue  may  be  made  returnable  de  die  in  diem. 
Rex  V.  TVocey,  6  Mod.  179. 

51.  A  was  indicted  for  murder,  and  the 
murder  was  alleged  to  have  been  committed 
in  the  city  of  Westminster,  in  the  countj  of 
Middlesex,  in  a  certain  street  called  Kmg- 
street,  in  the  parish  of  M,  in  the  same  county; 
to  try  the  issue,  the  jury  was  Tetnmed  de 
vieineto  of  the  city  of  Westminster ;  held 
that  the  trial  was  insufficient,  and  a  new 
venire  fkdas  was  awarded.  ArundeVe  case, 
6  Co.  14  a.  Moor,  594.    Goldsb.  133.  S.  C. 

53.  On  an  information  against  a  county 
for  not  repairing  a  bridge,  the  attorney- 
general  may  try  the  cause  in  any  adjacent 
county,  and  award  the  venire  either  to  the 
body  of  that  county,  or  to  the  vicinityof  any 
particular  pkce  therein.  Rex  v.  #reU«,  6 
Mod.  191. 

53.  At  a  trial  at  the  nut  jfHut^  the  plain- 
tiff changed  the  venire  facias  and  panels, 
and  had  a  jury  the  defendant  knew  not  of; 
and  held  that  the  defendant  could  not  be  aid* 
ed  if  the  first  venire  was  not  filed.** 

Mureh  v.  Lande^  T.  Raym.  79.  1  [  *1475  ] 
1  Keb.  561.  667. 

54.  And  a  difierenoe  was  taken  where  the 
first  venire  was  not  filed,  there  he  cannot  be 
aided,  because  the  defendant  may  have  resort 
to  the  sheriff,  and  have  a  view  of  the  panel 
to  be  prepared  for  his  challenges ;  but  if  the 
first  venire  was  filed,  then  the  defendant  ahaU 
have  a  new  trial.    Id.  ibid. 

55.  The  court  will  not  order  the  plaintiff 
to  file  a  venire  fkcias.    Anon,  3  Mod.  346. 

56.  If  a  venire  be  by  mistake  put  to  a 
wrong  record,  the  court  will  ex  tffieio  order  it 
to  beset  right  Rexr.FUet  Wanten,  6  Mod. 
18. 

57.  If  the  venire  faeias  be  good  and  well 
returned,  the  diatringae  may  be  amended  by 
the  sheriff    3  Ro.  111. 

58.  If  a  venire  fiicias  bear  teste  the  day  of 
the  return,  it  is  amendable ;  if  it  be  return- 
able or  bear  tested  upon  a  Sunday  or  day 
which  is  not  a  day  in  court,  it  is  aided  by 
the  sUtute.    Mo.  599. 

59.  If  it  difibr  from  the  roll,  it  may  be 
amended,  though  afler  verdict.  Ford  v.  Jti- 
der,  Cro.  Eliz.  75a 
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90«  On  leava  to  amend  a  Tenire  after  error 
brought,  the  plaintiff  in  the  original  action  is 
not  to  pay  costa.  WiOanaanY.Mt^t^Mod. 
934. 

61.  The  plea  doei  not  now  inflnence  the 
award  of  tlw  venire.    3  Saund.  5  d. 


VENIRE  DE  NOVO. 

[See  VEanicT.] 

1.  A  new  fenire  ahall  be  awarded  when 
the  entry  to  the  first  is  vieeeanut  non  mint 
hreoe.    10  Mod.  310. 

2.  A  venire  de  novo  shall  issoe  if  a  jury 
find  aaaets,  without  finding  to  what  amount. 
SUmk  V.  Haydan^  6  Mod.  3. 

3.  When  a  jury  returned  by  force  of  any 
ventre  faeitu  to  try  an  issue  has  given  a  ver- 
dict, which  is  accepted  and  recorded  by  the 
oonrt,  be  it  perfoct  or  imperfect,  the  jurors 
aie  discharged  thereof  for  ever,  and  shall  ne- 
ver be  called  back  in  the  same  cause  to  try 
the  same  issue  |  but  if  the  verdict  be  so  im- 
perfoet,  that  judgment  cannot  be  given  upon 
it,  then  the  ooort  shall  award  a  eentrs  facias 
di  now.  Ltneday^9  case,  8  Ck>.  65  b.  Cro. 
Jac.210.    Jettk.383.aC.    1  Show.  358. 

4.  A  new  venire  may  be  awarded  in  any 
eaae.    1  Bo.  831. 

5.  And  principally  if  the  venire  be  mia- 
awarded.    1  Ro.  267. 

6.  But  not  if  the  first  be  quashed  for  favour 
in  the  under-sheriffi     1  Ro.  272. 

7.  A  new  venire  could  not  be  awarded  till 
aUtnto  7  d& 8  W. 3.    2Saund.254. 

8.  If  a  venire  de  novo  be  granted  on  an  in- 
dictment after  a  mis-trial,  the  defondantmust 
enter  into  a  new  recognizance.  Rex  v.  Traev^ 
6  Mod.  179.  ^ 


VENUE. 

I.  WkKM  to*  V«lfUB  18  Z4>CAL,  p.  1475. 

II.  Whin  rr  is  not  local,  p.  1476. 

ni.  WhKM  a  VfcNOa  IS  NBCSSSARY  TO  BB  AL- 
LIOBD  IN  PUUMMO,  p^  1476. 

IV.  Whw?  not,  p.  1477. 

V.  How  IT  SHOULD  BB  LAU>,  p.  1477. 

VI.  Want  of  vbnub  ob  wbonq  vbnub  how 

TAKBN  ADVAirrAOB  OF,  AND  HOW  AIDBD, 

p.  1478. 

VIL  RicBPECTINO  OHANGINa  THB  TBNDB; — 

(a)  Whtn  the  zenue  eon  be  ehafund, 

p.  147a 
(h)  When  not,  p.  W9. 

(c)  Of  the  motUm  for  that  purpoee^  p. 

(d)  OfthetffidavUtooumortorcppooe 

the  fiurttbn,  p.  1481. 

I.  WhBN  the  VKNUX  is  LOCAL. 

1.  At  common  Uw,  all  actbns  were  laid 
in  the  proper  county,  that  the  jury  might  be 
de  vieineto.  Duke  of  Norfolk  v.  Alderton,  2 
8alk.668. 

9.  The  venue  m  ejectment  moat  be  where 


the  land  lies,    iinen.  6  Mod.  229.    One  v. 
Sharp,  lb.  265.  &  P. 

3.*  It  is  a  general  rule  that  all 
actions  founded  on  privity  of  es-  [  *1476  ] 
Uto  are  local  1  Saund.  238.  n.  (1). 

4.  If  privity  of  contract  be  gone  by  mak- 
ing  an  assignment,  and  only  a  privity  in  law 
remain,  tiie  action  must  be  brought  in  the 
county  where  the  land  lies.    3  Mod.  337. 

5.  Debt  by  assignee  of  the  reversion  aninst 
lessee  is  local.    1  Saund.  241  tf. 

6.  So,  debt  by  lessor  against  assignee  of 
the  term.  '  Barker  v.  Darner,  Carth.  183.  1 
Saund.  241  d, 

7.  So,  debt  by  aaaigpee  of  reversion  against 
aasignee  of  the  term  u  k>cal.  1  Saund7241  d. 

8.  Covenant  by  lessor  against  assignee  of 
the  term,  is  local ;  or  by  assignee  of  teraa 
against  lessor;  or  by  assignee  of  reveraiaii 
against  assignee  of  term.  1  Saund.  241  dL 
Barker  v.  Darner,  3  Mod.  337.  Carth.  183. 
8.  C. 

9.  So,  actions  by  assignee  of  the  term, 
against  assignee  of  the  revenion,  are  local. 

1  Saund.  241  d. 

10.  All  actions  by  and  arainst  assignee  of 
lessee  are  local    1  Saund.  240  a.  n.  [o]. 

11.  In  dower,  on  the  issue  of  in&ncy,  Cho 
venue  must  be  laid  where  the  land  lies.  Antm^ 

2  Show.  163. 

12.  The  venue,  in  trespass  to  Und,  is  local. 
1  Saund.  300  e. 

13.  Seizing  a  house  in  the  East  Indies  is 
not  triable  here.  ShdHng  v.  Farmer,  1  Strm. 
646. 

14.  An  indictment  for  persuading  a  servant 
to  purloin  his  master's  goods,  moat  lay  a  ve> 
nue  in  the  place  where  the  persuaaion  wma 
used.    Rex  v.  Danid,  6  Mod.  101. 

II.  Whbn  rr  is  not  local. 

1.  In  transitory  actions,  the  venue  may  bo 
laid  in  Middlesex,  though  the  party  live  at 
Chester.    1  Mod.  121. 

2.  Actions  are  maintainable  here  for  causes 
arising  beyond  the  seas.  Duidk  Weei  Hdia 
Company  v.  Jacob,  1  Stra.  614. 

3.  If  a  statute  require  a  thing  to  be  done 
in  England,  the  venue  mav  be  laid  in  any 
county  in  the  kingdom.    Jnon.  2  ^low.  147. 

4.  The  aasignment  of  a  bail-bond  may  ha 
laid  in  another  county  than  where  the  arrest 
was.  Gr^jon  V.  HeoMcr,  2  Ld.  Raym.  1455. 

5*  The  venue  in  trespass  for  takmg  gooda 
is  tranaitory.    1  Saund.  300  e. 

6.  An  action  against  a  consteble  is  not  boo. 
fined  to  the  proper  county  where  he  does  ncC 
act  in  the  execution  of  his  office,  ilsen.  1 
Stra.  446. 

7.  B  brought  an  action  on  the  caae  in  the 
county  of  N,  for  malicionafy  causing  him  to 
be  outlawed  in  London,  upcn  prooeaa  sued 
out  of  a  court  at  Weatminster,  and  caoaii^ 
him  to  be  imprisoned  in  N  upon  a  capiao  «<- 
lagaium  directed  to  the  aheris  of  that  county, 
but  issued  at  Westmihster;  and  upon  demur- 
rer  it  was  adjudged  that  the  action  was  well 
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broafl^ht  in  the  county  of  N.    Bulwer*9  caae, 
7  Ca  1  a.  49.  last  ed. 

8.  In  an  action  againtt  a  coroner  for  false- 
ly returning  mm  at  innfeniua  to  a  eapitu  ad 
jaeiendum  issned  out  of  the  King's  fiench,  di- 
rected to  the  chancellor  of  the  datchy  of  Lan- 
caster,  the  venae  may  be  laid  either  in  Mid- 
dJesez  where  the  writ  issued,  or  in  Lanca- 
shire where  it  ^as  neglected  to  be  executed; 
for  where  two  matters,  both  of  whieh  are  ma- 
teria], are  dono  in  two  counties,  the  action 
may  be  brought  in  either.  J^aylor  ▼.  ShanUu 
md  oihert^  3  Mod.  23.  1  Mod.  19&  &  C« 
iUb'ns  ▼.  Tankard,  2  Show.  314. 

9.  Debt  for  rent  may  be  laid  where  the 
deed  was  made,  or  the  land  lie&  Pattermm 
y.  iSeott,  3  Stra.  776. 

10.  Debt  or  covenant  by  lessor  agiinst  les- 
see is  transitory.  1  Sauna.  241  c.  x76.  n.  [bj. 

11.  Covenant  by  lessee  against  lessor  is 
transitory.    1  Saund.  341  e, 

12.  Covenant  by  assignee  of  the  reversion 
against  lessee,  of  by  lessee  against  assignee 
or  the  reversion,  is  transitory.    Ibid. 

13.  Debt  or  covenant  by  lessor  against  ex- 
ecutor or  lessee  for  rent  accrued  in  testator's 
time,  is  transitory.    1  Saund.  241  e.  n.  [i], 

14.  So,  debt  (in  the  detinef)  for  rent  as  ex- 
ecutor in  hb  own  time,  transitory.    Ibid. 

III.  WaSN  A  VENVC    IB  NXCXSSART  TO  SB  AL- 
LEGED IN  FLKADZNO. 

1.  A  venue  must  be  laid  in  a 
[  '1477  ]  declaration*  in  prohibition,    ^fln* 
gU  V.  Broum*    2  Show.  145. 
3.  A  consideration  executory  is  traversa- 
ble, therefore  a  venue  must  be  laid.     Taxton 
V.  MsOff,  S  Salk.  22. 

3.  If  a  fooffment  be  pleaded  in  satisfac- 
tion of  a  bond,  the  acceptance  must  be  laid 
in  the  county  where  the  fboffment  was  made. 
WUlumu  V.  Pamw,  6  Mod.  82. 

4.  A  release  of  errors  pleaded  without  a 
venae  is  ill,  and  amounts  to  a  confossion  of 
errors.  Carleton  v.  Mortagh,  3  Ld.  Raym. 
1005. 

5.  iUttimpfi/,  in  consideration  he  would 
consent,  and  not  hinder,  &c :  plea,  that  he 
consented  and  has  not  hindered  is  ill,  with- 
out saying  where  he  consented ;  for  the  con- 
nderation  was  not  only  negatively,  he  would 
not  hinder,  but  positively,  he  would  consent 
Chapman  y.  Foihergill,  3  Lev.  227. 

6.  An  executor  pbads  a  judgment  for  5002. ; 
pbuntiff  replies  that  only  1002.  is  due  on 
them,  and  that  the  defenoant  has  assets  be- 
yond the  100^  but  says  not  where ;  it  is  ill. 
iTn^AlOA  v.  Morton,  3  Lev.  311. 

VI.  WflDf  HOT. 

1.  Matters  teaching  the  person  may  be 
pleaded  withoat  a  venue,  as  privilege  of  at- 
torney or  alienee  in  abatement.  Scawen  v. 
Oenrsll, Slid.  Raym.  1173. 1343.  Salk.  545. 
B.C. 

9:  In  debt  on  bond,  if  the  defendant  plead 
la  disability  that  the  plaintiff  received  the 


order  of  kni^thood,  and  thereupon  ought  to 
sue  by  that  addition,  it  is  not  necessary  \/o 
lay  a  venue  where  he  was  dubbed  a  knight; 
for  every  thing  that  concerns  the  condition 
of  the  person  shall  be  tried  where  the  action 
is  brought    Left  v.  MtZlt,  6  Mod.  10& 

3.  Where  the  plaintiff  declares  that  the 
defendant  was  appointed  to  be  postmaster  of 
Oxon,  in  the  county  of  Oxon,  and  avers  that 
he  continued  post-master  for  such  a  time,  a 
venue  is  not  necessary  to  be  laid  where  he 
oootinued  post-master.  Lord  Arlington  v. 
Merrieke,  2  Saund.  414. 

4.  On  a  oeire  faciaa  by  baron  and  feme 
upon  a  judgment  recovered  by  the  feme  dum 
tola,  the  plaintiffs  need  not  allege  their  mar- 
riage with  a  venue.  Blake  v.  Dodemead,  2 
Stra.  775.    2  Ld.  Raym.  1504.  S.  C. 

5.  Want  of  a  venue  of  a  foot  that  is  only 
laid  in  aggravatinn  of  damages  is  immateriaL 
DavU  V.  Stannim,  2  Ld.  Raym.  1042. 

v.  How  IT  SHOULD  BB  LAID. 

1.  In  all  cases  where  the  action  is  founded 
on  two  things  done  in  several  counties,  and 
both  are  material  or  traversable,  and  the  one 
without  the  other  does  not  maintain  the  ac- 
tion, the  plaintiff  may  bring  his  action  in 
which  county  he  will.  Btdwer't  case,  7  Co. 
1  a.  49.  lasted,  ^non,  6  Mod.  182.  Anon, 
Prac  Ca.  K.  R  255. 

2.  The  venue  in  an  indictment  for  a  con- 
spiracy, &C.  must  be  where  the  conspiracy 
was,  and  not  where  the  result  of  it  was  put 
in  execution.    R^,  v.  Beot,  ]  Salk.  174. 

3.  A  venue  may  be  laid  in  a  forest,  at- 
though  it  extends  to  several  vills,  **  as  in  the 
forest  of  Dean,  in  the  county  aforesaid." 
ilnon.  2  Show.  147. 

4.  If  a  bond  bear  date  at  anyplace  abroad, 
the  place  must  be  stated  in  the  declaration, 
with  a  viz,  in  such  a  place  in  England.  Ro. 
bat  V.  Hamage,  6  Mod.  328. 

5.  In  civil  cases,  the  plaoe  only  may  be  al- 
leged in  the  dedaraiion  without  the  county, 
or  the  county  merely  without  any  place.  1 
Saund.  308  a.  lb.  n.  \a],  Spoomr  v.  Milward, 
1  Barnes,  343. 

€.  If  a  declaration  in  auumpsit  in  an  infe- 
rior court  state  the  pomise  to  have  been 
made  at  the  town  and  m  the  county  of  South- 
ampton, a  venue  laid  in  the  town  of  South- 
ampton,  without  stating  it  to  be  in  the  county, 
is  good.    P/ofyv.  Bluett,  2  Show.  180. 

7.  In  ejectment,  demise  of  a  messuage  in 
el  super  aeeUoitatem  de  Hampotead  Hui,  is 
good.    Parker  v.  Harrio,  4  Mod.  76. 

8.  Declaration  that  the  defendant  ex  inali- 
tia,  9ua  apfud  8  in  com.  Nprocuramt  tn/onmi- 
tionemjperjvirii  exMberi  against  the  fdaintiff, 
apud  W  in  com,  Af,  is  a  good  laying  c^  the 
venoe  in  S.  PhiJUp  v.  Kebioon,  I  Ld.  Raym. 
105. 

9.  Venue  laid  at  Leek,  without  saying  in 
the  county  aforesaid,  held  good.  £Jpooner  v. 
MUward,  1  Barnes,  343. 
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10.**  Im  tmoiHory  actions  a  ve- 
[  *1478  ]  oue  is  never  laid  in  the  pariah, 
except  in  London.    Pawd  q.  t.  ▼. 
WMe$,  2  Show.  847. 

11.  Norfolk  in  the  margin,  venue  laid  at 
Norwich,  held  rood;  ibr  ue  connty  in  the 
margin  will  help,  but  not  hurt.  How§e  v. 
HaUtwood,  1  Barnes,  345, 346,  347. 

12.  It  is  necessary  to  show  in  what  county 
a  TiU  lies.    Rex  v,  OrUpe^  I  Ld.  Raym.  258. 

13.  In  indictments  and  captions,  it  is 
enough  to  aUe^  the  loetu  in  quo  to  be  in  the 
connty  aforesaid ;  but  to  mention  the  place 
only,  without  adding  **  in  the  county  afi>re- 
■aid,'*  is  not    1  Saund.  308  a. 

14.  A  release  cannot  be  pleaded  as  made 
in  another  county,  unless  it  be  dated  there. 
Errington  ▼.  TfumpBont  1  Ld.  Raym.  184. 

15.  The  defbndant  is  bound  to  follow  plain- 
ti£S  unless  his  justification  is  local,  i  Saund. 
84a.n.  (1).    2  Saund.  5  6. 

16.  When  the  justification  is  local,  the 
plaoe  laid  in  declaration  must  be  traversed. 
1  Saund.  85. 

VI.  WaITT  op  TKNUB,  or  WRONQ  TKIVUE,  BOW 
TAKKN  ADVANTAOK  OF,  AND  HOW  AIDED. 

1.  The  venue  for  the  gist  of  the  action 
shall  be  intended  in  the  proper  county.  Rex 
Gripe,  1  Ld.  Raym.  258. 

2.  The  county  being  in  the  margin  will 
supply  the  want  of  it  in  the  declaration. 
SSieOmiv.  Wright,  Com.  562. 

3.  Want  of  proper  venue  is  no  good  cause 
of  challenge  to  the  array.    Rex  v.  Warden  of 

the  Fleet,  Hoii,l^- 

4.  Want  of  a  venue  is  aided  by  pleading 
over.     Purflow  v.  Baify,  2  Ld.  Raym.  1040. 

5.  The  want  of  a  venue  in  the  declaration 
is  cured  where  the  defendant  conftsses  the 
fact.    Pope  V.  SC  Leger,  Holt,  551. 

6.  Want  of  venue  in  a  replication  is  ill 
upon  a  general  demurrer.  EUib  v.  EUig^  1 
Ld.  Ravm.  344. 

7.  The  want  of  venue,  or  an  iU  venue,  is 
aided  afler  verdict  by  the  statute  16  &  17 
Car.  2.  c.  a  Skiimer  v.  Oanton,  1  Saund. 
229. 241  d  247.  n.  (3).  2  Saund.  5  li.  2  Ld. 
Ravm.  1214. 

8.  Where  an  issue  is  local,  and  not  tried  in 
the  right  place,  this  is  cured  by  the  statute 
of  Jeofails.  Lady  Caverly  v.  &r  J.  Levine, 
Carth.  448. 

9.  If  a  release  be  pleaded,  but  no  venue 
laid,  it  cannot  be  amended  after  demurrer 
and  joinder  entered  on  the  roU.  Anon,  6 
Mod.  84. 

VII.  RnracTiNQ  oramoing  thk  vxnoc; — 

(a)  Wiken  the  venue  eon  be  changed, 

1.  The  venue  (in  the  Common  Pleas)  may 
bt  changed  in  all  actions  in  their  nature 
transitory,  except  in  case  of  privilege,  spe- 
<^t7«  promisso^  note,  or  bill  of  ezohange. 
Jeremain  v.  Ridla/,  2  Barnes,  389.  Bradley 
V.  Adey,  2  lb.  390. 


2.  The  practice  of  dMnging  vniMi  ii 
transitory  actions  hmn  in  ling  Jameitbi 
First's  time.    Salk.  &0, 

3.  The  venue  may  be  dianged  in  in  idin 
upon  a  policrv  of  insurance,  unless  the  poky 
be  a  deed.    Say.  7. 

4.  The  venue  may  be  changed  in  aetigai 
on  notes  in  K.  &,  otherwise  inC.  B.  Bdkn/i 
V.  CeUwegt,  Andr.  65.  2  Barnes,  39a  Stj.1. 

5.  The  changing  a  venue  is  exgretmO' 
rim,  and  not  ex  dM/o  juoHHm,  Thmifm  r. 
Seroggo,  2  Show.  177. 

6.  The  venue  may  be  changed  in  an  idioi 
qui  tarn.  Dovey  q.  t  v.  Powd,  C.  T.  Hardw. 
165. 

7.  The  venue  may  be  changed  tboogh  the 
plaintiff  be  an  attorney,  if  be  sue  by  topin. 
WeUand  v.  FrnneaO,  Ca.  Prac.  C  P.  133. 

8.  The  venue  in  an  action  agaimt  in  it- 
tomey  need  not  be  laid  in  Middlssei.  Cwpir 
V.  AfiUt,  I  Barnes,  344. 

9.  in  transitory  actions,  if  an  attontf )» 
defendant,  he  may  change  the  venue  to  Mid* 
dlesez.  HoOiday  v.  Bwgeoo,  Andr.  381.  ^if • 
%  V.  Jl&fgaii,  C.  T.  Hardw.  285.  8tr.lM9. 
S.  C.    Seaman  v.  Ling,  2  Salk.  66a 

10.  ScofaoounseL  HoUiday ^. Bmgtm, 
Andr.  381.    2  Salk.  668. 

11.  The  venue  may  be  changed  fitMD  HCd* 
dlesez  on  the  usual  affidavit  where  a  Kijeut 
is  plaintiff,  if  he  sues  by  original,  or  otbenriie 
than  by  writ  of  privilege.  GudUr  r.  Met- 
/AeiM,  Oa.  Prac.  C.  P.  145.    1  Baniet,346. 

ac. 

12.*  The  court  will  change 
the  venue  in  an  action  of  conspi-  [  *1479  ] 
racy,  if  it  appear  that  the  plain- 
Uff^s  interest  with  the  aherifi  of  the  ooaptj 
in  which  it  is  laid  is  so  powerful  that  ao  im- 
partial trial  is  not  likely  to  be  had.  Esrl  tf 
SSuifleebury  v.  GfroAom,  2  Show.  198. 

13.  The  court  will  change  the  venne  m 
an  indictment  for  not  repairing  a  coonty 
bridge,  on  a  suggestion  that  the  whole  coon- 
ty  is  interested.    Rex  v.  MHU,  6  Mod.  307. 

14.  That  the  causa  cannot  be  impartial]; 
tried  in  the  proper  connty,  is  a  good  cawe 
for  changing  the  venue.  Salk.  669.0.  I 
Vent  365. 

15.  The  Tenue  was  changed  firom  London 
to  Middlesex  on  the  application  of  the  plain- 
tiff, because  o^e  of  his  witnesses  wss  a  Jew, 
and  all  the  aittings  in  London  weie  on  a 
Saturday.    2  Mod.  272. 

16.  If  a  defendant  remove  a  eaose  frov 
an  inferior  court,  and  the  plaintiff deelareo 
the  court  above,  the  venue  may  be  ^^^^'^ 
on  the  ground  that  assizes  were  not  nald 
when  the  action  was  brought.  i^retsn'tcaiSi 

1  Mod.  ua 

17.  Upon  an  affidavit,  that  if  the  worjt 
were  spoken  it  was  at  Lancaster,  M  »* 
court  could  not  order  a  trial  there,  the  ^ 
nue  was  ohanged  to  the  next  oounty.  i"^ 
12  Mod.  313. 
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18.  In  eoTeoRDt  on  a  lease  dated  at  York, 
of  lands  in  Berwick,  and  issoe  joined  on  a 
breach  awgned  in  Berwick,  the  plaintiff,  on 
a  suggestion  that  Berwick  is  in  Scotland, 
may  change  the  yenne  to  the  next  adjoin- 
ing English  county.  Jmckmm  ▼.  Mayor  of 
Benoiek^  I  Mod.  3^  37. 

19.  An  action  on  the  case  for  forging  a 
will  being  brought  in  Middlesex,  where  the 
land  comprised  in  it  lay  in  Suffolk,  the  To- 
nne on  motion  was  changed  to  Suffolk* 
F)reMh  t.  JEenI,  T.  Raym.  33. 

20.  The  venue  may  be  changed  in  an 
action  for  an  escape.  Prac  Ca.  K.  B.  252. 
355.    Wrighi  ▼.  Muriin,  Style  107. 

21.  The  venue  was  allowed  to  be  chang- 
ed from  Middlesex  to  Monmouthshire,  in  an 
action  against  the  late  sheriff,  but  the  jury 
process  was  to  be  returned  by  the  coroners, 
the  nnder-sheriff  having  been  under-sheriff 
to  defendant.  Dmnet  ▼.  Pany^  Barnes, 
Sopp.  60. 

22.  Venue  may  be  dianged  from  a  county 
to  London,  though  not  from  a  county  to  any 
other  city  or  town,  though  a  county  of  itself. 
Biddolph  V.  Browne^  Ca.  Prac.  C.  P.  41. 
BinMey  t.  MaekereU,  1  Barnes,  341. 

(b)    When  not. 

1.  The  venue  will  not  be  changed  in  Com- 
mon Pleas  in  an  action  on  a  bill  or  promts. 
sory  note.  IVeir  v.  Coielough,  Ca.  Prac.  C. 
P.  119.  1  Barnes,  341.  S.  C.  lb.  345. 349. 
itangir  T.  Hind$,  lb.  351.  ilnoM.  11  Mod.  52. 
Ib.&n. 

2.  The  Tonue  is  never  to  be  changed  in 
case  of  specialties.  HoSenft  v.  GoZnoeif, 
Andr.  66.  /Zona's  case,  U  Mod.  360.  Brad- 
ky  V.  Adiy^  9  Barnes,  390. 

3.  The  venue  is  not  changeable  in  an  ac- 
tion of  covenant.  Taj^  v.  Beckett  Prae. 
Ca.  K.  B.  189.  1  Lev.  307.  S.  C.  Anon, 
13  Mod.  648. 

4.  Nor  in  debt.  Anon.  13  Mod.  579.  Zhi- 
ffl^tio  ▼.  Jtnmngi^  2  Stra.  678. 

5.  The  venue  cannot  be  changed  in  an  in- 
formation. Rex  V.  Barton^  Say.  147.  3  Stra. 
911. 8.  a 

6.  The  Tenue  will  not  be  changed  in  an 
action  on  a  penal  statute.   Anon,  I  Sid.  387. 

7.  In  action  of  debt  on  statute  of  nsury, 
the  venoe  was  refused  to  be  altered.  Winne 
T. ,  Prac.  Ca.  K.  B.  25a  355. 

8.  An  action  for  escape  is  out  of  the  rule 
for  ehanging  the  venue.  Anon,  13  Mod.  204. 

9.  So,  in  case  for  false  return,  it  cannot  be 
changed  without  consent  of  the  plaintiff. 
Rex  V.  Mayor  of  Oxford,  Salk.  669. 

10.  Nor  in  oeire  fadai  upon  judgment  in 
ejectment  Footer  v.  Burdm,ll  M^.263. 

11.  Nor  in  eeandalwn  magnatum.  Count 
ofHandford  v.  J^edhttnt,  1  Lev.  56.  Lord  Grif- 
fin ▼.  Bugby^  Ca.  Prac.  C.  P.  132.  1  Barnes, 
343. 8.  C.  Dvike  of^fbrfiik  t.  Alderton,  2  Salk. 
668.  13  Mod.  131.  S.  C.  MarquU  of  Dor- 
duffer's  case,  2  Mod.  316.  Duke  of  Buck- 
ingham V.  Rutland,  2  Show.  303. 


12.  Unless  npon  a  special  affidavit  of  ex- 
traordinary   cause.    Bishop  of 

Bathv.* BridgoM,  13  Mod.  401.  2  [  *1480  1 
Show.  303.    13  Mod.  121.  Rich- 
mond  V.  Duke  of  CoiMera,  11  Mod.  234. 

13.  As  if  justice  cannot  probably  be  had 
by  reason  of  the  great  influence  of  the  par- 
ties in  the  place  where  the  action  is  laid. 
Lord  Skafteotmry^o  case,  3  Mod.  217.  notio., 

14.  The  venue  will  not  be  ohanged  into  a 
county  palatine.  Herbert  v.  SSuno,  Ca.  Prac. 
C.  P.  129.  3  Stra.  807.  Riehardoonv.  WaL 
ikcr,  2  Barnes,  386. 

15.  Nor  to  a  city.  Lane  ▼.  Jfeumum,  Ca. 
Prac.  C.  P.  82.  Oardiner  y.  J^wtofCa.  Prac. 
C.  P.  36.  CoU  V.  Young,  1  Barnes,  336.  343. 
Anon.  11  Mod.  288. 

16.  The  venue  cannot  be  changed  from  an 
English  to  a  Welsh  county.  Watkino  v.  1^ 
6fit,Say.48. 

17.  If  a  cause  arise  in  Wales,  the  venue 
cannot  be  changed  from  one  English  eonnty 
to  another.  Moore  v.  FemyhmUh,  3  Stra. 
1258. 

18.  The  venue  will  not  be  changed  so  as 
to  lose  an  assize.  Howarth  v.  Wi&A^  2  Stra. 
1 180. 

19.  Nor  into  a  eonnty  where  the  assises 
are  held  bat  onoe  a  year.  Cpaetetl  v.  Codkerf 
Ca.  Prac.  C.  P.  129. 

20.  The  venne  was  refbssd  to  be  changed 
from  London  into  Kent,  upon  an  itffidavU 
that  the  cauee  of  action  accrued  within  the 
city  of  Canterbury.  Davit  v.  Cfordon,  3 
Barnes,  387. 

31.  Motion  in  Hilary  term  on  the  usual 
affidavit  to  change  the  venue  from  Middle* 
sex  to  Westmorelsnd,  refused  on  account  of 
delay,  or  to  Yorkshire  with  consent.  Dale 
V.  Steoenaon^  C.  T.  Hardw.  310. 

23.  The  venue  refused  to  be  changed  from 
one  county  to  another,  where  it  was  sworn 
that  the  cause  of  action  arose  in  a  third. 
Bristo  V.  Tito,  C.  T.  Hardw.  135. 

33.  It  will  not  be  changed  into  a  third 
county  without  consent  Sauthouoe  v.  Boak^ 
2  Stra.  1216. 

24.  Whbre  evidence  necessary  to  support 
Ihe  action  arises  in  two  counties,  the  plain- 
tiff may  lay  it  in  either,  and  the  venoe  will 
not  be  changed.  Anon.  2  Salk.  669.  Swaine^e 
case,  1  Sid.  405. 

25.  In  ossumpftl,  if  the  declaration  be  de- 
livered of  Easter  term,  the  court  will  not  in 
Trinity  term  change  the  venue  from  Staf- 
fordshire to  London  upon  the  common  affi- 
davit, without  an  additional  affidavit  of  the 
time  when  the  declaration  was  delivered. 
Croeket^e  case,  6  Mod.  175. 

26.  When  the  venue  is  local,  it  cannot  be 
changed  by  consent.  Kighly  v.  BuUdy^  2 
Sid.  339. 

27.  A  barrister  plaintiff  may  la^  his  ve* 
nue  in  Middlesex  in  transitory  actions,  and 
the  court  will  not  change  it  on  the  nsual  af- 
fidavits. WingfieUPi  ease,  1  Mod.  €4.  7%ottp- 
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•on  T.  Sir  WHUam  Serogg^  2  Show.  177. 
Burroitfft*  ▼.  WUto,  3  Btra.  833.  3  Show. 
24S.SrP. 

28.  The  derk  of  the  a«ixe  may  lay  his 
action  in  Middlesex  and  the  yenue  shall 
not  be  chan|r*<^.  KmgfU  r^Bamabjf^  3  Ld. 
Raym.  1353.    2  Balk.  670, 671.  S.  C. 

29.  The  Tenne  cannot  be  changed  npon 
the  common  affidavit  in  a  cause  wherein  an 
attorney  of  this  eonrt  is  plaintiff.  PUking. 
fon  V.  HamUih  Say*  153. 180. 

30.  An  attorney's  privilege  does  not  ex- 
tend to  change  the  venne  where  he  is  defen- 
dant .MUIf  v.JoAiifon,Prae.Ca.  C.  P.  134. 

31.  Attornejr  not  sning  by  attachment,  or 
not  declaring  m  person,  has  no  privilege  to 
change  the  venue.  Deni  v.  Laanbart^  1 
Barnes,  33a  WeSand  v.  Frumenty  lb.  338. 

33.  But  if  he  saes  as  attorney,  he  may 
lay  his  action  in  Middlesex,  even  in  assault, 
or  where  he  pleases.  Dent  v.  LamberU  1 
Barnes,  339. 352.  HoOiday  v.  Burgeis,  Andr. 

381. 

33.  The  privilege  only  extends  to  keep  the 
venue  in  Middlesex  in  Uie  case  of  a  plaintiff^ 
and  that  privilege  continues,  though  both 
parties  are  attorneys  in  the  county  where 
the  cause  of  action  arose.    Salk.  668  note. 

34.  A  barrister  or  attorney  joined  with 
another,  has  no  privilege  to  change  the  ve- 
nue. Tbiratend's  case,  8  Mod.  316.  Tbion- 
Hnd  V.  Duppoy  1  Stra.  610. 

(^  Cntht  moHfm  for  that  purpon. 

1.  The  king  may  change  the  venne  be- 
fore appearance ;  but  in  the  case  of  a  subject, 
the  venue  cannot  be  changed  till  appearance 
entered.    1  Mod.  2. 

2.  The  venue  may  be  changed'after  an  or- 

der for  time  to  plead.  Rowley 
[  •USl  ]  V.  iUIen,*  WiUes,  318.  Reg.  Mich. 

16  G.  3.  Ford  v.  Cktmer,  Say. 
307.  Deunie  v.  Fkteher^  3  Barnes,  387.  Con- 
tra, Ball  V.  Young,  Ca.  Prac.  C.  P.  136.  1 
Barnes,  337, 338.  343. 348. 

3.  But  not  where  the  defendant  is  under 
terms  to  plead  issuabl^,  and  take  short  notice 
of  trial  at  the  first  sittmgs  in  London  or  Mid- 
dlesex.   Willes,  3ia  n.  (b.) 

4.  Formerly,  it  was  never  granted  after 
rules  for  pleading  were  out.    ^k.  668. 

5.  The  motion  to  change  may  be  made 
after  time  to  perfect  baiL  Newly  v.  Burton, 
1  Barnes,  344. 

6.  If  the  defendant  has  eight  days  in  the 
term  the  declaration  is  delivered,  be  cannot 
move  te  change  the  venue  the  next  term. 
AnUn  V.  Oray,  ]  Stra.  2 11.  Afwn.  Salk.  668. 

7.  The  venue  may  be  ohanged,  though 
the  motion  for  rule  to  show  cause  was  not 
made  till  the  last  day  of  the  last  term,  decla- 
ration being  delivered  so  late,  that  defendant 
could  not  apply  sooner.  Hayward  v.  H^eSe,  2 
Barnes,  387. 

a  It  may  be  chanred  after  order  for  im- 
parlance. Blaek$toei  v.  Payne,  1  Barnes, 
350.    iliisii.  Ca.  Frao.  C.  P.  159. 


9.  The  motion  to  change  the  venue  mvst 
be  made  before  trial.  Coetar  v.  SitewEai,  Ca« 
PracC.  P.  113.  C^rier  v.  Doraer,  Ca.  Fiae. 
C.  P.  33. 

10.  But  the  venue  may  be  changed  after 
plea,  where  application  was  made  before. 
Lueoi  V.  Ruddt  Ca.  Prac  C.  P.  13a 

11.  The  venue  was  changed  a  second  time 
by  motion  to  amend  the  declaration.  i>sf- 
ley  V.  Daniel,  W.  Kely.  69. 

12.  The  venue  may  be  changed  by  an 
amendment  after  the  defendant  has  pleaded. 
Saoery  v.  Serle,  Say.  150. 394. 

la  The  motion  to  discbarge  the  rule  for 
changing  must  be  made  before  repUeation. 
DieHtmn  v.  Filter,  3  Stra.  85a 

(d)  Cf  the  offidaxii  to  evifpwt  or  oipgme  ike 

1.  The  affidavit  to  change  the  venne  mnei 
be,  that  the  cause  of  action,  ^c,  if  any,  Ac, 
did  arise,  and  not  the  promises  in  the  decla- 
ration, ftc,  were  made.  CeAt  v.  Ymtmg,  1 
Barnes,  336. 

a  The  affidavit  of  one  of  several  deieod- 
ants  is  sufficient.  Box  v.  Rmd,  1  Baraes, 
34a    Ca.  Prac  C.  P.  133.  S.  C. 

a  It  must  be  positive,  and  not  as  he  be- 
lieves.   Bdehaw  v.  Porler,  1  Barnes,  33a 

4.  On  the  motion,  affidavit  must  be  made 
of  the  time  of  the  delivery  of  the  dedaratkn. 
Salk.  667. 67a 

5.  Affidavit,  that  if  the  words  were  spoken 
as  in  the  declaration,  they  were  spoken,  Sco^ 
held  bad;  the  words  should  be  mentioned. 
CaeUe  v.  Bovciber,  1  Barnes,  340. 

6.  Affidavit  to  hinder  change  of  venue 
must  be  to  give  evidence  of  the  matter  in 
issue,  where  the  action  is  laid.    12  Mod.  372. 

7.  The  plaintiff  most  undertake  to  give 
material  evidence  where  the  action  is  laid; 
what  is  a  compliance  with  the  undertaking-, 
see  Salk,  699.  note. 

8.  The  delivery  of  a  writ  is  material  evi- 
dence, within  the  meaning  of  an  undertaking 
to  give  material  evidence,  entered  into  upon 
the  discharging  of  a  rule  to  show  cause  why 
the  venue  uiould  not  be  changed. 
V.  Walker,  Say.  5a 
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I.  WhBN  a  sraClAL  TEEDIOT  MAY  BE  fOI7NI>. 

1.  In  all  pleas,  aa  well  of  the  crown  aa  in 
common  pleas,  vix,  actions  real,  personal,  and 
mixed,  and  upon  all  issoes  joined,  either  be- 
tween the  king  and  the  party,  or  between 
party  and  party,  the  jury  may  find  the  spe- 
cial matter,  which  is  pertinent,  and  tends 
only  to  the  issue  joined;  and  upon  the  law 
of  such  matter  they  may  pray  the  opinion 
of  the  courL    Dotoman't  case,  9  Co.  7  b. 

2.  A  special  Terdiet  may  be  found  upon  a 
special  issue,  though  it  was  formerly  other- 
wise. Hob.203.2S7.  3  Dy.  114.  pL  61.  Id. 
118.  pi.  77.    3  Dy.  283.  pL  34.    Plow.  93  a. 

II.  RSLATITB  TO  THE  FORM  AND  OOmTEDOTION 
OF  TEEOICTS  IN  GENERAL. 

1.  The  legal  verdict  of  the  jury  is  finding 
for  the  plaintiff  on  the  defendant,  and  what 
they  answer,  if  asked  concerning  some  par- 
ticular fact,  is  no  part  of  their  verdict 
BuiheWt  case,  Vaugh.  150. 

2.  If  the  jury,  in  a  special  verdict,  find  the 
issue,  all  that  they  find  afterwards  is  sur- 
plusage. Tbniine  v.  Croker^  3  Ld.  Ravrnw  865. 

3.  When  the  verdict  finds  the  fact,  but 
concludes  upon  it  contrary  to  law,  the  court 
shall  reject  the  conclusion.  JVeectfer  v.  The 
BiMkop  tf  WinekuUr,  Hob.  333. 

4.  A  court  roll  bdng  found  by  the  jury  in 
hae  verba  in  a  special  verdict,  a  recital  in  that 
court  roll  is  not  part  of  the  finding  of  the 
jury.    SkeUon  v.  Bide,  Orl.  Bridg.  401. 

5.  A  Terdlct  may  be  taken  upon  any  part 
of  the  declaration  to  which  the  evidence  is 
applicable.    Salk.  135. 

6.  Where  there  are  several  issues,  a  gene- 
ral verdict  ought  not  to  be  found,  but  a  sepa- 
rate verdict  upon  each  issue.  Rex  v.  Coeke- 
rcD,  Andr.  262. 

7.  So,  if  some  of  the  issues  are  immate- 
rial.   Id.  ibid. 

8.  If  there  are  several  counts,  and  the 
verdict  general,  some  damages  must  be  in- 
tended to  have  been  given  on  each  count.  1 
Sannd.  246. 

9.  When  the  place  is  material,  the  jury 
cannot  find  the  point  In  issue  in  any  other 
place.    Dowdale*t  case,  6  Co.  47  a. 

10.  Otherwise,  where  the  place  is  named 
only  for  conformity  and  from  necessity.  Id. 
ibid. 

11.  On  every  general  issue,  the  jury  ought 
to  find  all  local  things  in  any  other  county 
which  are  material  in  law  for  the  matters  in 
question.    Id.  ibid. 

12.  A  special  verdict,  finding  nothing  as 
Vox,.  II.  68 


to  one  of  the  ofibnoes,  is  an  acquittal  of  that 
offence«    Rex  v.  Htye$,  3  Btra.  845. 

13.  Whatsoever  is  found  on  a  verdict, 
whereupon  the  court  can  give  any  iudgment, 
must  be  positively  found,  not  ambiguously. 
HiiehiM  V.  Ba—et^  1  Show.  539. 

14.  A  verdict  need  not  be  so  precise  as  a 
plea.  Chetier  v.  WeUan^H  Saund.  97.  WHU 
v.  Jermtn,  Cro.  Eliz.  167.  Plummer  v. 
Whicheat,  T.  Jones,  28.  61. 

15.  An  act  gave  jurisdiction  to  the  crown 
to  name  such  commissioners  as  be  natural 
born  subjects ;  a  special  verdict  need  not  find 
that  the  commissioners  appointed  were  na- 
tural bom  subjects ;  but,  if  necessary,  a  find- 
ing that  the  crown  appointed  teeundum  far^ 
mam  etatuti  preiHeH  is  sufficient.  Caudre^  v. 
Atton,  5  Co.  1  a. 

16.  Where  it  was  found  in  a  special  ver- 
dict, that  such  an  one  came  to  the  town  of 
M,  to  the  usual  place  of  holding  the  court  of 
the  manor,  it  was  held  it  should  be  intended 
that  the  town  is  within  the  manor;  for  in 
special  verdicts  the  law  does  not  require  such 
precise  form  as  it  requires  in  pleading.  Earl 
of  SkrewsffuryU  case,  9  Co.  46.  b.  Yelv.  30a 
4  Leon,  345.    2  BrownL  330.  9.  C. 

17.  The  court  will  ma^  any  intendment 
that  can  be  fairly  made  to  support  a  verdict, 
rather  than  that  it  should  be  void.  Mutton 
V.  Yateman,  10  Mod.  301.  Say.  164.  168. 
Orl.  Bridg.  558.  TTiomaein  v.  Maekwortk^ 
Carter,  80.  94.  fiemrntngs  v.  Brobaeon,  Orl. 
Bridg.  3. 

18.  Where  words  may  be  taken  in  a  doubt- 
ful sense,  they  shall  be  taken  in  that  which 
will  support  the  verdict,  ^to.  Surges  v. 
Braeher,  8  Mod.  240. 

19.*  The  court,  in  a  special  [  «1483  ] 
verdict,  will  never  doubt  but  of 
that  only  whereof  the  jurors  have  con- 
ceived a  doubt.  OoodalTe  case,  5  Co.  95.  b. 
Goldsb.  176.  Cro.  Eliz.  383.  Poph.  99.  Jenk. 
361. 

20.  The  jurv  having  found,  in  a  special 
verdict,  that  J.  Sw  was  the  deputv  of  the 
grantee  of  an  office,  it  shall  be  mtended, 
that  the  deputy  was  made  by  deed  as  he 
ought  to  be.  Earl  of  Shrewebury^t  case,  9 
Co.  46  b. 

31.  If  the  jury  undertake  to  collect  the 
contents  of  a  deed,  and  also  find  the  deed  in 
hoe  verba^  the  court  will  regard  the  deed 
only.    2  Saund.  97  e,  n.  (3). 

33.  The  jurv  find  that  the  dean  and  chap- 
ter received  the  rent,  it  must  be  by  law  aa 
by  warrant  of  attorney,  necessaries  must  be 
supposed.  Dean  and  Chapter  of  Westmin$' 
ter''9  case.  Carter,  16. 

23.  And  objection  made  to  a  verdict^  that 
it  was  repugnant,  in  first  finding  that  a 
plaint  was  entered  of  record  in  these  words, 
17  November,  and  then  in  finding  that  the 
entry  of  record  was  made  19lh  November, 
I  was  disallowed ;  for  it  muat  ba  taken,  that 
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the  plaint  was  entered  of  record  before  the 
arrent.    MaekalUy^t  case,  9  Co.  65  b. 

24.  A  recital  in  an  indenture  found  by  a 
▼erdict  is  evidence  of  the  fact  so  recited. 
Hemmingt  v.  Brabason^  Or).  Bridg.  558. 

35.  The  court  will  not  intend  Uiat  a  thing 
which  is  not  alleged  in  the  declaration  was 
proved,  because  there  was  no  necessity  of 
proving  such  thing.  Rex  v.  Alderton^  Say. 
282. 

26.  Where  in  quo  warranto  for  acting  as 
mayor,  it  is  found,  that  he  was  elected  by 
A  B,  acting  as  mayor,  &«.,  it  is  to  be  in- 
tended that  A  B  was  lawful  mayor,  especially 
as  his  right  was  not  controverted.  Rex  v. 
Caft2^  Andr.  119.  172. 

27.  So,  where  in  quo  wvrranlOy  for  acting 
as  a  burgess,  the  jury  find  a  nomination  only, 
and  not  a  swearing  and  election,  the  de- 
fendant cannot  have  judgment  Rex  v. 
lAoU,  Andr.  173, 174. 

III.  Whin  a  verdict  is  good. 

1.  A  verdict  as  general  as  the  plea  is  good, 
and  not  void  for  uncertainty.  Taylor  v. 
WaU;  Cro.  Car.  219. 

2.  Where  the  jury  find  the  substance, 
though  they  vary  in  the  circumstance,  yet  it 
is  irood.    March,  9.  pi.  25. 

3.  A  jury  may  find  matter  of  record,  not- 
withstanding the  old  books.  Needier  v. 
Bishop  of  Wincheiter,  Hob.  227. 

4.  Upon  an  indictment  of  murder,  the 
jurv  may  find  that  he  killed  him  in  hs  own 
derance.    Flow.  101. 

5.  Where  in  quo  warranto  it  appears  that 
John  P  was  mayor,  and  afterwards  it  is 
stated  that  defendant  was  sworn  before 
^^the  said  James  P,"  this  is  well  enough. 
Rex  V.  Castle,  Andr.  123. 

6.  A  verdict  finds  damages  20/.  (to  be  paid 
in  such  a  commodity,  if  by  law  it  mav  be), 
it  is  a  good  verdict  for  the  damages  found, 
and  void  for  the  residue.    Cro.  Car.  219. 

7.  A  jury  may  give  a  verdict  upon  their 
own  knowledge.  Rex  v.  PerHru,  Holt,  404. 

8.  A  negative  need  not  be  found  in  a  spe- 
cial verdict,  except  where  it  is  necessary  to 
show  that  a  person  or  thing  does  not  come 
within  a  particular  exception.  The  Hbyor, 
ifc.  of  Jfottingham  v.  Lambert,  Willes,  1 17. 

9.  A  special  verdict  finds  that  executors 
received  rent  reserved  to  the  testator  hie 
heiro  and  attigtu,  and  so  imnt  atsete;  it 
was  hold  that  the  $o  was  void,  and  the  heir 
entitled.    3  Dy.  362.  pi.  15. 

10.  The  issue  being  upon  a  custom  to  de- 
mise copyhold  land  in  fee-simple,  tail,  or 
for  life,  the  jonr  find  the  custom  to  demise 
in  fne,  or  for  life,  but  not  .in  tail ;  still  it  is 
good.    Mo.  359. 

11.  Whore  the  declaration  in  ejectment  is 
for  all  the  land,  there  may  be  a  verdict  for  a 
part    1  Sid.  229.    CorUra,  Yelv.  114. 

12.  So,  on  a  declaration  for  a  trespass  in 


one  acre,  a  verdict  found  in  half  the  acre  is 
good.     Winkworth  T.  Man^YeW.  \14» 

13.  On  an  indictment  for  a  riot  and  an 
assault,  a  verdict  finding  the  defendant 
guilty  of  the  assault,  and  acquitting  of  the 
riot  is  good.  Rex  v.  Hanmingo,  2  Show.  93. 

14  Indictment  of  trespass,  forging,  aad 
publishing  a  libel ;  defendant  is  found  guilty 
of  the  trespass  and  forgery,  saying  nothing 
to  the  publication,  yet  it  is  good ;  for  it  is 
implied  in  the  word  trespass,  and 
is  the  same  thing  in  substance'  [  ^'1484  ] 
though  not  in  words.  Rex  v. 
Newton,  a  Lev.  HI. 

15<  Where  a  person  has  power  to  lease, 
reserving  the  most  aceustomable  rent  for 
twenty  years  before,  a  verdict  finding  a 
lease  rendering  the  customary  rent,  is  snfll. 
cient    Hejfdotvt  case,  3  Co.  9  a. 

16.  In  an  action  on  the  case,  if  a  verdict 
be  for  4001.,  judgment  for  300L  is  good,  al- 
though no  eat  tine  die  be  entered.  HoUom 
V.  Croft,  2  Show.  93. 

17.  A  verdict,  for  the  finding  of  which  the 
jurors  voted,  is  good.  Lawrence  v.  BotweB^ 
Say.  100. 

18.  A  verdict,  for  the  findixi^  of  which 
there  was  sufficient  evidence,  is  good,  al- 
though improper  evidence  was  admitted. 
MaxweU  v.  8/iarp,  Say.  190. 

19.  A  verdict  is  good,  though  jurors  eat, 
so  as  it  be  not  at  the  expence  of  him  for 
whom  the  verdict  is  given.    1  And.  183, 184. 

20.  If  the  jury  eat  and  drink  at  their  own 
costs  by  the  leave  of  the  court,  it  doea  not 
make  the  verdict  void.    Mo.  33. 

21.  Verdict  finding  the  issue  precisely  for 
the  plaintiff  or  defendant,  and  new  matter 
contrary  to  it  ia  good  according  to  the  issae, 
and  void  for  the  surplusage  found.  Cro. 
Car.  130, 131. 19a  212.  StapU  v.  Befdan,  6 
Mod.  4.  3  Leon.  112.  Htiiiks  v.  Cltrk^  2 
Lev.  253.    3  Dy.  106.  pi.  20. 

22.  A  verdict  which  finds  matter  in  sab- 
stance  for  the  plain tifif^  though  it  vary  from 
the  issue  in  an  immaterial  point,  is  good.  1 
And.  258. 

23.  On  an  issue  that  the  freemen  and 
inhabitants  of  ancient  messuages  havo  by 
custom  a  right  of  common  modo  et  forma^ 
and  also  that  the  freemen  had  a  ri^ht  of 
common  for  an  additional  number,  is  good, 
for  the  latter  finding  shall  be  rejected  as 
surplusage.    iRneke  v.  Chrke^  S  Show.  78. 

24.  In  case,  and  non-a$$wi^^  pleaded, 
if  the  jury  find  *^  non  astumMtt,  neverthelea 
if  A  swear  true,  as  we  think  he  does,  then 
we  find  that  he  did  assume,*'  and  refer  it  to 
the  court ;  this  is  a  perfect  verdict,  and  the 
last  part  void,  because  not  expressly  found. 
3  Dy.  372.  pi.  7. 

25.  If  the  title  of  a  verdict  contains  more 
than  is  found  by  the  verdict,  it  is  but  sur- 
plusage, and  shall  not  hurt  the  verdict 
Greene  v.  CoU,  2  Saund.  255. 

26.  On  an  indictment  at  the  aasixas,  and 
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not  gjxiliy  pleaded,  remoTed  into  B.  R., 
where  issue  was  joined  by  Sir  T.  F.  eorcnaior, 
&c^  the  verdict  that  the  defendant  was 
guilty  modo  tt  forma  proui  prttd.  Sir  T.  F. 
versfu  eum  queritur  adjudged  good,  and  modo 
et  forma^  Slc  mere  surplusage.  Rex  v. 
Wyn,  2  Saund.  308. 

Tl.  Where  in  trespass  plaintiff  declares 
that  defendant  beat  and  imprisoned  him  for 
a  long  time,  sciUeet  for  twenty-five  weeks 
then  next  (which  extends  beyond  the  bring- 
ing the  action),  and  he  gets  a  verdict  in 
which  entire  damages  are  given,  this  is  well 
enoogh,  what  comes  under  the  teilkei  being 
to  be  rejected;  otherwise,  if  it  had  not 
been  under  a  $eilie€L  Webb  v.  Turner^ 
Andr.SSa 

28.  The  jury  may  find  a  deed  or  a  will, 
the  contents  thereof  being  proved  by  wit. 
neases ;  but  if  thev  will  oSlect  the  contents 
of  the  deed,  and  by  the  same  verdict  find 
the  deed  in  kttc  verba,  the  court  is  not  to 
adjudge  upon  their  collection,  but  the  deed 
itself.    Rawe  v.  ffunftngton,  Vaugh.  77. 

29.  If  the  jury  find  the  matter  of  fact  at 
large,  and  further  conclude  against  law,  the 
veraict  finding  the  matter  of  fact  is  good, 
and  the  conclusion  void.  Plow.  114.  2  Dy. 
lOfi.  pi.  26. 

30.  If  the  counterpart  of  an  ancient  deed 
be  admitted  in  evidence,  a  special  verdict 
finding  the  origiual  deed,  and  concluding 
'^prmU  by  the  counterpart  it  did  appear,"  is 
good.    Anon.  6  Mod.  225. 

31.  If  the  jury  find  the  issue  for  the  plain- 
tiff, and  find  other  matter  not  pot  in  issue, 
though  it  destroys  the  plaintiff's  title,  yet  he 
shall  have  Jndgmect.  1  Leon.  66,  67,  68. 
3  Leon.  80,  81. 

32.  When  a  prescription  fbr  a  seat  in  a 
church  is  found  by  a  verdict,  the  repairing, 
which  is  only  a  circumstance  requisite  to 
support  the  prescription,  is  of  necessity  in- 
cluded.   Stedman  v.  Hay,  Com.  366. 

33.  The  taxing  of  costs  by  the  jurv,  where 
costs  are  not  recoverable,  will  not  hurt  the 
verdict  as  to  the  residue.  Oreene  v.  CoU,  2 
8annd.257. 

34.  The  issue  was,  whether  the  plaintiff 
were  taken  upon  a  capias  ad  uUisfacUndian ; 
and  found  not  taken  upon  that  writ,  but  upon 

another,  held  good.    Mo.  858. 

[  •1485  1  35.  If  the  jury  find  the  parti- 
cular wastes  the  verdict  is  good, 
although  they  say  in  the  beginning  of  the 
verdict  that  the  defendant  Jfecit  vastum  et 
vendUionem^  dec.,  yet  do  not  find  any  parti- 
cular sale.    Oreene  v.  Ce/e,  2  Saund.  255. 

36.  Where  a  jury  finds  a  matter  according 
to  law,  but  not  according  to  the  precise 
matter  in  the  issue,  it  is  good.  Ftunan  v. 
Winston,  Cro.  Eliz.  209. 

37.  Where  a  verdict  found  words  spoken 
of  the  plaintiff,  as  brother  of  the  defendant, 
U  is  sufficient, though  there  was  no  averment 


in  the  declaration  that  he  was  his  brother. 
Castle  V.  Bailey,  Com.  528. 

38.  If  in  trespass  for  disturbance  of  com- 
mon apurtenant  to  an  hundred  acres,  the 
jury  find  common  for  fifty  only,  it  is  well 
enoogh  for  the  plaintiff.    Falm.  269. 

39.  In  replevin,  the  plaintiff  in  bar  of  the 
avowry  entitled  himself  by  custom  to  have 
common  of  pssture,  &c,  which  custom  was 
traversed  and  found  for  him ;  but  that  every 
commoner  used  to  pay  for  the  same  a  hen 
and  five  eggs  annually;  held  the  plaintiff 
on  this  verdict  shall  have  judgment.  Orajf 
V.  FUicher,  5  Co.  78  b.    Cro.  Eliz.  405.  S.  C. 

40.  But  if  the  jury  had  found  that  the 
plaintiff  should  have  common,  paying  so 
many  hens  and  eggs,  the  issue  had  been 
found  against  him.     Id.  ibid. 

41.  The  issue  was  upon  payment  to  the 
plaintiff  the  seventh  day  at  such  a  place ; 
the  jury  find  specially  an  acceptance  bef9ro 
the  day  at  another  place,  and  held  good. 
Mo.  267. 

42.  In  trespass,  a  verdict  which  finds  the 
tenure  in  substance  is  good ;  aliter,  in  reple- 
vin.   Ooodman  v.  Aylin,  Telv.  148. 

43.  In  debt  for  rent  on  a  lease  of  copyhold 
and  freehold  lands,  if  the  defendant  plead 
eviction  from  all  the  lands  in  bar,  and  the 
plaintiff  reply  that  another  person  was  seised 
of  the  freehold,  and  traverse  the  seisin  alleg- 
ed in  the  plea,  it  is  a  general  verdict,  for  the 
plaintiff  is  good.  Randal  v.  Breese,  2  Show. 
399. 

44.  A  special  verdict  in  assumpsit  for  the 
profits  of  a  patent  office,  finding  that  the 
defendant  had  received  the  profits  for  seven 
years,  is  good,  although  it  appear  that  the 
patent  was  only  two  yeas  old.  Arris  v. 
Stukel^,  2  Mod.  263. 

45.  Jn  an  action  of  debt  for  1102.,  upon 
the  statute  of  21  H.  8.  for  taking  of  farms, 
the  issue  was  non  debet,  and  the  jury  said  debet 
302.,  without  showing  for  which  farm,  or 
which  month,  yet  held  good.  Ehnt  v.  Arch- 
bishop of  York,  Hob.  318. 

46.  In  debt  on  bond  for  performance  of 
covenants;  breach  that  he  cut  down  twenty 
oaks  ;  plea  that  he  did  not  cut  down  twenty 
oaks,  or  any  of  them ;  a  verdict  that  he  cut 
ton  will  support  the  declaration.  Teril  v. 
Dune,  2  Dy.  115.  pi.  67. 

47.  Where  an  alienation  supposed  in  fee 
is  found  but  for  life,  it  is  good.  Oresham  v. 
Barring,  Cra  Eliz.  506. 

48.  Obligation  with  a  condition  to  pay 
upon  the  thirty-first  of  September;  payment 
is  pleaded  to  be  at  that  day,  and  the  verdict 
finds  there  was  no  payment  the  said  thirty- 
first  of  September;  yet  a  good  verdict  Pur- 
ease  v.  Jegon,  Cro.  Car.  78. 

49.  An  information  was  brought  and  laid 
in  Devonshire,  and  the  trial  there,  and  yet 
the  jury  gave  a  privy  verdict  in  the  county 
of  the  city  of  Exeter,  which  was  held  good 
by  the  court,  because  the  custom  haa  always 
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been  to  give  the  yerdiet  in  tlwt  place.    Rex 
T.  Tadiingham^  T.  Raym.  193. 

60.  Where  the  iary  give  a  privy  verdict 
at  night,  and  on  the  morrow  give  an  open 
▼erdiot  in  conrt,  contrary  to  their  privy  ver- 
dict, the  open  verdict  shall  be  good,  and  the 
first  void.    2  Dy.909.pl  21.    Mo.  33.  S.  P. 

51.  Treepaes  in  three  acres;  the  jury  find 
in  open  court  as  to  one  for  the  plaintifi^,  for 
defendant  ae  to  another,  but  not  agreeing  as 
to  the  third,  were  sent  back,  and  at  night 
gave  a  privy  verdict  for  the  plaintifiT  in  aU ; 
yet  in  the  morning  they  affirm  it  for  the  third 
only,  withont  noticing  the  alteration  of  the 
first  verdict,  yet  the  plaintiff  had  judgment 
fi>rall.    S  Dy.  904.  pi.  3. 

59.  A  verdict  that  the  church  is  void  per 
tempue  temeitre,  although  it  finds  not  the 
ttme  of  the  avoidance,  is  good.    Cro.  Car* 

'343. 
[  •I486  ]     IV.*  Whkn  a  viamoT  is  vow. 
1.  If  the  jury  find  what  is  no 
part  of  the  issue,  it  is  a  void  findbg.  Mus/on 
V.  Yateman,  10  Mod.  300. 

2.  A  verdict  not  directly  to  the  point  in 
imieisbad.    9  And.  189.    Mo.  447. 

3.  A  verdict  which  finds  not  for  one  or 
other  certainly  is  not  good,  but  there  must 
be  trial  d§  now.    1  And.  13, 14. 237. 

4.  A  special  verdict  finding  that  a  bank- 
rupt bought  and  sold  ^reat  quantities,  ftc, 
is  faulty  for  the  uncertainty.  JMaye  v.  Ardur^ 
1  Stra.  614. 

5.  In  a  general  verdict,  finding  the  point 
in  issue  by  way  of  argument,  although  never 
so  concluding,  is  not  good.  Rowe  v.  Htm* 
Hngtorkt  Vaugh.  75. 187. 

S,  The  issue  was,  whether  a  copyhold 
was  |rrantable  to  three  for  the  lives  of  two ; 
the  jury  find  that  it  is  granted  for  three 
lives ;  this  was  argumeutative  only,  and 
therefore  a  void  verdict  Rowe  v.  Hunting' 
ton,  Vaugh.  87. 

7.  If  jurors  find  matter  which  is  not  within 
their  charge,  and  not  pertinent  to  the  issue 
joined,  the  court  will  disallow  the  verdict. 
Dowman^e  case,  9  Co.  14. 

8.  If  the  jury  find  a  bargain  and  sale  or  a 
fine,  and  do  not  mention  inrolment  or  pro- 
damation,  it  shall  not  be  intended.  Dun- 
eombe  v.  Wingfield,  Hob.  262. 

9.  The  jury  may  give  a  verdiet  upon  pre- 
scription ;  as,  finding  livery  in  respect  of  the 
long  possession,  &o.;  but  if  they  find  the 
matter  specially,  the  court  cannot  adjudge 
it  a  livery.  Sec.    1  Ro.  132. 

10.  A  verdict  that  J  8  was  seised  jointly 
with  another,  does  not  warrant  the  issue 
that  he  was  seised.    Cro.  Eliz.  306. 

11.  A  verdict  cannot  be  found  contrary 
to  the  confession  of  the  parties  in  pleading. 
Palm.  19. 

IS.  If  a  jury  do  not  find  assets  to  a  cer- 
tain value,  the  verdiet  is  insufficient ;  and  a 
venire  de  neso  shall  issue.  40  Edw.  3  pi.  la 
6  Mod.  3. 


13.  Where  it  it  alleged  that  the  jamv 
aforesaid  to  the  truth  of  the  premises  (vitli- 
out  adding  ^*  to  speak,**)  being  elected,  dec, 
this  is  erroneous.    The  v.  Adkm^  Andr.  Itti 

1^  A  verdict  held  void  for  evidence  gifn 
to  jury  out  of  court.    1  And.  232, 233^ 

15.  A  special  verdict  finding  a  reco^- 
zance  before  the  mayor  and  recorder,  &e^ 
without  saying  eeeundMunJormam  etatuih  ^ 
or  per  eeriptum  oUigatoriwn,  is  void ;  aod 
the  recogniianoe  shaU  be  intended  to  be  a& 
cording  to  the  statute.  AUwood**  oaae,  4 
Co.  64  b. 

16.  No  privy  verdict  can  be  given  in 
criminal  causes  which  concern  life,  as  felooj, 
dbc.,  because  the  jury  are  commanded  to  look 
upon  the  prisoner  when  they  give  their 
verdict ;  and  so  the  < prisoner  is  to  be  then 
present  at  the  same  time,  lies  v.  LadiiMg' 
ham^  T.  Raym.  193. 

17.  But  in  criminal  cases  where  the  de- 
fendant is  not  to  be  personally  present  at 
the  time  of  the  verdict,  a  privy  verdict  nty 
be  given.    Id.  ibid. 

18.  Although  the  foreman  deliver  tier- 
diet,  yet,  if  the  others  do  not  aseent,  it  ii 
null  and  void,  and  they  must  deliver  their 
verdict  again.    1  And.  104. 

19.  In  asmfR/mf,  a  verdict  that  the  plain- 
tiff has  sustained  damagee  by  non-perform- 
ance is  not  good.  fiSUO^  v.  Akofi  Telr. 
77,7a 

90.  Verdict  on  two  otmnmstlt;  if  one  be 
ill,  the  plaintiff  cannot  nave  judgment 
WaJker  v.  ^ottsr,  Comb.  303. 3ia  SSaud. 
171  a. 

21.  In  a  writ  de  vdmre  mariiapi,  and  i«ie 
taken  upon  the  tenure,  the  jury  aMoed 
damages  and  costs,  and  did  not  inqoire  of 
the  value  of  the  marriage :  held,  the  verdiet 
is  insufficient,  and  the  omission  cannot  be 
supplied  by  a  writ  of  inquiry  of  diotgei. 

Chemey'e  case,  10  Co.  1 18  b. 

22.  Where,intfuJe6ttaliua«ii9ipiifbroofht 

in  an  inferior  court  for  work  and  lihonr 
done,  the  issue  is,  whether  the  caaee  of  ac- 
tion accrued  within  the  jurisdiction,  aodtbe 
venire  n  whether  defendant  did  prooite  mMW 
et  forma  nrtfdt^.,  and  the  verdict  is  accord. 
ingly,  this  is  bad.  Toe  v.  Adiam^  Andr. 
160. 

23.  A  verdict  finding  an  muumptH  medo  d 
forma,  as  alleged,  without  saying  pros/  v 
erroneous.     Alien  v.  Creft,  2 

Show.  93.  ^, 

24.  Where  in  debt  on  a  oove-  [  *l^  J 
nant  for*  paying  52Z.  lOf .  per 
month,  as  long  as  a  ship  shall  be  oot,  the 
sum  demanded  is  500^  and  issue  it  joined 
on  the  payment  of  said  monthly  suot  «od 
it  is  found  that  as  to  357/.  lUn  defeodaot 
did  not  pay,  and  nothing  is  said  as  to  res- 
due  of  the  500t,  the  verdict  is  ill.  A^Mftf 
V.  Hooker,  Andr.  166.  -  j  .k. 

25.  In  an  efeetunujhm^  the  jury  find  »• 
defendant  guilty  in  ImOommmmtini^  •" 
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oeeupaiwime^  Sfe,  quantum  itaL  mper  rifam, 
and  not  guilty  for  the  residae;  the  verdict  ii 
Toid  for  the  uncertainty.  Juxon  r.  Andrenet^ 
March,  97.  pi.  100. 16a  172. 

96.  Where  a  man  by  lease,  reciting  a  for- 
mer lease  to  have  been  made,  does  demiie 
for  forty  years  after  the  expiration  of  that 
I  ease,  paying  the  same  rent  as  is  mentioned 
in  the  redtM  lease,  and  only  the  lease  for 
forty  years  and  not  the  recited  lease  is  found 
in  the  verdict,  the  verdict  is  void,  and  finds 
neither  the  one  nor  the  other.  Rawe  v.  Hunt- 
tngUm^  Vaugh.  74,  75,  76.  81,  89. 

37.  Where  in  qiu>  toarranto  for  usurping 
an  office  there  are  several  issues,  some  of 
which  are  found  for  the  defendant^  yet  if  it 
appears  on  the  whole  he  has  no  title,  jodg* 
ment  most  be  against  him.  Rex  v.  Cods' 
mlk  Andr.  2G3. 

58.  Trespass  for  taking  a  tuniek  and  a 
mmUeau,  if  the  jury  find  the  defendant 
guilty,  ^ifood  the  tuniek,  and  assign  damages, 
but  say  nothing  as  to  the  maateoii,  it  is  ill ; 
■o,  in  debt  for  72.  the  jury  find  he  owed  6/., 
but  say  nothing  to  the  residue ;  all  is  ill,  and 
discontinued.    Orooes  t.  Jfor%,  3  Le^.  55. 

59.  In  trespass  for  entering  a  wharf,  if 
the  defendant  plead  a  right  of  way  over  the 
wharf  in  certain  stairs  on  the  river  Thames, 
and  the  plaintiff  reply,  that  he  bad  a  more 
convenient  way  to  the  Thames  than  over 
the  wharf,  and  issue  is  thereon  joined,  a 
verdict  finding  that  he  had  no  other  way  to 
the  said  stairs  and  Thames  than  tbroogh 
the  said  wharf,  is  insufficient;  for  though 
he  had  no  other  way  to  the  stairs  and 
Thames,  he  mifht  have  another  way  to  the 
Hiames.    StapU  v  Haydon^  6  Mod.  4. 

30.  A  verdict  which  finds  the  wife  guilty, 
and  nothing  as  to  the  husband,  is  ilL  Drwry 
V.  Hemnt,  Yelv.  106. 

31.  Where  the  defendant  was  charged 
with  several  trespasses,  and  found  guilty  as 
to  one,  and  the  jury  find  nothing  as  to  the 
other,  the  verdict  is  ill«    3  Salk.  372.  pi.  1. 

32.  The  issue  in  trespass  being  whether 
it  were  the  freehold  of  J  fi,  and  the  verdict 
found  it  was  the  plaintiff's  freehold  for  two 
parts,  and  of  J  B  for  the  third  part,  and  so 
a  tenancy  in  common,  the  plaintiff  could 
not  have  judgment.  Bingham  v.  Smooth- 
totcik,  Cro.  Eliz.  457. 

33.  In  an  action  of  trover  and  conversion 
for  taking  away  certain  pots,  and  thirty 
pounds  weight  of  pewter-pot  metal,  the 
special  verdict  finds  that  the  plaintiff  was 
posseawd  of  the  pots  in  the  declaration,  and 
so  finds  the  special  matter  touching  them ; 
hat  they  find  nothing  as  to  the  thirty  pounds 
weight  of  pewter-pot  metal,  neither  finding 
the  plaintiff  possessed  or  not  possessed,  or 
the  defendant  guilty  or  not  guilty  of  the 
conversion;  this  omission  vitiates  the  ver* 
diet,  altiiough  the  conclusion  is  special,  in- 
asmuch as  the  conclusion  is  grounded  on 


the  special  matter  which  extends  not  to  the 
metal ;  and  this  is  not  helped  by  the  statute 
of  32  H.  8.  c.  90.  of  jeofails:  that  statute, 
afler  issue  tried,  aids  negligence  or  default 
of  the  parties,  their  counsel  or  attornies,  but 
not  the  verdict  or  fault  of  the  jurors.  Beck' 
man  v.  MdpUtden,  Orl.  Bridg.  60. 

34.  In  waste,  the  finding  generally  that 
the  defendant  feeii  voBtuum  oendtfton.  et  de- 
tiructionem^  without  finding  the  particular 
wastes,  is  ill  and  insufficient.  Oteene  v.  Co/e, 
2  Saund.  265. 

V.  Ov  SimNO  ASXDB  ▲  vbedict; — 

(a)  For  tahat  e&u$e  a  verdict  may  be  Met  astde. 

'  1.  A  verdict  was  set  aside  where  the  jury 
cast  lots  how  they  should  give  it  PhiUipM 
V.  FowUt^  Com.  525.  1  Barnes,  325, 326.  S. 
C. 

2.  Though  it  was  according  to  the  evi- 
dence.   HaU»  V.  £oo«,  1  Stra.  642. 

3.  A  verdict  given  by  cross  or  pile  was 
quashed.    T.  Jones,  83. 

4  A  verdict  was  quashed  because  the 
jury  ate  at  plaintiff's  cost.    2  Ro.  262. 

5.*  So,  because  a  juror  receiv- 
ed money  of  the  solicitor.    1  [  *1488  ] 
Leon.  18. 

6.  A  verdict  was  holden  to  be  void,  be- 
cause the  jury  examined  the  witnesses  apart. 
PhiUipt  V.  Fowler,  Com.  527. 

7.  If  aVerdict  is  given  on  a  juror's  know, 
ledge,  he  roust  be  sworn  thereto.   7  Mod.  2. 

8.  Verdict  det  aside,  twenty-four  jurors 
being  returned  on  the  ven.  fae^  and  forty- 
eight  on  the  hab.  carp,  Penrice  v.  Jaekwn^ 
Ca.  Prac.  C.  P.  150. 

9.  Verdict  set  aside,  one  person  having 
answered  to  another's  name,  and  been  sworn 
as  a  juror.  Norman  v.  Beaumont,  U  Barnes, 
362.  366. 

10.  If  plaintiff  amends  his  declaration 
without  rule,  having  discovered  a  mistake 
in  the  declaration,  and  gets  a  verdict,  court 
will  set  it  aside.   Anon.  Prac  Ca.  K.  B.  159. 

11.  A  verdict  was  set  aside  because  the 
flZocito  was  made  upon  a  wrong  term.  1  Ld. 
Raym.  510. 

12.  Verdict  set  aside,  no  issue  being  join- 
ed.   Rye  V.  Croeeman,  Ca.  Prac.  C.  P.  102. 

13.  Where  the  plaintifi^s  cause  of  action 
is  confessed,  and  the  parties  afterwards  go 
to  issue,  which  is  found  for  defendant,  the 
verdict  shall  be  set  aside  and  an  inquiry 
awarded.    Broome  v.  Rice,  2  Stra.  873. 

14.  If  plaintiff  has  a  verdtct  for  more  than 
he  declares,  it  may  be  set  aside.  Perceval  v. 
Spencer,  Prac  Ca.  K.  B.  216. 

(b)  For  what  not. 

1.  If  the  jury  eat  and  drink  at  their  own 
oosts  after  their  departure  from  the  bar,  it 
does  not  avoid  the  verdict,  but  it  is  finable ; 
but  if  they  eat  or  drink  at  the  costs  of  either 
party,  and  then  give  their  verdict  for  him, 
this  will  avoid  it    Dall.  16.    Ma  599.    1 
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Bamei,  3S4.    1  Leon.  132.  133.    3  Leon. 
267. 

2.  Held,  that  a  verdict  once  received  can- 
not be  avoided  bj  alleging  that  the  jury 
have  eaten  or  dronk  at  the  costo  of  either 
party.    Mo.  17. 

3.  A  verdict  will  not  be  set  aside  because 
some  of  the  jury  lefl  the  rest  for  some  time. 
Lard  St.  John  v.  Abbot,  I  Barnes,  334,  325. 

4.  A  juror  challenged  staying  with  the 
rest  half  an  hour  afler  their  departure  from 
the  bar  to  consult  upon  their  evidence,  does 
not  avoid  the  verdict.    2  Ro.  85. 

5.  If  a  juror  deliver  to  his  companions 
written  evidence  not  delivered  at  the  bar, 
nor  given  to  him  by  either  of  the  parties,  it 
does  not  avoid  the  verdict*    Mo.  546. 

6.  A  verdict  refused  to  be  set  aside  on 
affidavit  by  two  of  the  jurors  that  it  was 
contrary  to  their  intention,  especially  as  it 
was  not  against  evidence.  Palmer  ir.  Crowle^ 
Andr.  382. 

7.  A  verdict  was  refused  to  be  set  aside 
on  the  ground  of  a  material  variance,  where 
the  issue  was  entered  of  Trinity,  and  the 
record  of  niti  priuM  was  of  Easter,  term. 
Crqft9  V.  WilkiM,  C.  T.  Hardw.  303. 

8.  A  motion  to  set  aside  a  verdict,  be- 
cause one  of  the  iuror^s  Christian  name  was 
Harry  and  not  Henry,  as  in  the  panel,  was 
denied.     Wrey  v.  77Wn,  2  Barnes,  364. 

9.  If  the  verdict  is  objected  to  ip.  point  of 
law,  it  will  not  be  set  aside  for  variance. 
Orave  v.  Cit/fe,  1  Barnes,  331. 

10.  Verdict  being  right  in  part,  cannot  be 
■et  aside  though  contrary  to  evidence;  so 
in  case  of  variance.  1  Barnes,  9.  317,  318. 
333. 

11.  A  verdict  given  on  good  evidence,  and 
•o  certified  by  tno  judge,  ought  not  to  be 
■et  aside.    Rex  v.  John,  8  Mod.  134, 135. 

12.  In  trespass,  not  guilty  to  part,  and  a 
justification  to  port,  merits  (on  justification) 
for  plaintifi*,  and  5s.  damages ;  no  evidence 
on  the  not  ^ilty ;  a  general  verdict  will  not 
be  set  aside.  Southerby  v.  ITay,  1  Barnes, 
166, 157. 

13.  A  verdict  found  in  an  inferior  court  is 
good«  although  twenty-four  persons  were 
returned  upon  the  panel  for  the  jury.  Say. 
256. 

14.  A  verdict  on  rient  per  deeeent^  that 
there  were  lands  sufficient,  but  did  not  set 
out  the  value,  held  good.  JUatthewt  v.  Lee, 
1  Barnes,  329,  330. 

15.  Where  the  defendant  is  acquitted  in 
any  case  on  a  criminal  prosecution,  it  shall 
not  be  set  aside.    Rex  v.  Jbne«,  8  Mod.  208. 

(c)  Of  the  motion  for  that  purpose, 

1.  After  motion  in  arrest  of  judgment,  a 
motion  may  be  made  to  set  aside  the  verdict 

for  misbehaviour  in  the*  jury. 
[  •1489  ]  PhMipB  V.  Fowler,  Prac.  Ca,  C. 
P.  124. 

2.  But  the  new  matter  must  be  disclosed 
to  him  since  the  first  motion,  else  it  should 


be  moved  in  the  first  four  days.    8.  C.  1 
Barnes,  325,  326.  328. 

VI.  What  DBnECTs  and  faultb   a&e   co- 

AXD  BT  VSRDICT. 

1.  The  want  of  an  original  is  helped  by 
verdict.    Anon,  11  Mod.  £ 

2.  if  a  pUint  in  an  inferior  court  be  at  the 
suit  of  C  F  generally,  and  the  declaration  bs 
at  the  suit  of  C  F  executor,  the  variance  is 
cured  by  the  verdict.  Hah  v.  Clare,  6  Mod. 
150. 

3.  A  verdict  cures  the  want  of  a  diatringae, 
but  not  an  iU  dittringae.  BuBoek  v.  Parmme, 
Holt,  496. 

4.  In  trespass  of  assault  and  battery  by 
husband  and  wife  against  husband  and  wife, 
a  verdict  finding  the  defendant's  wife  guilty, 
and  quoad  rtnduum  not  guilty,  cores  the 
dechratioii.  HoketandW^ey.Stiddelpkand 
Wife,  2  Mod.  66. 

5.  Want  of  fi>rm  does  not  hurt  after  ver- 
dict.   2R0.433. 

6.  Uncertainty  in  the  count  or  declaration 
is  cured  by  verdict.  Roe  v.  Qaiehaeue^  SaJk. 
663.    IvefOfi  V.  Jtfoor,  Con.  59. 

7.  A  declaration  in  trover  fiir  ten  pair  of 
curtains  and  valons,  is  good  after  verdict 
Tajflor  V.  WeUi,  1  Mod.  47. 

8.  So,  a  declaration  in  ejectment  for  corn, 
mills  and  a  hundred  acres  of  heath  and 
furze  generally,  is  good  after  verdict.  1  Mod. 
90. 

9.  Recital  in  trespass  cured  by  verdict 
Wilder  v.  Handy,  7  Mod.  427.  Ibu  v.  Do/ug- 
loB,  489.     Warren  v.  Lapdon^  1  Barnes,  176. 

10.  It  aids  a  fiict  alleged  in  a  declaration 
at  a  day  impossible,  but  not  a  day  between 
the  declaration  and  the  verdict.  BlaeiaU  v. 
Heal,  Com.  12. 

11.  Want  of  averment  of  levancy  and 
oouchancy  is  iU  on  a  general  demnrrer,  bat 
cured  by  verdict  Cheade  v.  HRller^  1  Lev. 
196.    1  Vent  165. 

12.  Want  of  an  averment  of  the  ocmtinu- 
ance  of  a  life,  is  cured  after  verdict  by  statute 
21  Jac  1.  c.  13.  B.  2.,  and  after  iudgment 
by  confession,  &c.,  by  4  Ann.  c.  16.  a.  2.  1 
Saund.235  6. 

13.  A  declaration  on  a  bill  of  exchange 
**  my  second  and  third  not  paid,*'  is  cood  af- 
ter verdict,  although  it  do  not  allc^  that  they 
were  not  paid,  but  v.  Euingian^  7  Mod. 
66. 

14.  Aaettrnpeit  upon  an  agreement,  &&, 
and  breach  assigned  that  the  defendant  mm 
performavit  agreamentumprmdiei, ;  issue  npoo 
this  joined,  and  a  judgment  in  C  B.  for  tfas 
plaintifi^,  and  a  writ  of  error  brought,  and  the 
breach  said  to  be  too  general,  but  held  good 
after  a  verdict     Knight  v.  Keeck,  Skin.  344. 

15.  Bond  conditioned  to  pav  102.  upon  a 
certain  marriage,  and  issue  taken  that  thc^ 
were  not  married,  and  found  for  plaintiff;  it 
will  be  intended  after  verdict  that  the  lOL 
was  not  paid.    1  Sid.  341. 

16.  An  error  in  declaring  in  trespass  in 
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the  time  of  one  king,  and  oonolading  agfainst 
the  peace  of  another,  is  cured  by  the  verdict. 
Day  ▼.  Mu9kei,  6  Mod.  80. 

17.  In  an  action  for  disturbance  of  com- 
mon, claimed  as  appurtenant  to  lands,  parcel 
of  a  manor,  the  omission  of  stating  tJuit  the 
lands  were  held  at  the  will  of  the  lord,  is 
cored  by  a  Tordict,  for  they  shall  then  be  in- 
tended copyhold  lands.  Vratoder  ▼.  OldfieUL, 
6  Mod.  19. 

18.  bkdtbitatui  for  money  received  by  the 
defendant  for  the  plaintiff,  ror  the  use  of  the 
defendant,  held  eood  after  verdict  Palmer 
V.  Stooe^,  1  Ld  Raym.  669.  Com.  115. 
&C. 

19.  A  declaration  by  an  administrator  that 
administration  was  committed  to  him  by  A 
B,  peculiar  of  C,  in  the  cathedral  of  D,  is 
good  after  verdict,  without  showing  the  au- 
thority of  A  fi.  Ma»on  v.  Hkmou^  4  Mod. 
133. 

20.  Trover  brought  by  an  administrator, 
who  in  pleading  does  not  set  forth  administra- 
tion rightly  granted  to  him ;  this  defect  is 
helped  by  verdict.  Cheeteborough  v.  Linton^ 
Skm.  S5i. 

21.  The  defendant  sold  cattle,  affirming 
them  to  be  his  own,  ubi  revera  they  were  not, 
but  it  is  not  said  that  Jie  affirmed  them  to  be 
his  own  9eien$  the  same  to  be  the  goods  of 
another,  or  that  he  sold  them  fratuluUnter 
vd  deceptivt;  yet  good  afler  verdict.  Cro9t 
V.  Gkimel,  3  Mod.  261. 

22.  Bu  jMft/tim  aided  by  verdict.  FotdUroy 

▼.  Ayimer^  1  Ld.  Raym.  241. 
[  *1490  ]    23.*  A  feult  in  the  averment 
of  nQn-pavment  is  cured  by  verdict 
Bttian  T.  Thorowood^  1  Ld.  Raym.  284. 

24.  In  trover,  the  declaration  was  de  una 
langa  menu  cum  plateia  ei  abieit  eulinariU, 
Angliee,  a  long  table  with  shelves  and  dres- 
sers ;  moved  in  arrest  of  judgment,  that  this 
was  uncertain ;  non  allocatur,  for  after  a  ver- 
diet  it  shall  be  good,  if  by  any  possibility  it 
may.    Coihurn  v.  England,  Skin.  289. 

25.  A  verdict  will  aid  a  title  defectively 
set  forth,  but  not  a  defective  title.  Salk. 
364.    lb.  664. 

26.  In  case  upon  an  agreement  that  the 
plaintiff  waa  to  buy  for  the  defendant  all  the 
idumbs  he  could,  oc.,  the  plaintiff  shows  that 
he  bought  so  many ;  the  want  of  averring 
that  they  were  all  he  could  buy,  is  cured  by 
verdict.    Anon.  2  Ld.  Raym.  1061. 

27.  A  hundred  was  sued  for  a  robbery,  and 
though  it  did  not  appear  that  the  fact  m  the 
decluation  mentioned  was  done  in  the  hun- 
dred, or  that  the  robbery  was  in  the  highway, 
or  done  in  the  day-time,  yet  held  go<^  afler 
a  verdict.  Young  v.  InhabUanti  of  Totnam, 
3  Mod.  258. 

28.  In  action  on  statute  of  hue  and  cry, 
when  it  is  declared  that  the  party  went  be- 
fore  S  C  secondary,  without  saying  **  then,'* 
this  is  helped  bv  verdict  Merrick  v.  Hundred 
(/ Ofseb/Wie,  Andr,  115. 


29.  Action  on  the  case,  &c.  for  negligently 
keeping  his  fire,  &.C.,  and  that  the  defendant 
had  kindled  a  fire  in  his  close,  which  he  tarn 
improvide  et  negligenter  eerwivit,  but  it  burnt 
a  close  of  heath  of  the  plaintiff's ;  it  was  mo- 
ved  in  arrest  of  judgment,  that  it  does  not 
appear  to  be  done  by  the  command  of  the 
master;  adjudged  for  the  plaintiff,  for  this 
being  afler  a  verdict,  they  are  now  upon  the 
record,  and  it  was  matter  of  evidence  whether 
it  was  his  fire  or  not  T\trherunU  v.  Stamp^ 
Skin.  681. 

30.  It  will  aid  a  defective  averment  of  the 
indorsement  of  a  bill  of  exchange.  Eati  v. 
J^figton,  2  Ld.  Raym.  810. 

31.  Case  for  knowingly  keeping  a  boar 
accustomed  to  bite  animals,  &c,  is  good  afler 
verdict  Jenkmt  v.  Turner,  1  Ld.  Raym. 
110. 

32.  A  promise  to  pay  quantum  ratumabiH- 
ter  valereni,  instead  of  valebant,  at  the  time 
of  the  promise,  is  good  afler  verdict.  Bcwyer 
V.  Lenthall,  3  Mod.  190. 

33.  It  aids  the  omission  of  contra  paeem. 
Melwood  V.  Leaeh^  1  Ld.  Ra^m.  38. 

34.  Want  of  laying  the  time  in  the  decla- 
ration aided  by  verdict  in  a  court-baron.  1 
Ld.  Raym.  182. 

35.  Case  for  erecting  a  shed,  and  stopping 
the  plaintifiTs  windows,  per  quae  Itanen  itrferri 
eonsuevit  et  debuiu  good  afler  verdict.  RoW" 
well  V.  Prior,  1  Ld.  Kaym.  392. 

36.  Case  for  not  delivering  goods  on  or  be- 
fore a  certain  day,  and  that  ne  was  ready  to 
receive  at  the  day,  but  defendant  did  not  de- 
liver them ;  vorcfict  for  plaintiff;  if  delivery 
had  been  before  the  day,  verdict  had  been  for 
defendant,  so  cured  by  verdict  Hammond  v. 
Ouden,  12  Mod.  421,  422. 

37.  Laying  no  particular  time  in  trespass 
helped  by  verdict  Wall  v.  Dukee,  12  Mod. 
105. 

38.  A  verdict  cures  ambiguity,  or  an  im- 
perfect state  of  the  plaintiff's  title,  but  not 
an  omission  of  what  is  the  gist  of  the  action. 
Leveridge  v.  Hotkine,  11  Mod.  237.  n. 

39.  \^rdict  curas  the  defect  of  not  stating 
title  in  a  distarber  in  an  action  upon  a  pro^ 
mise  'to  keep  the  plaintiff  in  quiet  posses- 
sion of  a  house.  Major  v.  Origg,  2  Mod. 
213. 

40.  When  a  declaration  will  bear  two  con- 
structions, and  one  will  make  it  good  and  the 
other  bad,  the  court  afler  verdict  will  take  it 
in  the  better  sense.  Nonoorlhy  v.  Wyldeman, 
1  Mod.  42,43. 

41.  A  declaration  is  made  good  by  verdict, 
which  would  have  been  ill  upon  special  de- 
murrer.   Hill  V.  Callop,  Holt,  544. 548. 

42.  A  declaration  in  an  action  on  the  case 
for  a  way,  was  helped  afler  a  verdict,  though 
the  particular  sort  of  way  was  not  shown. 
Warner  v.  Oreen,  Com.  114. 

43.  In  an  action  for  the  use  of  a  chariot 
for  a  year,  the  declaration  was  holden  good 
afler  a  verdict,  though  it  does  not  aver  that 
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the  defencUuit  had  the  uae  of  the  ohfttlot  for 
the  vear.    Maif  ▼.  King^  Com.  116. 

44.  It  will  be  intended  after  yerdict  that 
toll  is  apporteuant  to  a  manor.  Cri9p€  ▼. 
Bdwood^  3  Ley.  425. 

45.*  In  debt  on  bond  dated  20th 

[  '^1491  1  March,  to  pay  on  the  28th  March 

then  next  following,  it  ahall  be 

intended  after  verdict  to  be  the   earrent 

month.    Litter  ▼.  Stanly^  1  Mod.  112. 

46.  A  verdict  cures  the  defect  of  not  stat- 
ing in  what  court  a  suit  was  commenced. 
Smith  Y.  SmUh,  I  Mod.  2Si, 

47.  A  verdict  cures  the  misrecital  of  the 
commencement  of  a  particular  statnte.  i^jtring 
V.  Em,  2  Mod.  241. 

46.  Case  by  assignee  of  Commissioners  of 
bankrupt,  setting  forth  that  the  bankrupt 
recovered  against  the  testator,  and  that  goods 
of  that  value  came  to  his  hands,  which  he 
converted,  not  saying  where,  which  would 
have  been  ill  on  demurrer,  but  well  after  ver- 
dict.   Turner  v.  Btan,  12  Mod.  306. 

49.  False  Latin  was  held  to  be  cured  by  a 
verdict.    Cambridge  v.  Lea,  8  Mod.  380. 

50.  Where  a  grant  of  a  thing  is  alleged, 
which  in  its  own  nature  coukl  not  be  granted 
otherwise  than  by  deed,  if  the  jury  mid  the 
grant,  it  must  be  supposed  evidence  was  given 
sufficient  to  prove  the  deed.  JKuston  v.  YaU- 
man,  10  Mod.  301. 

51.  A  verdict  cures  the  defect  of  not  stat- 
ing a  special  agreement.    6  Mod.  129. 

52.  An  argumentative  plea  is  not  good,  but 
is  aided  by  verdict,  or  on  a  general  demurrer. 
Widl  V.  Ftdwood,  Com.  130.  332.  note. 

53.  A  bad  plea  cannot  be  taken  advantage 
of  after  issue  thereon  and  verdict  11  Mod.  2. 

54.  In  covenant  to  repair,  if  the  breach  be 
assigned  generally  that  he  did  not  repair,  a 
plea  that  he  did  repair  is  eood  after  verdict 
Harman^M  case,  2  Mod.  176. 

55.  If  not  guilty  be  pleaded  instead  of  iien 
aenmwni,  or  nU  debet  for  nit  detinei,  it  is 
cured  by  verdict  2  Saund.  319  a.  Mdrtham 
V.  Oilfbe,  C.  T.  Hardw.  173.  Ihyfard  v.  De. 
venport.  Comb.  426. 

56.  So,  a  verdict  therein  quod  d^endent 
inddfitatut  fuiuet  modo  et  forma,  held  good 
after  verdict,  though  infermaL  S.  C  Comb. 
496. 

57.  In  debt  on  single  biH,  and  nil  debet 
pleaded,  jury  findnsi  dAet  to  part,  and  debti 
the  residue,  held  well  after  verdict.  Salk. 
364.664 

58.  Non  inf regit  conecn/toiMm  is  good  after 
verdict.    1  Sid.  289. 

59.  Payment  after  the  day  pleaded  to  a 
bond,  is  aided  by  verdict  for  the  plainti£ 
Anmu  1  Ld.  Raym.  408. 

60.  To  a  justification  of  takin|r  cattle  as  a 
distress  for  rent,  the  plaintiff  replies  that  they 
were  not  levant  and  couchant ;  though  this 
is  an  ill  replication,  yet,  if  the  deSmdant 
takes  issue  upon  it,  and  it  is  found  against 


him,  the  pbuntiff  shall  have  Ju^gmeiit    Be(» 
la9U  V.  Burbriehe,  1  Ld.  Raym.  170. 

61.  Trespass  for  beating  and  imprisoning 
his  wife,  i^c. ;  the  defendant  justifies  by  war- 
rant  of  the  sheriff;  the  plainUff  replies  de  «i. 
juria  iua  prepria  abeq*  IdU  eauMo,  and  iasm 
upon  it,  and  verdict  for  the  plaintiff;  and 
moved  for  a  repleader,  becaose  de  injuria  mm 
propria  is  not  a  plea  to  matter  of  record,  but 
held  good  enough  after  verdict  CeUiMMi. 
Wa&er,  T.  Raym.  50. 

62.  Discontinuances  in  process  or  j^aadp 
ings  are  helped  after  a  verdict  3  Salk.  130. 
£&ry  V.  flicks,  4  Mod.  246.  Ayte  v.  Gl^mm^ 
Carter,  51. 

63.  A  verdict  helps  every  thing  which  is 
necessary  to  be  proved  upon  the  trial,  and 
without  which  no  verdict  could  have  been 
dven.  Blaekali  v.  Hefih  Com.  12.  note. 
Paimer  v.  Staoeley,  12  Mod.  510. 

64.  If  a  declaration  be  for  a  treepass  done 
on  a  day  to  come,  it  is  cured  by  the  verdict, 
because  at  the  trial  there  must  be  evadenoe 

fiven  of  a  feet  done  before  the  action  brought 
nackweU  v.  EaUe,  5  Mod.  286. 

65.  In  trespass  and  taking  fish  from  a  free 
fishery,  the  omission  of  precisely  stating  that 
the  fish  was  the  plaintiff's  property  b  cored 
by  verdict.    Smith  v.  Kemp,  4  Mod.  187. 

66.  So  also  the  omissbn  of  showing  a  pro- 
per title  in  an  action  for  disturbance  of  com- 
mon.   mU  V.  OaUop,  4  Mod.  175. 

67.  Informal  issue  is  cured  by  a  verdict 
Carv  V.  fltnton,  2  Stra.  973.  7  Mod.  213.  &  C. 

68.  'Where  in  an  action  against  three,  one 
pleads  that  himself  and  another  are  not  guilty, 
upon  which  issue  is  joined,  and  verdict  for 
the  plaintiff,  held  that  this  b  an  informal,  not 
an  immaterial  issue ;  aliter,  temble,  had  the 
verdict  been  for  the  defendant  HiU  v.  Fte» 
ming,  C.  T.  Hardw,  341. 

69.  In  trespass,  if  the  defend- 
ant justify^  takmg  the  cattle  da-  [  •1492  ] 
mage  feasant  as  servant  to  and 

b^  the  command  of  hb  master,  and  the  plain- 
tiff reply  a  license  from  the  master,  and  tra- 
verse  the  command  to  the  servant,  the  repli- 
cation  b  double,  and  an  issue  on  such  a  tra- 
verse is  an  immaterial  bsue;  but  these  erron 
are  aided  by  a  verdict  for  the  plaintiff.  George 
V.  JGncA,  7  Mod.  478. 

70.  The  court  refused  to  set  aside  the  pro- 
ceedings after  a  verdict,  on  the  account  of  a 
mistake  in  inserting  the  word  ^  London**  in 
the  copy  of  the  declaration  delivered,  instead 
of  the  word  **  Middlesex.**  Fox  v.  Cbpe,  Say. 
154. 

71.  A  trial  in  a  wrong  county  b  aided  by 
verdict,  and  the  statute  16  &  17  Car.  2.  Lord 
Calverley  v.  Leving,  2  Comb.  472.  iSBii  mde 
Naytor  v.  Sharpiese,  2  Mod.  24. 

VII.  What  aki  not  cumsD. 

1.  A  verdict  will  not  help  where  the  mat- 
ter b  not  actionable,  or  where  the  party  has 
taken  a  wrong  remedy.    3  Salk.  30l 

2.  After  verdict,  nothing  b  to  be 
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bat  what  b  either  ezpresalf  eUted  in  the  de- 
eUretion,  or  necemarilj  implied  from  those 
ikcte  that  are  stated.  11  Mod.  257.  n.  Spiret 
V.  Packer,  6  Mod.  139  n. 

3.  The  statute  of  jeofails  does  uot  aid  the 
want  of  alle^ng  in  the  declaration  that  ad- 
ministration was  granted,  though  after  ver- 
dict for  the  plaintiff.  Lake  ▼.  TTiaeker,  T. 
Jones,  193. 

4.  In  an  action  acainst  the  indorsee  of  a 
bin  of  exchange,  if  the  plaintiff  do  not  allege 
a  demand  and  refusal  of  the  acceptor  at  the 
day  it  was  payable,  it  n  error  not  cured  by 
verdict.    RuUon  ▼.  A$final,  7  Mod.  198. 

5.  If  some  of  the  counts  in  a  declaration  be 
bad,  and  entire  damages  given,  the  error  is 
not  cored  by  the  verdiot.  Smith  v.  ^trcy,  6 
Hod.  129. 

6.  If  the  breach  of  the  condition  of  a  bond 
be  ill  assigned,  this  fault  will  not  be  aided  by 
the  verdict.     WoUou  ▼.  Hele,  2  Sannd.  179. 

7.  A  declaration  fbr  keeping  a  bull,  which 
used  to  run  al  men,  not  saying  9eiefu  or  tci- 
enUTf  held  naught  after  verdict    Salk.  662. 

8.  Uncertainty  in  ejectment  was  held  not 
to  be  cored  by  verdict.  Chrifen  v.  Fairson, 
7  Mod.  457. 

9.  Where  the  writ  contains  more  than  is 
declared  fbr,  this  is  a  variance  not  aided  by 
the  verdict,  and  judgment  was  arrested.  2 
Vent.  153. 

10*  A  verdict  will  not  aid  when  the  ffist  of 
the  action  is  not  laid  in  the  declaration,  though 
it  win  enre  ambiguity.  Avery  v.  Hole,  6  Mod. 
129. 

11.  In  covenant  on  a  general  warranty  for 
quiet  enjoyment,  the  defect  in  assigning  a 
breach,  that  A,  having  lawful  title  entered, 
dec.,  without  showing  what  title  he  had,  is 
not  cured  by  a  verdict  for  the  plaintiff  in  an 
issue  on  a  plea  protesting  that  A  had  not  any 
lawful  title,  and  affirming  that  he  did  not  dis- 
turb the  plaintiff.  Wootton  v.  HeU,  1  Mod. 
293. 

12.  If  the  gist  of  a  plea  be  bad,  it  cannot 
be  cured  by  verdict  found  for  defendant.  2 
Saund.  319  e. 

13.  In  debt  on  bond  made  in  London,  if 
issue  be  joined  on  a  pica  that  it  was  made  in 
Middlesex,  a  verdict  will  not  aid,  for  the  issue 
is  immaterial,  and  the  32  H.  8.  c.  30.  only 
cures  informal  issues.  Peck  v.  Hti{,  2  Mod. 
137. 

14.  So,  if  in  an  action  against  an  executor, 
issue  be  joined  whether  he  had  assets  on  a 
particular  day,  it  is  an  immaterial  issue,  and 
not  aided  by  a  verdict.  Raid  v.  Daweon,  2 
Mod.  139. 

15.  JVbn  aenanprit  pleaded  in  trover  is  not 
cured  by  verdict.  Jfoble  v.  Laneaeter,  1  Barnes, 
321. 

16.  On  an  immaterial  issue,  the  defendant 
shall  plead  again,  even  afler  a  verdict  fer  the 
plaintiff    Arum.  Com.  148. 

17.  Where  a  jury  are  inveigled  to  give 
mere  dunagee  than  they  ought,  it  Is  not 

Vol.  n.  64 


aided  by  venttet.    AA  v.  Aah,  Comb.  S57. 
442. 

VIII.  CommuxNOE  or  imutncizNOT  of  vm- 

DICT. 

1.  If  a  special  verdict  on  a  will  devising 
two  different  kinds  of  lands,  omit  to  find  the 
quantities  of  each  kind,  the  court  will  award 
a  penire  facias  de  novo.    1  Mod.  101.  notie. 

2.  If  a  verdict  be  insensible,  there  must  be 
a  ventre  de  novo.  Mormington  Yl  Damt, 
Fort,  229. 

3.*  Where  a  jury  has  omitted 
to  find  a  special  matter  of  fact,  the  [  *  1403  ] 
court  cannot  make  it  good  by  in- 
tendment; there  must  be  in  such  ease  a  ve^ 
nire  de  novo.    HelUand  v.  FMer,  Orl.  firidg. 
188.    KeaVe  case.  Skin.  667. 

4  A  verdict  that  finds  but  part  of  the  mat- 
ter in  issue  is  ill,  and  a  venire  faeiae  de  novo 
shall  go  for  the  whole.  Rex  v.  Heyee,  9  Ld. 
Raym.  1521. 

5.  In  ouvinpetl  to  pay  when  requested,  a 
promise  to  pay  was  feund,  but  not  wlien  re- 
quested; held  that  plaintiff  oould  not  have 
j  udg  ment.    Mo.  406. 

6.  Upon  a  special  verdict,  the  judges  will 
not  adjudge  upon  matter,  unless  it  is  directly 
found.    2  Sid.  86. 

7.  The  plaintiff  shall  not  have  judgment 
upon  a  verdict  which  fidsifies  the  deidaration. 
SStttmer  v.  Ottnlon,  1  Saund,  230. 

8.  If  a  verdict  do  not  find  the  whole  that 
is  in  issue,  no  judgment  can  be  given  upon 
it.    Rex  V.  Stmone,  Say.  36. 

9.  Where  damages  are  given  entire  where 
they  ought  to  be  several,  one  may  releeee 
the  damages  and  take  judgment.  Rjfce  v< 
Gloenm,  Carter,  51. 

10.  A  fault  in  a  verdict  to  the  advantage 
of  the  defendant  cannot  be  assigned  by  him 
for  error.    2  Saund.  456. 

11.  Although  the  issue  is  upon  the  tenure 
if  the  jury  find  fer  the  plaintiff,  and  aaeees 
excessive  damages,  attaint  lies.  Cheyney*9 
case,  10  Ca  118  b. 

12.  When  the  court  ex  tffieio  ought  to  in- 
quire of  any  thing  upon  which  no  attaint 
lies,  the  omission  of  it  may  be  supplied  by  a 
writ  of  inquiry ;  but  in  all  eaee^  when  any 
point  is  omitted  whereof  attaint  Hto,  it  sbull 
not  be  supplied  by  a  writ  of  inquiries.  Id. 
ibid. 

IX.  When  a  VKitNeT  mat  bb  amenoko. 

1.  A  verdict  without  issue  joined  may  be 
amended.    Cro.  Jac  502* 

2.  A  special  verdict  was  amended  after 
error  brought,  and  the  record  removed  oat  of 
the  Common  Pleajk  JVai/er  v.  Clarke^  T. 
Jones,  212. 

3.  Where  the  verdict  and  judgment  dis- 
agree it  is  amendablB.    Cra  Jac.  93SL 

4.  A  verdict  was  amended  by  the  noles 
of  the  clerk,  and  proof  of  the  matter  given  in 
evidence  by  affidavit  no  peyiag  eosle.  M^fo 
V.  Archer,  8  Mod.  49.   1  Btra.  514.  S.  C. 

5«  Even  aAef  jodgaeat  aad  wiit  Of  error 


1493 


VIEW. 


brought.    1  Ro.  82.     Vide  con/rs,  Morning' 
ton  ▼.  Tlry.  Cro.  EUz.  112. 

6.  There  can  be  no  amendment  of  a  spe- 
cial verdict  found  of  a  felony.  Keaie*B  case, 
Skin.  667. 

VERGE. 

The  court  of  the  verge  may  tr^  an  indict- 
ment for  murder  committed  withm  the  limits 
of  its  jurisdiction.  HoUone  v.  Sir  P.  Uoydy  2 
Show.  174, 

VESTRY. 

I.  The  majority  of  the  parishioners  at  a 
vestry  will  bind  the  whole  parish.  JVciofon 
V.  Bawld/y^  7  Mod.  70.  Sloughton  v.  Reynolds, 
Fort  172. 

3.  The  right  of  adjournment  is  in  the  meet- 
ing at  large.    S.  C.  Fort,  170.    2Stra.l045. 

3.  A  power  of  presiding  does  not  infer  a 
power  of  adjourning.    S.  C.  Fort.  171. 

3.  A  seleot  vestry  is  legal.  Baloon  v.  Sayer^ 
2  Stra.  728. 

4.  In  ease  for  keeping  one  out  of  the  ves- 
try, the  declaration  must  show  he  had  a 
right  to  enter.  PhiUybrown  v.  Ryland,  8 
Mod.  354.    1  Stia.  624.  S.  C. 

VICAR  AND  VICARAGE. 

1.  AD  tithes  of  common  right  belong  to 
the  parson,  therefore  the  vicar  ought  to  show  a 
title  to  tithes.    Grene  v.  AuMttn^  Yelv.  86. 

2.  Payment  of  tithes  to  the  parson  is  a 
discharge  against  the  vicar.    Id.  ibid. 

3.  He  shAl  not  have  tithes  of  the  pareon's 
glebe,  by  the  words  in  mnuHs  deeimit  loUuo 
paroekia;  otherwise  of  an  endowment  by  ex- 
press words.  Blincoi  v.  BarkMdaU^  Cro.  Eliz. 
578, 579. 

4.  Vicarages  are  endowed  out  of  the  rec- 
tory.   3  Sa&.  378. 

5.  An  endowment  of  a  vicarage 

[  *1494  ]  of  the*  third  part  of  the  tithes  of 

a  manor  was  adjudged  good,  as 

well  to  the  tithes  of  the  demesnes  as  of  the 

freeholds.    Cro.  Eliz.  462,  463. 

6.  Where  a  vicarage  has  had  bug  con- 
tinuance, it  shall  be  presumed  to  have  been 
endowed.     Crimea  v.  Smilh,  12  Co.  4. 

7.  A  vicar  can  sue  his  parishioners  to  com- 
pel them  to  pay  tithes.    2RO.100. 

8.  The  vicarage  is  derived  from  the  par- 
sonage.   Orene  v.  Aruiin^  Yelv.  86. 

9.  A  vicarage  is  not  lost  for  want  of  a  pre- 
sentation by  the  parson.    Cra  Eliz.  873. 

10.  A  vicarage  may  be  dissolved  three 
ways ;  1st,  bj  act  of  law,  as  by  death ;  2dly, 

Sf  resignation;  3(tty,  by  the  ordinary.    2 
0.9a 

11.  It  is  not  sufficient  to  allege  seisin  in 
fee  of  a  rectory,  and  that  he  ought  to  present 
to  the  vicarage,  but  he  must  say,  that  he  is 
impropriator,  that  he  was  seised  in  fee  of  a 
rectonr  impropriate.  Prince^o  case,  3  Mod. 
295. 

12.  No  action  will  lie  against  the  vicar- 


general  of  a  bishop  for  exoommonicatiiy  a 
person,  though  the  proceedings  were  emns* 
ous,  provided  he  has  jurisdiction.    1  Susd. 
75.  n.  [I], 
[See  ante,  tit  Dilapidations,  VoL  I.  p.  S3i] 

VI  eVarmis. 

1.  For  what  purpose  inserted,  see  1  Saond. 
10.  n.  [m]. 

2.  The  insertion  of  the  words  **  vi  et  ar 
mis*'  in  an  indictment  of  forgery  is  cured  hj 
37  H.  8  c.  a  /2ex  V.  Jtfarnstt,  2  Sbow.5. 
2  Lev.  221.    1  Sid.  140. 

3.  The  omission  of  vi  et  armis  when  neeet- 
sary  is  aided  on  a  general  demurrer,  and  also 
afler.    1  Saund.  81.  n.  (I). 

4.  The  denial  of  vi  et  armis  will  not  pre- 
clude the'  defondant  from  the  general  reply  at 
the  trial,  if  the  affirmative  of  the  other  issues 
lie  on  him.    1  Saund.  10.  n.  [a]. 

VIDELICET. 

1.  If  what  comes  under  a  videlioet  be  im- 
possible, or  contrary  or  repugnant  to  the  pre- 
cedent matter,  (or  plaintiff's  title),  it  is  sur- 
plusage. 2  Saund.  29L  306.  1  Saund.  118. 
169.  286  a.  n.  (12). 

2.  But  if  it  is  sensible  and  connstent,  and 
not  repugnant  to  the  preceding  noatter,  or  if 
it  be  ex^anatory  thereof,  it  may  be  traversed 
and  must  be  proved.    2  Saund.  291. 

2.  So,  where  it  is  material  and  neoassBffy 
to  be  alleged.    2  Saund.  291  a,  6. 

4.  If  it  be  material  and  be  repugnant  to 
the  preceding  matter,  it  vitiatea  the  pIsa.  2 
Saund.  291  e. 

[See  alto  anie^  tit.  Plbadimi,  div.  IV.  VoL  pi 
1043]. 

VIEW. 

1.  A  view  is  grantable  only  where  the 
title  is  in  question.    Salk.  605. 

2.  A  view  being  a  dilatorr  proceeding  is 
only  to  be  granted  m  cases  where  it  it  neces- 
sary, and  consequently  it  will  not  be  grant- 
ed,  where  it  appears  that  the  tenant  knows 
what  lands  are  demanded;  nor  where  tbs 
tenant  is  in  possession  of  no  other  lands  in 
the  vill  than  the  demandant  sues  for.  Willes, 
347. 

3.  And  in  a  oounter.plea  (to  a  prayer  of 
view),  it  is  not  sufficient  for  the  demandant 
to  say,  that  the  tenant  is  in  actual  possestiwi 
of  the  lands  demanded ;  he  must  add  ^  and  of 
no  other  lands  in  the  same  vilL**  Willes,  348. 

4.  But  the  tenant  is  entitled  to  a  view, 
when  he  is  in  possession  of  more  lands  ia  tlie 
vill  than  those  demanded.     Willes,  347. 

5.  A  view  is  grantable  in  curia,  elaudende, 
but  not  afler  imparlance.    Mo.  32. 

6.  A  view  is  not  necessary  on  nikiUict, 
&c.,  in  waste.    Jenk.  225. 

7.  A  rule  for  a  view  was  granted  on  ifB- 
davit  as  to  iU  utUitv.  EUio  v.  SoiUk  and 
others^  C.  T.  Hardw.  156.  ^ 

8.  In  a  criminal  proaeeutioD,  a  modeo  ftr 
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a  view  cannot  be  allowed  withoat  consent  of 
parties.     Rex  ▼.  Redmaiif  1  Keny.  384. 

9.  A  view  is  never  granted  before  appear- 

aace,  unless  in  an  assize.    Arum,  1  Mod.  41. 

10.*  A  view  cannot  be  had 

[  *1495  ]  after  a  special  imparlance.  S  Dv. 

210.  pL  27. 

11.  A  tenant,  in  a  real  action,  may  pray  a 
▼lew,  either  before  or  after  the  demandant 
has  counted.    Davit  ▼.  Xeet,  WiUes,  344. 

12.  In  dower  against  several  defendants, 
if  some  oonfbss  the  action,  the  others  are  not 
entitled  to  a  view.    2  Dy.  179.  pi.  41. 

13.  Before  the  view  is  granted  the  ventre 
must  be  returned,  and  then  the  rule  is,  that 
80  many  of  the  panel  shall  view  it,  &.c.  ilnon. 
Salk.  665. 

14.  In  assize  of  the  office  of  ffllazer,  the 
poet  where  he  sits  shall  be  put  in  view.  2 
i:^.  114.  pi.  63. 

15.  By  4  Ann.  c.  16.  the  court  may  order 
it  at  some  convenient  time  before  trial,  &c. 

1  Mod.  41.  notit. 

16.  If  denied  where  it  ought  to  be  grant- 
ed,  it  is  error ;  fu.  if  so,  when  granted  where 
it  ought  not  Athnel  v.  A$hnd,2  Lev.  117. 

17.  In  assi^  the  view  of  the  jurors  is 
never  returned.  Oreene  v.  Cole,  2  Saund. 
254 

18.  If  the  officer  returns  that  the  jurors 
had  the  view,  yet,  if  the  contrary  appears  by 
examination  on  the  trial,  the  return  shall  not 
conclude  any  of  the  parties.    Chreene  v.  C<de^ 

2  Saund.  255. 

19.  After  verdict  in  assize,  the  party  can- 
not allege  that  the  jurors  had  not  a  view. 
Ma  68. 


the  parish  and  the  vill  shall  be  by  intend- 
ment all  one  and  co-extensive.    Hob.  6. 


VISITOR. 


ed 


VILL. 

1.  Pariah,  town,  and  vill,  are  to  be  intend- 

unless  the  contrary  ap- 


to  be  the  same, 
pears.    1  Ro.  27.    Cra  Car.  182.     1  Ld. 
Kavm.  22. 

2.  But  said  that  it  shall  be  intended,  that 
a  parish  consists  of  more  villa  than  one,  un- 
less the  contrary  is  shown.  Oeary  v.  Bear- 
cnfi.l  Ra22. 

3.  Two  houses  in  an  extra-parochial  place 
are  not  enough  to  denote  a  vill.  Between  the 
Parithet  ofBenham  and  DaUunn  in  Suffolk^ 
2  Stra.  1004. 1071. 

4  £very  vill  must  have  a  distinct  constat 
ble,  but  if  there  are  several  villa  in  the  same 
parish,  and  the  constable  of  the  parish  be- 
loogs  also  to  the  vills,  the  whole  forms  but 
one  vilL    Waldron  v.  RoBcaned^  1  Mod.  78. 

5.  If  a  vill  have  no  constable,  it  is  but  a 
hamlet.    12  Mod.  180. 

6.  If  there  are  several  tithings  of  Dale, 
Sale,  and  Downe,  aod  a  tithing-man  to  each 
of  them,  vet  if  the  constable  of  Dale  goes 
through  all,  they  may  go  for  several  vills  or 
one  vfll.     Oreen  v.  Pnmde,  1  Mod.  117. 

7.  If  the  vill  of  D  be  named  first,  and 
afterwards  the  pariah  of  D,  with  a  ffr^ielui, 


1.  If  a  visitor  be  appointed  by  the  founder 
of  a  college,  and  charities  are  given  to  that 
college  afterwards,  they  are  not  subject  to 
the  controul  of  that  visitor.  Rex  v.  Jennmg-t, 
5  Mod.  420. 

2.  The  appointment  of  a  biahop  without 
his  christian  name  to  be  visitor,  extends  to 
his  successors.  Bentley  v«  Biehop  cf  £{y,  2 
Stra.  913. 

3.  The  heirs  of  the  founder  are  visitors  of 
eleemosynary  corporations,  in  deiault  of  ap- 
pointment. PhiUipe  V.  Bury^  1  Ld.  Kaym. 
8.    Skin.  483.    Holt,  724.  S.  C. 

4.  But  not  in  ecclesiastical  corporations. 
S.  C.  Skin.  495. 

5.  A  visitor  has  power  eo  iiomtne  to  hear 
appeals.  S.  C.  4  Mod.  109.  1  Ld.  Raym.  8 . 
B.C. 

6.  A  visitor  may  deprive  without  the  eon* 
currenoe  of  another  person.  S.  C.  4  Mod. 
110.    I  Ld.  Raym.  58.  Holt,  715.  Skin.  449. 

7.  If  a  visitor  has  no  authority  by  the 
founder  to  determine  oflfences,  yet  it  is  incip* 
dent  to  his  office.  Rex  v.  Saiit  JohCi  Cam" 
bridge,  4  Mod.  238. 

8.  Royal  foundations  are  not  visitable  by 
bishops.  Dean  of  Dublin  v.  Arthlnehop  if 
Dublin,  Fori,  339. 

9.  The  bishops  can  visit  but  once  in  three 
years.    Phi&ipe  v.  Bury,  Skin.  478. 

10.  Though  a  visitor  be,  by  the  constitu- 
tions  of  the  college,  restrained  from  visiting 
ex  officio  above  once  in  five  years,  yet  he  has 
a  constant  standing  authority* 

to  hear  complaints  and  redress  [  *1406  ] 
grievances.    S.  C.  Skin.  478. 

11.  The  visitor  in  his  citation  must  pur- 
sue his  authority.  Bentley  v.  Biahop  of  Ely, 
2  Stra.  913. 

12.  Where  the  visitor  is  disturbed  and 
hindered,  that  cannot  be  called  a  visitation. 
PhiUips  V.  Bury,  Holt,  720,  721. 

13.  The  power  of  a  visitor  cannot  be  con- 
trolled, because  it  is  absolute.  S.  C.  Holt, 
722. 

14  G>rporation  acts  are  examinable  by 
the  visitor.  Fort  299.  BerUley  v.  Bishop  of 
Ely,  2  Stra.  973.  S.  C. 

15.  The  chancellor  is  visitor  of  all  the 
king's  free  chapels,  and  of  all  colleges  of  the 
king*8  foundation.    1  Mod.  85. 

16.  In  all  eleemosynary  corporations, 
there  are  visitors  appointed  either  by  the 
law  or  by  the  party.    Id.  ibid. 

17.  The  founder  and  his  heirs  are  visitors 
of  lay  corporations,  and  the  bishops  of  spirit- 
ual corporations.  Parkituon''t  case,  Carth. 
93.    3  Salk.  360. 

18.  Where  they  who  are  to  have  the  cha- 
rity are  not  incorporated,  but  trustees  ap- 
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pointed  fiir  them,  there  arieei  no  viiitatoriai 
power.    PkiUipt  v.  Bury,  Skin.  484. 

19.  Corporations  for  public  government 
are  not  subject  to  Tisitors.  S.C.  1  Ld.  Rajm. 

30.  Corporations  for  private  charity  are 
•abject  to  the  founder  and  visitor.  Id.  ibid. 

U.  The  visitors  shall  determine  all  that 
relates  to  persons  that  are  of  the  foundation. 
SUx  and  Reg.  v.  Saint  John's  CoUege,  Oxon^ 
Holt  437.    Com.  338. 

S3.  Where  the  erown  has  appointod  a  ge- 
neral visitor,  it  cannot  afterwards  enlarge 
his  powers.  Bsnlicy  v.  BUhop  tf  Ely^  Fort. 
300. 

33.  Contumacy  is  a  good  cause  of  depriva- 
tion. PkiUip$  V.  Bury,  Skin.  489, 490.  See 
Id.  447. 

34.  The  visitor  may  punish  one  man  for  an 
act  by  him  done  jointly  with  others.  BenUey 
V.  Biahop  of  Ely,  3  Stra.  913. 

35.  Where  a  vuitor  has  authority  to  de- 
prive, and  does  deprive,  the  justice  or  suffi- 
ciency of  his  sentence  as  to  the  cause  of  it  is 
not  examinable  in  the  common  law  courts. 
Per  Holt  chief  justice.  PkUHpe  v.  JSuyy, 
Skin.  483. 500.  &d  ou2s  lb.  503.  413. 

86.  A  visitor  has  no  power  over  a  nominee 
till  admitted  to  the  foundation.  Rex  v.  Saint 
JeAfu,  (^ord,  4  Mod.  360. 

27.  No  appeal  lies  from  his  sentence,  for 
he  is  Hdei  eommissarttts,  especially  in  the 
case  of  a  follow  of  a  college,  which  is  a  thing 
of  a  private  design,  and  does  not  concern 
the  public  Mr.  ParkineonU  case,  3  Mod. 
365. 

38.  His  determinations  are  not  examina- 
ble in  any  other  courts.  1  Ld.  Raym.  8. 
Skin.  13. 49a  513. 

39.  Where  upon  a  mandanrne,  it  is  shown 
by  the  return,  that  there  is  a  visitor,  who 
has  done  an  act,  it  is  final,  and  the  court  is 
bound  by  it.  PhiUipt  v.  Bury,  Bkin.  454 
46a 

30.  So  abo  in  a  civil  action.  6.  C.  Skin. 
488. 

31.  But  from  the  sentence  of  one  who  is 
visitor  as  ordinary  only,  there  lies  an  appeal, 
though  not  fiY)m  the  sentence  of  a  visitor  as 
patron.    S.  C.  Skin.  485. 

SSi.  If  the  follow  of  a  ooUese  be  deprived 
according  to  the  statutes  of  tne  founder,  the 
appeal  must  be  to  the  visitor,  and  then  to  the 
delegates.    1  Mod.  85. 

33.  The  court  will  not  grant  a  mandamue 
to  restore^the  follow  of  a  college  who  has  been 
deprived  by  the  visitor  appohited  by  the 
founder.    AppUford'a  case,  1  Mod.  83,  83. 

34.  When  a  visitation  is  made  by  the  arch- 
bbbop,  all  acts  of  the  bishop  are  suspended 
by  an  inhibition.    3  Salk.  301. 

35.  The  bishop  of  Ely  being  appointed 
visitor  of  the  college  of  Saint  John  by  the 
founder's  statutes,  has  all  the  incidental 
powers  of  a  general  visitor,  though  some 
appeals  are  given  to  others,  and  a  particular 


tiine  appointed  for  his  vimtations,  and  new 
fellowships  having  been  endowed  by  a  deed 
of  covenants,  in  which  a  stipulation  for  the 
observance  of  the  old  statutes  is  oontainsd, 
held  that  his  jurisdiction  extends  equally  to 
the  follows  under  such  new  fouiidatian, 
though  a  remedy  by  distress  is  reserved  to  a 
chapter,  in  the  event  of  the  foUowahip  re- 
maining vacant  MoMier  and  FeUowe  ef 
SairU  MnU  College^  Cambridge  v.  Tedding* 
ton  and  the  Biahop  of  £ty,  Keny.  441. 

36.  An  appeal  does  not  lie  for  the  presi- 
dent of  Magdalen  college,  Ox- 
ford, from*  a  sentence  or  depri-  [  *149T  ] 
vation  by  the  visitor.   8Dy.309. 

pLSO. 

37.  Ofiences  against  the  private  statntae 
of  a  colleflre  are  not  pardoned  by  the  act  of 
grace.    Bentky  v.  Bioht^  ^  Ely,  3  Stra.  912. 

38.  The  college  return,  that  they  have  a 
visitor,  &c.;  they  need  not  speciaUy  return 
that  the  visitor  has  by  the  stiUutee  power  in 
the  matter  depending ;  for,  by  being  vislttir, 
he  has  power  eo  nomine  to  determine  all  mat- 
ters  that  come  as  grievances  before  him.  Rax 
V.  JiU  Souts  CoUege,  Qron.,  Skin,  la 

30.  It  need  not  appear  upon  the  return « 
that  the  grievance  was  in  the  time  of  iim 
present  visitor,  for  he  may  determine  a  ^riov* 
anoe  in  his  predecessor's  time.  S.  C  Skin.  13. 

[Set  ante,  tit  Mandamus,  div.  I.  (h).  Vol. 
II.  p.  932.] 

VOLUNTARY  DEEDS. 

1.  A  deed  may  be  voluntary,  and  yet  Dot 
fraudulent.    1  Mod.  119. 

2.  If  a  son  be  dissolute,  and  the  father  set- 
tle his  fortune  so  as  to  prevent  the  son  from 
spending  all,  though  there  be  no  oonsiderm- 
tion  of  money,  yet  it  is  not  a  fraudulent  deod. 
Id. 

3.  If  a  conusor  of  a  judgment  sells  part  of 
his  lands,  and  makes  a  voluntary  settlement 
of  the  other  part,  the  lands  so  settled  may  be 
extended,  and  the  party  claiming  by  each 
voluntary  settlement  shall  have  contnbotioii 
against  the  purchaser.    W.  Kely.  3. 

VOUCHER. 

1.  The  assignee  of  the  aesignee  shall  vmieb 
and  so  also  the  heirs  of  the  assignee,  upon  a 
warranty  to  one  his  heirs  and  assigns.  Spanr- 
eer  v.  Clark,  5  Co.  16  a. 

3.  If  the  tenant  by  curtesy  oome  in  as 
vouchee,  he  may  have  aid  of  him  in  the  re- 
version.   RoU  V.  Otbanh  Hob.  21. 

3.  Where  the  fother  enfoofis  the  eon  and 
heir  with  warranty  and  dies,  the  son  in  a 
pr^Bcipe  against  him  may  voaeh  the  feoAr  of 
his  fother,  but  he  cannot  vouch  himself.  Plow. 
171. 

4.  Tenant  in  ancient  demesne  may  vooch 
into  the  county,  if  the  vouchee  have  nothag 
within  the  seigniory  by  whieh  he  can  be 
summoned.    1  Dy.  68.  pi.  35. 
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5.  It  mair  be  hy  him  who  comes  »  at 
fouchee.    KoU  v.  0«6om,  Hob.  SI. 

6.  In  a  formedon  affainst  baron  and  jpne^ 
■he,  received  on  de&iut  of  her  husband,  may 
Toacfa  another  to  warranty.  3  Dv.  298.  pi.  2b. 

7.  If  a  feme  covert  be  tenant  by  receipt  in 
Jbrmedm^  it  is  no  oonnter-plea  that  she  has 
nothing  but  joindy  with  her  husband.  3  Dy. 
314.  pi.  51. 

8.  In  a  writ  of  ooeinage  tenant  in  tail 
TOQchee  himself.    1  And.  163. 

9.  The  voochee  dyin^  before  he  enters 
into  the  warranty,  the  tenant  may  vouch  at 
large  the  son  and  heir,  if  of  age.  1  Dy.  7. 
pL  7. 

10.  That  the  tenant  by  receipt  levied  a 
fine  to  a  stranger  pending  the  writ,  is  no 
good  counter-plea,  for  the  demandant  is  es- 
topped  by  his  writ  to  say  that  he  is  not 
tenant.    3  Dy.  341.  pi.  51. 

11.  No  man  shall  vouch  who  is  not  privy 
to  the  estate ;  that  is,  who  has  not  the  same 
estate  as  well  as  the  land  to  which  the  war- 
ranty was  affixed.  Bole  v.  Hortoa,  Vaueh. 
384. 

12.  In  a  qvod  ei  deforeeatj  in  the  nature  of 
a  writ  of  entry  in  the  out^s,  in  the  nature 
of  an  assize  of  novel  disseisin,  wherein  the 
tenant  ought  not  to  vouch,  if  the  tenant 
vouches  and  demurs  to  the  counter-plea  of 
vouchee,  and  it  be  adjourned  to  another  time, 
it  is  peremptory  to  the  tenant,  although  the 
voucher  was  illegal.  Caruwdl  v.  Faugian, 
2  Saond.  40, 41. 

13.  In  formedon^  the  tenant  vouches  in  C 
as  son  and  heir  of  A,  the  son  and  heir  of  B; 
ooonter-plea,  that  B  the  mndiather,  or  any 
of  bis  ancestors,  never  had,  dtc,  is  bad,  with- 
out also  counter-pleading  the  seisin  of  C  him- 
seli^  unless  he  were  vouched  as  within  lure, 
and  the  parol  prayed  to  demur.    3  Dy,  S»0. 

14.  Vonoher  cannot  be  by  one  parcener 
alone,  after  aid  prayed  of  his  fellow,  if  his 
tbllow  make  defiiult.  RM  v.  Otfrom,  Hob.  26. 

15.  When  the  vouchee  enters  generally 

into  warranty,  be  shall  warrant  no 
[  •1498  ]  estate*  but  that  which  the  tenant 

has,  unless  in  special  cases.  lb. 
ibid. 

16.  A  oonnter-plea  of  joint-tenancy  of  him- 
self or  his  ancestors  with  J  S,  sliould  ex. 
pteesly  allege  between  which  ancestor  by 
name  and  J  S,  or  that  it  is  the  vouchee  him- 
aeU;  and  that  the  joint-tenancy  continues.  3 
X>j.  341.  pL  51. 

17.  In  formedon^  the  tenant  vouching  an 
in&nt  as  cousin  and  heir,  most  show  how 
ooosin.    1  Dy.  79.  pL  47. 

18.  When  a  man  will  be  warranted  by 
voucher,  he  must  make  it  appear  how  the 
wananty  extends  to  him.  Bole  v.  Hnrton, 
Vangh.  385. 

19.  He  that  ooonter-pleads  voucher,  shall 


conclude  to  the  county  et  de  hoe  petU  qitod 
inquiraiur  per  patrianu    Plow.  52. 

20.  Althoura  the  voucher  be  not  counter- 
pleaded, but  the  demandant  demurs  to  it,  yet 
it  is  peremptory  to  the  tenant  if  it  be  ad- 
journed.   Ca%'eMVDdl  v.  Vaughan^  2  Saund.  41. 

21.  When  two  heirs  are  vouched,  and  the 
one  has  nothing,  the  other  who  has  shall  ren- 
der the  whole  in  value,  although  the  war- 
ranty did  itot  descend  upon  him  alone.  Lyme's 
case,  8  Ga  52  a. 

22.  If  the  vouchee  in  forwudon  enter  into 
the  warranty  as  he  who  has  nothing  by  de- 
scent  without  demanding  the  lien,  issue  that 
he  has  assets  by  descent  is  triable  imme. 
diately,  before  the  plaintiff  counts  against 
him.    3  Dy.  367.  pi.  41. 

23.  A  judgment  upon  it  binds  the  land  only 
from  the  time  of  the  voucher.  RoU  v.  09- 
bom,  Hob.  83. 

24.  A  vouchee  by  entering  into  warranty 
becomes  tenant  to  the  demandant. 'Jenk.  100. 

25.  Where  vouchee  enters  into  the  war- 
ranty, he  is  in  of  the  same  estate  and  interest 
as  he  was  before  to  all  intents  and  purposes. 
Plow.  7.    Seel  And.  16a 

26.  Husband  and  wife  being  vouched  shall 
be  intended  to  be  vouched  in  right  of  the  wife. 
Plow.  103. 

27.  The  vouchee  may  assign  error  between 
the  demandant  and  tenant.    Jenk.  69. 

28.  He  shall  be  aided  by  a  reversal  by  the 
tenant    lb. 

WAGER. 

1.  Atounrntit  lies  for  a  wager  upon  a  feot 
race.    FiehTt  case,  2  Ro.  133. 

2.  In  consideration  that  the  plaintiff  would 
give  to  the  defendant  5a.,  the  defendant  pro- 
mised to  the  plaintiff  40t.  if  ever  he  played  at 
a  ^me  called  Even  and  Odd,  for  money  or 
wme,  and  avers  he  gave  him  5s.,  and  that  the 
defendant  played  at  the  same  game  such  a 
day,  unde  actio  aeerevit;  held  that  the  ao- 
tion  lay.  Johnson  v.  Samtoorth^  T.  Raym.  13. 

3.  A  promise  to  pay  10/.  if  Charles  Stew, 
art  should  be  king  of  England  within  six 
months,  he  being  then  in  exile,  was  held 
good.    Andrews  v.  Heme,  1  Lev.  33. 

4.  An  indebitatiu  aooumpoit  will  not  lie  for 
a  wager.  Jaekton  v.  Coimave^  Garth.  338. 
Walker  v.  Walker,  Holt,  3S3.  Contra,  Eggie- 
ton  V.  Lewin,  3  Lev.  118. 

5.  But  it  lies  against  a  holder  of  the  stakes 
on  a  wager  won.  WaJker  v.  Wdlkert  Comb. 
303.    Holt,  32a 

WAGER  OF  LAW. 

I.  Wbxn  alu>wkd,  p.  1498. 
IL  When  not,  p.  1499. 
III.  MiscxLLANXons,  p.  1499. 

I.  When  allowed. 
1.  In  debt  fer  an  amercement  in  a  court 
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b«ron  the  defendant  can  wage  his  law,  but 
not  in  debt  for  a  penalty.  Mo.  276.  Wood- 
roffe  ▼.  fVilgesB,  T.  Raym.  386.  March,  15, 
pi.  35.  3  Lev.  106.  llfood  s.  Mayor  of  London^ 
2  Salk.  683,  684 

9.  So,  in  debt  on  an  aseignment  by  oom- 
missionert  of  bankrupts.  Cro.  Jac  105.  2 
Lev.  106. 

3.  Tt  lies  of  money  received  by  the  hands 
of  the  plaintiff's  wife.  CfoodrieJfa  caM,  Cro. 
Eliz.  919. 

4.  In  debt,  it  lies  only  where  the  contract 
is  secret,  and  not  where  founded  on  any  thing 
notorious.  Mood  v.  Mayor  of  London^  Salk. 
683. 

^5.*  In  account,  it  lies  where  the 

[  *1499  ]  receipt  was  by  the  defendant  of 

the  plaintiff,  but  not  where  by  or 

of  a  third  person.  Mood  ▼.  Mayor  of  London^ 

Salk.  683.    12  Mod.  679.    8  Mod.  363. 

6.  But  in  detinue,  it  lies  whether  the  re- 
ceipt was  of  the  plaintiff  or  of  a  stranger. 
Mood  V.  Mayor  of  London^  Salk.  683. 

7.  In  debt  on  an  arbitrement,  where  the 
submission  was  by  parol,  the  defendant  may 
wage  his  law.    Id.  ibid. 

£  If  debt  be  brought  against  three, 
though  two  plead  ad  oatn'om,  yet  the  other 
may  wage  his  law.  EoHngton  ▼.  Boureher^ 
Hob.  24^845. 

9.  In  debt  upon  a  contract,  where  the  con 
tract  was  for  a  less  sum  than  the  plaintiff 
declared,  or  for  two  horses,  where  the  plain- 
tiff  declared  only  for  one,  held,  the  defen- 
dant could  wage  his  law  without  traversing 
the  contract    Mo.  49. 

II.  Whin  not. 

1.  In  inferior  courts  it  is  not  allowed.  Cro. 
Car.  112. 

2.  It  does  not  lie  in  actions  on  the  case. 
Plow.  182. 

3.  Upon  an  arbitrement,  the  defendant 
shall  be  ousted  of  waging  his  law,  because  a 
third  person  has  notice  of  it  ^non,  Noy, 
96. 

4.  A  man  can  never  wage  his  law  for  a 
demand  which  is  uncertain,  because  he  can- 
not swear  he  paid  that  which  consisted  of 
damages  only.  Edgeomb  v.  Dee,  Vaugh. 
101. 

5.  In  account  by  executors  of  a  receipt 
by  the  hand  of  the  testator,  defendant  can- 
not wage  his  law,  because  that  is  by  other 
hands.    2  Dy.  183.  pi.  60. 

6.  Secrecy  is  the  ground  of  wager  of  law, 
and  therefore  it  lies  not  for  a  bailiff  in  ac- 
compt  Areker^o  case,  Cro.  Eliz.  579.  Mo. 
46a  Page  v.  Bameo^  8  Mod.  303.  CUy  of 
London  v.  fVood,  12  Mod.  681. 

7.  To  an  information  against  the  king^s 
receiver  for  arrears  of  his  account  before  au- 
ditors, he  c^not  wage  his  law.  2  Dy.  145. 
pi.  63. 

8.  It  does  not  lie  in  debt  for  salary  by  one 
retained  in  husbandry.  Plow.  122.  Mo.  698. 


9.  Nor  in  debt  for  attomey^s  fees.  Mo. 
366. 

10.  And  therefore  debt  lies  against  an  ex- 
ecutor for  attorney's  fees,  because  there  the 
testator  could  not  wage  his  law.  Edgeaimb 
v.  /7ee,  Vaugh.  99. 

11.  It  lies  not  in  debt  by  a  gaoler  for 
meat  and  drink.  Mood  v.  Ayor  of  landou^ 
2  Salk.  683,  684.  Birke  v.  Walford^  Ore. 
Eliz.  818. 

12.  Nor  in  an  action  of  debt,  upon  a  pre- 
scription for  a  duty.    1  Mod.  ISI. 

13.  Nor  in  debt  for  scavage  due  by  cne- 
tom  in  London,  confirmed  by  statute.  Mayor 
and  Commonalty  of  London  v.  DepvUieo^  2 
Lev.  106. 

14.  Nor  in  debt  on  a  bye-law,  nor  in  any 
action  where  a  wrong  is  supposed.  Mood  v. 
Mayor  i£Limdtm^^BoSk,eSi,  CUy^  Ltm- 
don  V.  Wood,  12  Mod.  669.  677.  679. 

15.  Nor  in  debt  fbr  rent  Mood  ▼.  Mayor 
<^  London,  2  Salk.  683,  684. 

16.  It  does  not  lie  in  deiUme,  where  a 
charter  concerning  land  is  demanded,  t  Ld. 
Raym.  992. 

III.    MtSCKLLANnMIS. 

1.  It  is  in  the  discretion  of  th^  court  wbe- 
ther  they  will  permit  the  defendant  to  wage 
his  law.    2  Leon.  110.    3  Leon.  212. 2S& 

2.  In  accounti  defendant  haTing  waged 
his  law  cannot  afterwards  waive  it  in  part 
and  confess  the  action  as  to  that,  but  per- 
form it  for  the  residue ;  but  he  may  waive 
the  whole,  and  plead  to  the  country.  3  Dj, 
265.  pi.  2. 

3.  Where  wager  of  law  is  made  instead 
of  concluding  to  the  country,  the  judgment 
ifi  final.  City  of  London  v.  Wood^  IS  Mod. 
676. 

4.  Wager  of  law  in  C.  R  is  with  six  com- 
purgators. City  of  London  v.  Fonocfcer,  1 
Ld.  Raym.  500. 

5.  If  in  a  joint  action  they  wage  law,  and 
at  the  day  given  to  como  with  good  men  to 
testify  their  credit,  one  fails  to  appear,  the 
other  shall  not  wage  his  law.    Noy. 

6.  Plaintiff  on  bringing  witnesses,  and 
averring  Magna  Charta,  may  compel  the  de- 
fendant to  wage  his  law.  City  of  London 
▼.  }Vood,  12  Mod.  679. 

7.  The  plaintiff  cannot  be  nonsuit  if  the 
defendant  wage  law  the  same  term.  3  Leon. 
28. 

8.*  An  indictment  of  perjury  [  *|500  ] 
will  not  lie  upon  an  oath  in  wag^ 
ering  law.     1  Vent  296. 

WAGES. 

I.  Op  skamkn,  p.  1500l 
II.  Of  servants,  p.  1500. 

I.  Of  sbamxn. 
1.  The  wages  of  mariners  are  a  doty  at 
common  law.    Hyde  v.  Partridge^  3  Salk. 
227. 
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S.  The  dotj  does  not  arise  from  the  con- 
tract, bat  from  the  aervice  done.    6  Mod.  26. 

3.  Freight  ia  the  mother  of  wages.  Arum. 
2  Show.  283. 

4.  Mariners  lose  their  wages  where  the 
ship  is  lost  or  not  anloaded.  1  Sid.  179.  236. 

5.  If  a  ship  be  lost,  wages  shall  be  paid  in 
proportion  to  the  money  advanced  for  freight 
ilnon.  2  Show.  283. 

6.  A  suit  may  be  instituted  in  the  court 
of  admiralty  for  wages,  although  the  ship 
had  not  sailed  out  of  the  river  Thames  at  the 
time  the  wages  became  due.  MUU  ▼.  Ore- 
gorjf.  Say.  127. 

7.  Seamen  employed  in  the  river  Thames 
in  the  oatfit  of  a  ship  may  sue  in  the  admi- 
ralty for  their  wages,  although  from  a  disa- 
greement between  the  owners,  they  are  dis- 
charged while  lying  in  the  river,  and  al- 
though the  voyage  for  which  tliey  were 
hired  was  never  performed.  Oman  v.  We2^, 
11  Mod.  31. 

8.  If  a  mariner  or  ship-carpenter  run 
away  from  the  ship,  he  loses  his  wages.  1 
Mod.  93. 

9.  The  master  of  a  ship  may,  by  custom, 
deduct  for  damages  from  the  seamen^s  wa- 
ges.   BeUamsf  v.  RutaeU,  2  Show.  167. 

10.  The  mariners  are  not  prohibited  from 
suing  in  the  admiralty  for  their  wages.  Chif 
V.  Sadgrave^  Holt,  595. 

11.  Though  the  contract  was  made  on 
land.    Jrum,  Say.  137. 

12.  The  mate  or  surgeon  of  a  ship  may 
sue  in  the  court  of  admiralty  for  wages. 
Ibid. 

13.  On  a  libel  for  them,  a  special  contract 
was  suggested,  but  a  prohibition  to  the  ad- 
miralty denied*  The  Mariner^a  case,  8  Mod. 
379. 

14.  But  seamen  cannot  sue  in  the  admi- 
ralty  for  wages,  when  the  contract  for  them 
is  by  deed  with  unusual  covenants.  Day  v. 
Serle^  7  Mod.  206. 

15.  Two  or  more  sailors  may  join  in  a  suit 
in  the  court  of  admiralty  for  their  wages. 
MiUs  V.  Oregmy,  Say,  127. 

16.  An  action  for  seamen's  wages  must  be 
commenced  within  six  years.  2  Saund. 
121  <!. 

17.  A  suit  in  the  admiralty  for  seamen's 
wages  must  be  brought  within  six  years  af- 
ter the  cause  of  action  arises.  Ifyde  v.  Part' 
ri^^e,  11  Mod.  43. 

18.  But  if  the  person  entitled  to  such  suit 
be  at  the  time  it  accrues  within  age,  a  feme 
covert,  non  eompoB  mmUtB^  imprisoned,  or  be- 
yond sea,  he  shall  be  at  liberty  to  bring  such 
action  within  six  years  after  such  disability 
has  ceased.    11  Mod.  44.  n. 

19.  The  stotute  21  Jac.  1.  c.  16.  does  not 
extend  to  suits  in  the  admiralty  for  seamen^s 
wages.    Anon.  11  Mod.  6. 

II.  Of  8XRV4NT8.       ^ 

1.  The  justices  ought  to  certify  the  rates 
of  servants'  wages  acoording  to  5  £1.  c.  4.  s.. 


15.,  though  they  continue  them  exactly  as  in 
the  preceding  year.    3  Dy.  265.  pi.  3. 

2.  Justices  of  peace  have  only  power  to 
order  the  payment  of  the  wages  of  statuta- 
ble servants.    6  Mod.  91. 

3.  The  5  Eliz.  c.  4.  extends  to  covenant 
servants,  if  in  husbandry.  Rex  v.  Cecily  11 
Mod.  266. 

4  Justices  may  order  payment  of  wages 
by  indulgence.  Shergold  v.  Holloway^  2  Stra. 
1002. 

5.  An  order  of  justices  made  on  the  5 
Eliz.  c.  4.  to  pay  the  waf  es  of  a  person  em- 
ployed by  an  overseer  of  the  king's  work,  in 
daily  garden  work  in  the  garden  at  Hamp- 
ton  Court,  is  bad  ;  for  justices  have  only  au- 
thority with  respect  to  wages  in  husbandry, 
and  it  appears  on  the  face  of  this  order,  that 
the  party  was  a  journeyman ;  but  if  an  or- 
der be  made  for  the  payment  of  wages  ge- 
nerally, the  court  will  intend  it  to  be  for 
wages  in  husbandry.  Rex  v.  London^  6  Mod. 
264. 

6.*   Justices   have   power  to 
make  an  order  for  wages,  but  [  *]501  ] 
not  for  work  done.    Rex  v.  Cor- 
bet, 3  Sslk.  261. 

7.  Justices  could  not  formerly  make  an 
order  on  5  Eliz.  c.  4;  for  the  payment  of  ser- 
vant's wages  on  the  oath  of  the  servant. 
Rex  V.  CeeiU,  U  Mod.  266.  Blake  v.  Dode- 
tneadj  2  Ld.  Raym.  1505. 

8.  But  by  20  6.  2.  c.  19.,  in  cases  within 
the  act,  the  justices  are  empowered  to  ex- 
amine the  servant  upon  oath,  and  make  an 
order  thereon  for  the  payment  of  wages; 
and  by  31  G.  2.  c.  1 1 .  s.  3.,  this  power  is  ex- 
tended to  the  cases  of  all  servants  in  hus- 
bandry, though  hired  for  less  time  than  a 
year.    11  Mod.  267.  n. 

9.  In  an  order  for  servant's  wages,  it  ought 
to  appear  he  was  retained  according  to  the 
stattfte.     Snape  v.  Dowee^  Comb.  3. 

10.  And  that  the  service  related  to  hus- 
bandry.   Rex  V.  Helling,  1  Stra.  8. 

41.  But  if  it  does  not  appear  what  wages, 
it  shall  be  intended  husbandry.  Rex  v. 
London,  Salk.  542.  484. 

12.  An  order  for  the  payment  of  so  much 
money  for  work  and  labour,  without  saying 
^^  in  husbandry,'*  is  bad.  Rex  v.  Corbet,  6 
Mod.  91.    Rex  v.  London,  lb.  204.  S.  P. 

13.  An  order  to  pay  wages  in  husbandry 
and  other  monies  shall  be  confirmed,  if  it 
appear  upon  examination  that  the  other 
money  was  due  for  work  in  husbandry. 
Blake  v.  Dodemead,  2  Ld.  Raym.  1505. 

14.  So,  an  order  to  pay  42«.  for  labour  in 
husbandry,  held  good,  though  it  does  not 
appear  to  be  such  wages  as  the  statute  di- 
rects.   Rex  V.  Oouehe,  2  Salk.  441. 

15.  An  order  of  justices  to  pay  so  much 
money  for  work  and  labour,  without  saying 
that  it  was  for  wages,  is  bad.  Rex  v.  CorbO, 
6  Mod.  91. 

16.  An  order  for  the  payment  of  so  much 
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for  work  and  labour  in  hasbandry*  ii  good. 
6  Mod.  91.  n. 


WAIF. 

1.  If  a  man  steals  goods  and  bring  tbem 
into  a  manor,  and  there  lea^e  them  in  a 
hoQM,  or  in  the  custody  of  any  one,  or  hides 
them,  or  leaves  them  in  a  place  in  order  to 
take  them  at  another  time,  and  afterwards 
flies,  these  goods  are  not  waif.  Foxiey^M 
case,  5  Co.  109  a.    Mo.  573. 

S.  Waif  is  where  the  felon  in  pursait 
waives  the  goods,  or  from  fear  of  being  ap- 
prehended flies,  and  waives  or  leaves  the 
goods.    Id.  ibid. 

3.  If  the  thief  in  his  flight  waive  goods, 
they  are  forfeited,  if  the  felon  on  freA  suit 
is  not  attainted  at  the  suit  of  the  owner. 
Foxlev*9  case,  5  Co.  109  a. 

4.  But  the  property  of  the  goods  waived 
remains  in  the  owner,  if  he  freshly  pursue 
and  convict  the  felons.    2  Leon.  193, 193. 

5.  The  owner  of  a  waif  or  estray  may 
seize  it,  tendering  satisfaction.  Harly  v. 
WaUh,  S  Balk.  686. 

6.  And  in  pleading  he  need  not  show  the 
sum  tendered.    Id.  ibid. 

[See  al»o  ante^  tit.  EsraAV,  Vol.  I«  p.  625.] 


WAIVER. 

1.  An  executor  cannot  waive  a  term  un- 
less he  renounce  the  whole  executorship.  2 
Vent.  209. 

2.  If  demurrer  or  issae  be  joined  upon  the 
pleajNiis  darrein  eoniinuanee^  this  is  a  waiver 
of  the  first  plea,  if  it  went  to  issue;  not  so, 
if  it  were  upon  demurrer.  Stover  v.  Gtison, 
Hob.  81. 

3.  The  king  may  waive  a  demurrer  or  is- 
sue, bat  not  any  other  against  the  king 
without  the  attorney-gener^*s  consent.  Cro. 
Car.  347. 

4.  A  jointure  limited  by  a  use  is  waivable 
in  rats  aAer  the  death  of  the  husband.  Mo. 
354. 

5.  Every  ecclesiastical  court  most  remit 
to  the  next,  and  cannot  waive  it  for  a  higher. 
HutUmU  case.  Hob.  16. 186. 

6.  An  acknowledgment  or  new  promise 
within  six  years  does  not  act  as  a  waiver  of 
the  statute  of  limitations.  2  Saund.  64  a.  n. 
[irl. 

[See  ante,  tit.  Rsmitter,  div.  III.  Vol.  II. 
p.  1167.] 


[  ♦1502  )        WALES.* 

I.  Or  Wales  oiNBaAiXY,  p.  1502. 
II.  Op  TBI  oouaTs  op  oaxiT  sisbionb  in 

Walb.  p.  1503. 
111.  Op  thk  oouet  op  thb  m akches  op  Wauk, 

p.  1503. 


L    Op  WaLM  OKNtttALLT. 

1.  Wales  befbre  the  conquest  of  it  by  Eng- 
land was  governed  by  its  own  laws.  Vaogh. 
399. 

2.  After  the  conquest  of  it  by  Edward  lbs 
First,  it  was  annexed  to  Ikigiand  jure  pro* 
prUtotw.  Sutute  of  Rutland,  19  Edw.  1. 
Cravf  V.  XaoMsy,  Vaogh.  300. 

3.  It  received  laws  from  England  aa  Ii^ 
land  did,  and  differs  nothing  from  it,  but 
only  in  Ireland  having  a  parliament.  8.  C. 
Vangh.  300,  301. 

4.  It  had  a  Chancery  of  its  own,  and  was 
not  bound  by  the  law  of  England  until  97 
H.  a    a  C.  Vaugh.  300. 301.  399,  400. 

5.  Bj  that  statute  Wales  was  made  part 
of  the  realm  of  England*  Drmper  ¥.  UttfMv, 
T.  Raym.  206. 

6.  Although  Wales  became  tbo  dominion 
of  England  from  that  time,  yet  the  coorts 
of  England  had  nothing  to  do  with  the  ad- 
ministration of  justice  there,  in  other  man- 
ner than  now  they  have  with  the  Barba- 
does,  Jersey,  dtc,  all  which  are  of  the  dorai. 
nions  of  England,  and  may  be  bound  by 
laws  made  respectively  for  them  by  an  Eag- 
Ibh  parliament.  Caseof  Prwess  tnle  H^miet, 
Vaugh.  400. 

7.  Since  the  aet  of  27  H.  8.,  the  courts  at 
Westminster  have  less  jurisdiction  in  Wales 
than  they  had  ;  for  as  they  before  had  jnrie- 
diction  in  all  the  lordship's  marches,  tbey 
now  have  it  only  in  these  four  counties 
therein  particularly  mentioned,  but  none 
over  the  rest.    Vsugb.  41 7« 

b.  The  statutes  of  England  are  now  in 
force  in  Wales.  WUUamt  v.  Chnrn,  9  Saund. 
43. 

9.  But  the  mere  uniting  and  incorporating 
of  Wales  to  England  does  not  thereby  make 
the  laws  need  in  England  extend  to  Wales, 
without  more  express  words.  Crvtt  p.  Ruf 
Mty,  Vaugh.  415. 

10.  The  statute  of  8  H.  6.  c  7.  of  the 
qualifications  of  knights  to  parliament  was 
extended  to  Wales  since  the  statute  of  27 
H.  8.,  by  which  Wales  is  united  to  England. 
Berldey  v.  Riee,  Plow.  124. 

11.  Trials  may  be  there  made  in  some 
places  by  six  jurors  only.    Cro.  Car.  260l 

19.  Murders  and  felonies  in  any  part  of 
Wales  may  be  tried  in  the  next  English 
county.    Rex  v.  Aihoe,  1  Stra.  553. 

13.  The  summons  of  inhabitants  in  Wales, 
and  the  trial  of  an  issue  arising  there  in  tho 
next  adjoining  county  was  first  ordaaned  by 
parliament,  and  not  at  the  common  law. 
Vaugh.  404. 408. 419. 

14.  This  ordinance  extended  not  to  aU 
Wales,  but  only  to  the  lordship*e  mafches 
there ;  neither  did  it  extend  to  the  body  of 
the  principality  of  Wales  to  which  the  sta- 
tute of  Rutland  only  extended.  Vaadi. 
405. 40a  411, 419. 

15.  A  kabm$  etrpm  will  be  granted  of 
coone  to  remove  a  prisener  from  Wake  to 
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■o  English  conntf .    Rex  v.  Aim,  S  Strft. 
94S. 

16.  A  judgment  given  in  Wales  shall  not 
be  sxeented  in  En^and.    Vaugh.  398. 

17.  A  certiorari  lies  to  Wales  on  indict- 
ments for  misdemeanor.  Rex  ▼.  Levritt  2 
Stra.  704. 

18.  A  custom  in  Denbigh  that  a  feme 
covert  may,  by  surrender,  alien  her  land 
there,  is  not  abrogated  by  the  27  H.  8.  c.  26. 
3  Dy,  363.  pi.  26. 

19.  If  a  seignory  in  Wales  was  to  be  tried, 
it  should  be  tried  by  the  common  law,  but 
if  lands  were  held  of  the  seignory,  it  should 
be  tried  within  tlie  manor.    Vaugh.  407. 

SO.  The  exchequer  in  Wales  is  taken  no- 
tice of  as  a  court  by  the  King^s  Bench.  Tre- 
gany  v.  FUUhe^  1  Ld.  Raym.  155. 

21.  Foruierly  no  fieri  faciat^  capiat  ad  ta" 
^adendum^  or  other  judicial  process,  ran 
into  Wales,  but  only  an  outlawry  and  an 
extent.    Vaugh.  397.  413.  414 

23.  A  latitat  or  capiat  will  now  run  into 
Wales.    3  Saund.  194. 

33.  Bot  an  original  writ  oat  of  the  Chan- 
cery here  does  not  run  in  Wales.  Setnh, 
Draper  t.  Blaney^  T.  Raym.  306. 

34.  Since  the  37  H.  a  c.  36.,  the  provi- 
sions of  33  H.  6.  c.  14.  extend  to  Wales.    3 

Dy.  I13.pl.  57. 
[  •1503  ]     25.*  By  the  etotute  of  1  Ed.  6. 
c.  lOn  the  iherifis  of  Wales  ought 
to  have  their  deputies  in  the  courts  at  West- 
minster.   Draper  v.  BUtnt^^  T.  Raym.  306. 

26.  After  judgment  in  the  eourts  of  Wales, 
execntion  may  issue  out  of  the  courts  at 
Westminster,  if  the  defendants  effects  can- 
not be  found 'within  the  jurisdiction.  1 
Baond.  98.  n.  (3.)  2  Saand.  194. 

527.  The  writs  of  tcirt  fadas^  capiat  ad 
tatitfaeiendum,  fieri  faeiiat^  and  eUgU,  run 
into  Wales  on  a  judgment  given  in  the  courts 
at  Westminster.  Whitrong  v.  Blaney^  3 
Mod.  10.  1  Lev.  391.  Draper  v.  Blaney^  T. 
Raym.  306. 

&.  A  capiat  ad  tati^fiaeiendum  shall  go 
into  Wales  against  bail  upon  a  judgment 
recovered  in  the  court  of  King*s  Bench 
against  the  principal.    3  Mod.  11. 

29.  By  the  stotute  of  34  &  35  H.  8.  c.  26. 
all  process  for  weighty  causes  shall  be  direct- 
ed into  Wales  by  the  chancellor  and  council, 
which  is  intended  the  judges.  Draper  v. 
Blaney,  T.  Raym.  306. 

30.  Error  lies  from  Wales  to  K.  B.  2 
Saund.  101  6. 

31.  A  common  recovery  may  be  suffered 
upon  it  of  lands  in  Wales.    2  Saund.  38  a. 

32.  In  a  suit  in  an  ecclesiastical  court  in 
Wake  for  Welch  words,  the  signification 
need  not  be  averred>    1  Ld.  Raym.  333. 

il  or  vbk  ooukts  op  great  sxssions  in 

Walis. 

1.  The  court  of  IC  B.  takes  judicial  notice 
of  the  process  of  the  great  sessions  in  Wales, 
Vol.  II.  66 


and  of  the  customs  in  Wales.    Peacock  v. 
BeU,  1  Saund  74. 

3.  Every  day  of  the  great  sessions  in 
Wales  is  as  a  several  return.  MeUor  v. 
Walker,  3  Saund.  2. 

3.  They  have  jurisdiction  to  hold  plea  of 
lands  not  held  of  the  king.    Cro.  Car.  172. 

4.  In  an  action  there  for  slander,  it  is  not 
necessary  to  aver  that  the  hearers  under- 
stood Welsh,  if  the  slander  were  in  that 

.tonguo.    1  Saund.  243  a. 

5.  It  is  not  necessary  to  allege  in  a  decla- 
ration that  the  cause  of  action  aroee  vithin 
the  jurisdiction.    1  Saund.  73.  n.  (1.) 

6.  A  prohibition  lies  to  the  great  sessions 
to  stay  a  suit  on  a  subpcsna  served  out  of 
the  jurisdiction.  Vaughan  v.  JSvaiis,  1  Stra. 
630. 

7.  An  action  on  a  concettit  taioere  lies 
there.    1  Saund.  68.  n.  (3.) 

8.  A  certiorari  lies  to  remove  an  indict- 
ment for  murder  from  the  grand  sessions  in 
Wales,  and  the  court  may  direct  it  to  be 
tried  in  the  next  English  county.  Afbrris's 
case,  1  Mod.  64  6& 

9.  A  certiorari  to  the  grand  sessions  there 
is  discretionary.    Gilb.  160. 

10.  An  indictment  for  riot  mav  be  removed 
fVom  the  grand  sessions  in  Wales  by  certio- 
rari,   2  l^od.  10  notit. 

11.  But  'if  judgment  be  given  in  Wales, 
it  cannot  be  removed  into  the  Chancery  by 
certiorari,  and  sent  into  the  court  of  Common 
Pleas  by  mt/ltmiis,  and  then  execution  taken 
out  on  that  judgment  at  Westminster. 
HliOrong  v.  Blaney,  2  Mod.  10. 

12.  A  prohibition  lies  to  the  grand  sessions 
for  sequestering  lands  there  on  a  process 
served  in  London.  Faughan  v.  Ewtnt,  8 
Mod.  374. 

13.  They  may  amend  records,  ftc,  by 
force  of  the  statutes  of  8  H.  6.  c.  12.,  8  H.  6. 
c  15.,  and  37  H.  8.  c.36.  WiUiamt  v.  Gteyn, 
2  Saund.  43. 

III.  Op  ths  coust  op   the   maschss   of 

Wales. 

1.  They  have  three  powers;  one  for  ac- 
tions at  common  law,  as  debt  and  trespass, 
and  there  they  cannot  hold  plea  for  moru 
than  50/.;  2dly,  cases  of  equity,  and  as  to 
them  there  is  no  certainty ;  3dly,  of  criminal 
cases.  Amiai  v.  Briggt,  2  Ro.  308,  30U. 
Palm.  364.  S.  C. 

2.  In  debt  brought  there,  the  plaintiff 
ought  to  show  the  contract  to  be  within  the 
jurisdiction.    BriggU  case.  Palm.  364. 

3.  Trials  and  writs  in  England  for  lands 
in  Wales  were  only  for  lordship's  marches, 
and  not  for  lands  withiti  the  principalitv  of 
Wales,  for  the  lordship's  marches  were  of  the 
dominion  of  England,  and  held  of  the  king 
in  capitc  Vide  statute  38  £.  3.  c.  3.  Vaugh. 
411. 

4.  By  the  36  H.  8.  c.  6.,  power  was  given 
to  the  kaiig*s  president  and  council  in  the 
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marches  of  Wales  in  several  cases,  as  to  to- 
dict,  outlaw,  and  proceed  against  traitors, 
clippers  of  money,*  murderers 
[  *1504  ]  and  other  felons  within  the  lord- 
ship's marches  of  Wales,  to  be 
indicted  in  the  adiointng  county,  but  this 
did  not  extend  to  the  principality  of  Wales. 
Vaugh.  413. 

WARD. 

Respecting  ward  and  wardship,  see  Hus- 
tey*i  case,  9  Co.  71  b.  3  Brownl.  599.  Hob. 
93.  3  Bulstr.  275.  1  Ro.  44a  Cro.  Jac 
413.  q^uiciCt  case,  9  Co.  129  a.  MygfWi 
case,  8  Co.  163  b.  Dighy's  case,  8  Co.  165 
h.  Hale^B  case,  8  Co.  172  a.  CumlahUU 
case,  8  Co.  173  a.  ChrgeU  case,  6  Co.  22  a. 
Lord  Darcy^t  case,  6  Co.  70  b.  Drwry*B  case, 
6  Co.  73  a.  BinghanCB  case,  2  Co.  91  a. 
Fhyer'a  case,  9  Co.  125  b.  Cro.  Jac  294. 
S.C. 

WARDEN. 
I.  Of    the    wardens    or   a    CBuuxm  or 

CBURCHWAROENS,  p.   1504. 

II.  Of  the  warden  of  the  plket  prison,  p. 
1504. 


A      C||URCH    OR 


V.  Of  a  warrant  of  coMMmacirr,  p.  1505« 
VI.  Of  a  warrant  of  attornft   to   ooh- 

FB88  judgment; — 

(a)  Nature  ofVu  irutrumtnU  P*  1506. 

(b)  Furm  of  the  tMirranl,p.  15ib6. 

(c)  By  an  infant,  p.  1506. 

(d)  7b  a  lunatic,  p.  1506. 

(e)  By  one  in  cuttody,  p.  1506. 

(f )  By  whom  to  be  entered,  p.  1507. 

(g)  Mow  it  should  be  entered,  p. 
1507. 

(h)  Of  the  time  for  entering  tip  judg- 
ment, p.  1507. 

(i)  Effect  of  the  death  of  eitherparty, 
p.  1508. 


I.  Of    the    wardens    of 

churchwardens. 

1 .  Where  the  custom  is  for  the  parishioners 
to  choose  the  churchwardens,  the  parson  by 
colour  of  the  canon  cannot  choose  one ;  and 
if  the  minister  of  the  bishop  refuse  to  swear 
one  of  them  chosen  by  the  parish,  a  mandat 
lies  to  enforce  him  to  it,  and  if  the  parson 
thereupon  libels  in  the  ecclesiastical  court, 
a  prohibition  lies.  March,  22  pi.  50.  67.  pi. 
104. 

2.  Churchwardens  in  London  are  a  cor- 
poration, and  may  purchase  lands  to  the  use 
of  the  church,  and  in  the  country  they  are  a 
corporation  capable  of  purchasing  goods  for 
the  benefit  of  the  church.  March,  67.  pi. 
104. 

[See  aleo  ante  tit.  Churchwarden,  VoL  I. 
p.  290.] 

II.  Of  THE  warden  of  the  fleet  frisok. 

1.  In  an  action  against  him  for  escape,  it 
n^ust  appear  that  the  commitment  is  of  re- 
cord.   1  Saund.  38  b. 

2.  A  bill  may  be  filed  against  htm  in  va- 
cation.   1  Saund.  35  b.  n.  f/.J 

[See  aUo  ante,  tit.  Escape,  Vol  I.  p.  605.] 

WARRANT. 

I.  Nature  of  the  instrument,  p.  1505. 
11.  When  AUTBORrrT  mat  be  delegated 
to  another  to  DO  an  act  by  a  war- 
rant OR  POWER  OF  attorney;  and 

BOW     IT    SHOULD    BE    GIVEN  AND  EXE- 
CUTED, p.  1505. 

III.  Of  a  warrant  of  seizure,  p.  1505. 

IV.  Of  a  warrant  of  distress,  p.  1505. 


(j)  J^eet  of  marriage,  p.  150a 
mtequencee  of  the  ret 
the  warrant,  p.  1508. 


i) 


(k)  Conte^fuencee  qf  the  revoeatienof 


(I)  When  the  loarront  ie  forgot,  p. 

1508. 
(m)  Where  the  eeale  ttere  torn  off,  p. 

1508. 

VII.  Of  justifications  vmdek    warrajctb, 
p.  1509. 


I.*    Nature  of  the  instru-  [  *I605  ] 

MENT. 

1.  A  warrant  only  signifies  an  authority; 
it  does  not  ex  vi  termini  imply  an  instmment 
under  seal.    Willes,  412. 

2.  When  a  warrant  is  returned  upon  re- 
cord in  the  cato  of  the  king,  it  is  as  strong 
as  an  office  found.  Sir  F.  EngUf^fieWe  case, 
Poph.  20.  28, 29. 

II.  When  authority  may  be  delegated  to 

ANOTHER  to  DO  an  ACT  BY  A  WARRANT 
OR  POWER  OF  ATTORNEY,  AND  BOW  IT 
SHOULD  BE  GIVEN  AND  EXECUTED. 

1.  A  naked  authority  may  be  delegated  to 
another  by  an  express  autliority  for  that  pur* 
pose.    PaUiser  v.  Ord,  Bunb.  166. 

2.  Tenant  for  life  who  has  power  to  make 
leases  cannot  make  livery  by  his  attorney.  2 
Ro.  393. 

3.  A  letter  of  attorney  to  J  M  to  make 
livery,  he  being  no  party  to  the  deed  of  bar- 

fain  and  sale,  is  good.    Afoyie  ▼.  £irer,  Cro. 
Uiz.  905. 

4.  A  letter  of  attorney,  either  to  take 
livery  or  make  livery  is  void,  if  the  dete  of 
the  charier  of  feoffqient  be  niis-racitsd 
therein.    Mariot  v.  Smith,  Cro.  £liz.  603. 

5.  An  authority  ad  pefendttm  rec^pteaAfli 
el  reeuperandum  a  debt,  is  a  sufficient  powtf 
of  attorney  to  sue  and  make  an  arrest. 
Palm.  394. 

6*  If  a  man  give  a  letter  of  attorney  to 
three  jointly  or  severally  to  make  iiveiy,  the 
three  or  one  can  make  livery,  t^ut  two  eaji- 
not.    2  Ro.  257. 

7.  Every  act  done  under  a  letter  of  attor* 
ney  must  be  done  in  the  name  of  the  priaoi- 
pal.    Skipmian  v.  Thompum^  Willes,  10^ 
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8.  Ai  where  it  is  given  to  execate  a  deed. 
ProtUin  ▼.  Small,  2  Stra.  705. 

9.  If  a  letter  of  attorney  be  made  to  enter 
into  all  or  any  part  of  the  lands  in  the  name 
of  the  whole,  and  to  make  livery,  the  attor- 
ney may  enter  into  any  part,  though  in  the 
poeeession  of  eeveral  tenants,  and  make 
liTery  eeverally.  Friend  v.  Drury^  Hard. 
314. 

10.  A  letter  of  attorney  ceasee  to  have 
effeet  on  the  death  of  the  party  giving  it 
Shipman  ▼.  TKomMon,  Willee,  105.,  and 
Wfmu  ▼.  Thomat,  WUles,  665. 

III.  Op  a  waraant  of  seizork. 

A  justice  of  the  peace  cannot  grant  a  war- 
rant to  seize  goods,  unless  on  mformation 
that  they  have  been  stolen.  Anon,  7  Mod.  99. 

IV.  Of  a  warrant  of  distress. 

A  warrant  of  distress  granted  by  two  jus. 
tioes,  under  stat.  9  G.  2.  c.  23.,  on  a  convic- 
tion for  selling  spirituous  liquors  without  a 
license^  need  not  be  under  the  seals  of  the 

i'nstices;  it  is  sufficient  if  it  be  under  their 
lands.    Pa4fiddy.Cdbea,Wi[\w,4Xi. 

V.  Of  A  Warrant  of  coiuutmknt. 

1.  A  oommitment  by  rule  of  court  is  no 
commitment  by  warrant  within  the  habtat 
corptu  act.    Rex  ▼.  Leonard,  10  Mod.  4^. 

f.  Where  power  is  given  to  a  justice  to 
commit  in  default  of  distress,  if  he  state  in 
his  warrant,  that  it  is  certified  to  him  by  the 
eonstable  that  there  is  none,  the  commitment 
is  good..    Rex  v.  WAitlsdk,  1  Stra.  263. 

3.  If  a  statute  direct  a  commitment  by 
two  justices,  a  warrant  for  such  purpose  by 
one  justice  only  is  void.  Franldy'9  case,  1 
Mod.  68. 

4  The  species  of  treason  need  not  be  ex- 
pressed in  the  warrant,  because  process  in 
the  samo  in  one  sort  of  treason  as  in  ano^ 
ther.    Harvey  of  Coombo^o  case,  1 0  Mod.  334 

5.  If  directed  to  a  wrong  officer,  it  is  bad. 
Carth.  78. 

6.  A  warrant  directed  to  the  constables 
generally,  cannot  be  executed  by  a  consta- 
ble out  of  his  own  precinct  Rex  v.  Chandler^ 
1  Ld.  Raym.  546. 

7.  A  constable  may  execute  a  warrant  out 
of  his  liberty ;  but  is  not  compellable  to  do 
it    V.  J^oftnan,  1  Ld.  Raym.  736. 

8.  An  escape  warrant  on  1  Ann.  c.  6.  may 
be  granted  to  a  private  person,  but  it  must 
be  executed  by  a  constable,  or  other  legal 
officer.    Rich  v.  Dougkty^  6  Mod.  154. 

9.  A  judge's  warrant  cannot  be  executed 
after  his  commission' is  determined.  Carter 
V.  JciseZZ,  2  Ld.  Raym.  1513. 

10.  Where  a  good  warrant  is  illegally  ex- 
eeuted  by  an  improper  officer,  it  is  void.  Rich 
▼.  Doughty,  3  Salk.  149. 

1 1.*  A  justice  of  the  peace,  in 
[  *lff06  ]  granting  a  warrant  of  commit- 
ment, need    not   style  himself 
*«  justice"  in  the  warrant    6  Mod.  75. 
12.  Chorehwardens  committed  by  a  war* 


rant  for  not  accounting,  there  to  remain  till 
duly  discharged  according  to  law,  is  not 
good;  for  it  should  be,  there  to  remain  till 
they  account.    Carth.  152. 

13.  Commissioners  of  bankrupts'  warrant 
to  commit  for  not  disclosing,  &c.,  must  aver, 
that  the  party  was  summoned  and  refused 
to  attend.  Penrierand  Wynne^t  case,  2  Mod. 
307. 

14  Imprisonment  for  non-payment  of 
taxes  is  not  justifiable  on  a  general  warrant. 
Maetert  v.  Butcher,  1  Ld.  Raym.  740. 

VL  Of  a  warrant  of  attornrt  to  oownse 

JDnOMENT  ; — 

(a)  Nature  of  the  inetrumeni, 

1.  A  warrant  of  attorney  is  no  acknow- 
ledgment of  a  debt  to  ground  an  action  on. 
Pitman  v.  Hardy,  W.  Kel.  96. 

2.  It  is  not  a  specialty  so  as  to  take  a  case 
out  of  the  statute  of  limitations,  when  given 
as  evidence  of  an  acknowledgment;  and 
therefore  is  of  no  avail  if  given  more  than 
six  years  before.  Clarke  v.  FHget,  2  Stark. 
234.    Cited  2  Saund.  67  a.  n.  [z.] 

3.  Nor  is  it  within  the  sUtute  8  &.  9  W. 
III.  (of  breaches,)  though  a  bond  be  also 
given.     1  Saund.  58  a.  n.  fa.] 

(b)  Form  of  the  warrant. 
A  release  of  errors  may  be  given  in  the 
same  deed  with  the  warrant  of  attorney,  if 
the  judgment  relates  to  a  day  before  the  date. 
Landon  v.  Pickering,  2  Stra.  1215. 

(c)  By  an  infant, 

A  judgment  entered  up  under  a  warrant 
of  attorney  executed  by  an  infant,  will  be 
set  aside  on  motion ;  but  as  to  a  bond  given 
at  the  same  time  with  the  warrant  of  attor- 
ney, the  court  will  leave  the  party  to  his  de- 
fence on  a  trial.  WUmot  v.  Bye,  C.  T.  Hard  w. 
376. 

(d)  To  a  lunatic. 

If  plaintiff  is  a  lunatic,  an  affidavit  of  the 
person  who  received  the  interest  is  sufficient 
CoppendaU  v.  Sunderland,  1  Barnes,  37. 

(e)  By  one  in  cueto^, 

1.  A  warrant  to  confess  judgment  may  be 
given  in  custody.    Anon,  Salk.  402. 

2.  A  warrant  of  attorney,  given  by  an  ad- 
ministrator for  a  debt  due  by  the  intestate, 
while  under  custody,  on  an  arrest  for  a  debt 
due  in  his  own  right,  is  void.  SSerfon's  case, 
6  Mod.  163. 

3.  A  warrant  to  confess  a  jodgment  taken 
of  a  prisoner  most  be  in  the  presence  of  an 
attorney  on  his  behalf.  BarruM  v.  Ward,  Ca. 
Prac.  C.  P.  158.  6  Mod.  85.  2  Stra.  902. 
Salk.  402.  S.  P. 

4  If  a  person  arrested  be  really  discharg- 
ed, hut  not  knowing  it,  or  conceiving  himself 
to  be  still  in  custody,  gives,  under  such  igno- 
rance or  apprehension,  a  warrant  of  attorney 
to  confess  a  judgment,  it  is  bad.  Inman  v. 
Osw,  6  Mod.  85. 

5.  A  warrant  to  confess  judgment  given 
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by  a  priioner  in  Ireland  ia  aabject  to  the  rule 
requiring  an  attorney*!  presence.  FitMgenild 
▼.  Phinkei,  2  Stra.  1247. 

6.  I  r  a  man  be  under  arrest,  and  aeemtngly 
diacharged  by  the  bailiff,  with  a  design  that 
he  should  give  a  warrant  of  attorney  to  con- 
fess a  judgment,  without  an  attorney  being 
present,  and  an  intention  to  re-take  him  if  he 
do  not,  the  warrant  of  attorney  is  bad.  Ai- 
man  r,  Crew^  6.  Mod.  85. 

7.  An  attorney  need  not  be  present  on  ex- 
ecuting a  warrant  of  attorney  to  confess  a 
judgment  in  an  inferior  court.    Id.  ibid. 

8.  But  an  attorney  must  be  present  when 
a  warrant  of  attorney  is  given  by  a  person 
under  arrest  by  process  of  an  inferior  court, 
to  confess  a  judgment  in  a  superior  court. 
Id.  ibid. 

9.  Warrant  of  attorney  to  confess  a  judg- 
ment by  a  person  in  custody,  and  no  attor- 
ney present,  held  to  be  good,  he  being  an 
attorney.  Wt^on  ▼.  SiatUoUf  Ca.  Prac.  C.  P. 
94.    1  Barnes,  S8. 

10.  Otherwise  if  plaintiff  is  an  attorney. 
S.  C.     1  Barnes,  28. 

11.  One  in  execution  may  confess  a  new 
judgment  without  the  presence  of  an  attor- 
ney.    fValkint  ▼.  Omiury,  2  Stra.  1245. 

13.  If  one  in  execution  give  a 
[  *1507  ]  warrant*  of  attorney,  where  there 
wa«  not  an  attorney  present,  it  is 
good  to  a  third  person,  ae  to  bail,  but  not  to 
the  party  himself.  Chwreky  v.  JBoitf,  5  Mod. 
144.    ilnofi.  Comb.  224. 

13.  Warrant  of  attorney  to  confess  judg- 
ment to  one  who  becomes  a  counter  security 
for  a  prisoner,  need  not  have  the  presence  of 
an  attorney,  for  it  is  only  confined  to  the 
matter  on  which  he  is  in  custody.  S.  C.  Holt, 
398.  Hokomb  v.  Wade^  3  Burr.  1792.  Prac. 
Ca.  K.  a  36. 3a 

14.  A  warrant  of  attomejr  is  good,  though 
no  attorney  was  present,  if  the  baliff  who 
made  the  arrest  was  bona  JUk  discharged. 
CHddoH  V.  Dncry,  7  Mod.  139. 

15.  If  there  be  practice  in  obtaining  a  war- 
rant of  attorney  fhim  a  person  in  custody 
under  an  arrest,  it  is  bad,  althoagfa  an  attor- 
ney was  proeenti  htman  v.  Crsis,  6  Mod. 
85. 

16.  A  warrant  of  attorney  to  oonfbss  judg- 
ment in  the  ooort  of  C.  P.  is  well  exeontod  in 
the  preeenoe  of  an  attorney  of  the  ooort  of 
K.  B. ,  and  tfiee  vena,  Jnman  v.  Cmo,  6  Mod. 
85.  9  Barnes,  36.  1  Stra.  530.  Contra, 
Antm,  Comb.  76. 

17.  An  attorney's  derk  being  present  at 
the  execution  of  the  warrant  is  not  sufficient 
BameM  v.  Ward,  1  Barnes,  38. 

18.  There  must  be  a  sworn  attorns. 
Amm.  11  Mod.  383. 

19.  The  judgment  and  execution  on  a  war- 
rant of  attorney  taken  of  a  prisoner  will  be 
set  aaide,  if  no  attorney  for  the  defendant  is 
present.  Garter  v.  iSiiis/A,Ga.Pk«c.C.  P.  13a 
6 Mod.  85.    Comb.234. 


20.  If  it  be  given  to  confess  jodgmeolia 
C.  P.  by  a  defendant  in  custody  on  fcooess 
issuing  out  of  K.  B.  without  an  attomsv  be- 
ing present  on  his  part,  the  ooort  of  iL  B. 
will  interfere  by  way  of  attachment  against 
the  plaintiff  and  his  attorney,  the  sams  to 
lie  in  the  sheriff's  office,  until  either  judg- 
ment in  C.  P.  be  entered  upon  the  roll,  or  a 
consent  given  in  that  court,  that  the  judf- 
ment  and  execution  be  set  aside  with  ooili> 
Woodin  V.  CoUtdge^  C.  T.  Hardw.  177. 

(f)  By  whom  to  be  entered. 
Bail  cannot  enter  judgment  on  a  warrant 
of  attorney,    ^non.  11  Mod.  3. 

(g)  How  it  ehould  be  entered, 

1.  The  attorney  in  entering  judgfineBt 
roust  obaerve  the  words  of  the  warrant  <f  at. 
torney.    Mynn't  case,  Prac.  Ca.  K.  B.  35. 

2.  The  warrant  of  one  executor  will  not 
justify  the  entering  a  judgment  against  afl. 
ElweU  V.  QttosA,  1  Stra.  20. 

(h)  Of  the  time  for  entering  vf  judgment. 
1.  If  one  give  a  warrant  of  attorney  to 
confess  a  judgment  for  the  saving  bail  harm- 
less, though  the  debt  be  not  paid,  the  bail 
cannot  sue  oot  exeoatkm  until  tbej  are  dam- 
nified,   wtffum.  6  Mod.  7a    ilns^  11  Mod.  2. 

3.  If  the  principal  give  a  wurant  of  at- 
torney  to  appear  for  himself  and  bis  b^t 
judgment  may  be  signed  against  the  bail  for 
want  of  appearance.  C&oert  v.  Feen,  3 
Show.  161. 

3.  If  a  warrantofatlomcybetoconfcist 
judgment  of  a  particolar  term,  and  the  Jodg- 
ment  be  not  entered  of  that  term,  the  power 
is  determined.  PUmau  ▼.  Hardyt  W.  Kel7< 
96. 

4.  If  an  attorney  enter  up  judgmeet  on  a 
warrant  of  attorney  in  a  diffisrent  termto  tbat 
which  is  expresaed  in  the  warrant,  the  coort 
will  refer  the  matter  to  the  master,  snd  order 
oompenaation  to  the  party  grieved.  J^' 
case,  1  Mod.  1. 

5.  If  a  warrant  of  attorney  be  to  enter 

judgment  of  a  partienlar  term  or  at  anv  tisM 

after,  it  may  be  entered  up  at  any  time  dniinff 

the  life  of  the  attorney.    MyntCe  osas,  1 

Mod.  1.  . 

a  But  if  the  warrant  be  general,  and  jndf- 

ment  be  not  entered  within  fbor  terns,  ptf- 

misMon  most  first  be  had  from  the  ooort  on 

affidavit.  IMod.  l.noftt.   Gombb40.  <^m»* 

6  Mod.  212.     Woodwar^t  ease,  7  Mod.  2. 

7.  Where  a  bond  ia  given  cooditiooed  to 
pay  at  a  fhture  day,  and  a  warrant  of  attor- 
ney to  enter  op  judgment  thereon,  ^^  J^ 
ment  ia  signed  and  execution  issosd  belort 
that  day,  Se  judgment  wUl  be  held  legolir; 
but  the  condition  operating  as  a  eeoed  eset»- 
tto,  the  execution  will  be  set  aside.  Am»' 
C.  T.  Hardw.  270. 

a  Judgment  on  an  old  warrant  of  attoiii>y 
cannot  be  entered  without  leave  of  . 

the  court,  on  affidavit  of  the  party*  [M906J 
being  alive.     Pagn0m''9  case,  3 
Show.  858. 
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9.  Judgment  (m  a  warrant  of  attorney  of 
above  two  jears*  standing  was  ftUowed  to  be 
entered,  on  affidavit  that  the  defendant  was 
alive.  Bmmdd  v.  Potffel,  Prao.  Ca.  C.  P. 
145, 

10.  The  ooart  permitted  judgment  to  be 
entered  upon  a  warrant  of  attorney  againit 
a  defendant  in  Jamaica,  on  an  affidavit  that 
he  was  alive  five  months  before.  BmonfUU 
▼.  Pewel/,  Wines,  66.    1  Barnes,  188.  8.  C. 

11.  Where  a  warrant  is  twenty  years*  old, 
role  to  enter  judgment  must  be  only  ntiiy  &c. 
i&Eyme  ▼.  flayifie,  1  Barnes,  37. 

(i)  Ejfeet  of  the  death  of  either  party. 

1.  Judgment  may  be  entered  on  a  warrant 
of  attorney  after  the  death  of  the  party  giving 
it.  FuUer  v.  Joeelyn,  2  Stra.  88S.  ilnon.  1 
VenL  310,  contra.  Seyliard  v.  CaMhume^  Ca. 
Prac  C.  P.  6.  contra. 

2.  Where  the  party  having  given  a  war- 
rant of  attorney  dies  the  same  day  the  judg- 
ment was  signed,  and  before  the  signing,  it 
shall  not  be  set  aside.  Fuller  t.  Johnton^  C. 
T.Hardw.  158.    T.Raym.18. 

3.  A  judgment  entered  up  in  term  on  an 
old  warrant  of  attorney  upon  the  usual  affida- 
vit, is  good  by  relation,  though  the  party  died 
early  in  the  same  day  when  the  rule  was 
granted.  Chemeey  v.  Needham^  Andr.  53.  2 
&ra,  1081.  S.  C. 

4.  Judgment  on  a  warrant  of  attorney 
signed  the  day  after  defendant's  death  was 
refused  to  be  set  aside.  Samle  v.  WiUthire^ 
2  Barnes,  212. 

5.  A  rule  was  made  to  enter  up  judgment 
at  the  suit  of  an  executor,  on  a  warrant  to 
enter  up  judgment,  &c.,  at  the  suit  of  testa> 
tor,  his  heirs,  and  executors.  C0U9  t.  Ha. 
^2  Barnes,  36. 

6.  On  a  warrant  to  enter  judgment  at  suit 
of  two,  motion  to  enter  judgment  at  suit  of 
the  survivor  was  fennerly  denied  in  C.  P.,  but 
b  now  grantod  in  both  courts.  Britten  v. 
naMk,  2  Barnes,  43.  52.    1  Barnes,  35. 
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7.  If  a  man  give  a  warrant  x>f  attorney  to 
oonfees  a  judgment  the  first  day  of  term,  and 
die,  it  may  be  well  entered  any  time  during 
that  term.  Anon.  6  Mod.  86.  Rt^ers  v. 
Srettott^  Ctu  Prac  C.  P.  11. 

8.  A  warrant  of  attorney  given  in  vacation 
to  confess  a  judgment,  is  not  vacated  by  his 
death  befere  the  judgment  acttoallT  entered, 
which  may  be  done  as  of  the  precedent  term. 
FPoodieanTi  ease,  7  Mod.  2.  Holt,  401.  Salk. 

87. 8.  C. 

9.  If  the  party  giving  it  die  within  a  year, 
judgment  may  be  entered  up  after  his  death, 
and  will  relate  to  the  first  day  of  the  term  he 
wasUving.    lSaund.219/. 

10.  Where  the  party  died  after  the  judg. 
meat  entered,  but  befere  the  roll  was  brought 
in,  it  being  a  pOot  ierminum  roll,  was  refused 
to  be  reoMvacf.    Oadeo  v.  Woodi00iid;  3  Salk. 

116. 

11.  If  either  party  die  in  vacation  within 


a  year  after  giving  a  warrant  of  attorney, 
judgment  may  be  entered  up  of  course  at  any 
time  after  in  that  vacation.  Oadeg  v.  Wood" 
toord,  7  Mod.  94. 

12.  But  the  court  refused  to  give  leave  to 
enter  up  judgment  on  an  old  warrant  of  at- 
torney after  pUintiff*8  death.     Wild  v.  Sand$^ 

Stra.  718. 

( j )  Effect  of  marriage. 

1.  Held,  that  a  warrant  to  confess  judg- 
ment given  by  a  feme  who  afterwards  mar- 
ries, is  thereby  revoked,    ilnon.  Salk.  399. 

2.  But  in  a  subsequent  case,  leave  was 
given  to  enter  up  judgment  on  a  warrant  of 
attorney  given  by  a  feme  sole,  who  married 
befere  it  was  entered.  Anon.  7  Mod.  53.  12 
Mod.  383.  1  Salk.  117.  a  C.  Lofft,  329. 
Ca.  Prac.  C.  P.  38. 

(k)  Coneequonee  of  the  revocation  of  ike  war* 

rant. 

A  plaintiff  may  have  leave  to  enter  a  judg- 
ment upon  a  warrant,  though  the  warrant  be 
revoked.  Oadee  v.  Woodward,  2  Ld.  Raynu 
850. 

(1)  When  the  walrrant  i9  forged. 

A  judgment  entered  upon  a  ferged  warrant 
of  attorney  was  set  aside,  and  a  vacatur  en- 
tered. Giboon  v.  Biohop  of  Bath,  1  Barnes, 
159, 160. 

(m)  fFhere  the  seals  were  torn  off, 

A  warrant  of  attorney  being 
given,  the»  person  executing  it  [  *1509  ] 
snatched  it  out  of  the  hands  of 
the  person  to  whom  it  was  granted,  and  tore 
off  the  seals,  and  for  this  an  attachment  was 
obtained,  ilnon.  1  Vent.  3.  Prac.  Ca.  K.  B. 
34. 

VII.    Of     JUSTIFICATIONS    UNOER    WAREANTS. 

1.  A  constable  may  keep  the  warrant  for 
his  own  justification,  but  must  make  return 
of  what  be  has  done  upon  it.  Reg.  v,  Wyatt^ 
2  Ld.  Raym.  1196. 

2.  A  warrant  most  be  set  forth  specially 
when  a  trespass  is  justified  under  it.  1 
Saund.  298.  n.  (1). 

I  3.  In  false  imprisonment,  the  defendant 
{pleaded  that  vicecomet  misU  quoddam  tear- 

rantum^  without  sUting  it  to  be  svb  sigiUo; 

still  it  is  sufficient,  for  it  shall  be  intended  to 

be  under  hand  and  seaL     Palm.  357.    2 

Saund.  305  a. 

WARRANTY. 
I.  Ov  wAERAirmEs  aisFSCTina  real  pro- 

pertt; — 

(a)  OeneraUy    respecting   them   and 

their  effects,  p.  1509. 

(b)  Who  can  take  advantage  of  them, 
p.  1510. 

(c)  Whom  they  hind,  p.  1511. 

(d)  Warran/tti  cAarto,  1512. 

11.  Of  warrantirs  of  prrsokal  proprrtt, 
p.  1512. 


1 


1509 


WARRANTY- 


I.  Op  wakrantiks  Axsracriiio  real  mo- 

PERTY  ; — 

(a)    OeneraUy  retpeeting  Mem,   and   their 

effeetB, 

1.  The  word  **  grant"  in  the  cbbc  of  a 
chattel  real  in  itaelf  imports  a  warranty. 
Spencer^  ▼.  Clarke  5  Co.  16  a« 

2.  The  word  <*(fMN/'  in  a  feoffment  by 
deed  makes  a  warranty  in  law.  4  Co.  81. 
2  Saund.  38  a.  n.  (5).    Cro  Eliz.  864. 

3.  But  the  word  **•  eonretri^^  or  ''  demin^^ 
in  the  can  of  freehold  or  inheritance,  doee 
not  import  any  warranty.  Spencer  ▼.  Clarke 
5  Co.  16  a.    2  Saund.  38  a.  n.  (5). 

4.  A  warranty  is  made  mutually  by  the 
word  ^  exeambiunC*  in  an  exchange.  2 
Saund.  38  a.  n.  (5) 

5.  A  warranty  by  a  penon  for  himself 
and  his  heirs  to  another  and  his  heirs  is  a 

Sneral  warranty.    Buekhartt  ▼.  Fenner^  1 
1.1. 

6.  If  a  charter  of  feoffment  be  made  with 
warranty,  and  the  deed  be  delivered,  and 
afterwards  livery  be  made,  yet  the  warranty 
is  good.    FUzherberCe  case,  5  Co.  79  b. 

7.  If  a  man  leases  rendering  rent,  and 
farther  binds  himself  and  his  heirs  to  war- 
ranty, the  express  warranty  does  not  toll  the 
warranty  in  law.    4  Co.  81. 

8.  An  implied  warranty  is  made  in  par- 
tition.   2  Saund.  38  a.  n.  (5). 

9.  An  express  warranty  will  not  restrain 
a  warranty  in  law ;  for  where  there  is  a 
warranty  in  law,  and  an  express  warranty, 
it  is  at  the  election  of  the  party  to  take  ad- 
vantage of  either.  Harriaon  v.  BwweH^ 
Vaugh.  126,  127.  1  Saund.  60  a.  n.  [&].  4 
Co.  81. 

10.  If  there  be  two  jomt-tenants  with 
warranty,  and  partition  be  made  between 
them  by  judgment  in  a  writ  of  pardlione 
faeienda,  by  force  of  the  stat.  31  Hen.  8.  c.  1 ., 
the  warranty  remains ;  but  if  they  had  made 
partition  by  deed  by  consent  after  the  said 
act,  the  warranty  had  been  gone.  Morriee'*a 
case,  6  Co.  12  b. 

11.  Warranty  annexed  to  partition  is 
void,  and  if  a  parcener  make  a  feoffment  and 
warrant  that  feoflbe  shall  hold  without  par- 
tition, it  is  also  void.    Mo.  21. 

12.  An  implied  warranty  is  made  in  a  gift 
in  tail  in  a  lease  for  life  of  land  reserving 
rent,  and  in  dower  assigned.  2  Saund.  38 
a.  n.  (5). 

13.  One  may  be  bound  by  a  warranty, 
though  be  could  not  by  any  means  avoid  it. 
Btddwin  v.  Smith,  1  Co.  66  b. 

14.  Intent  without  co?in  or  disseisin  will 
not  avoid  a  warranty.  FUtkerbert  v.  Leach, 
W.  Jones,  397.  Fitxherberea  case,  5  Co.  79  b. 

15.  Collateral  warranty  made  by  covin  to 
bar  the  remainder  shall  be  accounted  as  a 
warranty  to  commence  by  disseisin.  Mo. 
469. 

16.  Although  the  disseisin  was  to  the 


tenant  for  life,  or  to  one  who  was  to  be 
bound  by  the  warranty,  yet  inasmuch  as 
he  consented  to  the  disseisin,  it  shall 
not*  prevent  the  warranty  com- 
mencing by  disseisin.  FUaher'  [  *1510  ] 
bertha  case,  5  Co.  79  b. 

17.  Two  joint-tenants  with  warranty ;  the 
one  disseises,  the  other  disseisee  brings 
assise,  and  on  his  prayer  has  judgment  to 
recover  in  severalty,  the  warranty  is  gone. 
Sed  qumre,    Moniee^i  case,  6  Co.  12  b. 

18.  A  warrant  shall  be  construed  accord- 
ing to  the  strict  letter  and  words  of  the  deed. 
And.  262. 

19.  A  warranty  is  both  a  covenant  real 
and  personal  in  several  respects.  JRoU  v. 
0«6eni,  Hob.  28.  34. 

20.  Though  it  seems  to  be  entire,  it  may 
by  construction  of  law  be  divided.  8.  C. 
Hob.  24. 

21.  A  warranty  annexed  to  an  estate  for 
years  is  but  a  covenant  against  the  rightful 
entry  of  a  stranger.  WaUon  v.  HiU,  2  &ttnd. 
178. 

22.  When  a  warranty  is  annexed  to  an 
estate  for  years  in  a  fine,  it  is  only  a  cove- 
nant for  damages  in  the  personal  lien.  2 
Saund.  180. 

23.  A  warranty  made  to  two  joint-tenants 
and  their  assigns  extends  only  to  a  joint  as- 
signment.   l&U  V.  Ojftom,  Hob.  25. 

24.  Two  make  warranty;  one  dies;  the 
survivor  and  the  heir  of  the  deceased,  or 
the  survivor  alone,  shall  be  vouched  or  sued 
in  warrantia  eharU^  at  the  election  of  the 
party ;  and  each  one.  warrants  the  whole. 
Mo.  20. 

25.  A  warranty  is  no  bar  where  the  estate 
is  not  discontinued  or  divested  by  the  fine» 
1  Lev.  36, 37. 

26.  In  every  warranty  two  things  are 
implied  ;  a  voucher,  and  a  rebutter.  2 
Mod.  14. 

27.  A  warranty  is  to  secure  against  all 
eviction  by  elder  title,  either  by  entry  or 
action.    RoU  v.  Oabam,  Hob  26. 

28.  A  bond  to  warrant  and  defend  the 
land  extends  to  tithes  only,  not  trespasses. 
Mo.  175. 

29.  A  warranty  is  not  to  secure  against 
tortious  entails.      Tiadaie  v.  Eaaex,  Hob.  35» 

30.  A  warranty  cannot  enlarge  an  estate. 
Foph.  138. 

31.  The  warranty  on  a  fine  levied  by  te- 
nant in  tail  shall  not  bar  the  remainder;  1st, 
because  every  warranty  ought  to  be  knit  and 
annexed  to  an  estate ;  2nd,  because  it  is  a 
maxim  in  law  that  no  warranty  shall  extend 
to  bar  any  estate  of  freehold  or  inheritance 
which  is  in  eaae  in  possession,  reversioii,  or 
remainder,  and  not  displaced  and  pat  to  a 
right  before  or  at  the  time  of  the  wamnty 
made ;  3rd,  a  warranty  cannot  enlarge  an 
estote.    Heywood  v.  SmUfi,  10  Co.  96  b.  97  a. 

32.  Rights  ofentry  are  bound  by  oollateial 
warranty.    Smith  v.  T^ndai^  2  Salk.  686. 


WARRANTY. 


1511 


33.  Bat  thoagh  a  warra&tj  binds  or  ban^ 
it  does  not  eitinguiflh  a  right.    Id.  ibid. 

34.  If  annexed  to  the  grant  of  an  advow- 
■on,  it  will  entitle  the  grantor  to  a  recom- 
pense in  land  if  it  be  recovered  against  him. 
Coooer  y.  Andrews^  Hob.  43.    • 

&  A  warranty  made  to  two  joint-tenants 
is  lost  by  partition  at  common  law.  RoU  v. 
Otdora,  Hob.  25.    Owen,  104. 

36.  Otherwise  of  a  feoffment  Owen.  104. 

37.  If  a  man  makes  a  feoffment  in  fee 
with  warranty,  and  take  back  an  estate  in 
fee,  the  warranty  is  gone,  for  he  takes  back 
•8  large  an  estate  as  he  warranted.  1  Mod. 
182,  183.  Carter,  242.  Rail  ▼.  0«6omi 
Hob.  24. 

38.  Where  I  have  a  warranty  for  twenty 
acres,  and  infeoff  J  S.  of  one,  the  whole 
warranty  is  gone.    Cro.  Eliz.  469. 

39.  Upon  a  lease  by  tenant  in  tail  for  three 
lives,  the  lessor  dies  without  issue,  the  war- 
ranty is  determined.    Cro.  Eliz.  602. 

40.  TIm  court  of  Chancery  will  not  relieve 
against  a  collateral  warranty  binding  before 
the  act  for  the  amendment  of  the  law.  C.  T. 
Talb.  237. 

41.  If  a  man  seised  in  fee  conveys  land  to 
another  and  his  heirs  without  warranty,  all 
the  title-deeds  befonging  to  the  purchaser 
as  incident  to  the  land,  though  not  granted 
by  express  words.  Buekhurst  v.  Femur^  1 
Co.  1. 

42.  A  collateral  warranty  must  be  plead- 
ed in  a  writ  of  right.    2  Saund.  45  Z. 

(b)  Who  Mm  iake  advantage  of  them, 

1.  Ct$tuy  que  uee  may  take  advantage  of 

a  warranty  annexed  to  tne  estate.  Salk.  685. 

2.  The  plaintiff  in  ejectment 

[  *15li  ]  may  make*  title  by  a  collateral 

warranty.    Salk.  685. 

3.  A  warranty  to  a  man  his  heirs  and 
assigns  extends  to  a  stranger,  to  whose  use 
the  feoffor  sufiered  a  recovery.    Hob.  27. 

4.  A  warranty  descends  only  upon  the 
heirs  at  law.    Cra  Jac.  218. 

5.  Covenant  may  be  brought  upon  it,  with- 
out showing  any  eviction.    10  Mlod.  142. 

6.  He  that  is  in  by  recovery  in  the  ^post 
can  take  no  advantage  of  it,  nor  he  that 
is  in  the  per^  unless  it  be  in  the  ftr  by  him 
to  whom  the  warranty  was  made.    Hob.  27. 

7.  But  if  ieoflfbe  with  warranty  suffer  a 
common  recovery  to  the  use  of  himself  and 
his  heirs,  he  may  vouch  still,  for  it  is  his  old 
estate.    lb. 

8.  The  father  cannot  take  the  benefit  of  a 
warranty  made  to  the  son.   Orl.  Bridg.  441. 

9.  An  assignee  of  land  cannot  take  advan. 
tage  of  a  warranty  made  to  the  vendor  and 
his  heirs.    And.  299. 

(c)  Whom  they  bind. 

1.  A  warranty  binds  the  heirs,  though  not 
named.    2  Saund.  38  a,  n.  (5). 

'2.  A  warranty  by  father  and  son  jointly 
binds  the  son  doubly.    2  Sannd.  38  a,  n.  (5). 


3.  Where  the  warranty  is  by  two  jointly, 
the  heir  and  survivor  may  be  vouched,  or 
Uie  survivor  alone ;  eeetu,  in  a  joint  obliga- 
tion.   2  Sannd.  38  a.  38  6.  n.  (5). 

4.  A  warranty  to  a  man  his  heirs  and  as- 
signs, extends  to  all  assigns,  and  their  as- 
signs, totiee  quoiieo^    2  Saund.  38  b, 

5.  A  warranty  extends  to  an  assignee  of 
part    2  Saund.  38  6. 

6«  A  collateral  warranty  binds  the  right, 
but  only  till  the  warranty  be  defeated.  J. 
Bridg.  77. 

7.  A  collateral  warranty  binds  not  the 
king  without  the  actual  assets.    Hob.  339. 

8.  A  warranty  does  not  bind  the  land  be- 
fere  judgment  had  in  a  warrafUia  eharta. 
Holt,  175. 

9.  A  collateral  warranty  binds  upon  a 
presumption  in  law  that  the  ancestor  will 
not  bar  his  heir  by  his  warranty,  but  he  will 
leave  him  as  good  an  advancement  Orl. 
Bridg.  261. 

10.  A  being  tenant  fer  life,  remainder  to 
his  son  B  in  tail,  remainder  to  his  own  right 
heirs,  levies  a  fine  with  warranty  to  the  use 
of  C  in  fee ;  on  the  death  of  the  tenant  for 
life,  this  warranty  descending  on  the  son  will 
bar  his  entry  as  remainder-man  in  tail,  not- 
withstanding the  oonusee  of  the  fine  come 
in  by  way  of  use ;  for  either  the  conusee  or 
his  heir  or  his  assignee  may  plead  the  deed 
with  the  warranty  in  bar  to  an  ejectment  for 
the  land.  WUliamson  v.  Hancock,  I  Mod. 
192. 

11.  By  4  Ann.  c.  16.  s.  21,  all  warranties 
by  tenant  for  life  descending  to  a  remainder- 
man or  reversioner  are  void,  and  all  collateral 
warranties  by  an  ancestor  who  has  no  estate 
of  inheritance  in  the  land  are  void  against 
his  heir.    1  Mod.  193  notit,  2  Mod.  17  notis. 

12.  Tenant  in  tail  of  an  advowson  in 
gross  grants  the  same  in  fee ;  a  collateral  an^ 
cestor  releases  with  warranty ;  it  is  a  bar  to 
the  issue.    3  Leon.  212. 

13.  Feme  tenant  in  tail,  remainder  to  her 
sisters  in  fee ;  the  tenant  in  tail  and  her  hus- 
band levy  a  fine  to  the  use  of  them  two  and 
the  heirs  of  the  body  of  the  wife,  the  remain- 
der to  the  heirs  of  the  husband,  with  warranty 
afirai^st  them  and  the  heirs  of  the  wife ;  feme 
dies  without  issue;  the  warranty  is  a  bar. 
Carter,  243. 

14  The  collateral  warranty  of  tenant  in 
tail  descending,  though  without  assiHs,  upon 
a  remainder-man  or  reversioner,  will  bar  the 
remainder  or  reversion.     1  Mod.  183  notia. 

15.  If  husband  and  wife  levy  a  fine  stir 
conceseit  to  A  for  ninety-nine  years,  if  he 
should  so  long  live,  with  a  general  warranty 
against  all  persons  during  the  said  term,  an 
action  of  covenant  will  on  the  death  of  the 
husband  lie  against  the  wife  upon  the  war- 
ranty.     WooUon  v.  Hele,  1  Mod.  290. 

16.  A  warranty  extends  only  for  the  life 
of  warrantee,  unless  it  be  to  him  and  his 
heirs.    2  Saund.  38  b» 
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17.  A  Wttiranty  does  bind  an  infant  if  his 
entry  b  not  lawmL  DiUon  ▼.  JFVotiie,  Popb. 
71. 

18.  A  warrantry  descending  npon  an  in- 
ftnt  does  not  bind.  Tipping  v,  Coxttii,  1  Ld. 
Ray m.  35. 

19.  At  common  law,  the  distinction  of  a 
Uneal  and  collateral  warranty  was  useles  and 

unknown ;  and  as  to  any  eflbct^ 
[*lffl2]  of  law,  there  was  no  diflbrence 

between  a  lineal  and  collateral 
warranlj;  but  the  warranty  of  the  ancestor 
descendmg  upon  the  heir,  be  it  the  one  or  the 
other,  did  equally  bind.  BoU  v.  Hortan^ 
Vangh.  366. 

(d)  Warrantia  charUt. 

1.  Warrantia  charts  will  lie  in  all  sections 
real,  either  before  or  pending  those  actions, 
though  a  voucher  or  rebutter  lie  in  those  ac 
tions.    Hob.  22. 

2.  It  will  lie  where  land  and  damages,  or 
land  only,  have  been  recovered.    Hob.  23. 

3.  It  does  not  lie  on  a  general  warranty 
where  the  warranty  is  only  against  the 
ftoflS>r  and  his  heirs,  unless  dedi  be  in  the 
charter  or  deed  2  Dy.  221.  pi.  17.  Cro.  £1. 
861. 

4.  It  win  not  tie  upon  a  deed  that  passes 
nothing.    Hob.  22. 

5.  fuir  where  damages  only  have  been  re- 
covered.   Hob.  23. 

6.  No  one  shall  have  a  warrantia  charts 
who  is  not  privy  to  the  estate,  who  has  not 
the  same  estate  as  well  as  the  land  to  which 
the  warranty  was  annexed.    Vaugh.  384. 

7.  It  must  be  brought  b^  the  tenant  in 
demand  of  the  land ;  but  m  some  cases  it 
may  be  brought  by  the  vouchee.    Hob.  21. 

6.  In  w^xantia  chartie,  if  the  lands  lie  in 
two  counties,  i>laintifF  must  suppose  in  his 
count  that  he  is  impleaded  in  both.  2  Dy. 
221.  pi.  17. 

9.  This  is  a  real  action,  and  binds  the 
land.    Yelv.  139. 

10.  A  judgment  in  it  binds  the  land  firom 
the  teste  of  the  writ.    Hob.  S2. 

11.  Warrantia  chartss  depeoding  is  no 
bar  in  covenant    Yelv..  139. 

II.  Of  warranties  or  pkmonal  rROPCRTT. 

1.  Where  the  seller  has  the  possession  of 
chattels,  the  bare  affirming  them  to  be  his 
makes  a  warranty.  Medina  v.  SUiughi9n^ 
Salk.  210.    Holt,  2()a  1  Ld.  Raym.  593. 

2.  Otherwise  where  he  has  not  possession, 
ibr  there  is  room  to  question  his  title;  and 
etneat  emptor.  S.  C.  Salk.  211.;  but  see  id. 
note. 

3.  Such  affirmance  is  no  warranty  on  a  sale 
of  lands,  whether  the  seller  be  in  or  out  of 
possession.     Medina  v.  Stoughion<t  Salk.  211. 

4.  A  warranty  of  goods  ought  to  be  at  the 
time  of  sale.    Holt,  5.    Cro.  Jac.  470.  630. 

5.  Or  before  the  sale,  but  not  after.  2  Ld. 
Raym.  1120. 

&  A  man  offisrs  plate  to  sale  with  warranty, 
and  afterwards  sells  it  to  the  same  person  for 


less  money;  the  warranty  does  not  extend  to 
the  sale.    1  Stra.  414. 

7.  In  an  action  on  the  case,  a  dedaration, 
stating  *"  that  the  plaintiff  bought  such  wines 
of  the  defendant,  and  that  the  defendant  in 
consideration  thereof  then  and  there  warrant- 
ed them  to  be  merchantable,**  is  good  after 
verdict,  for  it  shall  be  intended  that  the  war- 
ranty and  the  contract  were  made  at  the  same 
time.  Mew  v.  RutaeU,  2  Show.  284.  Skin. 
104.  Bemng9ageY.RaMmm^2  8bow.9S0. 
HawletU  case.  Latch,  156. 

WARREN. 

1.  The  owner  ofthe  soil  within  a  free  chase 
may,  by  prescription,  have  commoa  for  his 
sheep,  and  warren  for  his  conies,  but  he  can- 
not  surcharge  nor  make  burrows  in  other 
places,  &C.,  unless  he  have  warren  by  ^rant ; 
but  a  new  warren  cannot  be  erected  without 
charter.    Case  of  Forettt,  12  Co.  12. 

2.  If  one  has  a  warren  by  charter  in  all  hit 
manor,  he  may  erect  a  lodge  and  make  coney- 
burrows  in  any  place.  Cro.  Jac  156.  Que 
of  Foretto,  12  Co.  22. 

3.  Warren  in  a  common  is  good,  and  the 
commoners  cannot  kill  the  conies  damage 
feasant    Owen,  104. 

4.  In  free  chaees,  he  who  has  any  freeboid 
within  them  may  cut  the  timber  and  wood 

Cwing  upon  it  without  any  view  or  license, 
if  he  leave  not  sufficient  for  covert,  he 
shall  be  punished  at  the  suit  of  the  king;  so, 
if  a  common  person  has  chase  in  amSher's 
soil,  the  owner  of  the  soil  cannot  destroy  all 
the  covert.    Case  of  jPoretts,  12  Go.  22. 

5.  A  warren  in  another  land  is  not  sus- 
pended by  taking  a  lease  of  parcel  of  the  land. 
BiUrs  case,  7  Co.  23  b. 

6.*  Warren  granted  to  A  in  all 
his  lands  in  D ;  he  shall  not  have  [  *1513  ] 
a  warren  in  lands  afterwards  pujr- 
chamd  in  B.    BudUey  v.  Thomas^  Vkxw.  130. 

7.  An  action  does  not  lie  against  a  man 
for  making  coney-burrows  in  his  ovm  lands. 
BouUtan*9  case,  5  Co.  104  b. 

8.  A  warrener  may  kill  any  dog  that  uses 
to  hunt  his  conies.    Cra  Jac.  44. 

9.  If  a  dog  be  killed  in  pursuing  ooniea, 
it  is  not  necessary  in  a  plea  of  justification  to 
allege  that  he  could  not  otherwise  be  pre- 
vented.   1  Saund.  84.  n.  (3). 

WASTE. 

I.  What  oonstitutis  wastk,  p.  1513. 
II.  What  is  not  wasts,  p.  1514. 

III.  RCMEDIHS  FOR  WASTK ; — 

(a)  By  an  action  of  watte  ; — 

1.  9y  whom  it  lies,  p.  1514. 

2.  By  whom  not,  p.  1515. 

3.  Against  whom  it  lies,  p.  1515. 

4.  Against  whom  it  dioea  not 

lie,  p.  1515. 

5.  For  what  sort  of  waste  it 

lies,  p.  1516. 
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6.  Where  maintainable,  p.1516. 

7.  Ofthewrit,  p.  1516. 

8.  Declaration,  p.  1516. 

9.  Abatement  of  the  writ,  p. 

1517. 

10.  Pleas,  p.  1517. 

11.  Evidence,  p.  1518. 

12.  View,  p.  1518. 

13.  Judgment,  p.  1519. 

14.  Of  the  writ  of  estrepemeut, 

p.  1519. 

(b)  By  an  action  on  the  ease  in  the  na- 

ture of  loasiet  p.  1519. 

(c)  By  action  of  tretpasSf  p.  1519. 

(d)  By  acHon  ^trover,  p.  1519. 

(e)  By  teixiwe  of  the  thing  wasted^  p. 

1520. 

(f)  By  injunction  to  restrain  toatte,  p. 

1520.    . 

(g)  When  a  U  a  forfeiture,  p.  1520. 

I.  What  ooNsnnrm  wastb. 

1.  If  the  lessee  do  any  act  by  which  the 
nature  of  the  thing  demised  is  changed*  it  is 
waste ;  eeeuo  if  he  only  better  a  thing  in  the 
■ame  kind.  Lord  Draey  v.  AokwHh^  Hob. 
934.    SSaand.259. 

2.  Whatever  is  considered  as  waste  in  a 
court  of  law,  shall  be  so  considered  in  a  court 
of  equity.    1  Mod.  95. 

3.  It  is  waste  to  convert  ancient  meadow 
intoaraUe.  Mo.  101.  2Saund.  259.  Hob. 
234. 

4  So,  to  turn  wood  into  pastare,  to  dry  up 
a  piscary,  to  suffer  a  surronnder,  or  suffer  to 
decay  the  pale  of  a  park.  Lord  Draey  v. 
^skwiih.  Hob.  234. 

5.  To  convert  arable  or  pasture  land  into 
wood,  or  wood  into  arable  land,  is  waste.  1 
Dy.  37.  pi.  43.    2  Sannd.  259. 

6.  Ploughing  up  strawberry  beds  is  waste. 
2Saund.259.  n.[c]. 

7.  Or  converting  meadow  into  orchard.  2 
Saund.  259. 

8.  The  lessee  of  a  house,  with  a  clause  quod 
poioii  eommodum  auum  inde  facere  muiori 
modo,  &c.,  cannot  pull  it  down.  Colt  v.  Bi- 
ikop  of  Coventry,  Hob.  159. 

9.  It  is  waste  to  remove  out  doors,  although 
the  lessee  himself  hasHorectod  them ;  other- 
wise of  indoors  and  partitions;  also  to  remove 
glass  or  windows  affixed  before  the  lease,  or 
any  fixtures.   Mo.  177.  2  Saund.  259.  259.  a. 

10.  With  respect  to  the  exceptions  in  fa- 
vour of  trade  and  matters  of  ornament,  see  2 
Saund.  259  a.  259  a.  n.  [e]. 

11.  So,  pulling  down  a  house  and  rebuild- 
ing it  smaller  or  larger  than  before.  2  Saund. 
259. 

12.  It  is  waste  to  pull  down  a  house  and 
rebuild  it,  although  it  is  too  ruinous  to  be  re- 
paired.   1  Mod.  95. 

13.  To  build  a  new  house  is  no  waste,  but 
to  take  timber  either  for  the  building  or  re- 
pairs  of  it,  is  waste.  Lord  Draey  v.  ^dtkwiikt 
Hob.  934.    2  Saund.  259. 
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14  If  a  lessee  pull  down  a  brewhouse  and 
build  dwelling-houses  on  its  site,  it  is  waste. 
Cole  V.  Forth,  1  Mod.  95. 

15.  Though  the  tenements  newly  built  are 
of  greater  value.    Cole  v.  Greene,  1  Lev.  309. 

16.  Converting  corn-mill  to  a  fulling-miU 
is  waste.    Cro.  Jac.  182. 

17.*    Lease  conditioned    that 
lessee  shall  not  do  any  waste;  [  '1514  ] 
suffering  the  house  to  go  to  ruins, 
is  waste  within  the  statute,  and  a  breach  of 
the  condition.    3  Dy.  281.  pi.  21.    2  Saund. 
259. 

18.  If  the  lessee  build  a  new  house,  and 
keep  it  not  in  repair,  it  is  waste ;  and  the 
writ  must  be  in  domilnu  dimi$»i8.  Lord  Dra* 
ey  v.  Askwith,  Hob.  234. 

19.  Waste  was  assigned  in  permitting  the 
sea-banks  or  the  banks  of  a  river  to  be  so  ru- 
inous that  the  sea  overflowed  the  land.  Mo. 
62. 69.  73. 

20.  If  the  lessee  of  a  manor  open  a  mine, 
it  is  waste.  Lord  Draey  v.  Aokwith,  Hob. 
234.  ^ 

21.  Digging  for  gravel,  lime,  or  clay,  &c«, 
in  unopenKl  pits  or  mines  is  waste;  but  other- 
wise, if  in  open  pits  or  mines,  or  if  the  mines 
are  granted  by  name.  Mo.  101.  2  Saund. 
259. 259  a,  6. 

22.  A  **demi8eth,  granteth,  and  to  &rm 
letteth,  &.C.,  with  all  manner  of  timber  trees, 
great  oaks  excepted;'^  yet  the  lessee  may  not 
foil  any  timber.    3  Dy.  374  pL  18. 

23.  To  fell  willows  growing  in  the  soil  of  a 
manor,  or  pollards  not  fit  for  building,  is  waste. 
Ouffiy  ▼.  Pinder,  Hob.  219.    Mo.  101. 

24.  Cutting  birch  trees  used  for  timber  in 
the  country  where  they  grow,  is  waste.  Mo. 
812. 

25.  So,  cutting  down  fruit  trees.  2  Saund. 
259. 

26.  Or  cutting  down  tiniber  trees  to  the 
value  of  3j.  id.    2  Saund.  250. 259. 

27.  Eradicating  white  thorns,  adjudged 
waste,  but  not  oueeindo  et  vendendo.  Cro. 
Jac.  126. 

28.  Lopping  and  topping  ashes  and  elms« 
is  waste.     1  Dy.  65.  pi.  2. 

29.  Destruction  of  heir-looms.  2  Saund. 
259.  n.  [c]. 

30.  So,  if  tenant  for  lifo  of  a  park,  warren, 
dovehouse,  piscary,  &c.,  kill  so  much  game, 
&c.,  that  enough  is  not  led  for  stores.  Id. 
ibid. 

II.  What  is  not  waste. 

1.  It  is  not  waste  to  stub  up  thorns,  bushes, 
&,c.    2  Saund.  259. 

2.  The  lessee  can  cut  trees  for  reparations, 
although  he  covenants  to  repair  at  his  own 
costs.    Mo.  23. 

3.  To  dig  a  meadow,  or  to  drain  a  sewer, 
is  no  waste.  Lord  Draey  v.  Aekwith^  Hob. 
234. 

4.  So,  cutting  a  trench  in  a  field  to  carry 
off  the  water.    3  Dy.  361.  pi.  12. 

5.  If  the  house  be  ruinous  tempore 
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ffiofitf,  the  lessee  may  pull  down  and  rebuild. 
9  Leon.  189. 

6.  If  the  lessor  build  a  house  after  the 
lease,  and  the  lessee  keep  it  not  in  repair,  it 
is  no  waste.  Lord  Dracy  v.  AikvoUk,  Hob. 
234. 

7.  If  the  lessee  of  mines  by  special  name 
open  a  new  mine,  it  is  no  waste,  but  to  take 
timber  for  the  maintenance  or  use  of  it,  is 
waste.    Id.  ibid. 

8.  The  destroying^  of  conies,  &c.,  is  not 
waste  by  the  lessee  of  a  warren.  MoyU  v. 
MoyU,  Noy,  70. 

III.  Rbmkoibs  for  waste; — 

(a)  By  an  action  of  uhuU  ; — 

1.  By  whom  it  lies. 

1.  One  may  have  an  action  of  waste  upon 
several  leases,  and  upon  several  grants  of  a 
reversion.  Cro.  Jac.  330. 

2.  Waste  in  the  tenuU  lies  by  an  assignee 
in  the  reversion  against  lessee  for  years,  after 
assignment,  excepting  the  benefit  of  the  ooal 
mines  and  trees ;  the  exception  being  void. 
Sanders  v.  Nonoood,  Cra  EUz.  683. 

3.  Waste  lies  against  lessee  for  years,  with 
a  proviso  that  the  lessor  might  cut  and  carry 
away  the  timber  growing,  &c ;  for  this  is  a 
covenant  only  and  no  exception.  Luthford  v. 
Saunders,  Cro.  Eliz.  690. 

4.  If  the  king  grant  annum  diem  et  oos- 
/um,  the  grantee  can  have  waste.    1  Ro.  183. 

5.  A  tenant  in  common  who  leases  hia 
part  to  his  companion  for  years  can  sue  him 
for  waste.    Mo.  71. 

6.  Lessee  for  life,  with  a  contingent  re- 
mainder, is  no  bar  to  him  in  reversion  to 
bring  an  action  of  waste.    Aleyn,  16. 

7.  Lease  for  years,  remainder  for  life,  the 
lessee  for  years  makes  waste ;  the  lessee  for 
life  dies ;  the  remainder-man  in  fee  cf  n  pun- 
ish the  waste.    Mo.  18. 

8.  Lease  for  years,  remainder  to  D  for  life, 
without  impeachment  of  waste,  remainder  to 
6  in  tail;  tenant  commits  waste  in  the  life 

of  D,  who  dies    before  waste* 
[  *I515  ]   brought;  action  lies  for  hikp  in 
remainder.    Cro.  Jac  688. 

9.  Though  tenant  for  life  or  years  be  dis- 
punishable for  waste  duringthe  life  of  tenant 
m  reversion  or  remainder,  yet  after  his  death 
he  in  rewrsion  in  fee  can  have  his  action  of 
waste.    Bray  v.  TVocy,  W.  Jo.  51. 

10.  Tenant  for  life,  remainder  for  life,  re- 
mainder in  fee;  tenant  for  lifo  commits 
waste ;  he  in  the  remainder  for  lifo  dies ;  the 
remainder-man  in  foe  may  have  an  action 
of  waste  against  the  tenant  for  life.  Paget 
V.  Gary,  5  Ca  76  b. 

IL  So  also  if  the  remainder-man  for  lifo 
after  the  waste  committed  had  surrendered 
to  him  in  the  remainder  in  fee.  Id.  ibid. 

3.  By  whom  not. 
1.  If  tenant  for  lifo  or  years,  without  im- 
peachment of  waste,  make  lease  for  years  or 
otherwise,  he  in  remainder  in  foe  cannot 


have  his  action  for  waste.    Bray  t.  TVocy, 
W.  Jo.  21. 

2.  It  does  not  lie  for  grantee  of  reversion 
by  fine  without  attornment.    1  And.  285. 

3.  The  plaintiff  having  but  a  third  part  of 
a  reversion  in  common  with  two  others,  can- 
not brmg  waste.  IBU  v.  Hdrt^  Ore  Eliz. 
357. 

4.  Tenant  in  tail,  after  possibility  of  tssoe 
extinct,  cannot  have  an  Mtioo  of  wrnatft*  2 
Saund.  251. 

5.  A  remainder.man  in  tail  bargaina  and 
sells  the  land,  and  then  levies  a  fine  without 
proclamations;  the  bargainee  cannot  have 
waste,  because  he  hoUs  bat  for  life.  Mow  290. 

6.  An  action  of  waste  does  not  lie  in  an- 
cient  demesne.  Greene  v.  Cole^  3  Sannd. 
254. 

3.  Against  whom  it  lies. 

1.  Waste  lay  at  common  law  only  nffainat 
tenant  by  the  curtesy  or  in  dower.  Ifeysr 
of  Norwich  V.  Johnmm^  3  Mod.  90. 

2.  Waste  was  given  by  the  eCatnte  of 
Gloucester  against  tenant  for  lifo  or  years, 
and  treble  damages.    lb. 

3.  The  lessee  is  liable  for  all  waste  done 
upon  the  land  by  whomsoever  committed. 
Saund.  259  b.  n.  [/]. 

4.  Every  assignee  of  the  first  leasee,  me- 
diate or  immediate,  is  within  the  act  II H.  6. 
c.  5.  against  assignments  to  prevent  actions 
of  waste.  Booth  v.  Skevingion,  5  Co.  77  a. 
2  And.  23. 

5.  Although  the  act  speaks  only  of  him  in 
reversion,  yet  he  in  remainder  is  within  it 
Id.  ibid. 

6.  The  pernancy  of  the  profits  is  travers- 
able, and  not  the  mtent  with  which  the  de- 
fendant granted.     Id.  ibid. 

7.  It  hes  against  the  assignee  of  the  lessse 
of  part  of  the  term,  Semb.  Stweion  v.  C^isle, 
Yelv.37. 

8.  An  occupant  shall  be  poniahed  for  waste, 
for  he  has  the  estate  of  the  lessee  for  life; 
tenant  by  statute-merchant,  statute-staple  or 
elegit,  are  not  of  the  statute  of  Gloucester 
against  waste.  Dean  and  Chapter  of  War- 
eeiter^e  case,  6  Co.  37  a. 

9.  It  lies  against  the  devisee  of  the  ooco- 
pation  of  a  term  for  years.    Plow.  524. 

10.  Waste  lies  against  the  kind's  grantee, 
e.  g*  where  the  particuhir  estate  is  toffoited 
and  granted  over  by  the  king.    1  Ro.  20. 

11.  If  lessee  devises  his  term  and  dies, 
and  then  his  executors  do  waste,  and  aAer> 
wards  assent  to  the  devise,  an  action  of  wests 
in  the  lenuit  lies  against  the  execatora.  iSnra- 
<2ers  V.  itfortffood,  1  BrownL  141.  Cro.  Elix. 
683.  S.  C. 

12.  Waste  lies  against  an  administrator 
of  a  rightful  executor,  though  the  statute 
charges  only  executors  dt  son  tori  and  ad* 
ministrators,  that  they  shall  be  liable  as  the 
executor  or  intestate.  Holeomb  v.  Petit,  3 
Mod.  113. 

13.  Waste  lies  againet  an  executor  4e 
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Pni  of  ft  term  for  yoars.    Mayor  of  Mfrwieh 
V.  Joftruon,  Comb.  7.  3  Mod.  93. 

14  If  a  disseisor  does  waste,  an  action  lies 
against  the  disseisee.    1  Leon.  264. 

4.  Against  whom  it  does  not  lie. 

1.  Tenant  for  years  or  for  life,  was  not 
punishable  for  waste  at  common  law.  fVil- 
Uan  V.  Berkley,  Plow.  247. 

3.  If  there  be  lessee  for  life,  with  remain* 
der  for  life,  no  iction  of  waste  lies  against 
the  first  lessee  during  the  continuance  of  the 
remainder ;  but  if  Uiere  be  remainder  for 
years,  it  does  not  lie.     1  Ro.  388. 

3.  Tenant  for  life  without  impeachment  of 
waste^  shall  not  be  impeached  in  any  action 

of  waste;  but  such  tenant*  has 
[  *i516  ]  no  absolute  interest  in  the  trees. 
4  Co.  63  a. 

4.  A  lease  for  years  may  be  made  without 
impeachment  of  waste.  Udalv.  UdaltMeyn. 

5.  If  the  lessor  sell  the  trees  which  are  not 
ezceptedt  and  the  beasts  of  the  lessee  enter 
and  destroy  the  springs,  the  lessor  cannot 
charge  him  in  waste.    Mo.  9. 

6.  If  a  woman  tenant  for  life  takes  bus. 
band,  who  commits  waste,  and  afterwards 
the  woman  dies,  the  husbojid  is  not  within 
the  statute  of  Gloucester,  and  shall  not  be 
punished  for  this  waste.  Southeoie  v.  Clifton, 
5  Co.  75  b.    Lutw.  [253. 256.]. 

7.  Waste  does  not  survive  against  an  exe- 
cutor.   2  Saund.  252. 

8.  An  action  of  waste  is  not  maintainable 
where  the  lessee  repairs  before  action  brought, 
yet  the  defendant  ought  to  plead  the  special 
matter.    fVhelpdale*»  case,  5  Co.  119  a. 

9.  If  lessee  without  impeachment  of  waste 
cut  the  trees  or  prostrate  the  house,  the  les- 
sor cannot  have  an  action,  but  he  can  retake 
them.    Mo.  327. 

5.  For  what  sort  of  waste  it  lies. 

1.  There  was  no  remedy  at  common  law 
for  vblnntary  or  permissive  waste  by  lessee 
for  life  or  years.  Cudlip  v.  RundaU,  4  Mod. 
10. 

2.  Waste  will  not  lie  against  the  lessee 
for  houses  destroyed  by  a  tempest  Cotpper 
V.  Andrews,  Hob.  40. 

3.  So,  if  the  house  is  destroyed  by  fire,  no 
action  of  waste  lies.    1  Saund.  323  b. 

4.  It  does  not  lie  for  timber  cut  between 
the  levying  a  fine  by  tenant  for  life  and  the 
entry  to  avoid  it.    1  Saund.  319  r.  n.  [m]. 

5.  A  negligent  or  permissive  waste  is  not 
punishable  at  common  law  in  a  tenant  at 
will ;  otherwise  of  voluntary  waste  by  him. 
Countess  of  Salop  v.  Crompton,  Cro.  EUiz. 
777. 764.    Pardon  v.  Ishanit  3  J^v.  359.  n. 

6.  Waste  lies  under  the  statute  of  Glou- 
cester for  permissive  as  well  as  voluntary 
waste.    1  Saund.  323  6. 

7.  Waste  does  not  lie  fer  cutting  trees  re- 
served  or  excepted  by  Uie  lease.  1  Dy.  19. 
pLllO.    lIi«on.49.    2  And.  133. 


6.  Where  maintainable. 

1.  An  action  of  waste  is  maintainable  in 
London  by  the  custom.  Greene  v.  Coie^  2 
Saund.  254. 

2.  The  jurisdiction  of  the  court  in  London 
to  hold  plea  in  waste  is  not  taken  away  by  the 
statute  of  Gloucester.    Id.  ibid. 

7.  Of  the  writ. 

1.  One  writ  of  waste  may  lie  upon  several 
leases.    Noy,  13. 

2.  Waste  by  one  joint-tenant  to  whom  the 
other  releases;  plaintiff  may  by  his  writ  sup- 
pose that  he  leased  alone.    2  And.  97. 

3.  The  writ  being  in  the  tenets  not  tenuity 
is  not  good,  and  the  defendant  being  charged 
in  right  of  his  wife,  who  wae  tenant  fer  life 
and  dead,  the  action  is  gone,  for  it  should  be 
fecerunt  vasium ;  but,  if  otherwise,  concord 
with  satisfaction  is  a  good  plea  here,  for 
damages  only  are  recoverable.  SaehenereU 
V.  BagnoU,  Cro.  Eliz.  356,  357. 

4.  If  waste  ia  brought  by  baron  and  feme, 
the  writ  most  conclude  to  the  feme  only. 
Earl  of  Clanriekard  v.  Sidney,  Hob.  1. 

5.  A  writ  of  waste  against  baron  and 
feme,  supposing  the  wife  held  the  lands  ex 
demi89ione  J  J,  ner  fermer  husband  and  the 
count  special,  is  not  good,  fer  it  ought  to  have 
been  special,  and  is  not  aided  by  18  Eliz. 
after  verdict ;  otherwise,  if  there  is  no  writ. 
Greenfield  v.  Dennu^  Cro.  Eliz.  722. 

6.  Waste  in  land  cannot  be  assigned  to  be 
in  cutting  trees,  but  it  may  in  digging 
chalk,  clay,  gravel,  &,c.  Anon.  Mo.  73.  pi. 
200. 

7.  Although  the  writ  only  recites,  that  by 
by  the  statute  non  licuit  alicuifacere  vastum, 
4rc.,  til  dmnibiu^  boseis,  et  ^ardinis,  omitting 
terrie^  and  in  the  conclusion  thereof  it  is 
said,  that  the  defendant  feeU  vaotum  de  ter* 
lis,  SfC,,  yet  the  writ  is  sood ;  and  so,  it  is,  if 
more  is  in  the  end  of  tne  writ  than  in  the 
premises.    Lutw.  [653.] 

8.  Declaration. 

1.  The  declaration  must  charge  the  de. 
fendant  according  to  the  nature  of  his  ten- 
ancy.   2  Saund.  233  a. 

2.  It  must  show  how  the  plaintiff  is  enti- 
tled to  the  inheritance ;  and  if  the 
pkiintiffs*  are  parceners,  it  must  [  *1517  ] 
be  so  stated.    2  Saund.  235. 

3.  The  plaintiff  declared,  that  one  enfe- 
ofied  another  to  the  use  of  the  plaintiff  and 
his  heirs ;  and  did  not  say,  that  he  enfeoffed 
the  other  and  his  heirs ;  still  it  was  held  good. 
Mo.  871. 

4.  If  plaintiffs  are  husband  and  wife,  the 
reversion  must  be  stated  to  be  in  both.  2 
Saund.  235  a.  n.  (2). 

5.  In  waste  brought  by  the  grantee  of  the 
reversion  ac^ainst  tenant  for  life,  it  ought  to 
be  shown,  mat  the  waste  was  done  after  the 
attornment.    Plow.  202. 

6.  If  pkiintiff  be  assignee,  he  peed  not 
name  himself  so,  if  he  sets  out  his  title  spe- 
cially as  such.    2  Saund.  235  a.  n.  (2). 
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7.  A  lease  i»  made  to  commenoe  at  a  fu- 
ture day,  before  which  the  reveraicm  is  aeve- 
ral  times  granted  over ;  afterwards  the  lessee 
entering  commits  waste ;  the  last  assignee 
may  count  ex  aasignatione  of  each  to  whom 
the  land  came  afler  the  lease  made,  although 
there  was  no  tenure  under  them.  2  Dy.  206. 
pi.  11. 

8.  If  the  writ  be  general,  *^  whose  heir  he 
is,**  and  the  declaration  state  an  inheritance 
in  special  tail,  it  is  no  variance.  1  Saund. 
235  a.  n.  (2). 

9.  Plaintiff  declared,  that  an  abbot  was 
seised,  in  right  of  his  abbey,  of  the  place 
wasted,  and  demised  to  defendant,  and  that 
Hen.  8.  being  seised  on  the  dissolution, 
granted  to  plaintiff  and  his  heirs  tenementa 
prtidicta  per  nomen  manerii  de  C.  cum  perti- 
neniU^  this  is  sufficient,  without  averment 
that  the  land  in  lease  is  part  of  the  manor.  2 
Dy.  207.  pL  14. 

10.  It  must  show  the  quality  and  quantity 
of  the  waste  done.    2  Saund.  235  a.  n.  (3). 

11.  In  waste  for  pulling  down  walls,  they 
must  be  alleged  to  be  covered.  2  Dy.  108.  pi. 
31. 

12.  So,  for  destroying  a  manger  and  plank 
floor,  that  they  were  6xed  to  the  soil.    lb. 

13.  A  declaration  in  an  action  of  waste,  that 
the  defendant  ploughed  up  the  land,  which 
was  pasture,  ^Hiic  faeit  txueum,**  is  bad  for 
micertainty,  even  after  verdict  Gunning  v. 
Gunning,  2  Show.  8. 

14.  It  must  state  it  to  be  to  the  disinherit- 
ing of  pfauntiff.    2  Saund.  236.  n.  (4). 

9.  Abatement  of  the  writ. 

1.  If  waste  be  brought  by  tenant  in  tail, 
and,  pending  the  action,  ho  becomes  tenant 
after  possibility,  the  action  is  gone.  1  Ro. 
106. 

2.  In  waste,  the  plaintiff  made  title  to  the 
reversion  by  descent ;  the  defendant  pleaded 
in  abatement,  that  his  title  to  the  reversion 
was  by  devise,  and  then  traversed  the  de- 
scent, and  held  good  on  a  general  demurrer. 
Ferrers  v.  Wtttiama,  Lutw.  [657]. 

10.  Pleas. 

1.  If  waste  be  brought  in  the  tenet,  the 
tenant  may  plead  a  surrender  to  the  lessor, 
and  demand  judgment,  because  it  should 
have  been  in  tne  tmmt.  Stubbin9  v.  Bird.  2 
Mod.  65. 

2.  If  the  house  be  destroyed  by  enemies, 
or  tempest,  the  tenant  must  plead  it  in 
excuse  if  he  means  to  take  advantaire  of  it 
2  Saund.  238. 422. 

3.  So  also  if  the  ^house  was  in  a  ruinous 
state  at  the  commencement  of  the  lease.  2 
Saund.  238  a.  259  a. 

^  4»  In  waste  against  a  woman  tenant  for 
life  by  use  limited,  she  pleaded  that  the  house 
was  so  ruinous  tempore  nwrtiM  viri  mi  in 
grouo^  numerio  ei  eonuptum  quod  per  debilu 
Motions  maremii  reparart  non  patuU.  and  held 
ft  good  plea*    Ma  54. 


5.  In  waste  by  an  infiant  heir  against  his 
guardian,  where  he  appears  by  attorney,  the 
guardian  cannot  plead  the  nonage,  but  should 
take  it  by  protestation.    2  Saund.  103  6. 

6.  ^]Ad  waste*'  is  the  general  issue;  it 
admits  nothing,  and  must  conclude  to  the 
country.    2  Saund.  238. 

7.  Waste  assigned  in  cutting  down  and 
selling,  when  defendant  had  only  lopped; 
upon  nul  waste  pleaded,  he  may  give  the  spe- 
cial  matter  in  evidence.    1  Dy.  92 .  pL  16. 

8.  Where  the  defendant  has  matter  of  ex- 
cuse or  Justification,  he  must  plead  it  special- 
ly.   2  Saund.  238. 238  a. 

9.  The  general  issue  may  be  pleaded  as  to 
part,  and  a  justification  to  the  rest.  2  Saund. 
238. 

10.  If  before  waste  brought  the  lessee  re- 
pair, he  must  plead  it  specially,  for  he  may 
not  give  it  in  evidence  under  the  general 
issue.  3  Dy.  276.  pi.  51.  3  Salk.  150.  2 
Saund.  238  a. 

11.*  If  a  termor  commit  waste, 
he  can  amend  it,  and  if  afterwards  [  *I5I8  ] 
waste  be  brought,  be  can  plead 
that  he  has  repaired ;  but  if  onoe  the  suit  of 
waste  be  commenced,  the  termor  cannot  plead 
repairs  subsequently  made.  2  Ro.  ^3.  2 
Saund.  238  a. 

12.  If  waste  is  committed  snd  repaired 
before  action  brought,  it  is  sufficient;  but 
otherwise  if  there  be  a  condition  that  no 
waste  shall  be  committed.    Lat.  227. 

13.  Plea  in  bar,  non  dimitit,  or  that  de- 
fendant had  nothing  under  plaintiff's  lease. 
1  And.  208. 

14.  Grant  to  the  tenant  that  he  shall  not 
be  impeachable  of  waste ;  he  shall  not  plead 
this  in  bar,  but  only  have  an  action  of  cove- 
nant thereupon.   Lee  v.  Wood^  J.  Bridr.  117. 

15.  It  cannot  be  pleaded  that  plaintiff  co- 
venanted to  repair.    2  Saund.  150. 

16.  Waste  for  ten  oaks;  plea,  *'that  ds- 
fendant  cut  down  three  to  make  posts,  which 
he  did  make,  and  placed  in  the  ground  to 
divide  teparaUa  ctauoa  there,'*  but  did  not  al- 
lege the  number  of  closes,  or  that  they  had 
used  to  be  divided,  or  that  all  the  three  were 
expended;  and  "as  to  the  residue,  that  they 
were  dry,  hollow,  and  rotten  at  the  tops,  not 
beinff  suiSicient  timber  for  building;**  this 
was  neld  not  to  be  a  sufficient  jnstificatioii. 
3  Dy.  332.  pi.  26. 

17.  If  the  trees  be  excepted  oat  of  the 
lease,  this  most  be  pleaded  in  an  action  of 
waste.    2  Saund.  238. 

18.  Waste  declared  on  in  six  acres  of  wood 
justification  in  one  acre  of  land  is  bed.  1  Dr. 
37.  pi.  44. 

19.  Waste  in  cutting  and  selling  trees; 
justification  for  cutting  is  bad,  without  sn- 
swering  the  selling  also.  1  I^.  35.  pL  33. 
Sed  vide  Cfreen  v.  Cole,  2  Saund.  S55  amira. 

20.  Waste  hj  the  assignee  of  the  rever- 
sioner, who  claimed  under  the  original  lenor, 
for  cutting  and  telling  trees;  plea,  that  the 
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Kvernaner  aold  him  all  the  trees  that  could  I 
be  spared,  wherefore  he  cut  them,  Sic;  de- 1 
murrer ;  Ist.  because  the  plea  does  not  an- 
swer the  aellin; ;  2d.  because  no  considera- 
tion was  shown  for  the  sale  of  the  trees ;  3d. 
because,  not  being  excepted  out  of  the  lease, 
reversioner  had  not  the  property  in  him,  and 
oould  not  sell  them ;  4th.  because,  admitting 
that  he  might  sell,  the  sale  must  be  by  writ^ 
ing :  5th.  Iwcause  the  bargain  and  sale  is  void 
for  uncertainty,  no  arbitrator,  &c.  being  ap> 
pointed  to  declare  what  could  be  spared.  1 
by.  90.  pi.  6. 

21.  To  waste  in  cutting  down  three  hun- 
dred oaks,  he  pleads  as  to  two  hundred  for 
reparations,  as  to  the  rest  he  keeps  them  to  | 
employ  about  repairs  tempore  omportuno^  &c. ; 
the  pfea  is  bad.  ChrgeB  v.  Sianjield,  Cro. 
Elix.593. 

22.  The  lessee  of  a  house  and  wood  cove- 
nanting  to  repair  at  his  own  costs,  and  cut- 
ting trees  for  the  repairs,  may  justify  his 
lesM  in  an  action  of  waste ;  the  lessee  must 
resort  to  his  covenant ;  so,  if  the  lessor  had 
covenanted  to  repair,  and  did  not,  the  lessee 
cutting  trees  for  repairs  may  justify.  3  Dy. 
19a  pi.  53.    3  Dy.  314.  pi.  94. 

11.   Evidence. 

1.  The  plaintiff  is  not  bound  to  prove  the 
whole  of  the  waste  as  stated  in  the  declara- 
tion, but  shall  recover  pTo  taiUo,  1  Leon.  300. 
2  Saund.  235  a.  n.  (3). 

2.  Under  the  general  issue  **nul  waste,** 
the  plaintiff  must  prove  his  title  as  laid,  and 
also  the  kind  of  waste  alleged.  2  Saund.  238. 

12.  View. 

1.  In  waste  the  Jurors  ought  to  have  a  view 
of  every  parcel  or  the  land  to  assess  the  da- 
mages.   Noy,  5. 

2.  The  jurors  may  view  the  place  wasted 
when  the  officer  is  not  present.  Chreene  v.  CoU, 
2  Saund.  253. 

3.  If  the  place  wasted  is  shown  to  the  jury 
bv  the  plaintiff^s  servant,  if  it  is  by  the  she- 
riff's command,  it  is  sufficient.    Lutw.  [658]. 

4.  Six  jurors,  at  least,  ought  to  have  the 
view,  or  otherwise  the  judgment  shall  not  be 
taken.    Oreene  v  Co/e,  2  Saund.  251. 255. 

5.  In  waste  it  is  not  necessary  to  appear 
on  record  that  the  jury  had  the  view.  Strode 
V.  Of6ome,  1  Show.  3  Comb.  113.  S.  C. 

B*  Although  the  jurors  ought  to  have  the 
view,  yet  it  is  not  necessary  for  the  officer  to 
return  it,    Oreefie  v.  Cofo,  2  Saund.  254, 255. 

7.  The  court  on  the  trial  ought  to  examine 
whether  the  jury  have  had  the  view  or  not. 
Id.  ibid. 

8.*  The  examination  ought  to 
[  *1519  ]  be  on  a  sotr  dire  of  six  of  the 


10.  If,  on  examination  of  the  jurors,  it  ap- 
pears that  none  of  them  have  bad  the  view, 
the  trial  shall  be  stayed.    S.  C.  lb.  657. 

13.  Judgment 

1.  The  judgment  in  an  action  in  the  ten^i 
is  for  the  place  wasted,  and  also  for  the  da- 
mages.   2  Saund.  250. 

2.  In  the  tenuit  it  is  for  damages  only,  and 
not  for  the  place  itself.  2  Saund.  250.  1 
Leon.  48. 

3.  If  waste  is  assigned  in  several  places, 
and  the  jury  have  not  viewed  some  of  them, 
they  may  find  nul  waste  fecit,  Ferrere  v. 
miUams^  Lutw.  [658]. 

4.  If  the  jury  find  a  verdict  under  40i., 
the  judjrment  shall  be  for  tlie  defendant.  2 
Saund.  250. 

5.  Estrepement  upon  formedon,  and  be- 
cause waste  was  afterwards  committed,  costs 
aud  damages  were  recovered.    Mo.  100. 

6.  It  ought  to  appear  by  the  record  that 
the  jurors  came  out  of  the  four  next  wards 
to  the  place  wasted.  Oreene  v.  CdU^  2  Saund. 
255, 256. 

7.  In  a  writ  of  waste  the  jury  have  view  . 
by  statute,  and  the  judgment  may  be  with 
or  without  per  etsttim  juratorum.     Strode  v. 
Osborne,  1  Show.  3.    Comb,  lia  S.  C. 

14.  Of  the  writ  of  estrepement. 

1 .  A  writ  of  estrepement  lies  in  an  action 
of  waste,  as  well  at  any  time  before  judg- 
ment as  after,  and  before  execution.  Fo^ 
liamh*8  case,  5  Co.  115  b. 

2.  Estrepement  lies  in  a  writ  of  error  and 
attaint.    Mo.  622, 

3.  But  not  in  partition.    4  Leon.  60. 

4.  The  sheriff  by  this  writ  may  resist  those 
who  would  do  waste,  and  if  necessary  may 
arrest  them,  or  make  a  warrant  to  others  to 
do  it,  or  he  may  take  the  posse  eomtatas  to 
help  him.    Foliamb^s  case,  5  Co.  1 15  b. 

5.  The  writ  may  be  directed  either  to  the 
tenant  and  his  servants,  or  to  the  sheriff  or 
coroner.  Earl  of  Cumberland  v.  Countess 
Dowager,  Hob.  85. 

6.  u  it  be  directed  to  the  tenant  and  his 
servants,  and  he  or  they  do  waste,  they  are 
imprisonable  for  contempt ;  not  so,  when  it 
is  directed  to  the  sheriff  or  coroner,  though 
they  have  notice  of  it.    Id.  ibid. 

7.  In  waste,  where  it  is  confessed,  as  upon 
nihil  dicit,  the  writ  to  the  sheriff  is  only  to 
inquire  of  the  damages,  nor  need  it  be  that 
he  go  in  propria  persona,  for  that  is  only  to 
inquire  of  the  waste,  where  there  is  default 
on  the  diaiHngas,    2  Dy.  204  pi.  1. 

8.  The  writ  of  estrepement  is  not  a  return- 
able writ.    2  Mod.  218. 


(b) 


By  an  action  on  the  case  in  the  nature  <f 
waste. 


jurors,  and  that  is  sufficient  Fer- 
rers ▼.  WUUams,  Lutw.  [658]. 

9.  But  if  the  jury  be  sworn,  that  they        1.  It  lies  for  permissive  as  well  as  volun* 
know  the  place  wasted,  that  is  sufficient,  al-   tary  waste.    2  Saund.  252  a. 
though  they  are  not  sworn,  whether  they  I     2.  But  not  for  permissive  waste  against 
have  viewed  it    Id.  ibid.  I  tenant  at  will.    5  Co.  13  b. 
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3.  If  lessee  has  covenanted  not  to  do 
waste,  lessor  may  either  have  case  6r  cove- 
nant.   2  Saand.  252  a,  6. 

4.  The  declaration  need  not  set  out  plain- 
tiff's title;  nor  should  it  state  the  estate 
which  the  plaintiff  has  in  remainder  or  re- 
version.   2  Saund.  252  6. 

5.  It  must  state  the  nature  and  kind  of 
waste,  and  the  same  must  be  proved,  but  the 
whole  need  not  be  proved  as  laid.  2  Saund. 
252  c. 

(c)  By  action  rf  trespass, 

1.  An  action  on  the  case  does  not  lie 
a^rainst  tenant  at  will  for  permissive  waste ; 
bat  if  tenant  at  will  commits  voluntary 
waste,  it  amounts  to  a  determination  of  the 
will,  and  an  action  of  trespass  lies  against 
him.  Countess  of  Shrewsbury  v.  CronuiCon, 
5  Co.  13  b.    Cro.  Eliz.  777.  S.  C. 

2.  Lessee  for  years  cots  down  timber  trees, 
and  some  distance  after  carries  them  away ; 
trespass  vi  et  armis  lies ;  and  in  soch  case 
ftlony  may  be  committed.  Udal  v.  Udal^ 
Aieyn,  83. 

(d)  By  action  of  trover. 

Lessee  for  life  cuts  timber  trees;  he  in  re- 
version may  bring  a  trover,  though  he  did 
not  seize   them.    Rex   v.  HoUand,  Aleyn, 
16. 

[  «15S0  ]  (e)*    By  teisure  of  the   thing 

wasted. 

Tenant  for  life,  the  remainder  for  life ;  te- 
nant  for  life  cuts  down  timber  trees;  he  in 
the  reversion  may  seize  them,  although  he 
cannot  have  an  action  during  the  life  of  him 
in  remainder.  Vddl  v.  Udal^  Aleyn,  81.  Mo. 
327. 

(f )  By  injunction  to  restrain  waste. 

1.  The  court  of  Chancery  will  restrain 
tenant  in  tail  after  possibility  of  issue  ex- 
tinct from  palling  down  houses  or  defacing 
a  seat ;  the  like  of  tenant  for  life  dispunish- 
able of  waste  by  ex-grant  Lord  Olenorehy 
V.  BosvUle,  Ca.  T.  Talb.  12. 

2.  Tenant  in  tail  cannot  be  restrained  by 
that  court  from  oommitting  any  manner  of 
waste!    &  C.  lb.  16. 


(g)  When  it  is  a  fotfeiiure. 

Upon  an  estate  limited  to  a  man  for  life, 
remainder  to  a  feme  for  years,  who  inter- 
marry, both  estates  are  forfeited  by  waste 
done.    2  Leon.  7. 


WATERCOURSE. 

1.  A  "prescription  to  have  a  watercourse  to 
an  ancient  mill  is  not  destroyed  by  pulling 
down  the  old  bulling,  and  erecting  a  new 
mill  on  the  same  stream.  Paltnit  v.  Hebic 
thwait,  2  Show.  250. 

2.  Case  lies  for  diverting  or  stopping  a 
watercourse  running  to  a  mill  of  the  plain- 
tiff* according  to  the  custom  of  the  place. 


Richards  v.  Hill,  5  Mod.  206.  Cro.  Car.  499, 
500.575.    Comb.  9. 42. 

3.  The  precise  mode  of  enjoyment  needs 
not  to  have  been  always  the  same.  2  Saund. 
114.  n.  [6]. 

4.  It  lies  for  stopping  a  river,  whereby  the 
plaintiff  V  lands  are  drowned,  though  the 
plaintiff  had  no  title  in  the  land  at  the  time 
of  the  first  stopping  of  it.  Westbom  v.  Mer- 
dantf  3  Leon.  174. 

5.  Case  for  maliciously  throwing  down  a 
dam,  by  which  he  diverted  a  great  part  of 
water  that  eurrere  contuevit  et  debuit  to  his 
mill,  without  alleging  a  prescription  to  the 
water,  or  that  the  mill  was  an  ancient  mill, 
is  good.  Paimer  v.  Keliethvaaitt,  1  Show. 
64.    2  Saund.  114.  Sed  vide  Skin.  65.  S.  C. 

6.  If  it  be  alleged  to  be  an  ancient  mill, 
it  must  be  so  proved.  2  Saund  114  HeUe- 
thwaii  V.  Palms,  Carth.  84 

7.  An  action  for  disturbing  »  waterooorae 
with  a  eurrere  debuit  only,  witboat  saying 
solebat,  is  good.  Jackson  v.  Sahoay,  1  Show. 
350.    Comb.  9.42. 

8.  For,  being  against  a  wrong-doer,  pos- 
session is  sufficient.  Pahnio  v.  HeblUthwait, 
2  Show.  243.  249.    1  Saund.  1 13  h. 

9.  A  declaration  for  diverting  a  water- 
course,  without  eurrere  debuit  ei  debit,  held 
well.  Prickman  v.  Trip,  Comb.  231.  Pahn. 
290.    />uiieom5*«ca8e,Het.34. 

10.  Such  a  declaration  held  good  after 
verdict,  though  it  stated  no  terminus  a  quo  of 
the  stream ;  nor  that  it  is  used  to  run,  Aec  ; 
for  they  must  be  intended  to  have  been 
proved.    Skin.  389. 316. 

11.  In  an  action  for  diverting  a  water- 
course which  ran  to  B*s  house,  he  should 
state  that  he  was'  owner  of  the  house  at  the 
time,  not  that  he  is  in  the  present  tease, 
jtfoore  v.  Browne,  3  Dy.319.  pi.  17. 

12.  An  action  for  diverting  a  watercourse 
running  in,  by,  and  across  the  land,  &C., 
must  state  for  what  purposes  the  water  was 
used.    2  Show.  507. 

13.  In  an  action  on  the  case  for  digging 
ditches  and  diverting  a  watercourse,  it  shaS 
be  presumed  after  verdict  that  the  injury 
was  consequentiaL  Leveridge  v.  Hoskins, 
11  Mod.  257. 

14.  In  an  action  on  the  case  for  stopping 
water  running  to  the  plaintiff  *8  mill,  with  a 
contihuando,  a  plea  that  the  stopping  was 
contra  voluntatem,  and  that  on  soch  a  day, 
which  was  between  the  first  and  the  last  day 
laid  in  the  continuando,  the  plaintiff  himself 
bad  abated  the  nuisance,  is  not  good  in  bar 
of  the  action,  for  in  an  action  on  the  case 
the  plaintiff  is  still  entitled  to  the  damages 
that  accrued  before  the  nuisance  was  abated. 
Kendriek  v.  BaHland,  2  Mod.  253. 

15.  An  information  lies  for  cutting  down 
the  banks  of  a  public  river,  and  thereby  di- 
verting the  course  of  the  water,  although 
that  part  of  it  is  by  act  of  parliament  vested 
in  private  peFBons,  and  an  action  given  them 
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[  '1531  ]  for*  dftinages  done  to  it.  Rex  v. 
SUunUon^  2  Show.  30. 


WAY. 

I.  RnPEOTwa  kiobtb  of  wat,  p.  1521. 
II.  Action  vor  distukbancv  of  a  kioht  of 
WAT,  p.  1521. 

III.  JuSTIFICATlOia  UNDSa   RIGHTS  OF  WAY, 

p.  1522. 

IV.  BjE8FXCTINQ  the  UAUUTT  TO  RBFAIR  A 

HIGHWAY,  p.  1522. 

y.  Action  for  not  rktairino  a  wat,  p. 
1523. 

VI.  Indictment  for  not  refairino  a  hiob- 

WAY,  p.  1523. 

VII.  Respecting  the  diverting  or  remov- 

ing A  HIGHWAY,  p.  1523. 
VIII.  ReSFECTING  encroachments  oh  a  WAT, 

p.  1523. 
IX.  MiSOEIXANEOUS,  p.  1523. 


I.  Respecting  rights  of  wat. 

1.  A  man  may  have  a  right  of  way  over 
the  soil  of  another  person,  either  by  necessi- 
ty* by  grant,  or  by  prescription.  6  Mod.  3. 
WiUes,  72. 

2.  A  way  over  grantor^s  land  is  incident 
to  the  grant  of  a  close  surrounded  by  it.  1 
Saund.323. 

3.  So,  if  he  grant  the  land  aod  reserve  a 
close.    Ibid. 

4.  If  I  sell  a  close  through  which  I  had  a 
way,  the  way  remains,  though  not  excepted 
in  the  sale.    Cro.  Jac  170.  | 

5.  The  grantee  of  lands  shall  have  all  the- 
ways,  easements,  &c.  which  the  grantor 
had;  and  therefore,  by  the  grant  of  a  house 
to  which  there  is  a  way  by  necessity,  the 
grantee  shall  have  the  way,  although  it  be 
not  expressed  in  the  grant.    6  Mod.  4. 

6.  A  way  of  necessity  is  in  fact  a  way  by 
grant     1  Saund.  323  a. 

7.  Though  a  man  may  sometimes  have  a 
way  by  provision  of  law,  it  ought  plainly  to 
appear  that  it  is  of  absolute  necessity. 
Lutw.  [521]. 

8.  The  grantee  of  wreck,  has,  of  necessity, 
a  right  of  way  to  it  over  the  land  of  ano- 
ther.   Anon,  6  Mod.  149. 

9.  Persons  using  navigable  rivers  may  by 
custom  have  a  right  of  way  on  its  banks. 
Rex  y.  Cluworth,  6  Mod.  163. 

10.  Towing  on  the  banks  of  navigable 
rivers  is  justifiable  of  common  right  ^ning 
V. ,  1  Ld.  Raym.  725. 

11.  A  custom  to  have  a  way  over  another 
man's  ground  to  church  or  market  is  good, 
because  it  is  an  easement,  and  no  profit 
Peers  v.  Zciey,  4  Mod.  365. 

12.  Lessee  for  life  or  years,  or  tenant  at 
will,  may  prescribe  to  have  such  way,  be- 
cause it  is  only  an  easement.  Peers  v.  Luey^ 
11  Mod.  366. 

13.  A  custom  for  all  occapiers  of  a  close 
in  Buoh  a  parish  to  have  a  footway  is  not 


good,  for  the  plaintiff  ought  to  prescribe  in 
him  who  has  the  inheritance.  Pain  v.  Pa^ 
trick,  3  Mod.  294. 

14.  A  general  way  and  a  private  way  by 
prescription  are  inconsistent,  and  cannot  be 
claimed  together.  Chichester  v.  Lethbridge^ 
Willes,  72. 

15.  A  right  of  way  cannot  be  claimed 
from  one  part  to  another  of  another  man*s 
groDnd;buta  man  may  claim  awayiVom 
one  part  of  his  own  ground  over  another 
man's  ground,  to  another  part  of  his  own 
ground.    Staple  v.  Heydon,  6  Mod.  5. 

16.  If  a  man  have  riffht  of  way  through 
the  house  of  another,  lie  cannot  nsosoch 
way  at  nnseasonable  hours,  nor  brmg  an 
action  for  stopping  it,  without  having  pre- 
viously requested  and  given  notice  to  have 
it  opened.     TVifiitn  v.  FtiUer,  1  Mod.  27. 

17.  A  prescriptive  right  of  way  is  extin- 
guished by  unity  of  possession.  1  Saund. 
323  a.  n.  [g]. 

18.  But  a  way  of  necessity  is  not  1  Saund. 
323  a. 

II.  Action  for  distvrbance  of  a  right  of 

WAY. 

1.  Case  or  assize  lies  for  stopping  a  way 
to  a  person's  freehold.    Cro.  Eliz.  466.  845. 

2.  Case  lies  for  stopping  up  a  common 
passage,  if  plaintiff  can  show 

any  special*  damage  from  it.  [  *1522  ] 
Moore,  170.    T.  Jo.  156. 

3.  But  an  action  will  not  lie  by  an  indi- 
vidual for  an  obstruction  in  a  public  high- 
way, unless  he  sustain  a  particular  damage; 
but  if  the  plaintiff  state  that  the  defendant 
obstructed,  &c.  by  a  ditch  and  gate  across 
the  road,  by  which  the  plaintiff  was  obliged 
to  go  a  longer  and  a  more  difficult  way,  and 
that  the  defendant  opposed  him  in  attempt- 
ing to  remove  the  nuisance,  this  is  a  suffi- 
cient damage  to  support  the  action.  Willee, 
73. 

4.  An  action  lies  for  stopping  a  way  with- 
out showing  title.  Tenant  v.  Goldwin^  2  Ld. 
Raym.  1093. 

5.  A  declaration  for  disturbance  in  a 
right  of  way  held  good  without  prescription 
alleged.     tVinford  v.  WoOaeton,  3  Lev.  266. 

6.  Count  against  a  tort  feasor  was  only 
quod  viam  habere  debuil%  and  held  good  on 
special  demurrer.  Blaekley  v.  Stater,  Lutw. 
[46]. 

7.  In  an  action  for  disturbance  of  a  way, 
the  plaintiff  should  declare  that  he  was  pos- 
sessed of  a  certain  messuage,  &c.,  by  reason 
whereof  he  had,  &c  a  way.    2  Saund.^  114. 

8.  A  count  in  an  action  on  the  case  for  a 
disturbance  in  a  way  adjudged  ill  after  ver- 
dict, because  it  was  claimed  ad  qiumdum  pe- 
dam  terra  per  estimat,  four  acres.  Jonee  v. 
Hamond,  Lutw.  [48, 49]. 

III.   Justifications  under  rights  of  wat. 
1.  To  trespass,  a  plea  that  there  was  a 
highway  from  such  a  place  to  such  a  plaoe. 
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that  tho  plaintiff  atopped  the  aame,  ao  that 
the  defendant  conld  not  pasa,  and  therefore 
that  he  went  over  the  plainttff^s  close,  is 
good.    il6foii  y.  French^  2  Show.  28. 

2.  If  a  man  prescribe  for  a  way,  he  moat 
■how  in  what  vill  the  place  is  which  is  the 
tenninu9  ad  quern  of  the  way.    Lutw.  [647]. 

3.  To  an  action  for  a  right  of  way  claimed 
by  necessity,  the  defendant  may  ahow  that 
the  plaintiff  has  another  way  convenient  to 
that  which  he  claims;  bat  such  a  plea  can- 
not be  pleaded  where  the  way  is  claimed  by 

Sant  or  preacription.    Staple  v.  Heydion^  6 
od.4. 

4.  If  a  man  preacribe  for  a  way  to  B,  he 
cannot  justify  going  farther.    Latw.  [44]. 

6.  If  A  has  a  way  over  B*s  ground  to  a 
doae  eaUed  'Blaekacre,  A  cannot  justify 
driving  hia  beasts  over  this  way  to  Black- 
aera,  and  so  on  to  another  dose  lying  be- 
yond it    HowtU  V.  King%  191. 

6.  If  trespass  be  brought  for  using  a  way 
against  one  who  has  enjoyed  it  for  twenty 
years,  (which  of  itself  raises  a  presumption 
of  a  {[rant),  he  should  justify  under  a  non- 
ezisting  grant.    2  Saund.  175. 175  a. 

7.  Prescription  for  a  right  of  way  for  A 
and  othera  (not  naming  them),  is  uncertain 
and  bad,  even  afler  verdict.    Willea,  72. 

8.  If  an  ancient  footway  is  stopped,  and 
a  new  way  set  out,  it  is  no  trespass  to  go  in 
the  new.  Home  v.  Widlake^  Telv.  141.  8 
E.  4  5.  a.    1  Brownl.  212.    Noy,  12a 

9.  A,  the  owner  of  a  close  situate  within 
a  close  belonging  to  B,  had  a  prescriptive 
right  of  way  through  B^s  to  his  own :  twen- 
ty-four years  ago  B  stopped  up  the  old  way, 
and  made  a  new  way,  which  was  used  ever 
since,  until  lately,  when  B  stopped  it  up ;  in 
an  action  brought  by  B  against  A,  for  going 
over  the  new  way,  it  was  holden  that  A  could 
not  justify  using  the  way  as  a  way  of  ne- 
cessity, but  that  he  should  have  either  gone 
the  old  way,  and  thrown  down  the  enclo- 
sure, or  brought  an  action  against  B  for 
stopping  up  the  old  way.  Reynold9  v.  Ed- 
wardt,  VViUes,  2d2. 

IV.    ReSPECTINO  THK   LIABIUTT  TO  REPAIR   A 

HIGHWAY. 

1.  Where  persons  chargeable  by  statute 
to  repair  the  highways  become  insolvent, 
the  parish  is  bound.  Anon,  1  Ld.  Raym. 
725. 

2.  If  a  man  be  bound  by  prescription  to 
repair  a  way,  he  is  not  bound  to  put  it  into 
better  repair  than  it  has  been  time  out  of 
mind  before.    R»x  v.  Cluworth^  6  Mod.  163. 

3.  A  grantee  of  a  private  way  is  bound  to 
repair  it.  1  Saund.  322  a.  n.  (3).  2  Saund. 
114  a. 

4.*   If  a  manor  be  held  by 

[  *1523  ]  tenure  of  repairing  a  highway, 

the  alienee  of  any  part  of  such 

manor  is  liable  to  the  whole  charge.    Rex 

V.  BveeUugh,  6  Mod.  151. 


V.  AcnoN  roE  not  rkfairimi  a  way. 

1.  An  action  on  the  case  does  not  lie  by 
any  particular  peraon  for  not  repairing,  un- 
less be  sustains  a  particular  damage,  bat  in 
indictment  is  the  proper  remedv.  3  Mod. 
291. 

2.  In  an  action  for  not  repairing  ways,  it 
must  be  alleged  that  the  defendant  rcporsre 
debdL    Pain  v.  Patrick^  3  Mod.  291. 

3.  The  jury  found  that  repararenm  dete, 
but  did  not  find  who  ought  to  repair ;  yet 
adjudged  good.    3  Salk.  392. 

VI.  InDICTMEMT  for  not  REPAOtlNO  A  HIGH- 
WAY. 

1.  The  county,  of  common  right,  is  bound 
to  repair  highways;  and  therefore,  if  an 
indictment  for  not  repairing  a  highway  be 
brought  against  a  particular  person,  it  must 
be  shown  how  he  was  bound  to  repair, 
whether  by  reason  of  tenure  or  preacription. 
6  Mod.  151.  n. 

2.  An  indictment  against  a  borough  for 
not  repairing  a  way  to  a  church,  must  state 
how  such  borough  is  bound  to  repair.  2 
Show.  201. 

3.  An  indictment  for  atopping  a  footway 
to  a  church  ad  commune  naetunentum  is  gooo. 
3  Salk.  392. 

4.  If  a  bridge  or  highway  be  out  of  repair, 
a  <U9tringa»  shall  issue  against  the  inhabi- 
tants to  make  them  repair  it;  but  neither 
the  king's  courts  nor  the  justices  of  the  peace 
can  impose  a  tax  for  it.  Rogen  v.  Davenanif 
1  Mod.  194. 

5.  A  distringas  shall  go  for  the  non-repair 
of  a  way,  although  the  offender  have  been 
fined.    Rex  v.  Clutvarih^  6  Mod.  163. 

6.  Indictment  against  a  parish  for  that  the 
highway  was  very  foul,  and  so  narrow  that 
the  people  could  not  pass,  held  bad  for  not 
showing  that  it  was  out  of  repair.  Reg*  v« 
Inhabitants  of  Stratford,  2  Ld.  Raym.  1 169. 

7.  To  an  mdictment  for  not  repairing  a 
highway,  the  defendant  to  discharge  himaelf 
must  plead  that  others  are  bound  to  repair 
it,  fbr  this  cannot  be  given  in  evidence 
under  the  general  issue.  Rex  v.  Saini  An- 
dretof,l  Mod.  112,113.    3  Salk.  392. 

8.  Upon  an  indictment  for  not  repairing, 
the  defendants  may  be  admitted  to  a  fine 
before  verdict,  upon  a  certificate  that  it  is 
repaired.    3  Salk.  393. 

9.  The  conrt  will  not  fine  a  defendant 
convicted  of  not  repairing  a  way,  until  it  be 
certified  whether  it  is  or  is  not  repaired. 
Rex  V.  CZtfioortA,  6  Mod.  163. 

[See  ante,  tit  Highway,  div.  V.^VoL  I.  p. 
760.] 

VII.  RurscmNQ  the  DivBRTnio  or  rxmov- 

INO   A    HIGHWAY. 

1.  The  inhabitants  of  a  county  cannot  of 
their  own  authority  change  a  highway;  it 
must  be  done  by  act  of  partiameat.  Reg  y> 
fVsUs,  6  Mod.  307. 
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2.  A  way  cannot  be  said  to  be  removed 
or  diverted,  but  stopped.    1  And.  234. 

YIII.  AttffTCTINO  BNCROACHMENTB  ON  A  WAY. 

Encroaching  upon  a  highway  draws  the 
charge  of  repairing  iL  Rex  v.  Inh^UanU 
ofStretan,  2  Ld.  Raym.  1170. 

IX.  IClSCBLLANSOUS. 

1.  The  Beesions  cannot  make  an  order  for 
the  repair  of  a  highway,  for  they  have  no 
joriadiction  but  upon  presentment.    Rex  v. 

Wells,  6  Mod.  307. 

2.  The  appointment  of  the  six  days  upon 
the  highways  by  23  &  23  Car.  2.  c.  17.  must 
specify  the  particular  daya  Rex  v.  JTime, 
2  Ld.  Raym.  85a 

WEIGHTS. 

1.  In  debt  for  an  amercement  in  a  court 
leet  for  obstructing  the  jury  in  examinig 
weighiA,  it  should  be  shown  that  they  were 
not  examined  before.  Jfoore  v.  Wicket, 
Andr.  48. 

2.  It  should  also  be  shown  that  the  at- 

tempt to  enter  a  shop  to  examine 
[  *1524  ]  the  weighU*  was  made  at  a  rea- 
sonable time.    Id.  ibid. 

3.  In  the  declaration  in  the  above  case  the 
obstruction  was  alleged  to  have  been  made 
1st  December ;  and  the  presentment  appear- 
ing to  be  of  an  obstruction  made  9  th  May,  it 
was  held  ill,  the  facU  being  different.  S.  C. 
Andr.  50. 

4.  If  a  man  bargain  and  sell  so  many  aeres 
of  wood,  it  shall  be  measured  according  to 
the  usage  of  the  eonnty.  Fineh'^a  case,  6 
Co.  67  a. 

WEIRS.  • 

The  eUtnte  of  Magna  Charta  quod  imnei 
kideUi  devawniur  de  cetero  penidw  per  Tha- 
mesiaMf  «cc.,  extends  only  to  open  weirs  for 
taking  fisli ;  the  first  sUtnte  which  extends 
to  abating  mill  stanks,  &c.,  is  25  £.  3.  c.  4. 
Case  of  CkefterMiU,  10  Co.  137  b. 

WESTMINSTER  HALL. 

If  a  man  be  found  guilty  of  striking  in 
Westminster  Hall,  he  forfeits  his  lands  and 
loses  his  right  hand.    Dall.  23. 

[See  ofKe,  tit.  STamifo,  pi.  I.  Vol.  II.  p. 
1352.] 
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NXCESSART    TO    THE    VALIDITY  OF  A 
WILL,  p.   1525. 
IV.  Of  NUNCUPATIVE  WILLS,  p.  1526. 

V.  Of  several  wills,  p.  1586. 
VL  Of  codicils,  p.  1526. 
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What  is  a  good  revocation  of  a 

WILL,  p.  1527. 

What  is  not  a  revocation,  p.  1537. 
Relative  to  the  republication  otr 

A  WILL,  p.  1528. 
How    A    WILL    MAY    BE    REVIVED,    p. 

1529. 
General   rules  relative  to  the 

construction  of  wills,  p.  1529. 
Relative  to  the  ooNaraucrioN  of 

PARTICULAR   WILLS   AND    DEVISES,  p. 

1530. 

Operation  of  a  will,  p.  1530. 
Relative  to  the  obtaining  probate 

op  a  will  and  its  effects,  1531. 

How  A  WILL  SHOULD  BE  PLEADED,  p. 
1531. 
How  TO  be  GIVEN  IN  EVIDENCE,  1531. 

When  an  averment  may  be  made,  or 
parol  evidence  admitted,  to  con- 
trol or  explain  a  will,  p.  1532. 

Respecting  the  forgery  of  a  will, 
p.  1532. 


I.  Who  may  make  a  will. 

1.  The|age  for  making  a  will  to  dispose  of 
goods,  chattels,  and  personal  estate  is  four- 
teen,   t^fion.    Comb.  50.     1  Salk.  44. 

2.  But  lands  cannot  be  disposed  of  by  will 
till  twenty-one.    Id.  ibid. 

3.  Except  by  custom.    2  And.  12. 

4.  Tet,  if  one  bo  bom  1st  February  at 
eleven  at  night,  he  may  make  his  will  of 
lands  at  one  in  the  morning  on  the  last  day 
of  January,  in  his  twenty -first  year,  because 
the  last  day  of  his  fall  age  is  then  begun. 
Anon,  Salk.  44 

5.  The  ordinary  is  the  proper  judge  of  the 
age  at  which  a  person  may  make  a  will. 
SmalltDOod  v.  Berthoiue,  2  Show.  204. 

6.  A  devise  of  land  bv  one  within  age, 
who  dies  after  full  age,  is  void  ;  otherwise 
if  there  be  a  new  publication.    1  Sid.  102. 

7.  An  idiot  or  lunatic  cannot  make  a  will. 
2  And.  12. 

8.*  A  will  is  void  for  nonsane 
memory,  although  the  devisor  has  [  *1525  ] 
some  sense,  if  his  sense  is  not  per- 
fect.   Mo.  760. 

9.  Though  a  testator  does  not  dispose  of 
his  estate  with  that  prudence  another  might, 
yet  it  is  nb  proof  of  his  being  non  eompda. 
Burr  V.  Darxdl,  8  Mod.  59,  60. 

10.  A  feme  covert  cannot  in  general  make 
a  will.    1  Saund.  278|r. 

11.  What  kind  of  will  she  can  make,  see  2 
And.  12.  92^,  and  ante^  tit.  Baron  and  Feme, 
div.  VII.  pi.  9.  Ac,  Vol.  I.  p.  209. 

II.  What  may  be  devised. 

1.  At  common  law,  there  could  be  no  de- 
vise  of  lands ;  the  sUtutes  32  &  34  H.  8. 
make  them  devisable.  Hitchin»  v.  Barret, 
1  Show.  551.     1  Saund.  276  e. 

2.  A  custody  (as  a  guardianship  in  socage) 
is  not  in  its  nature  testamentary ;  it  oamiot 


1625 


WILL. 


pay  debts,  nor  leg%cie«,  nor  be  distributed  as 
alms.    Bedell  v.  Constable,  Vau^h.  182. 

3.  A  man  cannot  release  a  debt  by  wilL 
Anon,  1  Vent.  39.  Pidgeon  v.  Harrioon,  1 
Sid.  421, 422. 

[See  Ante^  tit.  Dsviss,  div.  I.  (c)  Vol.  I.  p. 
494,  495.] 

III.  What  writing  and  porm  or  words,  exx- 

CUTlONf   AND    PUBUCATION,   ARB   NICKS- 
8ARY  TO  THE  VALIDITY  0¥  A  WILL. 

1.  A  parol  will  of  lands  devisable  was 
good  at  common  law.    1  Dy.  53.  pi.  11. 

2.  By  29  Car.  2.  c.  3.,  all  devises  of  lands 
and  tenements  shall  be  in  writing,  and  signed 
by  the  testator  or  some  other  persons  in  his 
presence,  &.C.,  1  Mod.  117  natia, 

3.  Before  the  statute  of  frauds,  it  was  not 
necessary  for  a  will  to  be  under  the  hand  of 
the  testator ;  it  was  sufficient  by  statute  32 
H.  8«,  if  reduced  to  writing  by  his  direction. 
CoDffUry  V.  Coventry,  10  Mod.  469. 

4.  An  actual  devise  by  words  was  held  not 
to  be  sufficient  for  a  stranger  to  write  the 
will,  but  there  ought  to  be  an  actual  will. 
Lawrence  v.  Kete,  Aleyn,  54. 

5.  One  commands  another  to  write  his 
will,  devising  his  house  and  forty  acres  of 
land  to  anouer ;  he  writes  a  devise  of  the 
house,  with  the  appurtenants ;  no  land  poflses. 
Mo.  221. 

6.  A  will  made  before  the  statute  27  H.  8. 
and  republished  afterwards,  was  held  good 
to  pass  lands  though  not  according  to  that 
statute.     1  And.  7. 

^  7.  One  before  the  act  of  frauds,  &c.  made 
his  will  and  signed  it,  declaring  it  to  be  his 
will  in  the  prescence  of  one  witness,  and 
died  after  the  act ;  this  was  held  not  to  be 
within  the  act.  ^non.  Skin.  227. 

8«  Where  the  devisor  became  senseless  be- 
fore the  will  was  written,  yet  as  it  was  writ- 
ten before  he  died,  it  was  held  to  be  a  good 
will.    Lawrence  v.  Aisle,  Aleyn,  55. 

9.  A  paper-writing  indented,  made  be- 
tween father  and  son,  in  which  the  father 
agrees  to  give  the  son  so  much,  and  the  son 
agrees  to  pay  certain  debts,  if  it  contain  ex- 
pressions resembling  the  form  of  a  will,  shall 
be  taken  as  a  last  will  though  it  was  both 
sealed  and  delivered  as  a  deed.  Oreen  v. 
Proude,  1  Mod.  117. 

10.  If  the  intention  of  the  testator  be  cer- 
tain, the  will,  though  not  fully  expressed,  is 
good.    Smith  Y.Miiford,  4  Mod.  131. 

11.  Memorandum  that  S  B  (the  testator) 
does  declare  and  express  that  J  B  and  his 
heirs  shall  be  heir  to  his  lands,  is  a  good  will. 
Dime  v.  Munday,  1  Sid.  362. 

12.  If  a  will  refers  to  any  writing,  it  is  as 
well  as  if  the  Writing  was  mserted  verbatim. 
Lord  Lan$doum*9  case,  10  Mod.  99. 

13.  But  a  will  cannot  refer  to  words  only 
without  writing.    Cro.  Jac.  145. 

14.  One  may  make  his  will,  and  yet  die 
intestate, «.  e.  where  no  executor  is  appointed, 
iinon.  Comb,  20. 


15.  Without  an  execaior  a  wiQ  is  vokt 
Plow.  185. 

16.  A  will  gnawn  in  pieces  by  rats,  yet  by 
help  of  the  pieces  put  together  was  after- 
wards proved.  Etkeringham  v.  EMieringiam, 
Aleyn,  2. 

17.  If  a  will  be  written  by  the  party*8  own 
hand,  it  is  good  within  the  statute  29  Car.  2. 
of  frauds,  though  not  signed  at  the  bottooL 
Lemayne  v.  Stanlev^  3  Lev.  1. 

18.*    A  will  without  a  seal  is 
good  to  pass  land.    March,  206.  [  ^1526  ] 
pi.  245. 

19.  Sealing  a  will  is  signing.  Wamrford 
V.  Wameford,  2  Stnu  76C 

20.  A  will  written  by  the  hand  of  the  tes- 
tator, and  decUred  in  the  presence  of  three 
witnesses,  though  not  signed  by  him  in  such 
presence,  is  a  good  wilL  Semb,  AmatiL  Skin. 
227. 

21.  It  is  not  necessarv  that  the  witnesses 
to  a  will  should  see  the  testator  sign  it 
Peate  v.  Ouzly,  Com.  198. 

22.  A  wiU  of  lands  according  to  the  sta- 
tute ought  to  be  attested  by  throe  witnesses 
in  the  testator's  presence  or  view.  EdUtUm 
V.  Soeake,  Holt,  222.  742.    Comb.  158.  a  C. 

2a.  A  will  published  in  the  presence  of 
three  witnesses,  but  subscribed  by  them  in 
an  adjoining  room,  and  out  of  the  sight  of 
the  testator,  is  void  by  29  Car.  9*  c.  3.  Ua- 
chell  V.  Ten^,  2  Show.  289. 

24.  But  if  the  testator  might  Me  the  wit- 
nesses sabscribe,  though  did  not  actuaUy,  it 
is  a  good  subscribption  in  his  presence  within 
the  statute  of  frauds ;  otherwise  if  he  was  in 
a  state  of  insensibility.  Day  v.  Smitk,  12 
Mod.  37.  Salk.688.  Comb.  158.  Salk.  688. 
note. 

25.  If  a  man  make  his  will,  and  it  is  attest- 
ed and  subscribed  by  two  witneases  in  the 
presence  of  the  testator,  and  he  afterwards 
makes  a  oodieil  oonfinning  his  will  in  several 
particulars,  which  is  attested  and  eabecribed 
in  the  presence  of  the  testator  and  two 
witnesses,  one  a  witness  to  the  will,  the 
other  not,  this  is  not  a  good  will,  not  being 
attested  and  subscribed  by  three  witnesses. 
Lee  V.  Libb,  3  Salk.  395.  Holt,  742.  Garth. 
35.    Comb.  174, 175.    S.  C  1  Show.  69.  ^. 

26.  One  makes  his  will,  signs  it,  and  de- 
clares it  in  the  presence  of  three  witneasaa, 
then  does  an  act  which  amonnta  to  a  tevoca- 
tion,  and  then  republishes  his  will  in  the  prea. 
ence  of  two  witnessess ;  this  is  a  good  wilL 
Semb,  Anon,  Skin.  227. 

27.  If  attested  by  three  witnesses;,  whereof 
the  devisee  of  the  land  was  one,  not  rood,  be> 
cause  he  cannot  be  a  witneas  f«'  nimselfl 
Hilyard  v.  Jenningo,  Carth.  514. 

28.  The  attestation  of  a  will  need  not  stato 
that  the  witnesses  subscribed  their  names  in 
the  presence  of  the  testator.  Bruce  v.  Smiik^ 
WUles,  1.  Croft  v.  Pawlet,  2  Stra.  1109. 

29.  Whether  they  signed  in  his  presence 
(the  attestation  not  axpraeaiug  that  act*  and 
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tKe  witnMKs  bein^  dead),  is  a'  question  for 
the  jury.    Salk.  6d§  note. 

VI.  Of  nuncopative  wills. 

1.  A  will  written  out  before  testator *8 
death  from  notes  taken  from  his  mouth,  is 
good,  though  never  read  to  him.  1  Dj.  72. 
pi.  2. 

2.  NancQpative  wills  must  be  put  in  wri- 
ting within  six  days  after  their  making.  NtA 
▼.  Nab,  10  Mod.  405. 

V.  Of  several  wills. 

1.  A  man  may  make  particular  wills,  or 
rather  pieces  of  one  will,  of  as  many  things 
or  estates  as  he  is  possessed  o£  HUchina  v. 
Barret,  1  Show.  543.  549  552. 

2.  A  subsequent  will  may  be  made  so  as 
to  consist  and  stand  with  a  ibrmer ;  it  may 
also  revoke  part  and  confirm  part  of  a  former 
wilL    &C.  3  Mod.  204. 

3.  If  a  man  make  a  duplicate  of  his  will, 
still  it  is  but  one  will.    S.  G.  1  Show.  550. 

4.  If  two  wills  are  made  without  dates, 
they  are  both  void ;  otherwise  of  codicils.  S. 
C.3Mod.20a 

VI.  Or  ooDxciLs. 

1.  Although  a  man  can  have  but  one  will, 
he  may  have  several  codicils.  Hitehina  v. 
Ba$9ei,  1  Show.  549. 

2l  If  it  do  not  appear  what  date  the  co- 
dicils are  of,  they  shall  all  stand  together. 
S.  C.  1  Show.  550. 

3.  The  will  and  codicil  make  but  one  will, 
for  the  codicil  is  part  of  it.  Aeher^  v.  Ver- 
non, Fort  192, 193. 

4.  A  codicU  signed  and  published  in  the 
presence  of  three  witnesses  was  held  a  re- 
publication of  a  will,  and  that  both  made  but 
one  will,    ^eherljf  v.  yemon.  Com.  381. 

5.  It  is  a  ffood  republication  of  a  will, 
though  not  said  to  be  annexed.  S.  C.  Fort. 
193. 

6.  One  adds  a  codicil  to  his  will  with  these 

words:  **  I  do  hereby  revoke  that 
[  *1527  ]  part*  of  my  will  wherein  I  make 

A  B  and  C  three  of  my  trustees  ;** 
decreed,  that  no  part  of  the  will  was  revoked, 
but  barely  the  names  of  those  three  trustees. 
Aeherlyv,  Vernon,  10  Mod.  520,  &c. 

VII.  What  is  a  good  asYocATiofi  or  a  will. 

1.  A  will  of  a  personal  estate  made  before 
marriage  is  presumed  to  be  revoked  by  a 
Bubeequent  marriage.  Lugg  v.  Xttfgg,  12 
Mod.  236. 

2.  The  birth  of  a  child  is  a  virtual  revoca- 
tion of  a  will  of  peisonal  property.  Overbwry 
▼.  OoeHmry,  2  Show.  242. 

3.  The  wife  and  children  must  be  unpro- 
vided for.    1  Saund.  278  d, 

4.  A  will  devisinff  real  estate  may  be  vir- 
tually  revoked  \>y  the  same  alteration  in  the 
eircamstanoes  of  the  testator's  family  as  will 
revoke  a  will  disposing  of  personal  property. 
Onerbwry  y.Oterbury^  2  Show.  242  neli$. 

5.  It  seems  that  the  alteration  presumed 
fh>m  a  eabioqiMnt  marriige  and  the  birth  of 


a  child,  are  the  only  circumsCances  sufficient 
for  this  purpose.    S.  C.  2  Show.  242  no/if. 

6.  It  has  however  been  determined,  that  a 
subsequent  marriage  and  the  birth  of  a  pos- 
thumous diild,  the  wife  of  the  testator  being 
f^rooaemetii  enceinte  at  the  time  of  his  death, 
is  an  implied  revocation  of  a  wilL  2  Show. 
242.    1  Saund.  278  </. 

7.  The  marriage  of  a  woman  operates  as  a 
revocation  of  a  will  made  by  her  prior  to  such 
marriage.  Forte  and  HemUing^a  case,  4  Co; 
60  b.  1  And.  181.  Goldsb.  109.  S.  C.  1 
Saund.  278  g.    2  Show.  242  notia, 

8.  A  will  is  revoked  by  altering  or  new- 
modelling  of  the  estate  devised,  even  by  a 
bare  fine.    1  Saund.  278. 

9.  Or  by  an  imperfect  conveyance ;  or  by  a 
recovery,  even  when  suffered  tp  confirm  his 
will.    1  Saund.  278  a. 

10.  A  latter  devise,  thouffh  void,  is  a  revo* 
cation  of  a  former,  if  inconsistent.  Rad/eUfa 
▼.  Roper,  10  Mod.  94.  233. 

11.  So,  by  a  contract  for  the  sale  of  lande 
devised  Hn  equity).    1  Saund.  278  o.  n. 

12.  After  a  devise  of  an  estate  generally, 
a  conveyance  executed  to  trustees  of  an  ad- 
vowson  included  in  the  devise,  is  a  revocation 
of  it  with  respect  to  the  advowaon.  jSjpontnp 
V.  Hardeaatle,  Keny.  67. 

13.  A  devise  of  land  in  fei  is  revoked  by  a 
feoffment  to  the  use  of  the  devisor  in  fee  and 
his  heirs.  Dialer  v.  Diater,  3  Lev.  108.  1 
Saund  278. 

14.  A  devise  was  of  land  in  possession  and 
another  in  reversion ;  a  feoffment  afterwards 
made  of  all  the  land  by  livery  of  the  land  in 
poesession,!  without  attornment  of  the  te- 
nant of  the  land  in  reversion,  is  a  counter- 
mand of  all.    Mo.  429. 

15.  So,  by  conveyance  of  mortgagee  to 
mortgagor.    1  Saund.  277  e. 

16.  Although  a  mortgage  in  fee  after  a  de- 
vise of  the  estate  is  in  law  a  total  revocation, 
yet  in  equity  it  is  a  revocation  pro  tanto, 
Caaburne  v.  Inglit,  C.  T.  Hardw.  399.  1 
Saund.  277  c.    3  Salk.  315. 

17.  And  the  devisee  shall  have  the  equity 
of  redemption.  Countesa  of  Bridgtoater  v. 
Dttke  of  Bolton,  3  Salk.  315. 

18.  So  b^  cancelling.    1  Saund.  279  b,  e,  d. 

19.  A  will  revoking  all  former  wills,  though 
not  signed  by  the  testator  in  the  presence  of 
three  witnesses,  is  sufficient  to  revoke  a  for- 
mer  will ;  for  that  clause  of  the  statute  29 
Car.  2.  c.  3.,  which  requires  that  the  testator 
should  sign  in  the  presonce  of  three  vHtnes- 
ses,  only  refers  to  the  last  member,  **  or  other 
writings,**  and  not  to  the  first,  **  other  will  or 
codicil.**    Hoil  V.  Clark,  3  Mod.  218. 

20.  A  written  will  might  be  revoked  by 
parol  at  common  law.    3  Dy.  310.  pL  81. 

VIII.  What  is  not  a  axvocATioif.  . 
1.  Marriage  alone,  or  even  marria^  and 
the  birth  of  children  who  die  in  the  lifetime 
of  the  testator,  is  not  sufficient  to  reroke  a 
wiU.    2  Shov.242  fiotis. 
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2.  The  rule  that  a  will  of  personal  estate 
is  presumed  to  be  revoked  by  alteration  of  the 
testa tur*8  circumstances,  and  which  extends 
to  real  estates  and  posthumous  children,  may 
be  repelled  by  circumstances.  Lugg  v.  Lugg^ 
Salk.  592  note. 

3.  A  man  having  issue  two  sons,  Thomas 

his  eldest  son,  and  Richard  his 
[  *1528  ]  youngest  son,  Thomas  having  is- 
sue John/  Richard  having  issue 
Mar^,  devised  his  estate  to  his  son  Thomas 
for  life,  and  aflerwards  to  his  grandson  John 
and  the  heirs  male  of  his  body,  and  if  he  die 
without  issue  male,  then  to  his  grand-daogh- 
tar  Mary  in  tail,  and  charged  it  with  some 
payments ;  and  then,  ^  provided  that  if  his 
son  Richard  should  have  a  son  by  Margaret  his 
then  wife,  all  his  estate  should  be  to  such  first 
eon  and  his  heirs,  he  paying  as  Mary  should 
have  done  ;*'  the  birth  of  a  son  under  this 
proviso  will  not  defeat  the  estate  limited  to 
Thomas,  for  it  only  extends  to  the  estate 
limited  to  Mary.  Enertd  ▼.  ^re,  2  Mod. 
293. 

4.  If  a  man  after  making  his  will  dies, 
leaving  his  wife  eneeitUe  of  a  son,  the  will  is 
not  void  by  oar  law,  though  it  is  by  the  eivil 
law.    Reyneil  ▼.  Abmgdon^  Palm.  508. 

^  5.  Where  a  person  gave  lencies,  and  made 
his  wife  residuary  legatee,  after  whose  death 
be  married  again  and  had  a  child,  with  whom 
be  perished  by  shipwreck,  held  the  will  was 
not  revoked.    Salk.  592  note. 

6.  A  will  might  be  revoked  by  parol  before 
the  statute  of  frauds ;  also,  a  will  mi^ht  be 
revoked  by  a  subsequent  will,  which,  uough 
void  in  itself,  was  yet  good  to  revoke  the  for- 
mer.   3  Mod.  207. 

7*  It  was  held  not  to  be  a  revocation  of  a 
will  to  say,  **  I  shall  die  without  a  will,*'  or, 
•*  J  8  shall  be  my  heir."   2  Sid.  75. 

8.  A  will  shall  not  be  revoked  by  doubtful 
words.    Hitehina  v.  Ba$9eU,  3  Mod.  206. 

9.  Revocations  from  inconsistencies  will 
not  be  admitted,  unless  where  the  inconsis- 
tency is  plain  and  unavoidable.  ArcherUy  v. 
Vernon,  10  Mod.  521. 

10.  Therefore,  if  there  be  two  devises  in  a 
will  of  the  same  lands,  the  law  will  make  the 
devieees  joinUtenanta,  rather  than  the  latter 
devise  should  be  esteemed  a  revocation  of  the 
former,  Carttorighi  v.  Cartwright,  10  Mod. 
512. 

11.  A  will  sufficient  to  pass  a  personal  es- 
tate  will  not  amount  to  a  good  revocation  of 
a  former  will,  whereby  the  real  estate  is  de- 
vised  according  to  the  statute  of  frauds.  Lim- 
berg  V.  Jtfason,  Com.  451. 

12.  A  will  disposing  of  lands,  though  at- 
tested by  three  witnesses,  is  not  a  revocation 
of  a  former  will  within  the  words  of  29  Car. 
3.  e.  3.,  ^or  other  writings  declaring  the 
same,**  unless  the  attestation  be  in  the  pre- 
sence  of  the  testator,  ahhoagh  it  expressly 
revoke  all  former  wills.  E^Utttm  v.  Speke^ 
3  Mod.  259.    Bcelirtm  ▼.  Fstty,  Carth.  80. 


Comb.  156, 157.  EH/Ut&iu  ▼.  Spedke,  1  Shrnr. 

89. 

13.  A  subsequent  will  which  does  not  ap- 
pear, shall  not  be  any  revocation  of  a  written 
will  which  does  appear.  3  Mod.  204,*  205, 
206.  NotwoHky  v.  Baiset,  Comb.  90,  91. 
Hitchint  v.  Basset,  1  Show.  544. 

14.  A  special  verdict  finding  a  will  of  lands, 
and  that  aflerwards  the  testator  made  mlvU 
teHamentumj  imports  not  any  tevocatioa  of 
the  former.    Salk.  592. 

15.  A  real  estate  purchased  after  the  will 
made  is  not  thereby  devised.    Salk.  257. 

16.  An  executory  devise  is  destroyed  by 
the  death  of  the  devisee,  where  he  dies  be- 
fore the  thing  happens,  though  it  be  to  him 
and  his  heirs.  Cookes  ▼.  Sdlamv^  1  Sid. 
187. 

IX.  Rklativb  to  thi  refublication  or  a 

WILL. 

1.  A  person  makes  a  will  daring  an  inca- 
pacity, and  afterwards  becomes  capable,  the 
will  IB  not  good  without  a  new  publicatiaQ. 
Holt,  246. 251. 

2.  Lands  purchased  subsequently  to  ths 
making  of  the  will  do  not  pass  by  tlie  statute 
of  wills,  unless  the  will  is  republished,  or  the 
land  has  been  articled  and  contracted  for  pre- 
vious to  the  making  of  the  will ;  altboogfa  by 
express  stipulation  the  agreement  is  not  to 
be  carried  into  execution  until  a  ihture  day, 
which  is  after  the  making  of  the  will  11 
Mod.  130  n. 

3.  Writing  the  name  of  another  executor 
in  the  will  alter  the  livery  is  a  new  publica- 
tion of  the  will,  to  pass  the  land.    Mo.  429. 

4  Rehearsal  and  allowance  of  a  will  is  a 
republication,  without  new  writing  or  dating 
iU    2  Dy.  143.  pi.  56. 

5.  A  republication  may  be  by  re-executioa 
or  by  a  oodiclL    1  Saund.  277  (2,  e,  /.  277/. 

n.  m. 

6.  Unless  a  contrary  intention 

appear  on*  the  face  of  the  codicil.  [  ^1539  1 
1  Saund.  277/ 

7.  The  making  of  a  codicil  quatemiu  a 
codicil  will  not  amount  to  a  new  publication. 
Lord  Lansdoume^B  case,  10  Mod.  98. 

8.  Nor  the  inserting  a  new  legacy,  or  an- 
other executor,  and  this  before  the  statate  of 
fVands.    10  Mod.  97. 

9.  A  having  a  son  and  a  grandson,  both 
of  the  name  of  Robert,  devisee  lands  to  hil 
son  Robert  and  his  heirs,  and  gives  a  legacy 
to  his  grandson  Robert ;  the  eon  dies  in  the 
lifetime  of  the  testator;  the  teetator  after- 
wards annexes  a  codicil  to  his  will,  and  pab> 
lishes  his  will  de  novo,  declaring  that  his 
ffrandson  shall  have  the  land  as  bis  son  would 
have  enjoyed  it,  if  he  had  lived :  the  grand- 
son cannot  take  the  lands  thus  devised,  for 
by  the  death  of  the  eon  the  devise  was  void, 
and  therefore  could  not  be  revived  to  the 
grandsoft  by  the  parol  declaration.  Strode  v. 
Perryen^  i  Mod.  313.  314.  ]  Mod.  267. 
Stead  T.  Bofier^  2  Show.  64.  a  C. 
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10.  The  repablioation  of  the  will  can  only  |  sense  as  is  consistent  with  reason.    Burr  v. 
make  it  a  new  will  so  far  as  the  old  will    DavaU,  8  Mod.  90. 
wonld  go,  if,  instead  of  being  repablished 


only,  it  had  been  newly  made  at  the  time  of 
republication.    2  Mod.  313. 

X.   How  A  WILL  MAT  BE  aEVIVSD. 

1.  A  will  which  has  become  null  by  part- 
ing with  the  estate  devised,  will  not  be  re- 
vived by  an  after  repurchase.  1  Saund.  276/. 

2.  A  will  void  ab  initio  (as  for  infancy, 
Slil^  cannot  be  made  good  by  a  subsequent 
act.    Hane  v.  Burton^  Comb.  84. 

3.  If  a  subsequent  will  be  caneelled,  the 
prior  one  is  re-established.    1  Saund.  279  c. 

XI.  Gbnkral  bulbs  rblatxtb  to  the  oon- 
stancTiON  OF  wills. 

1.  In  the  interpretation  of  wills  the  rule  of 
law  is,  that  the  intention  of  the  testator  ought 
to  be  supported  as  much  as  possible,  as  far 
as  is  consistent  with  the  rules  of  law.  Oore 
V.  Gore,  10  Mod.  502.  523.  2  Mod.  223. 
8tepheH$  V.  Stephena^  W.  Kely.  170.  Reeo€9 
▼.  JVcioenAam,  2  Ridgw.  36.  FaUcUtnd  v. 
Bertie,  Holt,  232.  Plow.  162.  413. 522, 523. 
540.  Petty  v.  OMard,  Orl.  firidg.  39.  2 
Leon.  42, 43.  Pa£t/iton  v.  Fo^e,  W.  Kely. 
30.    Boawarlh  v.  Forard,  Orl.  Bridg.  158. 

2.  No  clauses  or  words  in  a  will  are  to  be 
rejected,  if  they  may  have  any  meaning,  or 
can  have  a  reasonable  construction.  DaWte- 
son  ▼.  Beaiantmt,  Fort.  25.  MoringUm  v.  Da- 
vis,  Fort.  228.    2  Ridgw.  81. 

3.  The  mere  force  of  the  words  is  not  so 
much  to  be  regarded  as  the  true  intent.  Petty 
V.  Goddard,  Orl.  Bridg.  39. 

4.  Where  words  are  of  an  ambiguous  sig- 
nification, the  inteot  of  the  devisor  must  fiz 
the  meaning  of  them.  MandeviUe  v.  Lotd 
Carriek,  3  Ridgw.  365. 

5.  Where  the  intent  of  a  testator  appears 
not  clear,  we  are  to  judge  the  words  of  his 
will  according  to  the  construction  of  law 
upon  such  words  in  a  deed.  CdUtTigvfOod  v. 
Pace,  Orl.  Bridg.  412. 

6.  The  testator  is  presumed  in  law  to  be 
hwpa  emuilii  at  the  time  ho  makes  his  will. 
Plow.  162,  163.  413.  540.  Marks  v.  JMor&s, 
10  Mod.  422, 423. 

7.  And  therefore  great  latitude  of  con- 
struction is  to  be  allowed  in  the  words,  and 
they  are  favourably  construed.  Markt  v. 
MarkB,  10  Mod.  420.  523.    Orl.  Bridg.  52. 

8.  And  the  law  will  by  construction  sup- 
ply words  of  art  in  favour  of  a  testator^s 
interest.    Hatmes  v.  MenieUt  Skin.  19. 

9.  Improper  words  in  a  will  will  some- 
times in  law  be  supposed  to  be  meant  pro- 
perly, to  support  the  will ;  as,  haredilma  pro- 
ereiXtis,  if  there  be  no  issue,  will  be  supposed 
to  be  me^ni  procrecsndis.  DarHson  v.  Beaw 
men/.  Fort  27. 

10.  Words  in  a  will  which  work  in  dishe- 
rison, ought  to  be  clear  and  strictly  taken. 
OM  V.  Ooddard,  T.  Jones,  112. 114. 

11.  Words  in  wills  are  to  be  taken  in  that 


12.  The  intent  of  a  testator  must  be  ma- 
nifest and  certain,  not  obscure  and  doubtful. 
ColUngvDOod  V.  Pace,  Orl.  Bridg.  411. 

13.  An  implication  against  Sue  words  of  a 
will,  or  an  intention  against  a  rule  of  law, 
must  be  so  expressed  that  it  be  certain  to  the 
court.    S.  C.  lb.  413. 

14.  No  will  receives  strength  or  authority 
from  a  resolution  or  judgment  in  another 
will,  for  every  little  circum- 
stance* differs  it;  and  it  is  rare  [  *1530  ] 
to  have  so  much  as  a  proportion 
or  analogy  in  reason  of  one  case  to  another. 
Petty  V.  Goddard,  Orl.  Bridg.  38. 

15.  The  clear  interpretation  of  words  may 
be  departed  from,  if  they  will  bear  another 
sound  interpretation,  where  the  other  parts 
of  a  will  manifest  the  latter  intention ;  and 
absurdities  and  contradictions  may  thus  be 
avoided.    8.  C.  lb.  58. 

16.  That  part  of  a  will  shall  be  taken  to 
be  in  force  which  is  last  in  the  will,  and 
agrees  with  the  general  intent;  the  last 
words  in  a  will,  and  the  first  in  a  deed,  shall 
stand  in  force.    S.  C.  lb.  59.  Dall.  3. 

17.  A  general  subsequent  clause  in  a  will 
shall  never  be  extended  further  than  the  first 
clause  which  is  special.  Tkonutt  v.  Howell^ 
Skin.  319. 

18.  A  will  is  an  ambulatory  instrument 
during  testator^s  life.    1  Saund.  278  g, 

19.  The  words  now  living,  in  a  will,  shall 
be  intended  at  the  time  of  the  death  of  the 
testator.    Durdant  v.  Burchet,  Skin.  20d. 

20.  A  will  and  oodicil  are  to  be  taken  to- 
gether as  one  act.  Reeves  v.  AewetiAam,  2 
Ridgw.  43. 

[See  anfe,  tit.  Devise,  div.  III.  Vol.  T.  p. 

497.] 

XIJ.  Relative  to  the  ooNsrancnoN  of  pak- 

TIOULAE  WILUI  AHD  DEVISES. 

1.  There  needs  not  that  formality  to  make 
an  estate  at  will  as  there  does  to  another  es- 
tate at  common  law.  Oeary  v.  Bearer^^, 
Orl.  Bridg.  489. 

2.  If  the  intention  of  the  testator  be  plain, 
an  estate  in  fee  or  in  tail  shall  pass  by  such 
words  in  a  will  as  wonld  not  have  been  suffi- 
cient to  have  conveyed  those  estates  by  deed. 
Lord  Say  and  SeWt  case,  10  Mod.  46. 

3.  Devise  to  the  heir  for  life,  remainder  in 
contingency,  is  good,  and  the  descent  of  the 
reversion  does  not  merge  his  estate  for  life. 
Plunket  V.  Homes,  1  Sid.  47. 

4  A  term  can  be  devised  to  one  for  life, 
remainder  to  a  second  and  third,  Slc,  if  they 
were  all  in  use;  but  not  otherwise.  Lovev, 
Wyndham,  1  Sid.  451. 

5.  A  will  in  these  words,  **I  make  my 
niece  executrix  of  my  goods,  lands,  and 
chattels,"  cannot  be  construed  into  a  devise 
of  the  land,  neither  will  it  aubject  the  land 
to  the  payment  of  debts.  Piggott  v.  Penriee, 
Com.  254. 
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WILL. 


6.  Devise  of  a  term  to  A,  and  if  he  die,  to 
B,  after  he  attaina  the  ag^e  of  twenty-two 
yean ;  A  dies ;  B  dies  before  he  attains  the 
ai^e  of  twenty-two  years;  the  executor  of 
A  will  takct  he  residue  of  the  term.  Fyny- 
mor$  ▼.  Crockford^  ^Sid.  151. 

7.  Limitations  in  wills  are  not  differently 
construed  from  deeds  where  proper  legal 
words  are  used.    Gilb.  184. 

8.  Devise  to  four  daughters,  share  and 
share  alike,  equally  to  be  divided,  makes 
them  tenants  in  common.  Packman  v.  Cole^ 
2  Sid.  53.  78. 

9.  A  conveys  to  B,  in  trust  to  perform  his 
will,  and  afterwards  declares  the  usee  by 
indentures;  the  word  ^  will*'  must  mean  his 
laet  will,  and  he  may  alter  the  uses  at  his 
pleasura    3  Dy.  314.  pi.  97. 

10.  A  latter  clause  in  a  will  shall  not  be 
taken  in  a  larger  sense  than  what  goes  be- 
fore; as,  a  devisee  to  his  daughter,  upon 
condition  she  marry  his  nephew,  &c;  pro- 
viso, if  she  refuse  to  marry  him  at  or  before 
she  is  twenty-one  years  of  age,  or  in  the 
meantime  marry  another,  &c.;  and  she  did 
marry  another,  the  nephew  dying  at  twelve; 
these  words,  **or  in  the  meantime  marry 
Another,"  must  be  intended  marrying  so  as 
to  make  her  incapable  of  marrying  the 
nephew.     Thomas  v.  HotDell^  4  Mod.  67,  68. 

11.  Where  the  first  devisee  is  also  execu- 
tor, a  release  of  the  executory  interest  made 
to  him  at  his  request  amounts  to  an  assent 
to  take  as  devisee.  LampetU  case,  10  Co. 
46  b. 

12.  By  the  word  utensils  in  a  will,  plate 
and  jewels  do  not  pass.    1  Dy.  69.  pi.  15. 

13.  Land  devised  to  the  heir  of  an  alien  is 
void.    CoUingwood  v.  Pay#,  1  Sid.  193, 194. 


over,  the  remainder  is  void ;  and  if  the  i«oe 
die  within  the  term,  the  executor  of  the  first 
devisor  can  take  it  back,  and  in  the  interim 
the  executor  of  the  devisee  will  have  it,  and 
not  the  heir.    1  Sid.  37. 

XIV.   REX.ATIVB  TO 


THK  OBTAININO 

WILL  AND  rrs 


PROBATE 


OF  A 

1.  No  one  can  prove  a  will  but  he  who 
is  named  executor  therein.  Wanl^ord  v. 
Wankford,  Salk.  309. 

2.  As  where  an  executor  after  adminis. 
tering,  and  before  probate,  dies,  his  executors 
cannot  prove  it.    Id.  ibid. 

3.  But  if  an  administering  executor  proves 
the  will,  his  executor  shall  be  executor  to 
the  first  testator,  and  in  that  case  thers 
needs  no  new  probate.    Id.  ibid. 

4.  An  entire  will  of  lands  and  goods  may 
be  proved  in  the  spiritual  court,  but  the  pro. 
bate  does  not  aflbct  the  lands.  Holt,  180. 
StnnuPB  case,  1  Mod.  90. 

5.  A  prerogative  probate,  without  hotia 
notahiiia,  is  only  voidable.  Rex  v.  Loggem^ 
1  Stra.  73. 

6.  The  same  wiH  is  often  proved  in  both 
courts,  viz.  temporal  and  spiritual.  Sseilv. 
Kirby,  10  Mod.  386. 

7.  Beeause  proof  in  the  one  cooit  es- 
tablishes it  for  lands,  the  other  for  chattels 
only.    Id.  ibid. 

8.  An  appointment  in  the  nature  of  a  will 
made  by  a  feme  covert  must  be  proved  in 
the  spiritual  court.    1  Mod.  212  naiu, 

9.  A  will  made  by  a  freeman  of  London 
may  be  proved  and  inrolled  in  the  hustiugs 
of  that  city.    2  Show.  249. 

10.  The  spiritual  court  cannot  refuse  to 
grant  probate  pending  a  commission  of  ap- 


14.  A  term  is  devised  to  A,  and  if  he  die  I  praisement    Rex  v.  Be/lesisortAv  2  Stra.  867. 
without  issue,  then  to  B ;  the  devise  to  B  is  I     11.  A  mandamtiB  lies  to  compel  the  grant 


void.    Love  v.  Wyndham,  1  Sid.  450. 

16.  Devise  to  an  infant  in  ventre  ta  mere  is 
void.    1  Ro.  110. 137. 

XIII.  Opkration  of  a  will. 

1.  A  will  of  personal  estate 
[  *153]  ]  passes  every*  thine  testator  pos- 
sessed at  his  death.    1  Saund. 
2771?. 

2.  But  a  will  does  not  pass  lands  which 
the  devisor  has  not  at  the  date  of  it.  1 
Saund.  276/".  277.  277  «. 

3.  A  devise  of  **  all  my  lands,  tenements, 
and  estates  whatsoever,  which  I  shall  be 
possessed  of,  or  invested  with,  at  the  time 
of  my  decease,**  wiU  not  pass  an  estate  pur- 
chased after  the  making  of  the  will.  Bmker 
V.  Coke^  11  Mod.  106. 121. 

4»  Lands  not  agreed  for  until  after  the 
making  of  the  will  do  not  pass  either  at 
law  or  in  equity.    U  Mod.  130.  n. 

5.  Devise  of  land  to  one  for  life,  remain- 
der to  A,  upon  condition  he  pays  so  much 
out  of  the  profits,  he  is  not  hound  to  pay  till 


of  a  probate  of  a  will,    iinon.  2Shoir.  48. 

12.  A  probate  of  a  pretended  will  before 
it  is  avoided,  stops  claimants  as  next  of  kin. 
Bennett  v.  Cradodty  Keny.  131. 

13.  The  probate  is  conclusive  evidence  of 
a  will,  and  cannot  be  controverted  at  com- 
mon law.  iSiir  jR.  Rainess  case,  1  Ld.Raym. 
262.    .^fion.  Com.  150.   1  Saund.  275.  n.  [H 

14.  It  is  conclusive  evidence  agminst  a 
chargeofforging  the  will.  Her  v.  Kmeeml, 
1  Stra.  461. 

15.  Money  paid  to  an  executor  under  it 
shall  discharge  a  debtor.  1  Saund.  S75. 
n.  [6J. 

16.  An  executor  may  maintain  trover 
before  probate.  Frederick  v.  JSbofr,  Garth. 
154. 

17.  Executor  mav  be  sued  for  a  legacy 
Where  he  proves  the  will,  though  he  does 
not  live  in  that  diocese.  EdgenorU^  t.  Smdi 
ridge,  2  Stra.  847. 

XV.   How  A  WILL  8H0UU>  IK  rLKADID. 


the  death  of  tenant  for  life.    1  Ro.  198.        I     1.  A  will  must  be  pleaded  to  havs  been 
6.  If  a  term  be  devised  in  tail,  remainder  I  made  in  writing.    1  Saund.  276  A 


WITHERNAM. 


1632 


9l  And  ezeoatad  •ooording  to  the  stotate. 
1  Saond.  171  a. 

XVL  How  TO  BE   GIYKN  IN  KVIDKNCX. 

1.  Held  no  proof  could  be  admitted  of  a 
will  in  writing,  without  producing  the  wUl 
itaelf.    Comb.  395. 

2.  The  probate  is  good  eyidence.  Rex  ▼. 
JZotru,  13  Mod.  136. 

3.  Two  witnenes  to  a  will,  and  two  to  a 
codicil  annexed  to  the  same  will,  one  of  the 
witnesses  to  the  codicil  was  a  witness  to 
the  will;  the  third  person  is  not  a  good 

witness   to    the    will,   for   he 
[  •1532  ]  never*  did  see  it.  Lea  Y.Libb^S 
Mod.  262. 

4.  A  devisee  was  held  not  to  bo  a  suffi- 
cient witness  to  a  will,  within  the  statute  of 
firaads.  ^Uiard  ▼.  JenningB^  Com.  91.  12 
Mod.  376.  a  C. 

5.  So,  where  one  of  the  subscribers  to  the 
attestation  of  a  will,  had  an  annuity  devised 
to  his  wife,  he  was  held  not  to  be  a  credible 
witness  within  the  statute.  Holdfast  T. 
Dowting,  2  Stra.  1253. 

6.  But  a  legatee  may  be  a  witness  against 
a  will,  bat  not  for  it  Salk.  691.  Vide  lb. 
547. 

7.  And  see  the  25  6.  2.  c.  6.  and  cases 
'eited.    12  Mod.  277  noCis. 

8L  a  will  shall  not  be  read  on  proof  of 
witness's  hand,  unless  there  bo  positive 
proof  that  be  is  dead.  Hungate  v.  FothergiU^ 
Com.  614. 

9.  If  there  are  three  subscribing  witnesses 
to  a  will,  this  is  sufficient  within  the  statute 
of  frauds  and  perjuries,  though  upon  the  trial 
one  of  them  would  not  swear  that  he  saw 
the  testator  seal  and  publish  his  will,  if  it  be 
proved  to  be  his  hand,  and  that  he  set  it  as 
a  witness  to  the  will.  Holt,  742, 743.  Skin. 
419. 

10.  Proof  a  will  cannot  be  made  against 
a  man  by  confession  of  his  own  witness. 
Pyke  ▼.  CfitmcA,  1  Ld.  Raym.  730. 

11.  It  shall  be  left  to  a  jury  to  determine 
merely  from  circumstances,  without  any 
positive  proof,  whether  the  witnesses  to  a 
will  (being  all  dead)  set  their  names  in  the 
presence  of  the  testator.  Hdndt  v.  /aines. 
Com.  531. 

12.  A  recital  of  a  will  in  a  copyhold  ad- 
mittance, IS  evidence  against  any  but  the 
heir.    Anon.  1  Ld.  Raym.  735. 

XVII.  WaSN  AN  AVniMXlfT  MAT  BX  MADS,  OR 
PAROL  XVIDUCCB  ABMrmD  TO  CON- 
TROL OR  EXPLAIN  A  WILL. 

1.  In  general,  an  averment  will  not  be 
allowed,  either  to  support  or  defeat  a  will. 
Kimg  V.  Poffing/on,  3  Salk.  334. 

2.  It  is  never  allowed  against  the  express 
words  of  a  will.  Blietei  v.  Cranwell,  Salk. 
327.    Cro.  £1.75. 

3.  Devise  by  A  to  B,  his  sons,  and  the 
heirs  of  his  body,  remaining  to  C  and  the 
hein  male  of  his  body,  on  ooadition  that  he 


or  they  or  any  of  them  shall  not  alien,  dis* 
continue,  &c  ;  an  averment  out  of  the  will 
that  it  was  the  intent  of  the  devisor  to  in- 
clode  his  son  and  heir  within  the  condition 
shall  not  be  received.  Lord  Cheyney'B  case. 
5  Co.  68  a. 

4  A  man  may  aver  that  there  are  two 
towns  of  Dale,  to  wit,  Overdale  and  Netbor- 
dale,  and  no  Dale  only.    Anon.  Moore,  48. 

5.  So,  where  a  remainder  sentdri  |mcro 
was  limited  by  one  fine,  the  daughter  or  son 
can  aver  what  the  intent  of  the  word  puero 
was,  because  it  is  a  word  indifferently  used 
for  one  or  the  other.  Lane  v.  Cowper^  Moore, 
105. 

6.  A  testator  having  two  sons  named 
John,  devises  to  his  son  John;  evidence 
dehors  the  will  may  be  given  to  show  which 
son  is  meant;  but  if  no  direct  evidence  can 
be  given  to  show  the  intent,  the  will  is  void 
for  the  uncertainty.  Lord  Ckeyney**  case, 
5  Co.  68  B. 

7.  A  will  of  lands  cannot  be  construed  by 
parol  proof.  Ld,  Falkland  v.  Beriie^  Holt, 
231.  744,  745. 

6.  Parol  evidence  is  not  admitted  to  de- 
termine the  construction  of  any  will.  Lau>' 
Jidd  V.  Sloneham^  2  Stra.  1261. 

9.  A  devise  to  a  wife  for  her  life  cannot 
St  law  be  averred  to  be  in  satisfaction  of  her 
dower.  Lawrence  v.  DodweU,  1  Ld.  Raym. 
438. 

XV7II.  RBspscnNQ  thx  soaosaT  op  a  will. 

Pending  a  suit  in  the  spiritual  court 
touching  the  validity  of  a  will,  an  indictment 
for  forging  it  ought  not  to  be  tried.  Rex  v. 
Rhodes,  2  Stra.  703. 


WITHERNAM. 

1.  A  writ  of  capias  in  withernam  was 
superseded,  because  the  writ  was  made  op- 
pressively long,   .^(ioms^fcase,  7  Mod.  17« 

2.  Bail  to  this  writ  is  taken  body  for  body. 
7  Mod.  17. 

3.  A  withernam  may  be  stayed  by  bring- 
ing the  damages  in  court,  and 
submitting*  to  a  form  pro  con"  [  *1533  ] 
lemptu.    2  Leon.  174* 

4.  A  capias  issued  out  against  the  defend- 
ants,  who  entered  their  appearance  with  the 
filazer,  and  moved  for  a  supersedeas  to  the 
withernam,  and  offered  by  their  couniel  to 
plead  non  eeperunt^  which  they  were  ordered 
to  do,  and  to  give  bail  to  appear  de  die  in  di- 
em.   De  la  Bastide  v.  Reynell,  4  Mod.  183. 

5.  Upon  return  of  a  withernam,  if  the  plain- 
tiff tenders  the  damages,  he  shall  have  espe- 
cial writ  to  restore  his  cattle.    3  Leon.  236. 

6.  How  cattle  taken  by  withernam  must 
be  used,  see  1  Leon.  220. 

7.  It  seems  that  beasts  taken  in  withernam 
may  be  laboured.    3  Leon.  235, 236. 

[See  also  anie,  tit.  RBPLXviN,  div.  XXV. 
Vol.  IL  p.  1202.} 
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WITNESS. 


WITNESS. 
I.  Relativi  to  thk  ooMpmDiOT  or  m 

MNB  TO  OTVm  STIDBNCK  ;-^ 

(a)  AffpretUiee^  p.  1533. 

(b)  BaUiff,  p.  1533. 

(c)  Attonuif  or  counsel,  p,  1533«J 

(d)  OomimtnorMr,  p.  1533* 

(e)  Executor,  p.  1534. 
(0  Factor,  p.  1534 
(g)  Heir  at  law,  p.  1534. 
(h)  Htaband  and  wife,  p.  1534. 
(i)  Infatnouo  permme,  p.  1534. 
Cj)  Jn/atil,  p.  1535. 
(k)  Interesied  pereont,  p.  1535* 
(1)  Lord  of  a  manor,  p.  1537. 

(m)  Mooter  and  oervant,  p.  1537. 

(n)  Mortgagor,  p.  1537. 

(o)  Parent,  p.  153a 

(p)  Partner,  p.  1538. 

(q)  Particepo  crimimtn  p.  1538. 

(r)  Party  injured,  p.  1538. 

(b)  Parfy  to  the  ouit,  p.  153& 

(t)  Prisoner,  p.  1539. 

(a)  Subtcrihing  witneoo,  p.  1539. 

(▼)  TVuttee,  p.  1539. 
(w)  Inreapeetofreligiouoprineipteo, 

p.  1539. 
II.  Of  thb  mktkod  op  giying  kyidknob, 

p.  1539. 
ni.  How  Tnc  KZAMDCATioif  or  a  witnbh 

IHOULD  BK  OONDUCTBD,  p.  1540. 
IV.  Op  thb  BZPBN8BS  OP  A  WITNB88,  p.  1540. 

V.  Op  thb  pRiyiUDOBS  op  a  wrrNisa,  p. 

1540. 
VI.  Op  thb  dbath  op  a  wrriiBSB,  p.  1541. 
VII.  Rbmbdt  against  a  wiTNBas  FOR  not 
Givmo  bvidbncb;— > 

(a)  By  action,  p.  1541. 

(b)  By  appHeation  to  the  eeurt  and 

attaMment,  p.  1541. 

(c)  By  fine,  p.  1541. 

VIII.  Rbmbdt  against  a  witnbss  poe  giving 

PALSB  BPIDBNOB,  p.  1541. 
DC.  LlABILITT  OP  A  WITNBSS   POE   mSBBBA- 
YIOUB,  p.  1541. 

I.  ReLATIItB  TO  THB  OOMFBTBNOT  OP  FSBSONS 
TO  GIVB  BYIOBNCB. 

(a)  Apprentice, 
An  apprentice  may  tM  a  witness  for  bis 
master  in  an  action  per  quod  eenritium  amioit. 
Leweo  v.  Fog,  3  Stra.  944. 

(b)  BaU^. 
In  case  a^inst  a  sheriff  for  a  fidse  return 
of  mm  eit  inventus  to  a  capias  ad  satisfaeien' 
dum,  the  bailiff  caiinpt  be  a  witness  to  prove 
that  he  endeavoured  to  take  him,  Slc  Powell 
p.  Hard,  2  Ld.  Raym.  1411.   1  Stra.  650  S.  C 

(c)  Attorney  or  counsel. 

1.  A  counsel,  attorney,  or  solicitor,  ought 
not  to  be  examined  against  his  client,  because 
he  is  bound  to  keep  his  secrets.  Cuts  v.  Pick- 
mi^,  1  Vent.  197.    Skin.  404. 

2.  An  Attorney  cannot  be  a  witness  in  re- 
spect of  a  cause  where  he  has  been  ooooeraed; 


but  Holt,  C.  J.  held  he  onghl  to  deeian  any 
thing  he  knows  otherwise  than  as  attonwy. 
JStn^p.  Warden  of  the  FUet,  12  MoLiH. 

(d)  Commisoioner, 
Commissioners  for  the  trial  may  be  wit- 
nesses in  treason.    Csse  oiHigh  TWojon,  J. 
1^.12. 

(e)«  Executor,  [  *1534  ] 

1.  An  ezecHtor  wllo  is  not  reeidoaiy  kga- 
tee-  may  be  examined  as  a  witness  in  a  suit 
oonceming  the  estate  of  his  testator.  Jinsn. 
1  Mod.  107. 

9.  Where  an  heir  is  sued,  an  executor  shall 
be  a  good  witness  to  prove  the  debt  paid  oat 
of  the  personal  estate.  We66  v.  Sutton,  Nels. 
177. 

(f)  Factor, 

A  fketor  may  be  evidence  for  his  master. 
Mason  v.  flbd^son,  11  Mod.  226. 

(ff)  Heir  at  law. 
The  heb  at  law  may  be  a  witness  for  the 


title,  but  the  remainder-man  not.    Smith  v. 
Blaekham,  Salk.  283. 

(h)  Husband  and  wife. 

1.  The  general  rule  is,  that  husband  and 
wife  cannot  be  witnesses  for  or  against  each 
other.    11  Mod.  224  n.    T.  R&ym.  1. 

2.  A  wife  is  not  a  witness,  though  with 
consent.  Parker  v.  Sir  Woolston  Dixie^  bart. 
C.  T.  Hardw.  264 

3.  The  wife  of  one  defendant  cannot  be 
witness  for  the  other,  on  an  iodictment 
against  two.    2  Stra.  1095. 

4  A  woman  cazmot  be  admitted  on  evidence 
to  prove  her  marriage  with  a  man  that  is  liv- 
ing.  Broufhton  v.  Harper,  2  Ld.  Raym.  752. 

5.  Bat  there  are  some  exceptions  to  the 
rule  that  a  wife  cannot  give  evidence ;  as  in 
cases  of  high  treason,  rape,  forcible  marriage, 
Slc    11  Mod.  224.  n. 

6.  The  exception  seems  formerly  to  have 
been  confined  to  cases  of  treason.  T.  Raym.  1. 

7.  In  an  action  by  a  husband,  for  araaolt- 
ing  with  intent  to  ravish  his  wife,  the  wife  it 
a  competent  witness.    Anon.    11  Mod.  224 

8.  So,  a  wife  is  a  competent  witness  againA 
her  husband  upon  an  indictment  for  assaolt 
upon  herself.    JRex  v.  Azer,  1  Stra.  633. 

9.  The  evidence  of  the  wife  alone  is  not 
sufficient  to  prove  no  access  in  the  husband, 
in  order  to  make  a  settlement  for  the  issue  u 
bastards.  Rex  v.  Inh4ibilants  of  Bedell,  Andf . 
9.    C.  T.  Hardw.  79. 

10.  But  after  non  aoeess  is  otherwiee  proied, 
her  testimoay  will,  er  seeesntote,  be  evidence 
as  to  the  putative  fether.  The  King  v.  Read' 
ing,  C.  T.  Hardw.  79. 

11.  A  wife  de  facto  will  be  allowed  to  give 
evidence  of  the  nullity  of  htf  marriage, 
through  bigamy,  in  support  of  her  actkiO' 
Westbrooke  v.  StrutvUU,  1  Stra.  79. 

12.  The  wife  of  a  party  was  admitted  to 
prove  her  husband^s  death.  Ruahden  ▼.  CSsr- 
tsssse,  1  Stra.  568. 

13.  In  an  action  on  the  mse  for  aatiang 
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away  the  plaintiff's  wife,  the  dedarationB  of 
the  wife  are  not  admissible  in  evidence. 
Wimmore  ▼.  Greenbank,  WiUes,  578. 

(i)  Infamaw  penont. 
h  It  is  the  infamy  of  the  crime,  and  not 
the  nature  of  the  punishment,  which  destroys 
the  competency  of  the  offender.  Pendork  y. 
Maekmder^  5  Mod.  75  noiU,  Salk.  690.  Ru- 
dock  V.  Mackinder^  7  Mod.  415.  n.  Rex  ▼. 
Crosby,  13  Mod.  72. 

2.  Burning  in  the  hand  does  not  impeach 
the  credit  of  a  witness,  unless  the  crime  for 
which  it  was  inflicted  affects  it,  as  if  it  be  for 
Btealinif.  Rtx  v.  Warden  tf  ike  Fleet,  12 
Mod.  341. 

3.  Formerly  persons  convicted  of  petty 
larceny  were  incompetent  witnesses,  although 
they  had  soifered  the  ponishment  of  the  law; 
bat  now  by  31  Geo.  3.  c.  35.,  no  person  shall 
be  an  incompetent  witness  by  reason  of  a 
conviction  of  petty  larceny.  Rex  v.  DaviM 
and  Carter,  5  Mod.  75  noli*.  Pendoek  v. 
Maekinder,  Willes,  665. 

4.  AAer  standing  in  the  pillory  for  a  libel 
a  man  ma^  be  a  witness,  but  after  standing 
there  for  forgery  he  cannot,  because  it  is  an 
infiimous  judgment.  Rex  v.  DaoiitS  Mod.  74. 

5.  One  indicted  of  perjury  in  the  time  of 
Cromwell,  and  verdict  against  him,  but 
through  the  death  of  Cromwell  no  judgment 
was  entered,  was  held  a  good  witness.  FiUh 
V.  Smalbrooky  T.  Raym.  32. 

6.  A  charge  upon  oath  of  suboma^on  of 
perjury  does  not  disable  a  witness,  but  it 
goes  to  his  credit,    ^non.  Holt,  754. 

7.  In  felony,  the  king's  pardon  before  at- 
tainder, prevents  corruption  of  blood,  and 
makes  the  person  a  good  witness.  Rook- 
wood^$  caw,  Holt,  685. 

8.  A  man  that  had  stood  in  the 

[  *]535  ]  pillory*  is  restored  to  his  credit  as 

a  witness  by  a  general  pardon. 

Rex  v.  Croeby,  1  Ld.  Raym.  39*    5  Mod.  16. 

aC.    12  Mod.  72. 

9.  But  one  convicted  of  perjury  on  the  sta- 
statute,  though  pardoned,  cannot  be  a  wit- 
ness,   ilium.  3  Salk.  155. 

10.  A  pardon  of  felony  (although  after 
oonyiction  and  burning  in  the  hand,)  restores 
a  man  to  be  a  witness;  not  so  of  perjury. 
Alton.  1  Vent  349.  Rex  v.  Cdver,  T.  Raym. 
369.     Rex  v.  Cattlemain,  T.  Raym.  380. 

11.  The  evidence  of  bawds  is  rejected  in 
all  cases  by  the  spiritual  court,  as  infamous 
persons.    SavH  v.  Kerby,  10  Mod.  385. 

(j)  Infant. 
An  in^t  of  any  age  may  be  sworn  as  a 
witness,  if  he  b  conscious  of  the  danger  of 
penury.     Young  v.  Slaughierford,  11  Mod. 

(k)  Interested  pereons. 

1.  It  is  a  principle  of  the  common  law, 
that  evidence  shall  be  given  by  persons  dis- 
interested.   Reg,  V.  Mascot,  10  Mod.  193. 

2.  A  party  who  supports  the  suit  caoaut 
Vol,  II.  G8 


be  a  witness.  Hapkini  v.  JVWi2,  C.  T.  Hardw. 
202. 

3.  He  that  apprehends  himself  interested, 
though  not  strictly  so,  is  no  witness.  Fothe" 
ringham  v.  Greenwood,  1  Stra.  129. 

4.  A  person  liable  to  answer  in  damages  is 
not  a  competent  witness.  Cherk  v.  Vealy, 
Holt,  756. 

5.  Though  a  witness  is  not  immediately 
concerned  in  the  event  of  a  cause,  yet  if  he 
be  any  way  interested  in  the  question  upon 
which  the  cause  depends,  it  b  a  sufficient 
objection  to  hb  evidence.  Reevee^.Slymonds, 
10  Mod.  292. 

6.  As  where  an  action  b  brought  by  a 
commoner  for  his  right  of  commoning,  no 
person  that  claims  a  right  of  common  upon 
the  same  title  may  be  allowed  to  give  evi* 
denoe  to  establish  the  general  right.  Id.  ibid. 

7.  But  one  commoner  may  be  a  witness 
for  another  claiming  common,  where  a  spe- 
cified number  only  are  entitled.  Hockley  v. 
Lamb,  I  Ld.  Raym.  731. 

8.  In  cases  of  general  concernment,  as  for 
common,  modus  deemandi,  or  the  like,  the 
freeholders,  inhabitants,  or  parishioners,  are 
not  alk>wed  as  witnesses  one  for  another. 
Hob.  92. 

9.  No  one  shall  be  allowed  to  give  evidence 
about  any  matter  in  favour  of  tM  hundred  to 
which  he  belongs.  Reg.  v.  Homaey,  10  Mod. 
150. 

10.  So,  though  he  be  so  poor  at  the  time 
as  to  pay  no  taxes.    Id.  ibid. 

11.  Where  the  repair  of  a  highway  is  in 
question,  none  shall  be  admitted  to  be  evi- 
dence who  lives  in  that  parbh  where  the 
way  is.    BuduridgeU  case,  4  Mod.  49. 

12.  On  an  indictment  against  a  county 
for  not  repairing  a  public  bridge,  the  inhabi- 
tants of  the  dbtrict  in  which  the  bridge  b 
situated  are  good  witnesses.  Rex  v.  Wilts, 
6  Mod.  307. 

13.  On  an  indictment  for  not  repairing  a 
bridge  which  the  defendant  is  bound  to  re- 
pair rations  tenuns,  the  inhabitants  of  the 
county  may  be  witnesses.    2  Show.  47. 

14.  Formerly  poor  inhabitants,  though 
they  paid  no  taxes,  could  not  give  evidence 
in  actions  against  the  hundred  on  the  sta- 
tutes of  hue  and  cry ;  but  now  by  8  Gea  2.  c. 
26.,  they  may  give  testimony  in  the  same 
manner  as  if  they  were  not  inhabitants.  Bar- 
ret V.  Stoak,  1  Mod.  74. 

15.  A  parson  cannot  give  evidence  on  a 
question  affecting  the  boundaries  and  extent 
of  his  parbh.  Wharton  v.  Robinson,  7  Mod. 
63.  , 

16.  A  person  cUiming  the  like  interest 
with  that  in  coptroversy,  though  under  a 
different  title,  is  no  witness.  Farmers  of 
Neufgate  Market  v.  Dean  of  St.  Paul's,  12 
Mod.  372. 

17.  So,  when  an  action  was  brought 
against  A  for  a  quantity  of  stockings,  and  A 
pleaded  that  it  was  not  he  but  B  who  bought 
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them,  and  sent  them  to  France  in  the  way 
of  trade,  B  waa  not  permitted  to  swear  him- 
nelf  to  be  the  buver,  becauae  upon  that  ques- 
tion depended  the  right  to  tho  profit  w4iich 
had  been  made  of  the  stockings.  Reeves  ▼. 
Syrmrnds,  10  Mod.  291,  293. 

18.  A  person  claiming  by  the  costom  is  not ' 
a  good  witness,  but  a  tenant  of  a  manor  who 
does  not  claim  is.    12  Mod.  24. 

19.  A  sailor  who  cUims  waf  es, 
[  *1596  ]  no  witness*  concerning  the  Toss 
of  the  ship.    Dunaley  v.    West- 
6roion,  1  Stra.  414. 

20.  A  person  to  whom  the  thing  in  demand 
is  made  over  as  a  secnrity,  among  other  thin^ 
which  are  a  sufficient  security  without  it, 
cannot  be  a  witnesa.  Abrrts  ▼.  Napper^  2 
Ld.  Raym.  1008. 

21.  One  who  may  be  a  loser  by  the  deed, 
or  gainer  by  the  verdict,  cannot  be  a  witness 
on  an  indictment  against  another  for  forgery. 
WatVa  cose,  3  Salk.  172. 

22.  Under  the  statute  of  distributions,  none 
of  the  children  of  the  intestate  can  be  admit- 
ted  as  evidence.     Skin.  223. 

23.  A  being  indebted  to  B,  gives  him  a 
note  in  a  feigned  name,  which  note  was  run 
away  with,  A  pays  B  the  money,  an  action 
is  brought  against  A  on  the  ncAe,  B  is  no 
evidence  to  prove  the  note  run  away  with. 
Anon.  12  Mod.  564,  565. 

24.  The  original  drawer  is  not  a  food  wit-, 
ness  to  prove  he  did  not  draw  the  bill,  but  a 
release  makes  him  good.  Dtmayt  v.  S%«p- 
kerd.  Holt,  297.    ilnon.  12  Mod.  341. 

25.  The  maker  of  a  promissory  note  not 
allowed  to  be  a  witness  on  an  indictment 
against  the  payee  for  perjury,  in  denying  an 
agreement  not  to  put  it  in  suit  agaust  the 
maker.  Tamen  ipuBrt  Rex  v.  NuntK^  C.  T. 
Hardw.  265.  2  Str.  104a  S  Sess.  C.  377.  pL 
201. 

26.  In  trover  for  a  bill  of  exchange,  the 
person  who  carried  it  to  the  defondant  in- 
dorsed blank,  was  held  a  good  witnees. 
Lu/coB  T.  Haynsf,  2  Ld.  Raym.  871.  Salk. 
230.  &  C. 

27.  It  is  an  objection  to  a  witness  that  he 
has  received  money  from  one  of  the  parties. 
The  Qsiuen  V.  Jetmingt^  11  Mod.  228. 

28.  A  witness  at  a  triali  had  made  a  bar- 
sain  with  the  plaintiff^  who  promised  her 
lOOOt  if  she  recovered,  and  she  waa  not 
allowed  to  be  sworn.  IReki  v.  6^ore,  3  Mod. 
85. 

39.  The  evidence  of  a  woman  waa  reject- 
ed, because  her  husban4  had  received  a  bond 
of  302.,  and  waa  to  receive  202.  more  if  the 
cause  went  in  fiivour  of  the  party  who  had 
subpoenaed  her.  Whiihall  v.  Sit  G.  fibtimiera, 
W.  Kelv.  62. 

30.  One  whose  wifo  has  an  annuity  de- 
vised for  her  separate  use  is  not  a  good  wit- 
ness to  the  will  HMfati  dem,  Anttey  v. 
Dof0sing,2Stra.  1253. 

31.  But  a  peraon  cannot  be  deprived  of  the 


testimony  of  a  witnew  in  his  fovour,  oa  u- 
oount  of  the  witness  having  laid  a  wiger  oa 
the  event  of  the  cause.  Oeorge  v.  Pierce,  7 
Mod.  31.    Skin.  586. 

32.  A  freeman  of  a  corporation  dis&u- 
chised  without  having  been  summoned,  cm- 
not  be  examined  as  a  witness  in  a  cause  for 
a  toll  claimed  by  the  corporation.  Broiro  v. 
Corporation  of  JLondon,  11  Mod.  225. 

33.  But  in  a  cause  in  which  the  memfaen 
of  a  corporation  are  interested,  if  any  of  them 
are  disfranchised,  and  have  no  intention  or 
expectation  of  being  received  again  into  the 
corporation,  they  are  competent  witnessee, 
although  they  were  disfianchised  for  the 
purpose  of  enabling  them  to  give  their  tes- 
timony. 5Hnn€r*s  ComiMmy  V.  Jdmei,  6  Mod. 
167. 

34.  A  corporator  who  has  acted  under  the 
right  claimed  may  be  a  witness  to  prove  the 
usage.    BoyfiM  v.  Brot^  3  Stra.  1069. 

35.  On  a  trial  concerning  the  OdnstitatioD 
of  a  borough,  whetlwr  any  person  can  be 
elected  in  the  common  council  but  those  who 
are  inhabitants  and  bold  burgage  tenoret, 
one  who  comes  within  both  tmse  quliii- 
cations  is  no  witness  to  prove  the  coostita- 
tion.  Sttnenaan  v.  JVevinam,  3  Ld.  Raym. 
1353. 

36.  On  a  eeirt  faeioM  to  avoid  a  patent 
office,  a  person  who  is  to  be  deputy  to  the 
plaintiff  in  case  the  patent  is  repealed,  may 
be  examined  as  a  witneas.  Himnsi^e  ctie, 
1  Mod.  21. 

37.  Where  there  are  two  qualifieatioiis  to 
an  election  of  an  officer,  he  who  has  bat  oos 
only  may  be  a  witness  as  to  the  right  of  elec- 
tion.   Steven»on  v.  Nevinaon,  1  Stra.  583. 

38.  The  objection  on  the  ground  of  intereet 
to  an  elisor  named  with  another  to  retora  s 
jury  of  freemen  why  are  to  elect  a  mayor  of 
a  corporation^  being  a  witness  in  a  came 
wherein  the  mayor  elected  waa  deftnduit, 
goes  to  credit,  but  not  to  competen^.  1^ 
V.  Bray,  C.  T.  Hardw.  358. 

39.  So  also  as  to  one  of  soch 

jury  who*  had  so  elected  the  de-  [  *1537  ] 
fondant  the  mayor.    Id.  ibid. 

40.  A  patron  is  never  allowed  to  be  a  wit. 
ness  to  maintain  the  title  of  his  derk.  /eaei 
V.  Bean,  4  Mod.  17. 

41.  A  devisee  or  legatee  is  not  a  |ood  wiC 
ness  to  a  will  within  the  statute  of  frauds.  1 
Ld.Raynu507.    HiaiardY.Jemimg$,Can, 

91. 

43.  The  son  of  a  legatee  no  witness  in  the 
spiritual  court,  but  a  good  third  witness  to  a 
nuncupative  will  withm  the  statute  of  ftaada 
I  Ld.  Raym.  85. 

43.  The  son  of  a  oontinprent  legatee  canaot 
be  a  witness  in  the  spiritual  court*  1  Ld< 
Raym.  91. 

44.  But  a  legatee  may  be  a  witness  sMtf^ 
a  will,  though  not  for  it.  OxendentrndPene- 

rice,  Salk.  &1. 

45.  On  a  suit  by  creditor  against  ezectrtor* 
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a  legatsewai  admitted  to  proTBaMeti.  Atwiul 


13  Mod.  385. 

46.  A  legatee  mav  be  a  witness  to  prove 
the  will  alter  he  has  released.  Pyke  v. 
Crouch^  1  LdRayzn.  730. 

47.  So,  a  person  prejudiced  by  a  will,  may 
be  admitted  to  prove  it  forced.  Awm,  13 
Mod.  340. 

4S.  The  creditor  of  a  bankrupt  is  no  wit- 
ness  to  prove  him  a  gamester.  SffuUtiUwmrUi 
▼.  Bravo,  1  Stra.  507. 

49.  A  creditor  who  pays  money  to  his 
debtor's  servant,  is  not  a  competent  witness 
to  prove  snch  a  payment  in  an  action  by  the 
master  against  the  servant  Theobtud  v. 
TV^goO,  11  Mod.  261. 

50.  In  an  action  by  an  executor  against  a 
person  who  has  reodved  money  due  to  the 
testator,  the  original  debtor  is  not  a  compe- 
tent witness  to  prove  the  pavment  of  the 
money.    CUrk  ▼.  Heoly,  6  Mod.  151. 

51.  A  creditor  was  allowed  to  prove  that 
the  debtor  was  not  entitled  to  his  discharge 
on  the  mint  act.  Nareoti  v.  JVercott,  1  Stra. 
650. 

59.  A  creditor  who  is  paid  is  k  witness  on 
piene  odminittraviL  Kaigikme  v.  Orey,  1 
Ld.  Reym.  745. 

53b  The  owners  of  goods  on  board  cannot 
be  evidence  for  the  master  of  the  ship,  for 
they  are  all  concerned  in  one  bottom  and  in 
one  adventure.  Sandjf$  v.  Custom  Houoe 
Cffieero^  Skin.  174 

54.  A  carrier  brings  an  action  for  goods 
lost  out  of  his  custody,  the  owner  of  the  goods 
is  no  witness.  TiUy  v.  Cowling,  1  IaI.  &ym. 

o^i9m 

55.  In  case  ibr  negligently  steering  his 
ship,  lee,  the  pilot  is  no  witness  for  the  de* 
frndaat.  Mortm  v.  HtwUkoon,  9  Ld.  Raym. 
1007.    Holt,  756.    8alk.287.aC. 

56.  The  tenant  in  possession  is  no  witness 
in  ejectment  for  the  landlord,  as  being  liable 
fir  the  mesne  profits.  Boumt  v.  TSirnor,  1 
Stra.  699. 

57.  Neither  can  he  be  made  a  witness.  Id. 
ibid. 

58.  A  man  who  conveys  lands  may  be  a 
witness  against  his  title,  but  he  is  not  com- 
pellable.    TiilyU  case,  2  Ld.  Raym.  1008. 

59.  An  informer  entitled  to  part  of  the 
penalty  is  no  witness.  1  Stra.  316.  Andr. 
940.  Gilb.  111.  JenkinM  v.  Bankeyo,  3  Mod. 
114, 115. 

60.  The  evidence  only  of  the  person  enti- 
tled to  the  benefit  of  a  conviction,  is  not  suffi- 
cient to  support  it.    Rejt  v.  Pter^,  Andr.  18. 

61.  But  in  some  criminal  cases,  interested 
persons  are  4d]owed  to  be  witnesses  by  reason 
of  necessity.  Reg,  v.  Mweoi^  10  Mod.  193, 
194. 

(1)  Lord  of  a  manor* 

Lords  of  customary  manors  are  not  allowed 
ae  witnesses  to  establish  a  right  in  a  lord  of 
another  manor.    1  Stra.  658. 


(m)  Bkuter  and  Skrvani, 


I     1.  The  master  is  no  evidenoe  of  paving 
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money ;  contra  of  a  servant 
TregoU,  11  Mod.  961. 

2.  A  goldsmith's  servant,  who  over-pays 
money,  is  a  witness  in  an  action  for  it  agam. 
Martin  v.  Homer,  1  Stra.  647. 

3.  The  original  debtor  was  admitted  as  a 
servant  to  prove  the  payment  by  another. 
Brownton  v.  Avery,  1  Stra.  507. 

4.  In  an  auction  against  the  master  for  the 
negligence  of  his  servant,  the  servant,  having 
a  release  from  the  defendant,  is  competent 
Jarvii  v.  flayes,  9  Stra,  1083. 

5.  The  servant  is  a  witness  in  an  action 
by  a  master  for  beating  him.  Dud  v.  Hard- 
ing, 1  Stra.  595.  1054.  Contra,  Danoby  v. 
Wesibroume,  1  Stra.  414 

(n)  Mortgagor. 
A  person  who  has  mortgaged  a 
copyhold*  estate  is  not  a  compe-  [  *1538  ] 
tent  witness  in  an  ejectment  con- 
ceming  it    Anon.  11  Mod.  354. 

(o)  Parent. 

^  Where  thelegitimacy  of  her  sonis  in  quea- 

tion,  a  mother  may  be  a  witness  to  prove  her 

own  marriage.    I^pteton  v.  Stapleton^  C.  T. 

Hardw.  977. 

(p)  Partner. 

Where  a  plaintiff  goes  upon  the  credit  of 
divers  partners,  the  act  of  one  partner  is  evi- 
dence against  the  othera,  except  they  show 
some  diw!laimer. v.  Layjleld,  Salk.  992. 

(q)  Partite]^  eriminii. 

1.  In  trespass,  if  the  taking  appear  to  have 
been^  felonious,  yet  a  person,  though  proved 
by^  his  own  testimony  to  be  a  particeps  cri- 
minis,  is  a  competent  witness.  LuttereU  v. 
RameU,  1  Mod.  289,  983. 

9.  The  son  took  the  fiither*s  money  and 
gave  it  to  A,  and  the  son^s  evidenoe  was  ad- 
mitted  in  trover  against  A.  Anon.  Salk.  989. 
Holt,  757.  S.  C. 

3.  If  a  person,  having  a  number  of  trees 
planted  in  boxes,  desire  another  to  let  them 
stand  in  his  garden,  and  permit  his  gardener 
to  take  care  or  them,  the  gardener  is  a  good 
witness  in  an  action  of  trover  brought  by  the 
owner  of  the  trees  against  the  alienee  of  the 
garden.    Oliver  v.  Vernon,  6  Mod.  170. 

4.  A  person  who  gives  a  bribe  to  another 
to  vote  at  an  election  for  members  of  parlia- 
ment, is  a  competent  witness  to  prove  the 
bribery,  in  an  action  for  the  penalty  under 
the  Stat  9  G.  2.  c.  94.  Mead  v.  Robinoon, 
Villes,  499. 

5.  On  a  prosecution  for  penalties  under  the 
statute  9  Ann.  c.  14  Jk  5.,  the  loser  of  the  mo- 
ney at  cards  is  a  good  witness  to  prove  the 
loss.  Willes,  222.  n. 

6.  Confedisrates  in  the  same  treason  may 
give  evidenoe.    J.  Kely.  17.  33. 

7.  For  an  information  upon  the  statute  of 
usury,  the  parties  to  the  supposed  usurious 
contract  are  not  competent  witnesses.  Smitk^o 
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case,  12 Co.  69.  JermingB  ▼.  Hankey$^3  Mod 
114  Rex  T.  Warden  of  the  Fleet,  12  Mod. 
339.      Shank  qui  tain  y.  Payne^  1  Stra.  633. 

8.  He  who  borrows  the  money  may  be  a 
witness  after  he  has  paid  the  money,  bat  not 
before.    Long^t  case,  T.  Raym.  191. 

9.  If  A  pledge  jewels  with  B  upon  an  usu- 
rioos  contract,  and  B  afterwards  takes  A's 
bond  for  the  principal  and  interest,  A  may 
be  examined  as  a  witness  on  a  prosecution 
against  B,  for  the  usury.  Rex  ▼.  Sewel,  7 
Mod.  119. 

10.  A  won  money  of  B  by  means  of  C  and 
D  packing  the  cards;  upon  an  indictment 
against  C  and  D,  A  cannot  be  a  witness,  be- 
cause interested  in  the  conviction,  for  he 
might  give  the  record  of  it  in  evidence  on  a 
prosecution  against  him  as  a  particeps  cri- 
minis.    LutiereU  v.  ReyneU,  1  Mod.  283, 284. 

.  11.  Where  one  defendant  is  fined,  he  is  a 
witness  for  the  other.  Rex  v.  Fieteher,  I 
Stra.  633. 

(r)  Party  injured, 

1.  A  witness  may  be  admitted  out  of  ne- 
cessity ;  as,  on  the  statute  of  hue  and  cry,  the 
person  robbed  may  give  evidence.  Rex  v. 
Warden  of  the  FUet,  12  Mod.  340. 

2.  A  woman  taken  away  by  force  is  al- 
lowed to  be  a  witness  of  the  fact.  Rex  v. 
PezaM^  4  Mod.  a 

3.  In  an  information  for  debauching  a 
youn^  lady,  she  was  allowed  to  be  sworn  as 
an  evidence  on  behalf  of  the  party  accused. 
Gray's  case,  Skin.  82. 

4.  The  party  oppressed  is  good  evidence  on 
an  indictment  for  the  oppression.  Atwn,  12 
Mod.  512. 

'  5.  In  an  action  for  a  rescue,  the  party  re- 
scued is  a  competent  witness.  WUnn  v. 
Gray,  6  Mod.  211. 

6.  On  an  indictment  for  a  cheat  in  procur- 
ing a  note  from  A,  A  cannot  be  a  witness. 
Semh,  Rex  ▼.  Whiting,  Salk.  283.  1  Ld. 
Raym.  396.  S.  C. 

7.  Yet  A  being  cheated,  was  admitted  as 
a  witness  to  prove  the  fact  on  the  indictment 
Rex  V.  MackaHneVy  Salk.  286.  Holt,  300, 
301.  8.  C. 

(s)  Party  tothe  mU. 

1.  In  an  action  of  assault,  &c.,  brought  by 
husband  and  wife,  it  was  held,  that  what  the 
wife  said,  immediately  upon  the  hurt  receiv- 
ed, and  before  she  had  time  to* 

[  *1539  ]  contrive  any  thing  for  her  oWn 
advantage,  might  be  given  in  evi- 
dence.    Thompson  v.  TWtwnion,  Skin.  402. 

2.  In  an  information  on  the  statute  of  deer 
stealings  the  party  and  prosecutor  may  be  a 
witness.    Rex  v.  Drake,  Comb.  35. 

3.  So  on  a  prosecution  for  the  penalty 
under  23  G.  2.  c.  13.  s.  1.,  for  seducing  arti- 
ficers to  go  out  of  the  kingdom,  the  prose- 
cutor is  a  competent  witness,  though  enti- 
tled to  half  the  penalty.    WUles,  425.  (n.  c.) 

4.  In  assault,  one  joined  in  the  eimul  eum 


may  be  a  witness,  if  not  served  widi  prooen. 
HiU  ▼.  Fleming,  C  T.  Hardw.  264. 

5.  Defendants  under  a  eimvl  eum,  in  an 
action  of  trespass,  may  be  witnesses  for  the 
plaintiff,  if  no  evidence  is  given  against  him. 
Leonard  v.  Staeey,  6  Mod.  69. 

6.  In  an  action  for  a  tort,  those  against 
whom  there  is  no  proof  may  be  acquitted, 
and  give  evidence  for  the  defendant  Aium. 
1  Mod.  11. 

7.  A  defendant  in  battery,  or  trespsss,  or 
riot,  &C.,  may  be  a  witness,  except  procen 
be  sued  against  him,  or  he  appear  and  plead; 
then  he  shall  not  be  sworn,  if  it  appear  sach 
evidence  would  have  been  given  against 
him,  as  would  have  made  it  a  question  to 
the  jury,  if  he  had  been  guilty  or  not  King 
and  Culpepper,  Skin.  673. 

8.  If  A  declare  against  B  with  a  smd 
eum,  viz,  C,  B  shall  not  be  deprived  of  C^s 
testimony,  unless  evidence  be  given  of  his 
being  some  way  concerned  in  the  facts,  and 
that  process  in  that  action  had  issued  against 
him,  and  endeavours  used  to  take  him.  LUyd 
V.  Widiams,  C.  T.  Hardw.  123. 

9.  A  defendant  in  ejectment  is  no  witness 
on  an  indictment  for  perjury  at  the  trial.  1 
Stra.  104 

10.  If  there  be  several  defendants  in  an 
information,  some  of  whom  have  not  plead- 
ed, on  the  attorney-general  entering  a  nos 
pros  as  to  them,  they  are  good  wnnessei. 
Jinon,  12  Mod.  40. 

11.  One  indicted,  but  who  for  want  of  re- 
plication to  a  plea  of  mUnomer  is  discharg- 
ed, may  be  witness  for  the  other  defendants. 
Rex  V.  Sheffuan,  C.  T.  Hardw.  303. 

12.  Where  there  are  several  defendants 
in  Chancery,  each  of  them  may  make  use 
of  the  evidence  of  the  rest.  Gibion  v.  Aibeii, 
10  Mod.  19. 

13.  But  if  a  plaintiff  in  ChanceiT  make 
any  one  a  defendant  without  cause,  he  shall 
not  be  allowed  the  bene^t  of  his  evidonee, 
though  it  is  otherwise  in  the  case  of  tmstees, 
for  the  plaintiff  may  make  use  of  their  evi- 
dence, though  they  be  defendants,  becaoae 
it  is  necessary  to  make  them  so.    Id.  ibid. 

(t)  Priwner, 

1.  A  prisoner  having  escaped  maybe  a 
witness  to  prove  the  escape  voluntary,  on  a 
traverse  of  an  inquisition  against  the  gaoler. 
Rex  V.  Ford,  Salk.  690. 

2.  A  prisoner  who  had  given  a  bond  for 
his  being  a  true  prisoner,  was  admitted  a 
witness  to  prove  a  voluntary  esci^ie.  Ru 
V.  Warden  <f  the  fleets  338. 

(u)  Subferibing  u»Uneu» 

1.  Where  the  bail  is  a  satMcribing  witne^ 
he  shall  be  obliged  to  testify.  Hawkms  v. 
Perkins,  1  Stra.  406. 

2.  One  not  a  witness  to  a  deed  may  be 
evidence  of  its  execution.  TMorV  cam  H 
Mod.  262. 
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(v)  ThuUe. 

1.  A  trastee  has  not  the  priyilege  which 
a  professional  man  has,  of  declining  to  give 
evidence  relative  to  the  estate  or  persons 
which  are  entrusted  to  him.  Sir  T.  Jone»  v. 
Counteu  of  Manchester^  1  Vent  197. 

2.  Trastees  who  had  purchased  lands 
were  admitted  to  prove  the  value  of  them, 
notwithstanding  the  objection,  that  it  was 
to  discharge  themselves  of  breach  of  trust. 
Kinsman  v.  Crooke,^  Ld.  Raym.  1166. 

(w)   In  respect  of  religious  principles. 

Ail  persons  who  believe  a  future  state  are 
competent  witnesses  in  this  country.  Omi' 
chund  V.  Barker,  Willes,  549. 

II.     Op  THK  lOTHOD  OF  GtVIlfO  XVIDENCK. 

1.  A  peer,  in  giving  his  evidence  in  causes 
between  party  and  party,  must  be  sworn, 
and  give  his  evidence,  not  only  upon  his 
honour,  but  upon  his  oath.  7%e  Earl  of 
Shaftesbury  v.  Lord  Digby,  2  Mod.  99, 100. 
2,*  The  depositions  of  wit- 
[  *1540  ]  nesses,  professing  the  6ei\too 
religion,  who  were  sworn  ac- 
cording  to  the  ceremonies  of  their  religion, 
taken  under  a  commission  out  of  Chancery, 
may  be  read  as  evidence  here.  Omichund  v. 
Barker,  Willes,  538. 

3.  In  a  writ  of  right,  the  tenant  shall  give 
evidence,  because  he  is  in  the  affirmative. 
Heiden  and  Ilgrave^s  case,  3  LeoD.  162. 

4.  He  who  is  in  the  affirmative  must  give 
evidence  first.    Id.  ibid. 

5.  Where  a  plea  is  in  the  affirmative,  the 
proof  lies  on  the  defendant.  Hilliard  v. 
PhaUy,  8  Mod.  180, 181. 

6b  Examination  of  witnesses  twice  to  the 
same  thing  is  irregular.    Nels.  138. 

7.  If  several  issues  are  to  be  tried  at  the 
same  time,  the  evidence  as  to  every  issue 
tnay  be  given  separately.    Say,  131. 

8.  Where  written  evidence  is  produced, 
the  other  side  may  have  the  whole  read, 
after  such  parts  thereof  are  read  as  the  party 
producing  it  directs.    Andr.  259. 

HI.     How  TBS  KXAMIlfATION  OF  ▲  W1TNX8B 
SHOULD  BK  GONDUOTXD. 

1.  A  person  is  not  to  be  sufiered  to  dis- 
credit a  witness  of  his  own  calling.  Adams 
▼.  ilmoU,  12  Mod.  375.    Holt,  298. 

3.  A  lawyer  of  counsel  may  be  examined 
upon  oath^as  a  witness  to  the  matter  of  agree- 
flMnt,  not  to  the  Talidity  of  the  assurance, 
or  to  the  matter  of  counsel;  aad  in  examin- 
ing of  a  witness,  counsel  cannot  question 
an  the  life  of  the  witness,  as  whether  he 
be  &  whoremaster,  d&e.,  but  if  he  has  done 
any  notorious  act  which  gives  just  exception 
against  him,  this  may  be  taken.  March,  83. 
pi.  135. 

3.  They  who  produce  a  witness  may  ex* 
amine  him  in  chief  only;  but  the  party 
a^minst  whom  he  is  produced  may  examine 
hun  upon  a  voir  dire,  whether  he  be  con- 


cerned in  interest    Case  of  the  Corporaiion 
ofBewdley,  10  Mod.  151. 

4.  But  in  case  other  evidence  be  offered 
to  prove  him  interested,  then  the  witness 
himself  shall  not  be  examined  upon  a  voir 
dire,    Reg.  v.  Muscat,  10  Mod.  193. 

5.  The  competency  of  a  witness  who  has 
appeared  to  be  interested,  and  subsequently 
been  examined,  is  admitted.  Anon.  Keoy. 
389. 

6.  A  person  entrusted  to  make  a  bargain, 
not  to  be  admitted  to  prove  any  thing  to 
defeat  it.    Anon.  1  Ld.  Raym.  733. 

7.  Witnesses  may  be  examined  out  of  the 
hearing  of  each  other,  by  the  favour  of  the 
court  in  treason,  but  the  prisoner  cannot 
demand  it  as  a  right.  Trial  of  Thomas 
Vaughan,  Holt,  689. 

8.  A  witness  swears  but  to  what  he  has 
seen  or  heard  generally,  or  more  largely, 
to  what  has  fallen  under  his  senses.  Vaugh. 
142. 

9.  A  witness  who  never  saw  the  party 
write,  is  improper  to  prove  his  handwriting. 
King  V.  Culpeper,  Holt,  29a 

10.  A  paper  purporting  to  be  a  previous 
examination  of  the  witness,  as  to  the  matter 
in  issue,  taken  before  a  magistrate,  and 
signed  by  him,  but  not  by  the  witness,  was 
not  admitted  to  be  read  in  evidence  in  order 
to  discredit  him.  Tireman  v.  Hanwell,  C. 
T.  Hardw.  306. 

11.  One  not  a  witness  may  evidence  a 
lease,  &.C.     71iy2or*s  case,  1 1  Mod.  262. 

12.  Where  a  witness  swears  to  a  matter, 
he  is  not  to  read  a  paper  for  evidence, 
though  he  may  look  on  it  to  refresh  his 
memory ;  but  if  he  swears  to  words,  he  may 
read,  if  he  swears  he  committed  them  to 
writing  immediately.  Dupavs  v.  Shepherd, 
Holt,  296.  i«y  ^    «, 

13.  A  witness  being  brought  to  establish 
a  charter,  his  evidence  was  objected  to  by 
reason  of  his  being  a  mortgagee  under  the 
corporation,  as  was  inferred  from  an  answer 
of  his  to  a  bill  in  Chancery ;  but  this  answer 
being  ambiguous,  the  court  was  of  opinion 
he  should  he  admitted  to  explain  his  answer. 
Reg  V.  BewdUy,  10  Mod.  151. 

IV-'Of  THK  CXraNBEB  OF  ▲  WFTNISS. 

A  witness  who  attends  voluntarily  to  give 
evidence  on  a  trial  is  entitled  to  his  ex- 
penses.   Anon,  6  Mod.  140. 

V.  Of  the  peiviuoss  of  a  witribb. 

1.  A  person  subpcenaed  to  give 
evidence*  is  protected  from  ar-  [  *1541  ] 
rest  iundo  et  rtdeundo.    Anon,  1 

Mod.  66. 

2.  Justices  of  peace  may  discharge  one 
arrested  coming  to  the  sessions.  Clarke  t* 
Mdineux,  I  Lev.  159. 

VI.  Of  the  death  of  a  wrrNESs. 

1.  The  testimony  of  a  witness  on  one  trial 
may,  after  his  death,  be  given  in  evidence 
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on  another  trial     King  t.  Carpenter^  9 
Show.  48. 

3.  If  a  witness  he  to  testify  what  another, 
since  dead,  said  at  a  former  trial  upon  his 
oath,  the  record  of  that  trial  must  be  pro- 
duced, or  else  such  evidence  is  not  to  be 
admitted.    Anon,    2  Show.  163. 

VII.  Rkmeot  against  a  wrrNtts  roa.  not 
GtviNG  evidknck; — 

(a)  B$f  aelion. 

1.  Debt  lies  on  the  statute  for  not  appear, 
ing  as  a  witness,  and  the  plaintiff  may  de- 
clare for  102.,  and  such  damages  as  the  court 
will  give.  Shore  ▼.  MedtUo^  Comb.  449. 
458. 

3.  In  debt  upon  the  statute  of  5  Elii.  c. 
9m  it  was  resolved  that  it  sufficed  to  leave  a 
note  of  the  process  at  the  house  of  the  wit- 
ness, and  though  there  be  not  a  xeasonable 
som  delivered  to  him  for  costs  and  charges 
according  to  the  distance  of  place,  as  the 
statute  says,  yet  if  he  accept  it,  he  is  bound ; 
he  that  will  maintain  an  action  upon  this 
statute,  ought  to  aver  that  he  was  damni- 
fied. Ooodman  ▼.  Weti,  March,  la  43.  Cro. 
Eliz.130.    1  Leon.  122. 


IX.   LlABILiTT    or    A 

viomu 
A  witness  cannot  be  indicted  for  inscrfent 
behaviour  while  under  examination  in  a 
court  of  justice,  but  he  may  be  committed 
for  the  contempt,  or  bound  over  to  his  good 
behaviour.    Rex  v,  Rx^tf^  7  Mod.  29. 

WOMEN. 
I.  dr  TBX  ApponrriiXNT  op  womxn  to  op- 
nois,  p.  1542. 
11.  Rblativk  to  thx  optkncb  or  raAUDDLorr 
abduction  or  womkn  ; — 

(a)  At  common  2at0,  p.  1542. 

(b)  By  the  HatiOe  3  H.  7.  e.  2.,  p. 

1542. 
(e)  By4Sf5Pk,St  JMary,  c.8.,p. 
1542. 

III.  MiSCBLLANKOOB,  p.  1542. 

I.*  Or  TBI  APronrriixNT  or  wqiibn  [  *1543  ] 

to  omen. 

1.  A  women  is  capable  of  being  eleetsd 

to  the  office  of  sexton,  and  may  Tote  at  the 

election  of  a  candidate  for  such  office.  OUoe 


V.  jfiigrom,  7  Mod.  263.    SStr.  1114.  S.a 

(b)  By  applioaHon  to  tke  eoari  and  aUack^  I  of  ^a  iZ^:^^^!^^  ^^'^1^,^^. 

1    wk  1.  ^'  u.  .      -^"O"-  2  Ld.  Raym.  1014. 

1.  Whoever  subscribes  his  name  as  a  wit. 


ness  to  any  thing,  does  thereby  undertalEe 
to  give  his  evidence  when  it  shall  be  wanted, 
and  if  be  refuses,  the  court  will  compel  him 
to  it.    Clark  v.  Elwiek,  10  Mod.  333. 

2.  When  persons  are  witnesses  to  an  arbi- 
tration bond,  they  may  be  compelled  by  rule 
of  court  to  make  affidavit  of  their  beinff  so. 
Id.  ibid.  ^ 

3.  Attachment  lies  against  a  witness  for 
not  attending  on  a  subpoena.  Hammond  v. 
Stewart,  1  Stra.  510.  Wyatt  v.  Winhoorth, 
2Stra.  810. 

4.  A  witness  ought  to  have  a  reasonable 
notice  of  trial  Hammond  v.  SteiDart^  1  Stra. 
510. 

5.  Delivery  of  a  subpoena  to  a  servant,  who 
said  he  had  delivered  it  to  his  master,  who 
declared  he  would  attend,  is  not  sufficient  to 
ground  attachment  against  the  master. 
Wak^field't  case,  Ca.  T.  Hard  w.  303. 

6.  Where  the  witness  attended  on  his  sub- 
poena, but  came  too  late,  an  attachment  was 
refused  on  motion,  and  the  party  referred  to 
bis  remedy  by  action.  CoUier  v.  Morris, 
Ca.  T.  Hardw.  180. 

{0)  By  fine. 
A  witness,  though  he  be  a  peer,  may  be 
fined  for  refusing  to  be  sworn  to  give  evi- 
dence to  the  grand  jury  at  the  quarter  see- 
sions  on  an  indictment  of  high  treason. 
King  V.  Lord  Preston,  Holt,  752. 

VIII.  RSMXDY  AGAINST  A  WITNSBS  fOB  GIVING 
rALBB   XVIDBNCB. 

.   ^5^  ^1"  "®*  against  a  witness  for  swear- 
ing falsely.     Cro.  Elia.  520. 


II.  Rblativb  to  tbb  orrsNGB  or  nLAvnoixRT 

ABDUCTION  or  WOMEN  ; 

(a)  At  common  law, 

1.  The  taking  away  a  young  woman  under 
sixteen  from  a  guardian  appointed  by  Chan- 
cery, and  marrying  her  to  her  disparage- 
ment, though  with  her  consent,  and  without 
force,  is  an  offence  at  common  law,  and 
punishable  by  information.  Res  v.  Pienon 
and  othert,  Andr.  310. 

2.  Attempting  to  cany  away  forcibly  a 
woman  of  great  fortune,  is  a  great  misde- 
meanour.   %exv.P^,  Holt,  75a 

(b)  By  the  statute  3  H.  7.  e,  2. 

1.  The  word  »*  so"  in  the  body  of  the  act 
has  made  the  preamble  a  part  of  the  body. 
Burton  v.  Morris,  Hob.  182,  183. 

2.  The  taking  away  a  woman  against  her 
will,  if  she  have  nothing,  nor  his  heir-appa* 
rent,  is  not  within  this  act.  Baker  and  HiVs 
case,  12  Co.  100. 

3.  Neither  is  it  felony  within  the  statalc, 
unless  followed  by  marriage  or  defilement 
Ibid.  12  Co.  2a    1  And.  1 15.  S.  P. 

4.  By  the  act,  the  accessory,  both  befors 
and  after,  is  made  a  principal,  ftc,  bat  by 
construction  of  law  the  receivers  of  the 
woman  ore  principals,  but  not  reoeiven  of 
them  who  took  the  woman,  for  they  an  but 
accessories.  Baker  v.  HaU^  12  Co.  100. 
Cro.  Car.  489.    12  Co.  12. 

5.  Clergy  is  taken  away  from  prindpalB 
and  procurers  before,  by  etatnte  59  Elis.  c. 
9.    Aito^  V.  HoO,  12  Co.  100. 

6.  Bat  altered  to  transporUtlon  for  seven 
years  or  a  longer  time,  or  imprieonnent  for 
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■even  jtvm  or  a  shorter  time,  by  1  6.  4.  c. 
115. 

7.  A  wife  forcibly  married  contrary  to 
thii  statote,  ehall  be  admitted  to  give  evi- 
dence against  her  husband.  Brown^9  case,  1 
Vent.  244.  Fulfeood'i  case,  1  Hale,  661. 
Cro.  Car.  488. 

(c)  BvASfSPka,SfMary,c.8. 

1.  To  make  it  an  offence  against  this  act, 
there  mmit  be  a  legal  guardian,  and  the  in- 
fant ought  to  be  in  his  actual  custody.  Rex 
T.  Bosttan,  1  Sid.  362. 

3.  Taking  away  an  heiress  under  sixteen 
from  the  custody  of  a  guardian  appointed 
by  the  court  of  Chancery,  and  marrying  her 
to  her  disparagement,  is  punishable  by  in- 
formation  within  this  act,  although  the 
parties  concerned  have  been  committed  to 
the  Fleet  by  tibe  court  of  Chancery.  Rex 
V.  Piereen^  Andr.  310. 

3.  A  bastard  is  within  the  meaning  of  this 
statute.    Rex  v.  Conuforth^  2  Stra.  1 1 162. 

III.  MiSOKLLANBOUS. 

1.  If  a  feme  sole  having  14001.  stock,  con- 
vey it  to  trusteoi  to  the  use  of  her  intended 
hosband  and  herself  for  life,  with  power  to 
dispose  of  200/.,  this  power  survives  to  the 
wife  on  the  death  of  her  husband.  Homer 
▼.  Bendhei,  9  Mod.  335. 

S.  On  a  devise  of  so  much  money  to  a 
fbme  sole,  provided  she  marry  with  the  con. 
sent  of  her  father  and  mother,  or  the  survivor 
of  them,  the  marriage  is  a  condition  prece- 
dent to  the  payment  of  the  legacy.  GaHmt 
V.  iSZton,  9  Mod.  210. 

3.  A  married  woman,  though  a  feme  sole 
trmder,  by  the  custom  of  London,  cannot  sue 
or  be  sued  in  the  superior  courts  without  her 
husband;  but  ^utfre,  if  she  may  not  by  force 
of  the  custom  in  the  courts  of  the  city  of 
London.    Maeklin  v.  Packman,  1  Mod.  x6. 

4.  The  wife  of  a  peraon  banished  by  par- 
liament, or  abjured,  can  have  an  action 
without  her  husband.    1  Ro.  400. 

5.  A  feme  covert  may  be  made  defendant 
in  ejectment,  where  a  pretended  husband  is 
leesor  of  the  plaintiff.  Fenwiek  v.  Gmemor, 
7  Mod.  71. 

6.*  If  a  wife  plays  and  loses 
[  *lft43  ]  the  husband's  money,  he  can 
have    trover    and     conversion 
against  the  gamester.    1  Sid.  122. 

7.  The  wife  cannot  he  eharged  with  her 
husband  for  conversion  of  goods  to  the  use 
of  them.    Cra  Car.  254. 494, 495. 519. 

8.  If  a  feme  covert  be  sued  as  a  feme  sole, 
it  cannot  be  taken  advantage  of  on  a  wnt 
of  error.    2  Ro.  53^ 

9.  If  a  feme  covert  within  age  appear  by 
attorney,  where  she  ought  to  appear  by 
guardian,  or  in  proper  person^  the  fine  may 
be  reversed  on  error.    2  Ro.  85. 

10.  If  a  plaint  be  levied  against  a  feme 
eovert  in  an  inferior  court,  and  she  remove 
it  by  habeas  eorjnu,  and  put  in  bail  as  a  feme 
sole,  yet,  if  the  plaintiff  declare  against  her 


as  such,  she  may  plead  coverture  in  bar. 
Ethtrington  v.  Reynolds,  11  Mod.  142. 

11.  After  the  husband's  death,  the  widow 
can  have  trespass  for  damage  done  to  her 
land  during  the  coverture.    2  Ro.  265. 

12.  A  feme  covert  may  be  convicted  on  a 
penal  statute  without  joining  her  husband. 
Rex  V.  Crofts,  7  Mod.  397. 

13.  A  feme  covert  may  be  committed  for 
disobeying  an  order  of  maintenance.  Rex 
V.  7bj4er,  7  Mod.  399. 

14.  A  feme  covert  may  plead  alone  to  a 
writ  of  excommunication,  for  the  proceed- 
ings in  such  case  are  of  a  criminal  nature. 
Rex  V.  CantereU,  7  Mod.  82. 

15.  A  feme  covert  indicted  for  a  misde- 
meanor shall  not  be  bound  with  her  bail. 
Anon,  7  Mod.  63. 

16.  The  King's  Bench  will  prohibit  the 
spiritual  court  from  granting  probate  of  a 
will  made  by  a  feme  eovert,  although  by 
marriage  articles  she  was  authorised  to  make 
an  appointment  Taylor  v.  JRatns,  7  Mod. 
148. 

17.  If  a  feme  obligee  takes  one  of  the  ob. 
ligors  to  husband,  it  is  a  discharge  of  all  the 
obligors.    Cro.  Car.  551. 
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I.  General  rules  as  to  the  coNSTRUcnoii 

OF  WORDS. 

1.  It  is  the  office  of  judges  to  expound 
words  according  to  the  intent  of  the  parties. 
Finch's  case,  6  Co.  64  b. 

2.  The  effect  of  all  words  rests  in  a  rea. 
sonable  sense  and  construction  of  them,  and 
in  such  sense  they  ought  always  to  be  taken. 
Plow.  329. 

3.  Words  are  to  be  so  construed  as  to  up- 
hold the  acts  of  the  parties.    3  Lev.  439. 

4.  UtHe  per  inutile  non  viiiaiur,  Thod  v. 
Haslinti,  2  Saond.  306, 307. 

5.  Where  words  are  capable  of  different 
expositions,  that  sense  shaJl  be  taken  which  ^ 
supports  the  declaration,  deed,  agreement, ' 
or  verdict,  and  not  that  which  defeats  it 
Salk.  324, 325.    Burgee  v.  Braeher,  8  Mod. 
240. 

6.  Quoftes  in  verbis  nulla  est  ambiguitas, 
ibi  nuUa  expoeiiio  contra  verba  expressajienda 
est,    Lanyon  v.  Came,  2  Saund.  167. 
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7.  Words  are  to  be  taken  acoordinf  to  the 
common  and  ordinary  nnderatanding  of 
them.    2  Mo.  183.    4  Mod.  186. 

8.  Expreano  eorum  tpuB  iaeiie  in  rant  nihU 
operatur.    Peters  t.  Qpie,  2  Saund.  351. 

9.  Naked  powers  are  to  be  taken  strictly, 
but  not  if  clothed  with  an  interest  Carter, 
103. 

10.  Verba  idem  eonantia  (as  ntmns  for 
noime)  are  to  be  constraed  to  be  the  same. 
Nonne  ▼.  Btaxey,  T.  Jones,  219. 

11.  General  words  are  to  be 
[  *  1544  ]  construed*  according  to  the  sub- 
ject-matter.    Orange  v.  Tiving^ 
Orl.  Bridg.  116.  147. 

12.  JSa^etrio  uniut  est  exchuio  aUeriue,  2 
Saund.  370. 

II.    WhXN    DIFFEaEMT    PARTS    OP    THK    SAME 
WRiTme  ARE  OPPOSED  TO  EACH  OTHER. 

1.  Subsequent  words  ma^  explain  a  former 
sentence  in  a  deed;  but  in  wills,  the  first 
words  guide  all  which  follow.  Friend  v. 
BoucAter,  3  Mod.  82. 

2.  Words  tending  to  enlargement  shall 
not  be  construed  a  restraint  of  a  former 
clause.  Winter  ¥.  Loveden^  1  Ld.  Raym. 
269. 

'  3.  The  word  po&tea  is  in  many  case  suf- 
ficient, notwithstanding  a  repugnant  aeilieet, 
where  it  is  alleged  in  point  of  fact,  but  not 
where  the  law  is  mistaken.  Duppa  t.  Ma^^ 
1  Saund.  287. 

III.  CoNBTRUCriON  OF  PARTICULAR  WORDS. 

1.  As  to  the  construction  of  the  word 
»>  adhue,^  see  Carter  ▼.  Catthrop,  4  Mod.  153. 

2.  '*  Adtme  ei  ibidem''  refers  to  the  last 
time  and  place.    I  Ld.  Raym.  576. 

3.  The  word  ^*  contract,"  in  the  statutes 
against  usury,  extends  to  all  personal  things. 
Bwh  V.  Gotoer,  C.  T.  Hardw.  233. 

4  The  words  ^  abeqaedetiructione^  ought 
to  have  a  reasonable  construction,  and  the 
grantee  is  at  liberty  to  take  estovers  for  his 
necessary  use.    2  Ro.  74. 

5.  ^^D&mue*'  est  namen  eMecttman^  and 
contains  many  buildings,  as  barns,  stables, 
&.C.    4  Leon.  16. 

6.  "  FaetunC'  implies  sealing  and  deliver- 
ing.   1  Leon.  310. 

7.  ^  From  the  date,*'  and  **•  from  the  day 
of  the  date,*^  are  of  one  sense,  Clayton  v. 
Treeenhamy  5  Co.  1  a. 

8.  The  word  **  estate"  in  legal  parlance, 
carries  both  the  quantity  and  substance  of 
the  estate,    ilnon.  Skin.  194 

9.  The  word  ^  growing,"  thouzb  it  sound 
in  the  present  tense,  yet  it  shell  be  taken 
also  in  the  future  tense.    4  Leon.  36. 

10.  The  word  ''hereditament"  will  not 
pass  a  fee.    Smith  v.  Tindaly  1 1  Mod.  9L 

11.  The  word  "issue"  is  nomen  eaUecti- 
otitn,  and  comprehends  omnee  qui  exeunt  de 
corpore^  as  well  the  immediate  as  the  medi- 
ate issue,  til  irifinilum,  Holland  v.  Fisher, 
Orl.  Bridg.  214.  Warner  v.  Seamaih  Poll. 
117. 


12.  The  word  **  issaee"  may  be  referred  to 
the  immediate  issue  only.  HoUand  v.  fUker, 
Orl.  Bridg.  214 

13.  A  garden  will  pass  in  a  conveyanos 
by  the  name  of  a  "  messuage."  2  Saund. 
401. 

14  The  word  "placitttm'*  includes  a  de- 
murrer.     Wilson  v.  Law,  Skin,  550. 554 

15.  The  word  ^  quarndiu**  implies  a  dm- 
tion  without  interruption.  HoOand  ▼.  Fisher, 
Orl.  Bridg.  202. 

16.  ''Samuel"  and'<Samul"  shall  be  in- 
tended the  same  names,  j^snn  t.  Alston,  11 
Mod.  284 

17.  A  man  conveys  by  a  Latin  deed,  "se- 
nuui  puero'*  of  his  body,  and  afterwards  le- 
vies a  fine  to  the  same  uses,  which  is  dooe 
to  the  eldest  child ;  seniori  shall  now  be  coo* 
sUued  of  either  sex,  and  an  elder  daughter 
shall  take  before  a  younger  son.  3  Dy.  337. 
pi.  36. 

18.  The  words  "aJ  sequenium''  signify 
not  only  simply  ad  prosequend,,  but  al«>  ss 
defendend^  and  may  be  indifferently  applied, 
either  to  the  demandant  or  plaintiff,  or  to 
the  defendant.    Hesketh  v.  Zes,  2  Saund.  9S. 

19.  "  T^ncfnenfum"  is  of  an  uncertain  mg- 
nification.    3  Leon.  102. 

20.  The  words  "them"  and  •'when,"  in 
wills,  are  oflen  taken  expietioe,  HttUand  f. 
Fisher^  OrL  Bridg.  214 

21.  The  word  "  teftum''  does  not  signify  a 
close,  but  the  ground  whereon  a  house  form- 
erly stood.  2  Show.  93. 

22.  The  word  "toll"  mdudes  stBllage, 
piccage,  Slc    H%U  v.  Priowr^  2  Show.  34. 

23.  A  lease  •  until"  Michaelmas,  incladei 

the  feast-day*    3  Leon.  21 1. 

24  The  word  *«  until"  is  sometimes  a  word 
of  exclusion,  H^iclser  v.  JVorrif,C.T.Htrdv. 
116. 

25.  "  C/tf^us"  is  to  be  construed  exdauTe- 
ly  in  pleading.    2  Mod.  280. 

IV.  What  woaos  are  treason- 

able. [  ♦IMS  ] 

No  words  are  treasonable,  un- 
less made  so  by  some  statute.    Cro.  Ctr. 
125. 

{See  ante,  tit  Treason,  div.  L  pL  21,22. 
div.  IL  pi.  2.  Vol.  IL  p.  1407.] 

V.  What  words  are  a  sufficient  josnncA- 

cation  for  ICANSUkUGBTXR. 

1.  If  two  quarrel  in  words,  and  after  a  rea- 
sonable time  fight,  and  one  is  killed,  it  u 
murder.  Lord  BSorly's  case,  J.  Kely.  56. 8th 
res. 

2.  Words  are  no  provocation  sufficient  to 
justify  killing  a  man,  nor  will  they  lessen  a 
crime  fifom  murder  to  manslaughter.  S.  C 
J.  Kely.  6S.  7th  res.    lb.  65. 

WRECK. 

1.  All  riffht  to  wreck  was  originally  in  ^ 
crown.    6  Mod.  149.    Vaugh.  164 

2.  And  therefore  not  chargeable  with  any 
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custom.    Vauffh.   164.    1  Ld.  Raym.  388. 
501. 

3.  A  frrant  of  wreck  to  the  lord  admiral,  aa 
appertaining  to  hia  office,  will  not  pass  wreck 
bekmging  to  the  king's  manor  by  prescrip- 
tion.    1  Ld.  Raym.  473. 

4.  Wreck  of  the  sea  granted  to  a  man  in 
all  his  lands,  shall  not  extend  to  land  whereof 
he  was  disseised  at  the  time  of  the  erant, 
and  into  which  he  afterwards  re-enters.  Flow. 
130. 

5.  The  person  who  has  a  right  to  wreck, 
has,  in  construction  of  law,  the  possession  of 
it  before  seizure.    6  Mod.  149. 

6.  If  a  man  either  by  grant  or  prescription 
have  a  right  to  wreck  thrown  upon  another's 
land,  of  necessary  consequence  he  has  a 
right  of  way  over  the  same  land  to  take  it. 
Aium.  6  Mod.  149. 

7.  The  court  of  Admiralty  has  no  jurisdic- 
tion of  wreck,  but  it  has  of  flotsam,  jetsam, 
and  lagan ;  wreck  may  be  claimed  by  pre- 
scription.   ConaiabWi  case,  5  Co.  106  a. 

8.  Nothing  shall  be  said  wreeeum  maris, 
but  such  gowis  only  which  are  castor  lef^  on 
the  land  by  the  sea.    Id.  ibid. 

9.  Wreck  of  the  king's  TOods  shall  not  al- 
ter the  property  of  them.    Plow.  243. 

10.  The  act  de  prmrog,  quod  Rix  hob, 
wrte,  maru  per  tot.  reg,,  is  but  a  declaration 
of  the  common  law,  and  notwithstanding  it 
a  man  may  prescribe  to  have  wreck.  Catula- 
Me*scase,5Gal06a. 

11.  If  a  commission  to  inquire  of  wreck  be 
awarded,  or  action  brought  within  the  year 
and  day,  a  verdict  given  afterwards  for  the 
owner  is  sufficient.    Id.  ibid. 

12.  A  custom  where  the  ship  perishes,  that 


the  lord  of  the  manor  shall  have  the  best  ca- 
ble, is  void.  Oeere  v.  Burkenthaw,  3  Lev.  85. 
13.  But  a  custom  of  taking  care  of  the 
goods  wrecked  for  the  benefit  of  the  owners, 
and  providing  for  the  persons  wrecked,  &c., 
and  in  consideration  thereof  to  have  tHe  best 
anchor  and  cable,  was  held  good.  Simpson  v. 
Biihwood^  3  Lev.  307. 

WRITING. 

1.  Where  things  are  required  to  be  in 
writing,  it  must  he  averred  in  pleading  that 
they  are  so.     1  Saund.  276  e,/.  n.[e]. 

2.  If  an  award  be  averred  to  be  under  the 
hand  and  seal  of  the  arbitrator,  it  shall  be  in- 
tended to  be  in  writing.    2  Saund.  62. 

3.  By  an  averment  of  an  award  being  ii^ 
writing,  it  is  not  to  be  intended  to  be  pursu- 
ant to  a  submission  requiring  it  **  in  writing 
under  the  hands"  of  the  arbitrators.  2  Saund. 
62.n.[e]. 

4.  An  indictment  for  forging  a  writing 
containing  **  a  certain  writing  obligatory"  is 
bad,  for  it  does  not  allege  a  forging  of  the  ob- 
ligation.   jRcx  V.  Aeeik,  2  Show.  472. 

5.  A  contract  in  writing  can  only  be  pro- 
ved by  the  writing  itself  '  1  Saund.  ^25.  n.  [h], 

YEAR*  AND  DAY.  [  •lfi46  ] 

1.  Infiints,  femes  covert,  execu- 
trixes, men  in  prison  and   beyond  sea,  are 
bound  by  nondaim,  within  the  year  and  day 
of  estrays  and  wreck.     ConatabiWo  case,  5 
Co.  106  a.    lAnd.  36.S.C. 

2.  The  year  and  day  in  case  of  wreck  shall 
be  acoountod  from  the  seisure  of  the  goods  as 
wreck.    Id.  ibid. 
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Bush  wood  ▼.  Pond 

Boskin  ▼.  Edmonds 

Bastard's  case 

Bastard  ▼.  Bolter 
▼.Boulter 
▼.  Coulter 

Boston  ▼.  Ridley 

Bosutfd  ▼.  Bull 

Butcher  ▼.  Aldworth 
▼.Andrews 
▼.  Merey 
▼.  Oldworth 
▼.  Paster 
▼.Porter 
▼.Vase 
▼.  Whiting 


178.445 

1057 

1071 

445 

645 

831 

645 

644  707 

1136. 1140 

685 

969 

119.900 

945 

1401 

796.798 

10 

455 

485 


Batcher's  Company  ▼.  Mercey        345. 1398 

Bute  ▼.Amherst  512 

Butland  ▼.  Michel  800 

BaUeHs  (Sir  J.)  case  1994 

(Sir  O.)  case  938 

Batler  ▼.  Ansten  ^ 

▼.  Ayre  551 

▼.  Baker  911.  970. 495.  497. 539, 533. 

541 547. 550. 579. 680. 691.  87a  1304 


▼.  Batler 
▼.  Cobbet 
▼.Coiens 
▼.  De  Pinna 
▼.  Delt 
▼.  Goodale 
▼.  Hedges 
▼.  Inneys 
▼.  Lightfbot 
▼.  Lydiat 
▼.Palmer 
▼.  Pincenie 
▼.  Play 
▼.  Rows 
▼.  Rolfe 
▼.Rolls 
▼.  Swinnetton 
▼.Wallis 
▼.  Wigge 
▼.Wi 


193 

1363 

385. 1341, 1344 

596 

911 

1094 

1417 

1030 

360 

191 

377 

195 

997 

956.933 

180.1063 

179 

406 

574.1047 

157. 319 

910 


Butt's  case  1179, 1173. 117a  1182, 1194. 1519 

Batterfield  ▼.  Benson  1408. 1404 

▼.  Burroogh  460 

▼.  Mai^all  413,  499 

Butte^ant  ▼.  Pickstaffe  363 

Button  ▼.  DickeiBon  399 

▼.Garden  959;  953 

▼.  Heyward  1981 

▼.  Standish  1354 

Buzentine  v.  Sharp  956 

Baion  ▼.  Hoekings  Ifjl 
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Baxton  v.  Bateman 

p.  258 

V.  Home 

611. 613.  654 

V.  Hoikeni 

65 

V.  Nelson 

1375 

Bjer  ▼.  WhiUker 

1092 

Bjren  y.  Whitaker 

279 

Byodon*e  (Ld.)  ease 

938 

Byne  v.  Playne 

110. 1207 

Bjnham  v.  Matthew 

1206 

Bjnenly  ▼.  Cooper 

1073 

Byroo  ▼.  Byron 

31.1350 

v.Eamee 

1286 

▼.  Philip 

1425 

V.  Phillipe 

1268 

Cabel  y.  Vaaehan  479 

Gahell  y.  Vaagfaan  17.  443, 444 

Cable  y.  Rogen  150 

Cafe  y.  Acton    207, 906.  491. 544.  674. 1456 


126 

409 

719 

51 

855 

542 

177 

200.1044 

943.964 

94 

1270 

1405 

871. 1199 

1270. 1355 

1030 

173 

64 

206 

1492 

48,49 

Caly  y.  Hardy  712.  861.  927 

Calye*8  caae  808,  809 

Cambell  y.  Deley  1008 

Cambridge  (Uniyenity  of)  ease  of    70.  346, 

347.  768.  86a  1059. 1455 

y.  Croft  374. 380, 

381 


y.  Goa^h 

y.  Paxhn 

y.  Rassel 

Cain  y.  Molyneux 

Cahlioot  y.  rembroke 

y.  Smith 
Calf  y.  Binffley 
Callonel  y.  Briggs 
Caltborp  y.  Axtell 

y.  Culpepper 
y.  Phillips 
CaHhorpe  y.  Hey  ton 
Calthrop  y.  Heyton 
y.  Phillips 
y.  Wagmans 
Calyerac  y.  De  Miranda 
Calyerly  y.  Bierely 

y.  Plummer 
Calyerly  [Ld.)  y.  Leying 
Calyin's 


y.  Lamb           62 

y.  Lea           1491 

y.Lee            822 

y.  Price         1455 

y.  Walgraye 

41, 32. 335. 826. 864. 1127. 1129. 1149 

Camden  y.  derke 

1457.  1459 

Came  y.  Moye 

466 

Camp  y.  Gale 

975 

Campbell  y.  Cnmming 

181 

y.  St.  John 

261. 483. 526.  1449 

Candler  y.  Fuller 

156 

Cane's  case 

274. 1208 

Cane  y.  Coleman 

195 

Cannon  y.  Abbot 

823 

Canons  y.  Osborne 

142 

Canterbury  (Archbishop 

of)  case  of 

1305. 1328. 1389 

y. 60 

y.  FaUer      384 

Vol.  II. 

71 

Canterbury  (Archbishop  of)  y.  Willes 

p.  453.  543. 1341 

Capel  y.  Allen  153 

y.  Saltenstall  568. 1152 

Capenhursty.  Capenhnnt  744 

Capon  y.  SaltonsUU  1452 

Capp's  case  '       38 

Capp  y.  Lancaster  446. 1207 

Capper  y.  Dickinson  111 

Capron  y.  Archer  175 

Carcoil  y.  Edwards  1156 

Cardiff  Bridge  (case  of)  264, 265 

Cardinal  y.  Hesket  446 
Careswell  y.  Vanghan   825. 1056. 1497, 1498 

Carew*s  case  30 

Carew  y.  Merler  65. 1473 

Carham  y.  Norton  1180 

Carie  and  Dennis's  case  64 

Carith  y.  Read  411 

Carleton  y.  Hatton  ^  556 
y.  Mortagh           264. 482. 597.  604 

Carlisle  y.  Greenwood  96 

Carlisle  (Bp.  of)  y.  Wells  557 

Carlitch  y.  Eyles  107 

Carlthorpy.Aztell  1304 

Carlton  y.  Brightwell  1382 
Carmarthen's  (Marquis  of)  case         26. 952 

Cam  y.  Osgood  1289 

Camam  y.  Bennet  1277 

Came  y.  Coleman  190 

Cameth  y.  Prior  11. 1049 

Caroon's  case  48 

Carpenter  y.  Adam  726 

y.  Bell  317 

y.  Chapman  504 

y.  Collins  522 

y.  Dayis  61 

y.  Fortune  1061 
V.  Marshal  141,142.554.731.872 

y.  Tarrant  1282 

y.  Tenant  1293 

F.  Weltch  214 

Cam  y.  Barker  792 

Carrich  y.  Errington  903 

Carrill  y.  Cockran  166 

Carrington  y.  Warren  756 

Carruthers  v.  Lamb  384 
Carston  (Parish  of)  y.  Eceles.  Parish  99 
Cart  y.  Marsh                   79.  558. 1002. 1109 

Carter's  case  1005 

Carter  y.  Boehm  315 

y.  Calthorp  1417. 1544 

y.Calthorpe  1151 

F.  Dayies  526 

y.  Dayis  479.  1050 

^  y.  Dormer  1481 

y.  Downich  258. 424 

y.  Dowrish  1230 

y.  Firmin  1306 

y.  Fish  383  - 

y.  Homer  503 

y.  Jewell  1505 

y.  Shepherd  1120 

y.  Sheppard  1032 

y.  Smith  1507 

y.  Taste  579 
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Carter  (LeiMei  of)  v.  Tash 
Carthage  ▼.  Manby 
Carthew  t.  Wheat 
Cartwright  y.  Cartwrigfat 
7.  Qardiner 
T.  Gardiner 
Carrer  v.  James 

7.  Pinknej 
Carj  V.  BacchuB 

V.  Dancj 

V.  HintoQ 

▼.  Holt 

▼.  Jefferson 

V.  Jenkins 

▼.  Matthews 

Webster 
Casboame  t.  Inglis 
Casbume  v.  Inglis 
Case  V.  Barber 
Cass  (Lady)  ▼.  Title 
Cassabilly  ▼.  Brit 
Castell  V.  Bainbridge 


p.  631 

411. 1154 

1093 

1368.1528 

64 

63 

668 

1095 

258 

706 

1491 

1428 

65.1232 

1055 

376 

946 

536 

1369. 1527 

17 

57 

1284 

1438 


▼.  Bambridge   75.183.185.959.1123 

V.  Grave  178 

Castillion  v.  Ezeeotor  of  Smith  678 

Castle  ▼.  Bailey  1280 

▼.  Baily  1485 

V.  Boacher  1481 

V.  Oldman  440 

V.  Richardson  292 

▼.  WhiUker  1080 

▼.  Willey  33 

Castleman  ▼.  Hobbs  809 

Castor  (between  the  Parishes  of)  and 

Aides  84. 1255 

Caswall  ▼.  Martin  81. 224 

CasweU  v.  Martin  1093 

Catchmade's  case  795 

Cater  ▼.  Downish  1395 

Catesby's  case  1380 

Cstesby  y.  Bishop  of  reterboioiigh        1075 

Catherold  ▼.  Cooper  382 

Cathmade's  case  1111 

Catlin  V.  Bowling  1450 

▼.  Catlin  166 

▼.  Elliott  465 

Catten  ▼.  Berwick  290 

Catterall  ▼.  Marshall  856 

Caadell  y.  Shaw  213.  914 

Caudrey  y.  Atton  400. 1482 

Causton  y.  Coole  319 

Cave  V.  Kin^  204 

y.  Menney  108 

y.  Price  127 

Cayerley  y.  Ellison  35 

v.  (Lady)  y.  Sir  J.  Levins        1478 

Cavey  V.Wood  494 

Caweth  v.  PhiUipe  682 

Cesar  y.  Holt  1209 

y.  Stone  1006 

Cebeek  v.  Peck  1240 

Cecil's  (Sir  Thomas)  ease  1330 

Cecil's  case  1354 

Cecil  v.  Plaistow  315 

Chacay.  Chaca  1177 

y.Gold  1155 


Chadwick  v.  Sprite  p.  109 

Chafin  y.  Bebswortl^  935 
Chalbnry  (between  Uie  Inliabitants  of) 

and  Chipping  Farrington  79 

(between  the  Inhabitants  of) 

and  Chipping  Fariingdon  1000. 1171 

Challenor  v.  Cook  63 

y.  Thomas  564 

Challoner  v.  Bowyers  497 

v.  Davies  303.34a89€ 

v.  Davis  47S 

y.  Thomas  '         1066 

Chamber's  case  40. 1064 

Chamberlain  rease  of)  910, 911 

Chamberlaine'scase  1189 

Chamberlain  v.  Cooke  1043 

v.  Drake  365 

y.  Ewer  68 

y.Hanray  9iZ141S 

y.  Hewson  206 

y.  Newt  1383 

y.  Nichols  1033 

y.  Thorp  1137 

y.  White  1285 

y.  WUlmora  1293 

Chamberline  y.  Hewson  51 

Chamben's  case  lOlL  1213 

Chambers  y.  Gambier  611 

V.Jennings  1102.1296 

y.  Robinson     16a  631. 9ia  1443 

y.  Ryley  212 

y.Shaw  679.835 

y.  Warkhonsa  1449 

Champion  v.  Skipweth  420 

Champton  y.  Townshend  1294 

Chance  v.  Adams  1309. 1310. 1312 

v.  Rassell  1091 

Chanoey's  case  399 

Chancey  v.  Needham  1508 

Chandler  v.  Thompson  661 

Chandois*s  (Lord)  case  483 

Chandos  (Dake  of)  case  73a  743 

(Dncheas  of)  v.  Brownlow 

405. 41L  581  629. 734. 1150 

Chanel  y.  Robotham  836 

Chantflower  v.  Priestley  406 

Cbantrell  v.  Randall  512, 513. 883 

Chaplain  v.  Sonthgato  406 

Chapman's  case  2ia  519. 588 

Chapman  v.  Billiter  516 

v.  Blisset  533 

y.  Brown  393 

v.  Chapman  239 

y.  Dalton     99. 153.  659. 665. 1331 

y.  FothergiU  1477 

y.  Gresham  889 

y.  Lamb  431. 1445 

y.  Lampshire  18a  1290 

V.  Mattison       394  395. 989. 1348 

y.  Pickerel  197 

y.  Sharps  553 

y.  Southwioke  U^ 

v.  Tomer  663 

Chappel  y.  Vaughan  ^ 

Chappell  y.  Woodman  1^ 

Chappie  V.  Chapman  ^^ 
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Chwrd  ▼.  Tack 
Charlei  ▼.  Andrews 
Charlton  ▼.  Bankoroft 

▼.  Hankej 
Cbamock^B  caae 
Chamock  ▼.  WovmI j 
Charter  v.  Peeter 
Chaster  ▼.  Peter 
Chasters  ▼.  Curwiok 
Chaaler  ▼.  Driver 
Channcej  v.  Needham 

▼.  Winde 
Chaworth's  (Ladj)  case 
Chaworth  ▼.  Phillips 
Cheade  ▼.  Bfiller 
Checklej  t.  Checkley 


p.  518 
466.547 
600 
461 
373. 1408, 1409 
695 
651 

1381 
133 
161 
148 

1403 
217 
331 

1489 
208 


Chedington's  case    40a  417. 884. 1061. 1163 

Chedlej's  case  264 

Cheetham  v.  HampsoD  257 

Cheerelj  ▼.  Bond  907 

CheeTlr  v.  Bond  903 

Cheeseborongh  v.  Linton  1489 

Cheney's  ease  332 
Chesham  and  Stepney  (between  the 

Parishes  of)  996 

Chesman  ▼.  Nainby  1404 

Cheesman  v.  Ramby  1398 

Chester's  (Bp.  of)  case  88 

Chester  MUl  (case  of)  1263. 1524 

Chester  ▼.  Freeland  743 

y.  Grawly  854 

▼.  WeUan  1482 

▼.  WiUan  741.  745. 828. 1156 

Chesterfield  (case  of  Aldermen  of)  34. 

374. 879 
Chesterfield  y.  Bolton  40a  1183 
Chesterton  y.  Middleharst  176. 181 
Cheston  y.  Bonne  585 
Chetly  y.  Wood  1139. 1468 
ChetUe  y.  Lees  60 
y.  Pound  570 
Chetwood  y.  Crewe  400 
Cheyal  y.  Nicholls  1150 
Chew  y.  Brim  1341. 1437 
Chewton  ana  Crompton  Martin  (be- 
tween the  Parishes  of)  999 
Cheyney's  case  1486. 1493. 1532 
Chichester's  case  771 
Chichester  y.  Lethhridge  1521 
y.  PhiUps  1399 
Chickley's  case  316 
Chicken  y.  Dickson  1114 
Chickham  y.  Dickson  1112 
ChUcot  y.  Dayis  214 
and  Wife  y.  Dayis  1295 
ChUd  (ex  parte)  193 
ChUd's  case  776 
ChUd  y.  BaUye  496 
y.  Hardyman  305 
y.  Hanrey  64. 965 
y.Law  1335 
y.  Peirce  463 
y.  Pierce  1045 
Childe  y.  Dnrrant  706. 1093 
y.  Sands  433 
Childe  y.  Prowse  655 


Childs  y.  Sands  p.  253. 392.  868. 1045 

Chitinston  and  Penhurst  (between  the 

Inhabitants  of)  1169 

Chittington  (Lihabitants  of)  y. 

Penhurst  860 

Chiyers.Sherifi'ofWats.v.Tenn    1331507 

Cholmeley  y.  Humble  318 

y.  Morton  480. 1423 

Cholmeley's  case      540. 621.  991. 992. 1038. 

1158. 1159. 1160. 1161. 1182. 1218. 1366 

Cholmley  v.  Maton  1416 

y.  Morton  480. 1422 

y.  Neale  1234 

Cholmondley  y.  Bealing  174 

y.  Broom  1057 

Cholmondley  y.  Broom  13 

Christ  Church  (case  of  Borough  of)  37a  1438 

Chorley  ViUaffe  (case  of)  340 

Christmas  y.  Chase  384 

Christy  y.  Wilcox  641 

Chudleiffh's  case       6ia  619.  691. 753. 1164. 

1460. 1461 
Chumley  y.  Broom  853 

Chn  ch  y.  Church  119 

y.  Fardale  1055 

y.  Wyat  512 

Chuicher  y.  Wright  56 

Churchill  y.  Groye  843 

Churchry  y.  Ross  1507 

Chnrley  y.  Hill  1283 

Chute's  case  983 

Chute  y. 1459 

y.  Alport  861 

Cibel  y.  HUl  440 

Cibell  and  HUl's  case  578 

Clacke's  case  514 

Clamp  y.  Clamp  360 

Clanrickard's  (Earl  of)  case     465. 614  682. 

703.  717.  722. 882. 1516 
Clanrickard  y.  Bourk  130 

Clanrickard  (Earl  of)  y.  Leicester  615 

y.  Lisle  615 

y.  Sidney        270.  720 

y.  Sydeney  335 

Clapcott  y.  Dayy  159 

Clapham  y.  Mogle  403 

y.  Wray  176 

Cbphamson  y.  Bowman  43 

Clsppe  y.  Edgecombe  1399 

aare  y.  Beach  600 

Clarer's  case  495 

Clarges  y.  GUI  627 

Clark's  ease  19-  300. 915 

Clark  y.  Butler  10 

y.  Cape  245 

y.  Dealy  1446 

y.  Dyer  1286 

y.  Elwick  161.  1541 

y.  fforrb  215 

y.  Paget  973.  1091 

y.  Palady  1183 

y.  Shepherd  855 

y.  TUlors  (Company  of)  in  Ez- 

tfler  1398 

y.  Withers  1235 

y.  Tewdal  130 
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Clarke  ▼.  Comer 

p.  1398 

▼.  Cotton 

54 

V.  Elwick 

1345 

Y.Figee 

1506 

▼.  GMfrey 

136 

T.  Jobnion 

478 

T.  Laggin 

1285 

▼.Lee 

139 

▼.  Molinenz 

1541 

V.  Penne&ther 

357.  361.  1130 

V.  Pryn 

1093 

V.  Scroffgs 
▼.  Smith 

7 
754 

▼.Stone 

136 

▼.  Taylor 

136 

▼.  Tucket 

537 

▼.  Venner 

1089 

Clarkson  ▼.  Physick 
Clatebrooke  ▼.  Livesey 

600.  649 

331 

ClaztOD*ecaM 

303.  341.  730.  860 

Clajcton  ▼.  Baaty 

369 

▼.Baty 
▼.  Hyde 

1095 

170 

V.  Swift 

230.  333 

Clay'8  caae 

830 

Clay  ▼.  Sadffra^e 
▼.  Snelgrave 

666.  1500 

36.  38.  1114 

Clayton  ▼.  Cootwath 

1419 

▼.  Gillam 

1417, 1418 

▼.  Kinaaton 

973 

▼.  Kynaston 

1156 

▼.  Preaenham 

884 

▼.  Treaenham 

1544 

Cleeland  ▼.  Ry^era 

169 

Clement  ▼.  Bead 

939 

▼.  Blont 

635 

▼.  ScQdamore       940, 281. 489. 729 

dementia  (St.)  ▼.  St.  Andrew*a  1001 

Clementa  ▼.  Langbam  694 

▼.  Langbame  706 

Clere'f  caae  1457 

Clere  ▼.  Pecock  330.  495 

Clerk*8  caae  1015 

Clerk  ▼.  Corniah  1334 

▼.  Dealey  685.  1536.  1537 

▼.  Elwick  1315 

▼.  Howe  361 

▼.Lee   376. 383.  401.  556. 557.  1107, 

1108, 1109 

▼.  MoUnenz  1085.  1087 

▼.  Mundal  229 

▼.  Pigot  227 

▼.  Pnoe  556.  898 

▼.  Rowel  638 

▼.  Rowlanda  841 

▼.  Searle  1038 

▼.  Uddan  1443 

▼.  Withera      601.  650,  651.  654.  65& 

693.  1235.  1270.  1273 

Clerke  ▼.  Day  509 

▼.  Jomiaon  1401 

▼.  Heath  281, 283.  544 

▼.Martin  236 

▼.  Pywell  578 

▼.  RoweU  704 

Cloberry  ▼.  Biahop  ofExeter  615 


Cloee  ▼.  Vanz 
OoBMe'a  caae 

Clothwortb^  v.  Ckithwortby 
Clond  ▼.  Nicholson 
Clover  ▼.  Biahop  of  Coventry 
Clowes  ▼.  Brookes 
Clifie  ▼.  Gibbons 
CIiflR>rd  ▼.  Barry 

▼.  Warrener 
Clifton  ▼.  Mdyneoz 

▼.WeUa 
Clinton  (Lord)  ▼.  Morton 
Clipeam  ▼.  Morrioe 

▼.  Norris 
Cloee  ▼.  Bathnrat 
Ciun*s  caae 
CInre*8  ▼.  T< 
Clycke's  caae 
Clynce's  caae 
Clyre  ▼.  Nicbola 


p.  566 

769 

73.593 

236.  467.  847 

88 

794 

503 

114 

586 

363.  3G6 

1986 

1055 

117 

107 

638 

1177 

811 

509 

704 

1418 


Coan  ▼.  Bowles    6.  9.  79,  80.  186.  215.  58B. 
604.  644.  786.  789.  793,  793.  1192.  1194. 

1197 

Coate'a  case  106S 

Coates  ▼.  Midgley  55 

▼.  Wade  1186 

Coats  ▼.  Socberman  1111 

Cobb  ▼.  Heydon  95 

▼.  Heylers  95 

Cobbe  ▼.  air  J.  Heydon  344.  1434 

Cobfaam  (Lord)  ▼.  Tbomiinaon  46 

Cohbam  ▼.  Cooke  1404 

▼.  Temlinson  546.  GS4 

Cock  ▼.  nnebam  650 

Cock  ▼.  Goodfellow  356. 664. 665. 1338. 

1360. 1397 

▼.  Green  1939 

▼.Honychnreh  17.1494 

▼.  Parsons  1341 

▼.  Ratclifib  1905 

▼.  Vidian  1 14 

Cockroft  ▼.  Smith  94. 95 

Cooke  ▼.  Jenner  1159 

▼.  Jennor  571 

Cockerell  ▼.  Armatrong  1401. 1430 

▼.  Moody  390 

▼,  Owston  180 

Cockman  ▼.  Farrer  596.  706. 767 

Cookram  ▼.  Weiby  676. 908 

Cookram  ▼.  Welbye  1273. 1454 

Cockroft  ▼.  Smith        171. 1905. 1494. 1448 

Cookroat  ▼.  Enndem  1491 

Cooks  ▼.  Macclesfield  151 

Cockahott  ▼.  Bennett  1119 

Cooksedge  ▼.  Riokwood  43 

Cockson  ▼.  Ogle  153. 157 

Codwell  ▼.  Parker  846 

Coe  ▼.  Dancomb  1031 

Coghill  ▼.  Freeki^e  33. 10» 

Coggs  ▼.  Barnard  10&  116 

▼.  Bernard       106. 186. 187. 250. 951. 

859.1031 

Cohen  ▼.Canningham  199 

Coke'a  ease  394. 1407 

Coke  ▼.  Hawkina  U(0 

▼.  Heathcot  1065 
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Coke  ▼.  Wborwood 

p.  156 

Y.  Winfffield 

915 

Colborn*  ▼.  Stockdmle 

7S7. 1205 

V.  Wright 

1180 

Colboarne  ▼.  Mizstome 

143 

Colbrook  ▼.  Fonter 

449 

Colchester  (mayor)  ▼.  Goodwin 

431.441 

v.City  of  London 

G29 

Colcot  y.  Hatton 

795 

Coldwell'i  case 

66 

Cole's  case 

414. 777 

Cede  ▼.  Banbarj 

2 

V.  Buokland 

180 

▼.  Daniel 

727 

V.  Davies 

L90. 195.  650 

V.  Flaxman . 

305 

•      ▼.  Forth 

583.1513 

and  Frendship*s  case 

87 

V.  Green  11. 590. 838. 1513 

V.  Haden  1503 

▼.  Hawkins  23. 123. 125. 232.  462.  480. 
485, 486. 1087. 1204. 1346. 1404 
V.  Henry  401 

T.  Ireland  722. 732.  763.  866. 1265 


V.  Knight 

Y.  LeYingtton 
Y.  Moore 
Y.  Rawlinson 
Y.  Routhe 


207.  469. 1153, 1154 

614 

580 

497,  498.  503 

112 


Y.  Skinner  (terre-tenants  of)  592. 1238 


Y.  Turner 
Y.  Walton 
Y.  Young 

Colebrook  y.  Diggs 
Colebam  y.  Wight 
Coleby  y.  Norris 
Colefatt  Y.  Newcomb 
Coleman  y.  Earle 

Y.  Harcourt 
Y.  Manly 
Y.  Sayer 
Y.  Sherman 
Y.  Sherwin 
Colgate  Y.  Bachelor 
Y.  Blith 
Y.  Blythe 
Collar  Y.  Martin 
CoUard  Y.CoUard 
Collet  Y.  Marsh 
CoUett's  case 
Collier  Y.  Hague 
Y.  Harding 
Y.  Heber 
Y.  Morris 


213 

1374 

1480, 1481 

601 

666 

1091 

555 

J18 

211 

312 

228 

403 

403 

318 

697 

696 

1080 

1459 

1337 

1106 

42 

1175 

180 

1541 

CoUingwood  y.  Pace  47.  49.  128.  220.  488, 

489. 494. 497.  752. 754.  764. 964 1304 

Y.  Page  28 

Collins's  case  147.  939 

CoIUns  Y.  Benning  902 

Y.  BlagroYe  24 

Y.  Gibbs  321 

Y.  Griffin  139 

Y.  Harding  1175. 1180 

Y.  Jesset  940 

Y.  Jessoy  555 


Collins  Y.  Muxworthy 

Y.  Prosser 

Y.  Renison 

Y.  Sutton 

Y.  Tessot 

Y.  Vanghan 

Y.  Walker 

Y.  WUlis 
Collison's  case 
CoUop  Y.  Brandlin 
Collop  Y.  Brandon 
Colman's  case 
Colman  y.  Claik 
Colmer  y.  Clerk 
Colston  ▼.  Harris 
Colston  Y.  Ross 
ColtY.  Bp.  of  Canterbury 
Y.  Bp.  of  CoYontry 
147. 286. 289.  299, 300. 
740.  743, 744. 915.  984. 
llOa  1122.  1128.  1307. 


p.  57 
239.1243 
1425 
1436 
943 
1334 
1491 
111.214 
1338 
1378 
1242 
433 
1398 
237 
152 
612 
1157 
7. 14. 28.  81. 104. 
552. 578.  645. 731. 
1001,  1002.  1104. 
1314  1320,  1321. 
1326, 1327. 1512. 

Y.  Glo?er  299. 1008 

Y.  Hall  1004 

Colthirst  Y.  BejushiB  73.  141.  260.  262, 263. 

316. 319. 330.  605. 687. 1035. 1043 


762 

1456. 1458, 1459 

1461 

161 

350 

11 


Colthrop  Y.  Aztel 
Coltman  y.  Senhonse 
Colton  Y.  Senhouse 
Columbel  y.  Colnmbel 
Col  vile  Y.  Parker 
Colvin  Y.  Fletcher 
Coly  Y.  Terre-tenants  of  Skinner  560 

Comber  y.  Hill  514  1164 

Comberford  ▼.  Birch  616 

Combers  y.  Watkon  156 

Combes^s  case  148 

Combes's  y.  Hundred  of  Bradley  947 

Y.  Cole  844 1201 


Y.  Inwood 
Common  y.  Small  wood 
Compton  Y.  Bedford 
Y.  Ireland 
Comyn  y.  Bradley 

Y.  Brandlyn 

Y.  Wheatly 
Comyns  y.  Allen 

Y.  Bayer 

Y.  Boyce 
CondaU  y.  Coffin 
Conden  y.  Coulter 
Cone  Y.  Bowles 
Coney  y.  Verden 
Conie*s  case 
Conier's  case 
Conier  y.  Bail  of  Rawlins 
Coniers  v.  Coniers 
Ooningsby^s  (Ld.) 
Coningsby  y.  Rodd 
Connor  y.  Martin 
Conslade  v.  Ayres 
Constable's  case 


1140 
796 
190 
1242 
573 
5741236 
562 
856 
1071 
1225 
80.118 
59,  6a  80 
133.589.1307 
313 
1269 
607 
1234 
62 
568. 583. 105&  1354 
119. 1207 
828 
392 
37. 434  711. 1067. 1330. 
1504  1545,  1546 


Constable  y.  Clobernr 
ConYentions  (case  of) 


481 

249 


1669 
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CoQYocationi  (cam  of) 

p.  356 

Conny^B  cate 

143 

Conway  (Conntefi  of)  caae 

of        974. 1033 

(Sir  J.)  oaM  of) 

309 

Cook  y.  Baker 

943 

▼.Beal 

436 

▼.  Bellamy 

1506 

▼.Cook 

1239.1346 

▼.  Gerrard 

883 

▼.Hall 

1014 

▼.  Harris 

109. 1057 

▼.  Hamilton 

594. 1003. 1469 

▼.  Herle 

417.  535. 1461 

V.  Jenner 

1415 

▼.  Licence 

714. 1112 

▼.  Newcomb 

1119 

▼.  Panona 

486 

▼.  Reinagle 

1013 

▼.  Remington 

459. 467. 1019 

▼.  Stone 

55 

▼.  Wingfield 

1103. 1113 

Cooke'a  ease 

1017 

Cooke  ▼. 

132 

▼.  Bathnnt 

573.1937 

q,  t  ▼.  CSiampneya 

60ai009 

▼.  Colehan 

226 

▼.  Dethiek 

845 

▼.  Holgate 

1066 

▼.  Horrook 

648 

▼.  Samhmme 

112 

▼.  Saver 

▼.  Wnorwood 

965 

24 120. 153. 160 

▼.  WiUiams 

176 

Cooksey  ▼.  Bo^erie 

187 

Cooling'e  oaae 

331 

Cooling  ▼.  Glover 

606 

CoomMr  ▼.  Wation 

444 

Coomba  ▼.  Hundred  of  Bradley    1993. 1319 

▼.  Talbot  1053. 1186 

Cooper's  case  969.  719.  689. 1216 

Cooper  ▼.  Andrews  644.  749 

▼.  Hundred  of  Basingstoke  764 1223 


▼.  Beale 

565.837 

▼.  Chitty 

1446 

▼.  Darley 

1422 

▼.  Franklin 

495 

▼.  Ginger 

585. 593. 604 

▼.Hill 

64 

▼.Hirst 

152.158 

▼.  Le  Blanc 

233.639 

V.  MiUs 

1478 

▼.Spencer 

63.823 

v.Witham 

209.214.250 

▼.  Young 

1186 

Coot  ▼.  Berty 

549 

▼.  Lynch 

604 

▼.  Clerk 

1283 

V.  Kemingtcm 

422 

Cope's  case 

1089 

Cope  ▼.  Cope 

194 

▼.  Lewyn 

667 

▼.  Marshal 

55 

▼.Marshall 

56 

64 

Copel  ▼.  Saltonstad 

4 

Copleston  v.  Piper 

961 

Copley  ▼.  Collins 

▼.  Delancy 

V.  Delauncy 
Coply  ▼.  Hepworth 
Coppendale  ▼.  Sunderland 
Coppin  ▼.  Gunner 

▼.  Hazard 

▼.  Humard 

▼.  Staymaker 
Copping  ▼.  Herauld 
Copplestone  ▼.  Copplestone 


p.  1115. 1380 

974 

483.1096 

875 

1506 

lOffi 

334 

88.1454 

419.  464. 733 

86 

28 


Corbet's  case  306.  309.  317,  318.  494.  574. 

621. 816.  831. 1181 

Corbet  ▼.  Barnes  145 

▼.  Stone  704. 740 

Corbett  ▼.  Marium  1239 

Corbin  ▼.  Morton  97 

Corbit  ▼.  Pierson  797 

▼.  Ward  76 

Cordall  ▼.  Gibbon  200 

Core's  case  439 

Core  ▼.Morton  ,     1293 

Corish  ▼.  Kennedy  *     1440 

Cork  ▼.  Baker  349.  785 

Cormel  ▼.  Lisset  613 

Cornelius  ▼.  Taylor  ^ 

Cornish  ▼.  BoUtho  475 

▼.  Cary  667 

▼.  Cawry  ^ 

▼.  Cewsy  129 

▼.  Marks  915 

▼.  Trefey  ^ 

Corns  ▼.  — —  406 

Comwall's  case  2g 

Comwallis  (Lord)  case  581, 582 

Comwallis  ▼.  Hood  989. 577. 1305 

(Lord)  ▼.  Hoyle  586 

Corporation  (case  of)  1076 

Corset  ▼.  Hurly  HI? 

Cort  ▼.  Bishop  of  St  D&^id  935.  ^5 

Cortelow  ▼.  Wright  Iji 

Cortisoe  ▼.  Munos  ^ 

Conren's  case  389, 283,  f64 

Corwen  ▼.  Fletcher  ^^ 

Cory  ▼.  Pepper  55- 

Coryton  ▼.  Lithebye  956, 1071, 1074 

Cosambe  and  Westwidne  (between 

the  Parishes  of)  1258 

Coscus  ▼.  Etherington  1055 

Cospey  ▼.  Turner  448 

Cossdowe  ▼.         t  858 

Cossens  ▼.  Coasens  458 

Costar  ▼.  Standen  1481 

Coetard  ▼.  Wingfield  304.  306. 1070 

Coewell  ▼.  Hunt  170 

Cotfaam  ▼.  England  1490 
Cotleigh  and  StoeUand  (between  the 

ArishesoO  IM 

Cotsworth  ▼.  Betison  5401403 

Cottar  V.  ClifUn  475 

Colten  (Sir  R.)  ▼.  Daintry  189. 1809 

Cotterall  ▼.  Marshall  116. 893 

CottereU  ▼.  Fhrchase  535w  904 

Cottingham  ▼.  Griffith  ^ 

▼.Loft  IWJ 

Cotton's  case  65. 560. 776 
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Gotton  ▼.  DuTiM 

p.  375 

T.  HawkioB 

797,  798 

V.  Johnioa 

993.347.576 

v.W«le 

1267 

V.  Westoott 

109 

CoDlftm  V.  Tnmball 

845.974 

Coulter  V.  Ireland 

533.553.660 

Coaltmen  y.  Senhonee 

740 

Connden  v.  Gierke  497. 513. 521. 523. 752. 754 

CoDpeledike  ▼.  Coapledike  490 

Clourt  ▼.  Gilbert  139 

Courtenay  v.  Strong  116 

Coorthope  v.  Hoyman  663 

CoiirtDey'B  oaee  453 

Courtney  v.  GoUett  254 1414 

V.  GlanvUl  582 

T.  Greentille  445 

▼.  PhilHpe  1378 

▼.  Satohwell  480. 1425 

Coasiden  v.  Gierke  496 

Coax  Y.  Lowther  526. 589. 1211. 1433 

Coveney'e  case  103 

Cowentry  v.  Aptly  907 

▼.  Coventry  410.  358. 466. 581 

▼.  Prinstow  39 

y.  Windal  85 

v.  Woodfaall  84 

Coventry  (Lady)  v.  Ld.  Coyentry  1366. 1525 

Coventry  (cam  of  Mayor  of)  933 

Covert*!  case  731 

Cbvell  y.  Briggs  585 

Covil  y.  Ge&ry  122 

Cowell  v.  Waller  159 

Cbwley  y.  Lydiat  145.  574 

and  Wifb  T.  Ponlton  and  wife  4.216 

Cowley  y.  Ponlton  848 

Cowper*!  caae  370 

Cowper  y.  Andrews  42.  81.  103.  30&  317. 

320.  419.  571.  720.  744.  839.  1104.  1187. 

1366.  1377. 1384,  1386«  1387.  1403.  1413. 

1510. 1516.  y 

v.FrankUn  687 

V.  Langworth  1139 

v.PoUard  537 

v.Sarfer  138 

v.  Towers  907 

Cos  V.  Barber  117 

v.  Bamdey  1302 

y.  Bamaly  103. 1223. 1413 

T.  Copping  290. 292.  630 

v.  Grapnel  216. 1450 

y.  Lowther  1434 

▼.  Mondy  224 

y.  Robinson  1065. 1376 

y.  St  Albans  1112 

y.  Webb  27 

▼.  Wilbraham  56 

Coxe  v.  Jennings  259 

y.  PhiUips  342 

y.  Smith  460 

Coxeter  v.  Parsons  1102. 1296 

Coy  y.  Hymas  1471 

Crane  v.  Taylor  1335 

Cranly  v.  iOngsweU  476, 477. 1178 

Cranmer's  case  348 

Gnnsten  v  Clarke  872 


Granstonn  v.  Clark 
v.  Clerk 

Grastell  v.  Cocker 

Graven  v.  Billingsley 
v.  Hanley 
v.  Homley 

Craw  y.  Ramsay 


p.  1178 

1363 

1480 

139 

386 

844 

47,48,49 


v.  Ramsey  264.  584.  833.  864.  1033. 

1393. 1502 

Grawfi>rd  v.  SatchweU  6. 953 

Graddock  v.  Glen  136 

Gradock  v.  Rodford  60 

Gradell  v.  Tyson  822 

Crafiion's  case  912 

Grafty.Boite  1341 

Graft  v.  Winter  1444 

Grager  v.  Glover  167 

Gragg  y.  Bowman  206 

v.  Norfolk  103. 105. 1135 

Gragger  v.  Glover  1346 

Grug  y.  Norfolk  103. 638  988 

GramlingtoD  v.  £vans  225.22a  679 

Cranborerscase  1408 

Cranbom's  case  1408 

Granden  v.  Walden  1103 

Grawley*B  case  339  982. 1176. 1460 

Crawley  v.  Blawitt  969 

Crawley  v.  Lydiat  574 

y.  Marrow  50 

Oeak  y.  Pitcame  390 

Gremer  v.  Wicket       11. 835. 953. 1142, 1143 

Gresley  v.  Darling  1233 

Greswel  v.  Holmes  323. 499 

Greswell  v.  Ventres  1285 

Gieswiok's  case  1319 

Greswick  v.  Saunders  417. 425 

Greswold's  case  1160 

Cressy  v.  Webb  433 

Grew  v.  Saunders  630 

y.  Bohnon  176 

Grifibrd  v.  Berry  1023 

Grimes  v.  Smith  1494 

Grjppledick  v.  Sir  P.  Tyrwhit  10 

Gripe  v.Grysil                  -^  521 

V.  I^uaden  591 

Crisp  v.  Beswick  (Mayor  dtc  of)  584 

y.  Cddiog  112 

y.Prat  369 

v.  Pratt  188, 189 

y.  Tryer  363 

y.  Venall  76 

v.  Verral  293 

Grispe  y.  Belwood  332. 1396. 1121 

v.  Perritt  192 

Grockhay  v.  Martyn  1065 

Croft  v.  Bnteli  238 

i,  Harris  526 

y.  Powell  1453 

Groflan's  case  1314 

GrofUm^s  case  772 

CrofiB  v.  Batel  169 

v.  Hannis  159 

y.  Wilkins  1488 

Grogate*s  case  1430, 1431 

Grogate  v.  Martin  479 

Groghill  y.  Pattinsoa  57 
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Crake  ▼.  Foondi  p.  408 

▼.  Muoa  57U 

Cfoket*s  caM  148 

Crompton  ▼.  Ward  479. 811. 1372 

GromwerB  caM  290. 324. 327. 329.  348.  694. 

697.  701.  707.  717. 1023 
Gn>mwen*a  caM  316.  643.  1145. 1226.  1302. 

1309. 1456 

GranwvirB  (Ld.)  case         14  484. 781. 1226 

Cramwell  (Ld.)  v.  Andrewa  103. 1179 

T.  Andioa         329. 57a  1370 

CfomweU  t.  DaonT  1226. 1227. 1293 

V.  DraadaU  445 

T.  Greiudale  236,237 

V.  Gmmden  66 

▼.  GnmadeD  319. 436.  952 

Graok  V.  Moaedall  1065 

Craoke'B  caae  986. 1301 

Craomt.  Talbot  1176 

(^opT.TUney  1297 

Grope  ▼.  Abbot  826 

Crooper  v.  Matthews  255 

Croppwell  v.  Peachy  494 

Graaby*8  caae  182. 639 

Graaeombe  and  St.  Gathbert  in  Wells 

(between  the  Parishes  oQ  1256 

Graeier  ▼.  Tomlinson  122. 909. 1339 

Grosman  and  Keal*s  caae  669 

Graes  ▼.  Andrews  609 

V.  BelsoD  481,  489. 597 

y.Gorbooke  29 

V.  Gardner  460 

v.Garnett  1489 

T.  Porter  1140 

▼.  Smith  166. 265.  967, 968, 969 

T.Tayler  590 

V.  Waldonke  1045 

Grass  T.  Bebon  439.  479 

y.  Bilson  11.  839. 1189. 1193, 1194, 

1195. 1900, 1201, 1202. 1356 

T.  Bilton  587 

V.  Hunt  1406 

▼.  Lenthall  609 

▼.  Parker  480 

▼.  Smith  264, 265.  793.  750. 1088 

V,  Talbot  51 

y.  Yonng  420 

Grassier  y.  Ogleby  1448 

Grossing  y.  fludomora  1459 

Grossman  y.  Sir  J.  Ghnrchill  45 

y.  GhnrchiU  989. 987. 417 

Groach  y.  Fry  1079 

y.  Haynes  601 

Grouche  y.  Fastolfe  1187 

Gioacher  y.  GoUins  499. 1363. 1386 

y.  Tryer  356 

y.  Goodwin  1422 

Gronder  y.  Goodwin  526.  800 

Grontber's  case  341.  773 

Grow  y.  Edwards  334 

y.  Mason  526 

y.  Ramsey  1020 

y.  Rogers  1095 

Grawden  y.  Oldfield  304 

Growder  y.  Goodwin        769. 799. 1094. 1493 

y.  Oldfield  307. 310. 1489 


Growley  y.  Saondlea 

p.  740 

Growther  y.  Oldfield        993. 307.  mSL  1381 

Gmmp  y.  Halford 

861.989 

y.  Hoiford 

557,558 

Grampton  y.  Ward 

745 

Gnimwel  y.  Andros 

546.697 

Gmmweirs  case 

944.564 

GramwelpB  (Ld.)  case 

946 

Crnmwell  (lid.)  y.  Andres 

395.  6B3 

Gmmwell  y.  Claonstale 

250 

Grundel  y.  Bodily 

393.568 

Grasis  y.  Bransly 

86 

Cmtchfield  y.Scott 

387.1375 

Cubit  y.  Harrison 

1490 

Godden  ▼.  Estwick 

345,946,247 

y.  Prayost 

946.915 

Goddon  y.  Estwick 

375.915 

y.  Provost 

1830 

Gnddhigton  y.  Wilkins 

1017 

Gndlip  y.  Randal 

857 

y.  Rondale 

890. 1467. 1516 

y.  Rundall 

643,644 

y.  Rnndle 

888.1467 

Godmon  y.  £llis 

903 

y.  Lee 

797 

V.  Tripe 

797 

Gndwell  y.  Dnnkin 

171 

Guffii  ▼.  Wills 

103 

Cnlpepper  y.  Bosh 
Gullen*s  case 

46.66 

125 

Gollen  y.  Johnson 

909 

GnlUlbrd's  case 

76 

Gollifiird  y.  Blandibrd      803.  873.  903. 1311. 

1394 
y.  Gardonell       317.  524. 986, 987, 

1309 

Gombery.Wade  892.1339 

y.  Wane  17. 199 

Cnmberlaiid's  case  (Eaii  of)  €17 

Gnmberland  (Earl  of)  y.  GMmteas  of 

Gomberland        343. 370. 1093. 1335. 1519 
Gonningham  ▼.  Johnson  12 

Gai^edike*s  case  1145, 1146 

Gord  y,  Eastmead  649 

Gurenden  and  Laland  (between  the 

parishes  of  1256 

Gnrle*8  case  984, 985 

Gorlewis  y.  Dudley  344 

Gorling  y.  Long  1111 

Gorlins  y.  Padley  344 

Gnrriton  y.  Godbury  883 

Gnrry  y.  Stephenson  907 

y.  Steray  905 

y.Steyens  114.913 

Gorson's  case  653. 1364 

Gorteis  y.  Wolveston  498 

Gurtis's  case  63 

Gortis  y.  Boome  897 

Gortis  y.  GoUingwood  108 

y.  Dayis  93 

y.  Dowtie  1^ 

Gnrwen  y.  Fletcher  19. 1096. 11^ 

Gusack^s  case  ^^^ 

Gast  y.  Pickering  j^ 

GatcUfie  y.  Standish  Ifjf 

Gntfieldey. ^ 
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837. 839. 1419 

571 

447 

383 

1310 

383 

69 

895 

435 

960. 484. 1044 

1533 

699,630 

463.837 

996. 847. 1189 

468 

998.933 

96. 366. 1033 

1054 

1045 

908 

383 

490 

1966 

1076 

497, 49a  519 

1438 

975 

155 

1480 


C^itfiirtliay  ▼.  Taylor  p. 

Cuthbert  ▼.  Peacock 
Cutlen  ▼.  Brewiter 
Catler's  Gompaoy  v.  Baskin 

▼.  Hartley 
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347,348 

Gunnel  y.  Poradiah  66 

Gunning  y.  Gunning  «     837. 1517 
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Gant6r*f  case 
Gurbut  V.  Hilton 
Gorman  ▼.  Hill 
Gurnett  v.  Wood 
Guy  V.  Brown 

V.  Kitchiner 

V.  Rernel 
Gwam  y.  Koe 
Gwinne  ▼.  Poole 
Gwinnell  y.  Procter 
Gwyn  y.  Merryweather 
Gwyne  y.  Gwyne 
Gwynne  y.  Pie 
Gybbin*8  case 
Gybon  y.  Bowyer 
Gybeon  y.  Searls 
Gylbert  y.  Gylbert 
Gyles  y.  CoIshiU 
Gyppyn  y.  Bunney 
Gyae  y.  Ellis 


p.  10G9 
498 
155 
516 
307 
437 
9 
142 

1428 
175 

1296 
837 
566 
1332. 1474 
71 
370 
845 

1126 
362 
421 


Hacket  y.  Gloyer 
y.  Heme 
y.  Manfaall 
y.  Newtom 
y.  Tilly 
Haokshaw  y.  Clarke 
Hackwell  y.  Eastman 
Hadderweck  y.  Gatmar 
Haddleston  y.  Stringer 
Hader  y.  Smallbroke 
Hadesden  y.  Gryssel 
Hadley  y.  Styles 
Hadman  y.  Ringwood 
Hadsal  y.  Wedgwood 
Hadson  y.  Arrowsmith 
Hagard  y.  Harrison 
y.  Treadwell 
Haggins  y.  Durham 
Haight  ▼.  Langham 
Haine's  case 
Haine  y.  Barton 
Haines  y.  Cage 
Hains  y.  Soper 
Haiton  y.  Jeffries 
Haldenby  y.  Tnke 
Hale's  case 
Hale  y.  Carter 

y.  Clare 

▼.  Cockerill 

y.  Coye 

y.  Norton 
Hales  y.  Loyes 

y.  Owen 


409 

1026. 1153 

821 

395 

5.S3a917 

232 

19, 20.  827 

93.105 

303 

1109 

308 

446.458 

292 

565 

368 

945 

945 

211 

87.  673. 756 

233 

632 

943 

118 

1340 

1374 

1504 

317 

1471.  1489 

408 

857 

389 

1487 

1019. 1217. 1266. 1354 


y.  Petit    126.  129.  614.  687,  688, 689. 

716.  718.  825. 829 

y.  Risley  824 

(Sir  T.)  y.  Taylor  160 

Haley  y.  Stanton  1283 

Hall's  case  772. 977 

Hall  (exparU)  191 

and  Bishop  of  Bath's  ease  1124 

y.  Berey  588 

y.  Booth  166.  796 

y.  Breedon 


y.  Ckrter 


69 
133. 171. 1267, 1268 


Hall  y.  aare 
y.  Clarke 
y.  Cresswell 
y.  Copper 
y.  Douglass 
.  y.  Downs 
y.  GaUs 
y.  Hammond 
y.  Hennerly 
y.  Hill 
y.  How 
y.  Huffan 
y.  Hussan 
y.  Mister 
y.  Moss 
y.  Norwood 
y.  Planer 
▼.  Potter 
y.  Seabright 
y.  Shardbrook 
y.  Hundred  of  Sharrock 
y.  Stone 
V.  Vaughan 
y.  WalUnd 
y.  Willy 
y.  Winchfield 
y.  Wombel 
y.  Wybank 
y.  Wybom 
Hallam  y.  Barcroft 
Hallaxy  y.  Hawkeswotth 
Hallet  y.  East  India  Company 
y.Bird 
y.  Birt 
y.  Byrt 
▼.  Hodges 
y.  Lawton 
Hallett  ▼.  Burt 
Halley's  case 
Halliard  y.  Genningt 
Hailing  y.  Comard 
Halls  y.  Downs 
Halpen  ▼.  Waldron 
Halsey  y.  Fletcham 

y.  Halsey 
Halstead  y.  Metford 
Helton's  case 
Haiton  y.  Jeflfories 

(Sir  W.)  ▼.  HalMl 
Hamaa  y.  Truant 
Hambleton  y.  Bere 

y.  Scroggi 
y.  Veere 
Hambly  T.  Trott 
Hamel's  case 
Hemes  ▼.  Baily 
Hameller  y.  Atherley 
Hamilton  y.  Marq.  of  Donegal 
y.  Fleotwood 
y.  Inceldon 
y.  Style 
Hamley  y.  Banden 
Hamlock  y.  Blacklow 
Hammon  y.  Griffith 

y.  Gryther 
Hammond  y»  — ^ 


p.  588 

344 

941 

476 

1416.1489 

1103 

205 

1283 

1293 

126. 214.  796 

312 

949 

671 

105.126 

84t 

293 

291 

943 

1420 

358 

1223 

811 

689. 821. 1015 

120 

1092 

39.113 

849 

904,905 

902 


85 

1065 

1191 

1052.1194 

766 

441 

383 

347.  398 

497 

410 

1296 

1150 

1056 

U05 

1168, 1169 

1136 

1054 

369 


d42.25S 
1245 
85.432,433,434 
669 
8) 
494 
393.568 
253.710 
49.130 
587 
855 
423 
323 
4 
807 
774 
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Hammond  ▼.  Gasp 
V.  Hill 
▼.  Horner 
▼.  Howell 
▼.  Oaden 
V.  Puraell 
▼.  Ro^en 
▼.  Savill 
V.  Stewart 
V.  Webb 
V.  Wood 
V.  Woolmer 
Hamon  t.  Lord  Jermyn 

V.  White 
Hamond  v.  Dod 
Hamper's  case 
Hamphreston's  case 
Hampson  v.  Adshead 
V.  Bill 
V.  Chamberlain 


p.  601 

469 

1013 

585.  685.  769. 833 

137S.  1490 

811 

420 

563 

343.1541 

584. 1374 

1138 

125.391 

1217 

827 

1206 

1056 

789 

385 

1048 

62 

786 


y.  Lady  Sydenham 
Hampstead  (ease  of  the  Farmers  of) 

435. 779. 1434 

Hampton  y.  Bartholomew  675 

y.  Courtney  173 

Hamsford  y.  Pretty  497 

Hanbmy  y.  Ireland  462 

Hanchet's  case  210 

Hanchet  y.  Thelwall  501 

Hancocke  y.  Prowd   36. 526.  694.  837. 1049. 

1206 

Hand  y.  Dinely  345. 1376 

y.  Grosyenor  140 

y.  KeUy  1082 

Handasyd  y.  Wilson  1060 

Handford  (Count  of)  y.  Nedham  1479 

Hands  y.  James  856. 1532 

Hane  y.  Burton  1529 

y.  Widlake  1522 

Hanlbrd  y.  Bellowes  165 

Hanffe  y.  Manninr  172 

Hanham  y.  Woodford  98 

Hankey  y.  Smith  61 

Hanlock  y.  PeUe  563 

Hanmer  (between  the  Parishes  of) 

■nd  Elesmore  1257 

y.  Winner  606 

Hann  y.  Capell  125 

Hannafbrd  y.  Holman  974 

Hannam  y.  Redman  409 

y.  Woodfi)rd  577. 898 

Hannin^*8  case  1536 

Hannot  y.  Farettes  599 

Hanslow  y.  Roberts  126. 138 

Hanson's  case  138 

Hanson  y.  Brown  265 

y.  Hellwell  1093 

y.  Liyersedge  150. 156 

y.  Norcli£fe  571 

Hans  Sloane  y.  Pawlet  867 

Hanway  y.  Merrey  90.  873 

Harbert's  ease  755. 1123 

Harbert  y.  Bnnnion  1023 

Harhin  v.  Green  211. 429 

Haroonrt  y^Fox  126. 296, 997. 43L  561.  988, 

989 


Uarconrt  y.  Hastings 

p.  10 

y.  Seagroaye 

1060 

y.  Weekes 

810 

Hardesty  y.  Goodenongh 

7n.  713 

Hardestry  y.  Hardestry 

623 

Harding's  case 

1407, 1408 

Harding  y.  Ayery 

600 

dem.  Greensmith  y. 

Baker          565 

y.  Brook 

1177 

y.  Feame 

1425 

y.  Harding 

846 

y.  Salkeld 

623 

y.Salkill 

6.  647.  673 

y.  Sherman 

1436 

y.  Stafford 

975 

Hardsess  y.  Prond 

108 

Hardwick  y.  Chandler 

1287 

y.  GamUe 

616.  1158 

Rardy  y.  Gelding 

1060 

y.  Sir  William  Rawateme  and 

Sir  Thomas  Beckfi>rd  1415 

Hare  y.  Buckley  89.  287.  381.  552 

y.  Gorge  1421 

y.  White  216 

Harecourt  y.  Wrenham  673 

Hargate  y.  Hammond  845 

HargiU  y.  Hunt  1112 

Hanson  y.  Oliyer  158 

Harker  y.  Moreland  24 

Harlow  y.  Bradnox  1046 

Harly  y.  Walsh  1501 

Harman's  case  423.  1491 

Harman  y.  Harman  664.  675 

y.  Owden  116.  120.  1046 

y.  Retnew  285, 286 

y.  Beamont  857 

Hamon  y.  Owden  241 

Harper's  case  563<  1364 

Harper  y.  Berrisford  830 

y.  Bird  402.  1157 

y.  Burgh  411 

y.  Jefier  384 

V.  Leach  136 

Hanxml  y.  Kent  129 

Harriman  y.  Clegg  171 

Harrington  y.  Bush  1425 

y.  Deane  191 

y.  Wyes  316 

Harris's  case  27.  5&  92.  1583 

Harris  y.  Ap  John  65 

y.  Ashby  172 

y.  Belchey  1153.  1462 

y.  Benson  228 

y.  Bourley  664 

V.  De  Beryoir  439 

y.  Evans        468.  621.  697.  701.  703' 

y.  Ewer  123 

y.  Ferrand  823.  1204 

y.  Garret  1138 

y.  Hanna  389 

y.  Hicks  220 

y.  Jay  365,  366 

y.  Knipe  152 

▼.  Lewen  1400 

y.  Lord  Moantjoy  166 

y.  Nicols  287 
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Hams  T.  Reily 
▼•  Rob«rU 
▼.  Shaw 
V.  Tayt 
y.  Vandoogre 
T.  Wakeman 
V.  Warp 
T.  White 
▼.  Wing 
▼. 


Harriion  ▼•  Alezandar 
▼.  Anitin 
▼.  BearcUffe 
T.  Belfay 
T.  Bottomlejr 
V.  Barweli  438.  531. 557. 874  939. 
940.  949. 1006. 1105. 1509 


p.  1311 

167. 1394 

300.1336 

356 

32 

373. 437. 833. 854 

743 

1016 

389.1135 

60 

1088 

73.345.1456 

315 

337. 838, 839. 1153 

361 


▼.  Batten 
▼.Cage 
▼.  Graundry 
▼.Hart 
▼.  Hayward 
▼.  Hoxley 
▼.Lewie 
▼.  Morrie 
▼.  Rowel 
▼•  Thornboroogh 
▼.  Winchoombe 
Hanrojir's  case 
Harry  v.  Bant 
▼.  Newlyn 
▼.  Ofwold 
▼.  Tacy 
V.  Wrot 
Harsoot's  case 
Hart  ▼.  AJdridge 
V.  Brewer 
▼.  Backminster 
▼.Hall 
▼.  King 
▼.  Lanefitt 
▼.  Longfield 
Hartap  ▼.  Wardloye 
Hartford  ▼.  Jones 
Hartland  ▼.  Tales 
Hartly  ▼.  Hocker 
▼.  Vamy 
Harton  ▼.  Jefferies 
Hartop's  case 
Hartop  ▼.  Hastings 
▼.  Hoare 
▼.  Holt 
Hartop  ▼.  Wardlove 
Harverson's  case 
Harvey  of  Comb's  case 


1400 

111.  943 

159 

91 

1308 

177 

1352 

1059 

590 

809.1290 

1055 

1115. 1468 

53 

185 

1199 

938 

552 

247.563 

1414 

1331 

622 

1386 

339 

439 

113.463 

19 

960. 1335. 1450 

1004 

1319 

1013 

479. 1063 

503. 570. 1459 

463 

186.938 

396.  585. 591. 1330 

114 

91 

184.303.1505 


V.  Aston  318.  330, 331.  913 

▼.  Brodd       51.  313.  811. 1091. 1354 
▼.  Brow  1313 

▼.  Chamberleine  1383 


▼.  Dnckins 
▼.Tacy 
▼.  Hanrey 
▼.  Potter 
▼.  Reynell 
▼.  Reynold 
▼.  Riebardsons 


1384 

141 

559.  759  1107. 1155 

1439 

610, 611 

1043 

434 


Harvey  ▼.  Stokee 
▼.  Weston 
▼.  Williams 
▼.  Woodhouse 
▼.  Wright 
Harvy  ▼.  Thomss 
Harwood*s  ease 
Harwood  v.  Hilliard 
▼.  Manlove 
▼.  Paramour 
▼.  Parrott 
▼.  Philtips  674. 

T.  Tuberville 
V.  Turbome 
▼.  Wheeler 

HajeUbot  ▼.  Dnke 

Hasey  ▼.  Barges 

Hasket  y.  Marshal 

Haslegrave  ▼.  Thompeon 

Haslip  ▼.  Claplin 

Hassard  v.  Cantrell 

fiassel  ▼.  Jozon 

▼.  Hamberstone 

Hassey  y.  fiaskerrille 

Hasting's  case 

Hastrop  y.  Hastings 

Hatched  y.  Fineaaz 

Hatchet  y.  Glover 

Hatter  v.  Ash 

Hatton's  case  83. 

HattoD  ▼.  Hatton 
v.  Mansell 
y.  Markew 

Hatton  y.  Moore 
y.  Morse 
y.  Niched 
y.  Walker 

Hauffhton  v.  Rngle 

HauTv.  Hemmings 
V.  Saivin 

Hauxwood  v.  Hnsbond 

HavergiU  v.  Haie 

Havitlowry  v.  Harvy 

Haward  v.  Ntldor 

Hawe  y.  Planner 

Hawes  v.  Loader 
v.  Randal 
▼.Smith  . 

Hawk  V.  Rowe 

Hawkbridge*b  ease 

Hawker  v.  Henlon 

Hawkeswoith's  case 

Hawkin's  case 

Hawkins  y.Ourdy 

y.  Easterbrooke 
v.  Gardiner 
▼.  MUdmay 
y.  Mooro 
v.  Parke 
▼.  Rerbons 
▼.  Roose 

Hawle  ▼.  Vanghan 

Hawles  v.  Bayfield 

Hawley  ▼•  Ladlow 

Hawly  ▼.  Barkor 


p.  53. 56 

968 

197 

346 

1439 

208 

300. 911. 939 

45. 402. 419. 1470 

729 

1196 

211. 919 

654, 655. 680. 1091. 

1093. 1214 

447 

13S7 

174.180 

134 

714 

587 

961 

1336 

30&  313. 1404 

1417 

365 

43 

las 

13 
508 

m 

436 

88.321.1103.1129 

543.556 

943 

606 

loss 

450 
523 
^59 
673 
971.  978 
688 

1073 
865 

1333 

43 

384  1404 

676 

1449 
678 

1281 

183 

314 

83 

943 

98a  346 

453 

396 

1216 

1060 

10 

1^ 

28i385 

70 

1105.1360 
1987 
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Hawihaw  ▼.  Rawtings 
Hayden  v.  Carroll 
Haydon  y.  Miller 
y.  Mynn 
y.  NortoD 
Haye's  case 
Hayei  y.  Bnekerstaff 

y.  Harding 

y.  LoDgbotham 

y.  Thornton 

y.  Ward 

y.  Warren 
Hayley'e  case 
Hayley  y.  Grant 
Hayman  y.  Gerrard 
y.  Rogera 
y.  Tenant 
Hayme  y.  Hayme 
Hayne  y.  Hilborne 
Haynes'B  case  688. 

Haynsworth  y.  Pretty 
Hays  y.  Allen 

y.  Bickerstaffii 
•  y.  Wriffht 
Haysman  y.  Moon 
Hay  ton  y.  Wolie 
Hayward  y.  Dayenport 
y.  Dennxson 
y.  Gerrard 
y.  Kinsey 
y.  Wells 
y.  Whitbroke 
Haywarth  y.  Dayid 
Haywood  y.  Dayis 
y.  Kensey 
y.  Peters 
Hazard's  case 
Heady.T^br 
Headly's  (&rjeant)  case 
Heal*8  case 
Healy  y.  Wardle 
Heard  y.  Baslseryille 
Heame  y.  Bushel 
Heath  y.  Baker 

y.  Danntley 

y.  Goddington 

y.  Paget 

V.  Pereival 

y.  Rydley 

y.  Vermerden 
Heathcote  y.  GotUn 
Heathfield  y.  Allen 
Heaton's  case 
Heaton  y.  Harleston 
Heayen  y.  Davenport 
Heayyside  y.  Dayis 
Hebbiethwaite  y.  Palmar 
HebUethwait  y.  Palms 
Hecter  y.  Qenner 
Hedden  v.  Ratter 
Heddy  y.  WheelhoiiM 
Hede  y.  Ellis 
Heden  y.  Wolfe 
Hedger  y.  Rowe 
Hedgetfaron  y.  Tliurlock 
Hedtey  y.  Joans 

Vol.  II.  74 


p.  445 

1303 

3.  20 

80 

389 

5^ 

3S7.  403.  405 

493 

1008 

392 

501 

821 

750.  1355 

1439 

1205,1206 

1043 

1403 

1507 

151, 152 

730.  1120.  1436 

498 

1066 

31&  402 

434 

505 

28 

122 

137. 1090 

1204 

491. 526.  904 

1481 

1299 

390 

2.1427 

344 

590 

46 

364 

1245 

582 

797 

1335, 1336 

600.1355 

409 

255.346 

169 

5 

580.1028 

nil 

425 

42 

1056 

.     135 

564 

797 

178, 179 

1072 

303.1520 

823 

111 

684.1396 

1386 

28 

753 

480 

1154 


Heeks  y.  T;mrell  p.  293 

Hefleton  y.  Lister  241 

Heins  y.  Hsncocks  569 

Helbat  y.  Held  p.  590.  595 

Hole  y.  Bishop  of  Exeter  289,29(1524.563. 

873.1128 

Heley  y.  Rigs  55 

Helie  y.  Baker  843 

Hetier  y.  Whytier  1402 

Heller  y.  Hallett  1065 

HelUot  y.  Selby  1094. 1192. 1405 

Helyar*s  case  1051 

Hemley  y.  Brioe  532 

Hemlock  y.  Blackbw  408 

Hemming  y.  Brabason  533, 534. 579.  621. 
698.  877, 87a  885, 886, 887. 1166. 1380. 
1482, 1483. 

Hemmings  y.  Price  555.  1099. 1109 

Hempfield  y.  Moore  1086 

Hempson's  case  646 
Hempstead  (case  of  the  Lord  of  the 

Manor  of  S  483 

Henbnry  y.  Rose  1439 

Hendeny.  Wolfe  659 

Henderson  y.  Foster  240 

y.  WiUiamson  151. 163 


Henley  y.  Ross 
y.  Taylor 
y.  Tracy 
Henly  y.  Broad 

y.  (Sir  R.)  v.  Jones 
y.  Walsh 
Henn  y.  Hanson 
Henningham*s  case 


25.461 

429 

1274 

1416 

1151 

480. 1374 

1153 

592. 1241 


Henningham  (Inhabitants  of)  y.  Finch- 
field  268. 1170, 1171 
Henriqnes  v.  Dntch  West  India  Com- 


pany 
Hennys  y.  Robinsons 
Hensley  y.  Wilkinson 
Hensloe's  case 
Henslow  y.  Bishop  of  Saram 
Henson  y.  Board 
y.  Button 
Heostead's  case 
Henstow  y.  Bishop  of  Saram 


129.  380. 591 

631 

309 

29.  661.  673 

1124 

968 

28 

885 

1130 


Heptonstall  (between  the  Parishes  of) 

and  Eyingdon 
Herbert  ana  Alcock's  case 

y.  Cooke 

y.  Flowe  ' 

y.  Merrot 

V.  Morgan 

y.  Monday 

V.  Shaw 

and  Vaaghan^s  case 

y.  Wallis 

y.  Water 

y.  Waters 

y.  Williams 
Herdman  y.  Whaley 
Herdson  y.  Hawkins 
Hereford  (Bishop  of)  y.  Hay 


ft 


1168 
849 
798 

1056 

1103 
721 
334 
1442.1480 
183 
810 
435 
312 
391 

1085 
799 

1329 


Herlakenden^s  case 
Heme  y.  — — 
y.  Lilborne 


526. 742. 753. 1400 

678 

1220 


1 
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Heron  v.  Treyne 
Herrenden  y.  Palmer 
Herring  v.  Brown 
Herring  ▼.  Crocker 

▼.  Finch 
Herrington  v.  Bash 
Herson  v.  Aglionby 
Hertford  v,  Gernon 
Hervey  ?.  Aston 

V.  Desboavere 
Hetketh  y.  Gray 

y.  Lee 
Hester  y.  Hall 


p.  410 

117 

348.  70L  719. 1219 

1317. 1233 

393.990 

1393 

596 

608 

533.943 

495.  913 

339.337 

589.  741.  778. 1544 

371 


Hetherington  y.  Reynolds 
Hewd  y.  Hanson 
Hewet  y.  Rye 
Hewick  y.  Pangiter 
Hewitt  y.  Penny 
Hexham  y.  Coniers 
Hext  y.  Yeomans 
Heydon  y.  Carroll 


3.750 
1187 
561 
306 
160 
565 
1383 
191 


H«ydon's  case      16.  305. 313.  537.  574  963. 

1340.  1433, 1434 1473. 1484  1530 

Heydon  v.  Godslave  594 

Hoyford  y.  Reeye  ■  •  120 

Heyler  v.  Hall  190, 191 

Heylin  y.  Adamson  ^^ 

y.  HasUngs  669. 903,  904. 1451 

Heyman  y.  Gererd  456. 537 

Hey  ward's  case        143. 301.  570.  573. 1474 

Hey  wood  y.  Smith  303, 303. 1510 

Hichcliffe  y.  Payne  614 

Hickman  y.  CoUey  43.  386. 1339 

y.  Thorne  437. 1074  1300 

y.  Walker  905. 907 

Htckmotrs  case  «>47 

Hicks  hart  (ease  of)  ^ 

y.  Browning  885 
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1525 

273. 992, 993 

13. 1210 

1283 

900 

165. 171 

1044 

198 

392 

322 

486 

328 

174 

986 

184. 302.  709.  712. 1322, 

1323 

Layton  y.  Field  885 

y.  Gamon  656. 1237 

y.  Manloye  992 

Lazarni  y.  Pritchard  393 

Lea  y.  Bally  87 

V.  Ezellry  118 

y.  Libb  1532 

Leach  y.  Midgly  1426 

y.  Morris  444 

Leachmere  y.  Toplady  1419. 1450 

Leaft  y.  Box  179 

Leafield  y.  Hellier  1422 

Leak  y.  Bishop  of  Coyentry  287 

Leakins  v.  Chissel  460 

y.  Clizard  257 

Leanes  y.  Coz  32 

Leapidge  y.  PougiUmore  1376 

LeatherseUers  y.  Beacon  1435 

Leathley  y.  Webster  246 

Leayes  y.  Bernard  1050 

Leayer  y.  Witcher  845. 1055 

Lechford's  case   230. 579.  698,  699,  700.  842 

Lechmere  y.  Thorowgood  656 

Ledington  y.  Porphery  1374 

Ledaham  y.  Rouce  433 

Lee*s  case  89. 437. 571. 984 

Lee,  Ez  parte  I93 

Lee  (Sir  R.)  y.  Arnold  329.  331 

Lee  y.  Arnolds  328 

y.  Arrowsmith  G2 

y.  Barnes  19 

y.  Bradibrd  975 

y.  Brown  742. 935 

y.  Coleshin  237 

y.  Daniel  281 


p.  55 

117.  822. 1045 

161, 162 

153. 156, 157 

92 

676.  1374 

1064 

420 

1526 

3 

486 

906.907 

569.589 

246,247 

586 

116 

510 

1518 

1050 

1444 

1012 

€7 

63 
5 

947 

216 

95,1423 

733.738 

975 

884 

390 

427 

7.  431.  827 


Lee  y.  Danyell 

y.  Edwards 

y.  Elkin 

y.Elkins 

y.  Gansel 

y.  Garret 

y.  Irish 

y.  Johnson 

y.  Lib 

y.  Maddoz 

T.  Raynes 

y.  Rogers 

y.  Rowkeley 

y.  Wallis 

y.  Welch 

y.  Welsh 

y.  Withen 

y.Wood 
Leech  y.  Dayys 
Leeds  y.  Bower 
Leeds  (Dnke  of)  y.  Vevers 
Leeee  y.  Arrowsmith 
Leeser  y.  West 
Leet  y.  Mills 
Leewerd  y.  Bardel 
y.  Burchel 
y.  BssUee 
Legates  case 
Legg  dem.  Scott  y.  Benion 

y.  Hardwick 
Leg^  y.  Richards 
Legmgham  y.  Porphery 
Leglise  y.  Champante 

Leicester  (Earl  of)  y.  Heydon  128. 130. 334. 

1305.1318 

y.  Foy  1115 

y.  Read  654 

Leifield  y.  Tysdale  1387 

Leigh's  case 

Leigh  y.  Bargany 

y.  Brace  359. 508. 1365. 1456 

y.  Brown  825 

y.  Chapman  131^ 

y.  Wood  1390 

Leight  y.  Pym  1395 

Leighton  y.  Carnons  608 

y.  Oarnon  1008 

y.  Leighton  581. 628. 1055 

y.  Samders  1237 

Leister  (Lord)  y.  Mandy  1226 

Leith  y.  M*Far1ane  315.  597 

Lekeuz  y.  Nash  100 

Xioman  y.  Ganlty  557 

Le  Mark  t.  Newnham  974 

Lemason  y.  Dickson  440 

Lemayne  y.  Stanley  1525 

Lemington's  (Constable  oQ  case  341 

Lemna  y.  Forke  677 

Lemon  y.  Blackwall  935 

Lench  y.  Hooke  953 

Leniel  y.  Harslop  306 

Lennoz  y.  Bodington  768 

Lenthal's  case  394.  814 

LentheU  y.  Cooke  409. 1323, 1324 

y.  Croker  1324 

Leonard  y.  Beech  805 


925 
3 
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heouuA  y.  Staoey     p.  433. 1374. 1413, 1413 
V.  SUcy         1433, 1433, 1434. 1539 
Straeey 
Lepara  y.  Sir  6.  Germaine 

y.  Sir  John  Jermaine 
Lepiot  y.  Browne 
Leptet  y.  Browne 
Lepur  V.  Wrotha 
licsauld  y.  Dyer 
Lase  y.  Saltingrgtone 
Leflhaage*8  case 
Lethalier'fl  case 
Lett  y.  Mills 
Leyer  y.  He^ 

y.  Houer 
Leyerid|;e  y.  Hoakins 
y.  Plaistow 
Leyet  y.  Hawes 

y.  Sir  -  Lewkenor 


1057. 1433 

951 

5 

35 

951 

877 

1439 

501 

736 

815 

8. 13. 1477 

1035 

695.898 

1490. 1530 

90.1091 

1035 

33 

1330 

604 

447 

45a  1307 

170 

41 

1533 

101 

1455 

58 

500 

930 

406.636 


Leyett  y.  Farran 
Leying  y.  Calury 

y.  Randolph 

Leyins  y.  Randall 

Leyiston  v.  Sir  L.  Lentliall 

Lewes  y.  Bennet 

V.  Frog 

y.  Ridge 

y.  Wallia 

Leweyer*!  case 

Lewin  y.  Cox 

Lewia  y.  Parrel 

y.  HiUard 

y.  Jones  5a  864.  597. 146a  1471 

y.  Lechmero  1399 

y.  Potter  166 

y.  Pottle  850 

y.  Preston  1049 

y.  Wallis  714,  715 

y.  Weeks  463.  798 

dem.  Earl  of  Derby  y.  Witham      587 

Lewkner  y.  Plant  119 

Lewknor  y.  Crouchley  1383 

Lewsley  y.  Budd  998 

Lewson  y.  Ruddlestooe  59 

Ley  y.  LuttreU  433.  1143 

Leycroft  y.  Damkin  1390 

Leyell  y.  Gallatly  146 

Ley  field's  case  1 049. 1095 

Leyton*s  case  979 

Lichfield  (BaUiff &C.  of)  y.  Slater  1437 

Lidfere  y.  Thomas  90 

Lidfbrd  y.  Thomas  135 

Lieft  y.  Saltingstone  510 


Lifi>rd*s  case 
Light  y.  Hooper 

LiUington's  case 
Lilly's  case 
LiUy  y.  Hodges 
Limberg  y.  Mai 
Linaoer's  case 
Linch  y.  Beile 

y.  Clerk 

y.  Cooke 

y.  Hooke 
Lincoln's  (Lord)  case 


743.888 
1196 

656.681.1173.1378 

85.  416.  791 

415 

1538 

144. 1350 

768 

633 

991 

ft  316.  453 

1336 


Lincoln  (Earl  of)  y.  Fisher 

y.  Fymer 
y.  Fysher 
y.  Topcliff 
y.  Parr 


Lindon  y.  Collins 
Lindsay  y.  Clarke 
Lindsey  y.  Lindsey 
Lingen's  case 
Linghen  y.  BroaghUm 
Linghill  y.  Broaghton 
Linley's  (Sir  H.)  case 
Linnox's  (Coantess  of) 
Linsey  y.  Ashton 
Lisle's  case 
Lisle  y.  Armstrong 

V.  Gray 

y.  Grey 
Lister  y.  Stanly 

y.  WainhoQse 
Litchfield's  (Prebendary  of) 
Little  y.  Heaton 
y.  Plant 


p.  396. 440 

892 

709 

439 

19 

393 

1434 

643 

514 

110 

110 

1017 

1104 

485 

536.  783. 851 

76 

407.1367 

509.608 

23a  1491 

170 

72 

56L565.578 
6 


Little  Bitham  (Parishes  oO  ^nd  Soner- 

by  1001 

LitUehales  y.  Bosanqoet  464  482 


Linoohi  (Bp.  of)  and  Cowper's  case         682 


y.  Smith 
Littleton  y.  Dndley 
y.  Hibbing 
y.  Pemes  . 
Littlewood  y.  Smith 
Lloid  y.  Maddoz 
Lloyd  y.  Ayelin 

y.  Bethell 

y.  Brooking 

y.  Jones 

y.  Langibrd 

y.  Moms 

y.  Viscoont  Say  and  Seitt 

y.  Scatt 

y.  Vanghan 
Lloyd  y.  Walcot 

y.  Wilkinson 

y.  Williams 
Loaden  y.  Samwell 
Lobb  y.  Dale 
Lock  y.  Luggin 

y.  Norbome 

y.  Wright 
Lockey  y.  IHngerfield 

y.  Darby 
Lockier  y.  Smith 
Lockley  y.  Sayaga 
Lockwood  y.  Beaumont 

y.  Ewer 
Loekyer  y.  Sayage 
Lodder  y.  Screwdens 
Loddington  y.  Kime 
Loder's  case 
Loder  y.  Cheslyn 

y.  Hampshire 

y.  Loder 

y.  Samuel 
Lodge  y.  Weeder 
Loffe  y.  Kelbridge 
Lofield's  case 


1012 

1017 

663 

875 

1396 

555 

1143 

951 

343 

1388 

99. 442. 1184. 1359 

1362 

693 

396 

905 

1047 

333 

100ai529 

373 

461 

522 

638 

331. 404. 406. 1353 

1103 

457 

31 

943 

845 

1031 

193,194 

74 

510. 5ia  753 

75 

106 

1059 

1050 

383.432 

358 

1340 

1174,1175 
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Loftes  (Caie  of)  and  Barker  p.  82 

hoggen  ▼.  Pnllen  and  Wife  63 

hoggin  V.  Countess  of  Orrery  345.  418 

Lomaz  ▼.  Holmden  220 

V.  Bishop  of  London  382 

Lomfield  y.  Stoneham  629 

London  (Case  of  Custom  of)  913 

(Bishop  of)  T.  Fytche  1210 

y.  Mercer's  Com- 
pany 432 
(City  of)  T.  Clerk  637 
V.  Coates  914 
▼.  The  Unfree  Mer- 
.     cbanto                     224 
v.Vanacre   244,245.911 

1310 
V.  Vivian  912 

Y.  Wood  70. 244. 267. 376. 
380.  526.  833. 1499 
(Mayor  of)  y.  Gatford  431. 1308 
Y.  Gorry  114.  1012 

Y.  Marwick         832.911. 

1265 

Y.  Tench  418 

Y.  Wilks  948 

(Mayor  and  Commonalty  of) 

Y.  Deputies  1499 

(Sheriff  of)  y.  Mitchell  440 

(Case  of  Chamberlain  of)  244, 245, 

246. 616.  865. 915.  949 

London  (Case  of  City  of)         277, 278.  732. 

912.  914.  1070.  1321.  1397 

(Case  of  Orphans  of)        1098.  1106 

(Case  of  Sheriffs  of)  269 

Lonff's  case      138, 139.  700.  777.  786.  962. 

1182.  1465.  1538 

Long  Y.  Bennet  742 

Y.  Backeridge  480.  528 

Y.  BurrougM  425 

Y.  Hemming  143 

Y.  Kensal  1194 

Y.  MiUer  10.  1058 

v.  Winsoombe  390 

lioogbotham  y.  Knap  973 

Longman  y.  Rogers  132.  1012 

Lfongmore  y.  R^ers  132 

Longher  y.  Wilbams  415 

LongneYUle  y.  Thistleworth  591.  1012, 1013. 

1063 

lionidale  y.  Chorch  433.  448.  1065 

Lof  d  Y.  Francis  933 

Y.  Thornton  126 

Lorymer  y.  Hollister  133 

Lothiealier  y.  Tracy  499 

Louden  y.  Eastgate  1291 

LoQYiie  v.  Lanbray  228.  230 

Love  Y.  Bently  1018 

Y.  Day  969 

Y.  Wyndham  496.  1160.  1530 

Lefeday*8  case  1465.  1475 

Loveday  y.  Mitchell       10.  1194, 1195.  1403 

Y.  Winter  356*  878 

Y.  Young  6 

Loveden's  case  1149 

Lovel  Y.  Erloff  1123 

Lofelace's  case  430.  713.  715 


LoYelace  y.  Bickham 
Y.Cocket 
Y.  Lovelace 
V.  Reynolds 
LovelPs  (Sir  S.)  case 
Lovell  V.  Dyer 
Lovelesse^s  case 
Lovelow  V.  Sorrel 
Lover  v.  Salkeld 
Loveridge  v.  Hopkins 
V.  Whitrow 
Lovett  V.  Hobbs 
V.  Welter 
Lovie*8  case 
Lovibond  v.  Fackney 
Low  V.  Ravell 
Low*s  (Anthony)  case 
Lowe  V.  Davies 

V.  Lowe 

v.  Waller 
Lowfield  v.  Bancroft 
V.  Stoneham 
Lowiek*8  case 
Lowther  v.  Kelly 
Lowy  V.  Allen 
Lozon  V.  Corbon 
Loyd  V.  Ogle 
Lucas  V.  Cotton 

v.  Bishop  of  Ely 

V.  Haynes 

v.  Rudd 

Y.  Warren 
Luck*s  case 
Lucket  V.  Plummer 
Lucking  v.  Denning 


p.  1046 

451 

508.  631 

1074 

128,129 

1056 

849 

418 

966 

24 

714 

250, 251, 252.  254 

1394 

619.  1364 

180 

177 

1364 

508 

398 

1464 

434.  869 

1532 

1409 

3 

816 

798 

144.  786 

1284.  1290 

346 

229.  1536 

1481 

424 

1098 

224 

395.  853 


Luckington  v.  St.  Austin's  Parish  1253 

Lucy's  case  25.  37 

Lucy  V.  Livington  415 

Ludd  v.  Wright  386 
Luddington  v.  Kime                310.  754.  1182 

Ludford  v.  Gutlon  1140 

Ludlam  v.  Lopez  867 

Ludleham  v.  Stracy  122 

Ludlow  V.  Browning  195.  659 

Lug  V.  Goodwin  481.  1240 

Lttgg  Y.  Lugg  1527 

Lancastell  v.  Sidley  610 

Lune  v.  Tenoe  973 

Lnnn  v.  Ascough  140 

Lunne  y.  Dodson  289 

Lake  v.  Clerk  274 

Luke  v.  Luke  1041 

Lnker  v.  WaUia  1080 

Lnmb*8  case  897 

Lumley  v.  Foster  13 

Y.  Hntton  151.  153 
V.  Quarry      166.  750.  796.  833.  842 

Lupart  Y.  Hoblin  210 

Lure  V.  Rest  396.  843 

Lasher  v.  Banberry  SM)7 

Lushford  y.  Sannders  1514 

Lnshington  v.  Dore  570.  601 

Loson's  case  279 

Luton  V.  Bigg  188, 189 

Lutten  v.  Benin  1268 
Lntterall  v.  ReyneU             642.  1415.  1538 
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LattereQ  v.  Wetton  p.  363 

Lutterfbrd  ▼.  Peter  Le  Mayra  345 

Luttin^  V.  Browning  210 

Lutton  T.  Erdbury  246 

LuttrePs  case      373.  705.  771.  1072.  1075. 

1447 
Lutterel]  v.  Lea  264 

Latwyche  y.  Lutwyche  541 

Lux  in  ▼.  Corby  n  797 

Luzon  V.  Corbin  1472 

Lyndlinch  (Parish  of)  v.  Hilton  220 

Lyell  y.  Gailetly  176 

Lyiofe  y.  Cbampante  1426 

Lyn  y.  Wyn  437. 879, 880. 1301.  1304. 1306. 

1308 
Lynch  y.  Clarke  639.  706 

y.Coot  ^     603.1237 

Lynne  (Caie  of  Mayor  and  fiufffeaaes 

of)    ^  ^  374 

Lysle  y.  Fennings  167 

Lymvy  y.  fiMby  460 

Lyisy.  Watte  1117 

Lyiter  y.  Edwards  561 

LytUaton  y.  Haodeton  274 


Mabson  y.  Butler 
Macarty  y.  Barrow 
Mac  Carty  y.  Parminter 
Maebell  y.  Clerk 
M'Daniel's  Ansa 
Macdonald  y.  Gunter 


1080 

43.  192, 193. 196 

312 

529.  136a  1456 

15 

464 


Macdonel  y.  Welden    887. 1184.  1186. 1194 

MachcU  y.  Clerk  529. 1160. 1366 

y.  Garrat  940 

y.  Neyerson  313 

Temple  1626 

Maohil  y.  Clark  1367 

MachUl  y.  Clerk  1 146 

Maehin  y.  Molten  555, 556, 557 

Mackaller  y.  Todderick  237 

Mackallery's  case  90, 91.  776.  782.  692. 914. 

959.  963. 990. 1354. 1380. 1483 

Mackarell  y.  Bachelor  791 

Macksey  y.  Megay  1 103 

Mackwilliam's  case  700.  721 

Macleod  y.  Marden  1274 

y.Slee  225 

Macklin  y.  Packman  1542 

Macartny  y.  Blundell  412 

Maddoz  y. 36 

y.  Fletcher  1080 

y.  Peterborough  544.  555.  939 

V.  Wxnne  216 

y.  Taybr  1026.  1419 

Madoz  y.  Young  611.  1216 

Magdalen  College  case     346.  375,  376.  559. 

1302 
Man;eridge  y.  Grey  1453 

Maidstone  and  Hidoome  (between  the 

Parishes  of)  in  Kent  1252 

Maidslone   and    Beting  (between   the 

Parishes  of)  1169 

Main  (Sir  A.)  y.  Scott  412. 1207 

Maindard  y.  Hanrey  1240 

Major  y.  Bird  10, 11 

y.  Brandwood  1195 


Major  y.  Clarke 
y.  Talbot 
Makepeace  y.  Fletcher 
y.  Hopwood 
Makeplaint  y.  Deston 
Malbourne  y.  Fitzgerald 
Malet  y.  SUikely 
Maleyerer  y.  Riedahaw 
Mallabar  y.  Mallabar 
Malland  y.  Jenkins 
Mailer  y.  Mailer 
Mallock  y.  Easily 

y.  Sparing 
Mallom  y.  Grey 
Mallon  y.  Bringloe 
Malloon  y.  Fitzgerald 
Mallory's  case 
Mallory  y.  Jennings 

y.  Payn 
MaUowne  y.  Atzgerard 
Maltom  y.  Acklom 
MaUy*s  case 
Mam*scase 
Man*scase 
Manaton's  case 


p.  1043 

102.116.5^1490 

3. 533. 579 

563 

125.1215 

1365 

64 

1266.1357 

35a  522 

603 

935 

726 

1309. 1311 

1091 

1013 

327.620,621 

142,143.330 

90L823 

888 

976 

1115 

536 

1117 

1339 

990.933 


Manly  y.  Scott    205.209.215.543,544,555, 

766.  769. 1076, 1077. 1444 

Manchester  (College  of)  y.  Trafibrd        1135 

Manchester  (Earl  of)  y.  Vales  478 

Mandeyille  y.  Lord  Carrick  509.  ISS 

y.LordGarrick  38a506 

Mandy  y.  Mandy  501 

Maners  y.  Vesey  423 

Mangir  y.  Hinds  1479 

Manhook  y.  Crick  240 

Manlngs  y.  Turner  177 

Manleyerer  y.  Hanzby  316. 319 

Mauling  y.  Smith  1099 

Manly  y.  Lon£  1197 

y.  Loyell  5 

Mann  y.  Bishop  of  Bristol  41 

Manne*s  case  543 

Manneton  y.  Ticyilian  312. 1200 

Manney's  case  1056 
Manning's  case  494, 495. 510. 512, 513.  659. 

664.788 

Manning  y.  Williams  43 

Manser's  case  452 

Mansfiekl's  case  693 

Manurjr  y.  Strong  1207 

Manwairing  y.  Sands  205 

Manwood  dem.  Pamel  y.  Dairel  519 

y.  Harris  471 

March  y.  Freeman  413. 441 

y.  Lee  357. 574 

Marcbant  (Le)  y.  Rawaon  69 

Marchess  case  48. 51 

Marcker  y.  Harris  1393 

Mares  y.  Mares  516 

Maigan  y.  Dillon  746 

Margerum  y.  Fenton  968 

Marget  y.  Harvey  249 
Marpiaud  y.  Corporation  of  Bosloo      1064 

Mance  y.  Engier  844 

Mariot  y.  Smith  1505 

Mark  y.  Morier  195 
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Market  y.  Johnson  p.  526. 1054 

Market  y.  Boeworth  (CbarchwardenB 

of)  y.  the  Rector  906. 1100 

Market  Oyert  (case  of)  937 

Markham  y.  Cobb  1414 

Mark  y.  Cabit  1281 

Markham  y.  Gonaston  470 

Markham  y.  Pitta  768. 1009 

Marks  y.  Marks  323. 331. 502. 536.  582. 663. 

75a  1151. 1529 

y.  Marriott  156 

Marlar  y.  Ayloffe  1432 

Marlborough  (Executors  of  the  Duke 


of)     -     ^ 

63 

Marie  y.  Flake 

319.449 

y.  Marie 

1032 

Marley  y.  Blunt 

344 

Marlew  y.  Forbes 

196 

Mamard  y.  Hanrey 

1053 

Marpole  y.  Barnett 

800 

Marrcott  y.  Shaw 

354 

Marret  y.  Sly 

400 

Marriot's  case 

183 

Marriot  and  Knightly's  case 
Marriott  y.  Marriott 

1286 

583 

y.  Shaw 

1112. 1197 

y.  Thompson 

674 

Marrow  y.  Turpin 

99. 101 

Marsh's  case    16. 74.  78. 130. 214. 261. 1211 

Marsh  y.  Carter 

136 

y.  Chanter 

199 

y.  Curteis 

326 

y.  Cutler 

446 

y.  Edmunds 

238 

y.  Rainsford 

109 

'  y.  Smith 

40 

y.  Vanhan 

336 

y.  Yellowly 
Marshal  y.  Ditchm 

389 
1431 

y.  Lawrence 

1056 

(The)  y.  Middleton 

1267 

Marshall  y.  Cope 

603 

y.  Euro 

274 

y.  Freake 

837 

y.Riggs 

67.1416 

y.  Vincent 

1233 

Marshalsea  case 

400,  401. 1094 

Marsham  y.  BuUer 

1434 

y.  Gibbs 

122. 1491 

y.  Hanter 

303 

Martin  y.  Abdee 

1463 

y.  Badgell 

1089 

y.  Blithman 

614 

y.Budgell 

344 

y.  Chauntry 

226 

y.  Cruness 

827.949 

y.  Dayis 

566 

y,  Delboe 

122.902 

y.  Dennis 

1280 

y.  Flayer 

1449 

y.  Fuller 
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y.  Henriqnes 
y.  Hewickson 

844 

260. 1537 

y.  Homer 

1537 

y.  Jenkins 

377 

y.  Kerbridge 
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Martin  y.  Kerridge 
y.  Marshall 
y.  Monke 
y.  Moore    * 
y.  Price 
y.  Pritchard 
y.  Sharopen 
y.  Sitwell 
y.  Sparrow 
y.  Steyens 
y.  Tregonwall 
y.  Welsford 
y.  Whitefield 
y.  Wilks 
y.  WyyUl 
Martindal  y.  Galloway 
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Marwood  dem.  Jennel  y. 
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Mase  y.  Webb 
Mash  y.  Kennedy 

y.  Harron 
Mason  (Le)  y.  Dixon 
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y.  Bruce 
y.  Burden 
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y.  Dixon 
y.  Grafton 
y.  Hanson 
y.  HodflTBon 
y.  Keeling 
y.  March 
y.  Marsh 
y.  Simmonds 
y.  Stratton 
y.  Vowson 
y.  Watson 
V.  Welland 
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Massa  y.  Danling 
Massan  y.  Haster 
Massingbred's  case 
Master  v.  Geidhill 
y.  Lewis 
y.  Winter 
Masters  y.  Buck 
y.  Bnrde 
y.  Butcher 
y.  Child 
y.  Marriott 
y.Wood 
Mather  y.  Mids 
y.  Mills 
Matheson  y.  Trot 
Mathewson  y.  Lydiate 
Mathuris  y.  Westeray 
Matingley  y.  Martin 
Maton's  case 
Matrayers  y.  Adlam 
Matthew  y.  Dayies 
y.  Johnson 
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*      455 

51 
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71 

1123 
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1098. 1109 

Darrel  494 

309.313 

415 

311 

388,389 

974 

666 
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174 

205 

309. 1427 

1078 

62 

23 
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33.1489 

565.1534 

256. 1415 

595.850 

1094 

649 
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1298 

319.  386 

1183 
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1463 

303.  307. 368 

1108 

480 

429. 713. 715. 1002 

192 

53 

580 

1506 

220 

119. 476. 1207 

1405 

451 

453 
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411. 418. 471 

101 

555 

1421 

1233 

1350 
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Iffttthew  ▼.  OUerton  p.  149 

▼.  Thomptou  1365 

Matthews  ▼.  Burdett  349. 39a  1327 

▼.  Carew  186 

▼.  Gary       68,  69. 893. 1050. 1076. 

1191. 1197. 1432. 1426 


y.  Conrthope 
▼.  Erbo 
T.  Lee 

▼,  Mathewa 
y.  Olderliow 
y.  Port 
y.  Spioer 
y.  Sterne 
y.  Temple 
y.  Wbeak 
y.  Whetton 

Mattiaon  y.  Allanaon 

Mattiieof  *s  oaae 

Mature  y.  West 

Matures  y.  Weatwood 

Maud  y.  Baruld 

y.  Brantbwaite 

Maule  y.  Grobb 

Maond's  caae 

Mawdo  y.  French 


542 

601 

757. 1488 

110 

93 

486 

134  436 

80.844,845 

1462 

478 

369 

1443 

51 

110 

101. 415 

1098 

1087 

91.139 

S0ail79 

43 

1398 

639.1484 

556 


Maxall  y.  Dayya 
Maxwell  y.  Sharp 
May  y.  Horse 

y.  King  133. 339. 1103. 1189. 1490 

y.  London  (Sheriib  of)  607 

y.  May  632 

y.  Frobie  607 

Maybew  y.  Flower  363 

Maylin  y.Fyloe  190 

Majmard*s  case  1036 

Mayney's  case  546.  549 1 


Meodes  y.  Worfe 
Mendez  y.  Carraroon 
y.  Villa  Real 
Mendyke  y.  Stint 
Mendypace  y.  Homfreys 
Moneys  case 
Mengey  y.  Walker 


p.  1078 

^,230 

638.640 

799. 1112, 1113 

1440 

1364 


533 
MenviPs  case  545, 546. 84a  991.  llSl 

Mercer  y.  Soathwell  115.  232. 1133 


Meroer*s  Company  y.  Bowker 
Merchant  y.  Driver 

(Le)  y.  Rawson 


796 

491 

6S 


Merchant  Adyeatorers*  Company  y 

Ribowe 
Mere  y.  Robothom 
Meredith  y.  Alen 

y.  Chute 

y.  Dayies 

y.  Webber 
Merefield  y.  Hulls 
Merely  y.  Scot 
Meritou  v.  Stevens 
Merrell  y.  Smith 
Merret  y.  Montford 
Merrick's  case 
Merrick  y.  Hanrey 


1304 

36 

457. 1094  1204 

109 

598.622 

522 

1055 

941 

601 

564 

174 

1125. 1128 

1156 


V.  Hundred  of  Ossnlston    765.1312. 

1473. 1490 


Merrit  y.  Rane 
Merriton*s  case 
Merry  y.  Lewis 
Merryfield  y.  Berrey 
Merryman  y.  Carpenter 
Morton  y.  Seldy 
Mervin  y.  Munns 
Meshim  y.  Heckford 


IMesson  y.  Finch 
Metcalf  y.  Ives 


Mayo  (Case  of)  and  Parsons 
Mayott  y.  Gibbons 
Mayowe's  case 
Mays  y.  Weayer 
Mead  y.  Caswell 

y.  Cheney 

y.  Cherry 

y.  Cluny 

v.  Death 

y.  Hammond 


591 

1383 

1178 

175 

1119 

65.573 

573 

590 

113 

945 


y.  Robinson         341 .  633. 1312. 1538 
Meade  y.  Sir  J.  Lenthall  944 


Meard  y.  Phillips 
Mease  y.  Mease 
Medlicot's  case 
Medlicott  v.  Joyner 
Medina  y.  Stourhton 
Meifgadow  y.  Holt 
Meggot  y.  Mills 
Mellington  y.  Qoodtitle 
Mellor  y.  Oyerton 


1059 

454 

193 

633 

1513 

948 

190, 191 

563 

664.  673. 1095 


y.  Spateman  305,  306.  311,  313.  375, 
376. 379.  535.  743. 1069 

1503 

1358 

368 

365,366 


y.  Walker 
Mellows  y.  May 
Melwich  y.  Lister 
y.  Luier 
Melwood  y.  Leach 


y.  Roe 
Metcalfe's  case 
Methwin  ▼.  Pople 

Metuem  v.  Hundred  of  Thistleworth 
Mew  V.  Russell 
Meymott  (ex  parte) 
Michael  v.  Alestroe 
Michel  V.  Bisly 

y.  Cue 

y.  Waldron 
Michelborn*B  case 
Michell  y.  Qerke 
Middlemere  v.  Goodall 
Middlesex  (Sheriffs  of)  v.  Barnes 
Middleton  y.  Croft    3«».  383. 388.  557. 1100. 

1114. 1118 


133.1373 

409 

119. 268 

267.598 

171, 172 

312 

408 

883 

912 

149 

562 

592 

463 

1336 

1512 
189 
257 

1098 
841 
811 
944 
701 
411 
179 


V.  Fowler 
y.  Price 
y.  Rimot 
y.  Shelly 
y.  Swain 
y.  Swell 
y.  Wheeler 
V.  Wynn 
Midgley  v.  Lovelace 
Midwefly  y.  Brand 
Mikes  y.  Caley 


1490  Milbom^s 


350. 946. 1446 

1433, 1423. 1425 

33.  661.  664  1154 

583.1350 

510 

501 

849 

1817. 1344. 1474 

45.^.1027 

.   1177 

354.1411 
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Milboiinia  v.  Hiindnd  of  Danmow       p.  764 

IfUbonrDe  y.  Read  384 

Milbom  V.  Salkeld  470 
HiJdway'a  caae   407, 40a  6ia  631.  690. 743. 

752. 1146. 1184. 126a  1394 

MUduy  ▼.  Smith  652.  654 

SiUdvard^B  caM  137 

WWm  case  210. 1238 

llfilea  Y.  Bateman  177 

▼.  Etteridga  307.  900. 1151 

▼.  Ginger  593 

V.  Jacob  257. 434 

Y.WiUianw  2. 192, 193. 197. 20a  210, 

211. 216, 217.  285. 525. 82a  865.  869.  941, 

942. 1153. 1333. 1346 

Milfbrd  t.  Smith  519 

Millan  v.  Cole  347 

MiUer  y.  Bradley  1077 

y.  FreU  66 

y.  Faatrey  1416 

y.  Maoywarioff  878 

y.  MiUer  599 

y.  Paraoas  973 

y.  Rare  187 

y.  Rez.  265 

y.  Selgraye  383 

y.  SUplea  305 

y.  Yerraway  1229 

MiUea  y.  Dayies  1203. 1425 

Millet  y.  Fmder  174 

Milliner  y.  Robinaon  508 

MiUner  y.  Crowdall  138 

MlUor  y.  Spateman  585 

Mills  y.  Bond  171. 181.  449 

y.  Greeory  1118. 1500 

y.  JaoA  388 

y.  John«»i  1480 

y.  Wilkina  1310. 1468 

MiUward  y.  Clerk  134 

Mihier  y.  Mills  215 

y.  Petit  174 

MUton  y.  Eldrinirton  601 

MUward  y.  Ingram  la  122. 1119 

Minchamp*8  case  82 

Mingay  y.  Hammond  218 

Mingotti  y.  Dmmmond  393 

Minor  y.  Wilson           '  586 

Mine  y.  Soleby      94a  1225. 1421. 1448. 1451 

Mintery.Codm  334.528 

Mints  y.  BethiU  452 

Misanbar  y.  Cost  969 

Mitchel  y.  Woodroff  1362 

MitcbeU*s  case  239. 1045. 1447 

MitcheU  y.  AUestry  255 

y.  Cox  1237 

y.  Cae  1238 

y.  Harris         %.  88 

y.  Norris  175 

y.  Reynolds  237. 246, 247. 42a  534. 

690.  751.  789. 1203. 1275. 1339. 1398 

y.  Tarbnt  1028 

Mitford  y.  Cordwell  146 

y.  Walcot  227 

Mitten's  ease  342. 1265. 1275, 1276 

Moco  y.  Whiting  1229 

Modely  y.  York  389 

Vol..  II.  76 


Moell  y.  Gray  p.  178 

Moffat  y.  Parsons  1376 
Mohan's  (Lord)  cass  130. 182«  18a  386.  359. 

1141 

Moir  y.  Mnnday  427. 430. 1414 

Mois  y.  Briceton  903 

Molinenx  y.  Folham  651.  654 

y.  Molinens  203. 521. 527 

Molina  y.  Worly  590 

Monitor  y.  TreyUian  311 

Molyn  y.  Cooke  139 

Monckton  y.  Ashley  642 

Monday  y.  Porton  556 

Moneyskip  y.  Edwards  240 

Monger  y.  Kett  580 

Monk  ▼.  Cooper  1183 

y.  Graham  1353 

y.  Morris  1239 

Monke's  case  347 

Monke  y.  Batler  30a  306. 309 

Monkton  y.  Ashly  1417 

T.  ParkSy  1418 

Monnington  y.  Dayii  1492 

Montagfue's  (Viseoant)  ease  305.  708 

Montagae  (Earl  of)  y.  Lord  Preston      124 

Mon^fomery  y.  Attorney-General  1442 

Montsworth*s  case  55 

Mood  y.  Mayor  of  London  21. 1498*  1499 

Moodie  y.  Cfarnon  315 

Moody's  case  132 

Moody  y.  Tharston  630 

Moon  y.  Andrewei,  35. 1335 

Moods  y.  Webber  544 

Moor  y.  Farrands  328 

y.  Field  1388 

Garrett  114a  1232 

y.  Parridon  562 

y.  Pit  365. 1360 

y.  Padney  1400 

RisdeU  1140 

y.  Rosewell  409 

y.  Vaughan  1441 

y.  Watte        762,  763.  809. 1192.  1 194. 

ISOa  ]2ia  1523 

Moore  y. 12. 1009 

y.  Anderson  693.  795 

y.  Beyis  387 

y.  Browne  1620 

y.  Famham  842 

y.  Femhouth  1480 
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y.  Hanrey  471 

dam.  Fagge  y.  Heaseman  513 
y.  Hossey     76, 77. 334.  680.  722.  736 

784. 1305,  ISia  1320 

y.  Isles  794 

y.  Jones  472. 1013 

y.  Paine  226 

y.  SayiU  3l8 

y.  Shatter  918 

y.  Warren  228 

y.  Wicker  892 

Moorhonsey.  Barham  136 

Morant  y.  Camming  1075 

Momyia's  vse  342 
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Morayian  ▼.  Sloper 
Mordant  ▼.  Thorold 
Mordecfti  v.  Solomoa 
Morden  ▼.  Honelej 
More  ▼.  Finch 
▼.  Maningf 
T.  Uverdale 
▼.  Watte 
Moredeiri  case 
Moraton  ▼.  Hopkina 
Y.  Packman 
Morfoot  7.  Chivera 
r.  CSivera 
Morgan*s  caae 
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134 

171 
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S96 

599 

1193. 1301 

605 

1198 

3ia  914 

1240 

599 

65.500 


Morgan  r.  Archdeacon  of  Cardigan        291 

and  Obver'a  case  389 

V.  Groan's  Adminiatratort  443 

T.  Griffith  1173. 1046 

V.  Hill  464 

▼.  Lockup  1054 

T.  Man  480. 485 

V.  Moore  588 

▼.Roan  359 

V.  Slade  106 

▼.Sock  491 

▼.  Tomkina  786. 1008 

▼.Vanghan    543.553.633.793.794 

T.Wii&aBia  33 

▼.  Wye  1474 

Morice  ▼.  Leigh  468 

v.  Lee  1189 

Momington  ▼.  Dana  1539 

Morioi  ▼.  Maacal  374 

Morley  (Lord)  caae  of        370. 486. 833. 959 

Merely  ▼.CaMwoU  733 

▼.  Grab  135. 139 

▼.  Johnaoo  1080 

T.  Morley  133 

▼.  Pragwell  977 

▼.  sucker     369.84a  633. 993. 1906 

▼.  Stooker  539 

Morl}r  ▼.  Urlin  804 

Morning  ▼•  Knop  109 

Monuogton  ▼.  Try  1493 

Morrei  ▼.  Bary  568 

Morrice'a  caae  566.  830.  1016.  1503.  1509, 

1510 

Morrice  ▼.  Bank  of  England  607.  679 

▼.  Parry  465 

Morrice  ▼.  Fletcher  396 

y.  Gelder  1201 

▼.  Golden  435 

y.  Lee  336 

▼.Mayor  of  Lbooln  1133 

y,  Martin  305 

y.  Niaoon  734 

y.  Philpot  66a  1152, 1153. 1155 

▼.  Stepa  344 

y.  Smith  935 

y.  Webber  319.  558 

y.  Willbrd  1153. 1155 

Morrison  y.  KeUy  661. 930 

Mors  y.  Sluoe  350 

y.Thacker  357 

Morse  y.  Famham  80 

y.  Jamea  5a  480. 799. 989. 1333. 1433 


y. 

y.  Sloe 
y.  Webb 
Moraton  y.  Morrice 
Moith  y.  Goe 
Mortimer  y.  Mortimer 

y.  Wincate 
Mortlake  y.  Charltoo 
Morton's  case 
Mortoo  y.  Beswick 
y.  Hopkins 
y.  Orde 
y.Wiihena 
Mosdel  y.  Middleton 
Mosdeirs  caae 
Mooeley  y.  WarbnrtoD 
Mosley  y.  Foosei 
Moss  y.  Archer 
Mosse  y.  Blennett 
Mestyn  y.  Pierce 
Motam  y.  Motam 
Motty.  Hales 
Mottram  y.  JoUy 
Monk  y.  Moodie 
Mooliny.  Dalliaon 
Mooly*s  (Lord)  case 
Moonson  (Lord)  y.  Bowm 

y.  Lyster 

y.  Redshaw 

y.  West 
Moontcharles  (Lord)  y.  Torka 
Moantjoy*s  ease 
Mourgne  y.  Rnsierea 
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Mowerlyy.  Lee 
Moyle  y.  Ewer 

y.  Mqyle 
Moysey.  Cockaedge 
Mbyset  y.  Gray 
Muek'a  caae 
MnckleatoDe  y.  nomas 
Modn  y.  Madge 
Mvmm  y.  Morgan 
Mnir  y.  Hynton 
Mulcany  y.  Eyrea 
Molcary  y.  Kennedy 
MnlgraYe  ▼.  Orden 
MaUocks  ▼.  Eastly 
Mumperson  ▼.  Gatea 
Monday  ▼.  Baily 
March  ▼.  Landa 
Margatroid  y.  Law 
Morgatroyd  y.  Watkinaon 
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304. 307. 313 
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91 
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34 
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33a  411. 1334 
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558 

954 
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1427 

146 

291 
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579.744 
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856 

960 
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534 

1197 

105.481 

387 
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690.1505 

1514 

509.540 


126S 
494 

406.411 
179 
608 
568 

724 
1447 
1190 
1236 
1183 
1475 
I40I 
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337.  930. 1469 
800 
1367 


Murfely.  Tracy 
Murphy  y.  Fitzgerald 
Money  y.  Ayton 

y.  Eyton  53a  699.  701.  1905. 130& 

1367, 1368 

y.  ThombiH  630 

Marray  y.  Bowen  61 

y.  CoytoQ  697 

Ma8graye*8  case  1339 

Masgraye  y.  Caye  311, 312. 935 

y.Estcoart  967 

y.  Neyinson  377,376 

y.Pofoe  low 
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M oaioudif  (Compwiy  of)  t.  Gresa      p.  1997 
Mwtard  y.  Harnden  587 

Mwted  T.  Hopper  112 

MaatOB  ▼.  Tatoman  10G9. 1074. 1093. 1400. 

1437. 1489.  I486. 1491 
Motford  ▼.  Walcot  S96 

Matkina  ▼.  Wiilkina  180 

Mattit  V.  Demiy  54 

Matton*B  caao  1987 

MyddletoD  y.  Wynn  840 

Myffbt*s  caae  1504 

MyTea  r.  WiUiama  906. 915. 980 

Mynn*a  caaa  1507 

Mynot  y.  Bridge  1090 

Mynton  Tariah  y.  Stony  SUratlbtd  79 

Mytton  V.  Cook  187 


Nab  y.  Nab 
Naera  y.  Hantiogton 
Nailer  y.  Clarke 
Naiih  y.  Eaat  India  Company 
Napper  t.  Briddle 
y.  Steward 
Napnier  y.  Cnrtia 
Naah  y.  Aahton 

y.  Batterdey 
Nat  y.  Bartlett 
Naylor  y.  Soot 


1349.1596 

87.1933 

1989.1493 

946 

10 

1108 

1417 

419 

9 

605 

498 


y.  Sharple«  957. 37a  aU.  1476 1499 

Neal  and  Jiuskeon^B  caae  365 

Neale  y.  Shiffield  18.  940 

Neaty.  MUla  179 

Neetor  y.  Gemiet  1004 

Nedham'a  caae  30. 939.  665 

Needhani*8  caae  1949 

Needkaa  y.  Bonnet  195 

y.  Smith  486 

Needier  y.  Gaeat  404 
y.  Biafaop  of  Winobeeter     131. 901. 

907. 989.  «9a  793.  736, 737, 73a  915. 

1301. 1397. 1336. 1489, 1483 

Ndaon  y.  Ball  156 

T.  Sir  W.  Dixie  bart.  1469 

NeUborp  y.  Anderaon  914. 941 

NeHborpe  y.  Dorrington  895 

Nerreca  t.  Seaborne  901 

Nenrine  y.  Munna  494 

HeeUtt  ▼.  Farmer  478 

Ne«on  y.  Hampton  907 

Netberton  y.  Jelap  468 

y.  Jeaaop  889. 1044 

NetUr  y.  Brett  1116 

Neyel  y.  Hamerton  306 

Nevenley  y.  Webater  947 

NefyU't  ceee  534.  619.  716 

NeyUy.Cook  1907 

Neyile  y.  Payne  1139 

Neyiaon  y.  WhaUy  1463 

Nawberrie  y.  Ratabone  864 

Newberry  y.  Stradwick  1663 

Newby  y.  Barton  1481 

y.  Read  815 

NevKsomb  y.  Green  61 

Newdagate'a  caae  1138 

Newdigmlt  y.  Aanoel  944 

y.  Ckpell  1095 


Newdigate  y.  Dayy             '^S  p.  113 

y.  Earl  of  Derby  972 

Newell  y.  Pigeon  584 

y.  Sydnam  1993 

Newgate  (rarmera  of)  y.  Dean  of  St. 

Paal'a  1535 
Newhalla  y.  Jamea  1079 
Newington  Bntta  (Caae  of  Pariab  of)     998 
Newia  y.  Lark  579.  643 
Newland  y.  Collina  1405 
Newman  y.  Beaumond  259. 1153 
y.  Cbeyney  214 
y.  Uarriaon  139 
y.  Holdmyfkat  563 
y.  Kingerley  1109 
y.  Moore  495 
y.  More  579. 1192 
y.  Painter  970 
y.  Smitb  439. 1414 
Newnham  y.  Lnn  444 
Newport'a  caae  536.  633.  949 
Newport  y.  Godfrey       664.  694  1179. 1178 
(Earl  of)  Sir  H.  Mildney         788 
y.  WiUiama  639 
Neww>n  y.  Baldry  981. 1493 
y.  Bawldry  1019. 1116 
Newton  y.  Creawick  571 
y.  Hatter  911 
y.  Rowland  a  135. 139 
y.  Stobba  1989. 1992 
y.  Swimmer  168 
T.  Trigg              188, 189.  808, 809 
y.  Twymmer  849 
y.  Walker  197 
New  Windaor  and  White  Waltham  (be- 
tween the  Pariahea  of)  1959 
Nicholaa  y.  Badger  657. 1987 
y.  Chapman  55. 1060 
y.  PoUm  657 
Niobola  t.  Oallvnty  49, 43 
y.  Granniaoa  154. 1420 
y.  Haywood  1943 
y.  Mote  950 
y.  Nichob             199.  143.  991, 999 
y.  Pawled  1906 
y.  Rainbnd  109.  lia  1045 
y.  RamaeU  436.  1153 
y.  Shepherd  19 
y.  Soldiff  1059 
y,  Tocker  173 
y.  Tymina  1090 
y.  Tyma  101 
Nicholla  y.  Tirrett  314 
Nicbolaon  y.  Sedgwick  995 
T.  Sherman  255.  899 
y.  Simpson  339.  1043 
y.  Wilkina  595 
Nickaon  y.  Broham  945,  946,  947 
Nicolaa  y.  KiUlg^w  389 
Nioolla  y.  Glennie  1097 
Nicola  y.  Bride  Bridge  97 
Nightingale  y.  Adama  964.  1191 
y.Bri4gea  865 
Noaka  y.  Reyel  1296 
Noble  y.  Lancaater  121.  386.  1499 
NoeH  y.  Graya  176 
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NoeU  V.  Nelion 

p.  390.  459.  678 

▼.  Reynolds 
▼.  Robimon 

727 

893 

Noells  ▼.  Wells 

699.  641 

Noke*s  case 

335,403.405 

Noke  T.  Ander 

414 

Nokes  ▼.  Stokes 

339 

T.  Watt 

1030 

Nolka  V.  VfjnAhm 

568 

Nolls  ▼.  Cooper 
NoUy  T.  Lock 

171 

1050 

Nonne  v.  Maxer 
Nod  obstante  (Case  of) 

740.1543 

1303 

Noone's  case 

623 

Noroott  V.  Noroolt 

1537 

Norden  y.  Fox 

1051 

V.  Levit 

491.  1448 

Norfolk's  (Duke  of)  case 

841, 843, 843 

Noriblk  (Doke  of)  v.  Aldsrton     1475.  1479 

Y.  Howard  477 

▼.  Dake  of  Neweas- 

Ue  366 

Norfolk  y.  Elliott  1324 

Norgate  v.  Pouden  1156 

Norman  y.  Beanmont  1118.  1488 

y.  Foster  430 

Normand  y.  Bfills  340 

Norrioe  y.  Spioer  479 

Norris  y.  Baker  357.  978 

y.  Hundred  of  Gawtry  301.  883. 1378 

y.  Napper  1536 

y.  Mandoit  1311 

y.  Mawdit  1030 

y.  Palmer  336. 917,  918 

▼.  Staps  354 

y.  Trist  909.  938 

North's  (Ld.)  case  441 

North  (Ld.)  y.  Batts  71 

y.  Elliot  1371 

North  y.  Coe  303.  306.  1344.  1315 

T.  Hoyle  70 

V.  riat  311 

y.  Wiggins  135 

y.  Wingate  383 

Northampton's  (Earl  of)  case       1837.  1380. 

1394 
Northampton  (Mayor  of)  y.  Ward  937. 1414 
Northcote  y.  Underbill  411 

Northumberland's  (Countess  of)  case      363. 

373.  853.  1134, 1135 
(Earl  of)  case       10.  143. 

758.  977 

Northnmberlaad  (Earl  of)  y.  Bryant        139 

NorUy  y.  SayU  1009 

Norton  y.  Briggs  1383.  1588 

y.  Former  1073 

«  y.  Gilbert  1004 

y.  Lilly  1093 

|y.  Mouneuz  336 

y.  Norton  311 

y.  Rishden  339 

y.  Simmes    148.  318, 319.  868.  971. 

1306, 1307.  1365.  1333, 1334.  1454 

Norwich  (Case  of  Dean  and  Chapter  of)  1307 

(Case  of  Mayor  of)  933 

(Sheriff  of)  t.  Braddiaw  613. 1368 


Norwich  (Mayor  of)  y.  Bury  p.  135 

y.  Johnson      553.  660, 

661.  1515 

y.  Norwich  155.  158 

Nofwood  y.  Read  106.  671 

y.  Steyenson  305.  316 

Nosworthy  y.  Bassett  1538 

y.  Wyldeman      131.  1356.  1490 

Northoott  y.  Underhill  403 

Nott  y.  Stephens  176 

Nottingham's  case  618 

Nottingham  y.  Jennings  506, 507 

Nottingham  (Mayor  o^  i^)  y.  Lambert  113. 

1396.  1433 

Nnby  y.  Sabb  157 

Nurse  y.  Bams  ]S4 

y.  Frampton  467.  973 

y.  TearwosAh  493. 519 

NoMfrmye  (Sir  C.)  y.  NeTenaon  1441 

Nutbrown's  case  343 

Nuttal  y.  Page  iaB4 

Nntton  y.  Crow  35. 594. 661.  667.  671 

Nympsfield  and  Woodchester  (between 

the  Parishes  of)  1353 


Oades  y.  Woodward 

1508 

Oakes  y.  Ange 
Oakmam  y.  Whittlesea 

534 
999. 1170. 1466 

Oaste  y.  Taylor 
Gates  y.Aylett 

337 

589 

y,  Bromhill 

150. 154. 161, 163 

y.  Foreet 

693 

y.  Frith 

1173, 1174. 1176 

y.  Jackson 

500 

y.  Ifichen 

610 

y.  Robinson 

573.  &53 

y.  Shepherd 

54.564 

Obraston  y.  Stanhope 

757 

Obrian  y.  Fraaer 

1333 

y.  Ram  305,306. 817.  850.  941. 1156. 

1336. 1339, 1340 

Ode  y.  Norcliflfe  13 

Odes  y.  Clerk  611.  1045 

y.  Woodward  654. 694. 843 

OdiU  y.  Tyrrell  373 

Offley  y.  Best  38.  31. 859. 936 

y.  Jenney  746 

Offly  y.  Warde  399. 1154 

Ogden  y.  Kennet  1149 

y.  Turner  1393 

Oggathorpe  and  Derewith  (between  the 

Parishes  of)  1353 

Ogiery.  Heyward  1093 

Ogley.Mo&tt  387 

y.  Norcliffe  lOSS,  1086 

Oglethrop  y.  Hyde  480 

Ognel's  case  441. 1303 

Ognell  y.  UnderhiU  1184 

Okeden  y.  Reynell  1313 

Okel  y.  HodiPkinson  706 

Okeoyer  y.  Oyerbury  595 

Okey  y.  Hardestooey  597 

y.  Viocars  570. 13S7 

Oland's  case  576 

Oldfield  y.  Gerling  1399. 1353 

y.  Wilmer  153 
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Oldfield  T.  Pickering  p.  13. 97.541. 982, 989. 

1107 
OlUatt  V.  Bettejr      685. 853. 989. 1413. 1431 


OlmiMV.  Delany 

Olive  T.  Ingram 

Oliyer^  eaie 

Oliyer  v.  Honninga 
▼.  Lawrence 
y.  Thomas 
T.  Vernon 


167 

985.  1543 

797 

593 

44 

903 

743. 899. 1445. 1538 


▼.  Hondred  of  Wallington 
Oliyeraon  v.  Wood 
Olorenahaw  ▼.  Slanyforth 
Omicband  v.  Barker 
O'Neil  T.  Jonei 
Onely  y.  Earl  of  Kent 
Ongel'a  caae 
On^y  y.  Peed 
Onlon'a  case 
Onaloiy  y.  Arehard 

y.fiooth 
Onalowe*!  case 
Onyona  y.  Cheeae 
Openheimer  y.  Levy 
Opey  y.  Child 

y.  Thomaeina 
Opy  y.  Patera 
OrbeU  y.  Ward 
Orchard  y.  Ireland 
Ordnry  y.  Godfrey 
Ordway  and  ParroPa  caae 
Orinton*8  case 
Ormon  (Dnke  of)  y.  Burly 

V.  Ireland 
Ormond  y.  Griffith 
Osbaldiaton  y.  Croes  and  Othera 
Oabaston  y.  Stanhope 
Oabom^  caae 
Oaborn  y.  Barton 
y.  Camdeo 
T.  Carter 
y.  Charchman 
y.  The   Goyernora   of   Goy*s 

HoipiUl 
T.  Hoaier 
y.  Rider     • 
y.  Steward 
Osbome*8  caae 
Oabome  y.  Brook 
y.  Cardan 
y.  Carter 
T.  Croabem 
y.  Haddock 
y.  Jerome 
y.  Ray 
y.  Rogers 
y.  Stnre 
y.  Steward 
y.  Walleeden 
Oabnsten  y.  James 
Oseley  y.  Sir  G«  Warberton 
Oaman  y.  Shea 
y.  Wella 


1333 

119 

600 

1539, 1530 

718 

17 

535 

459.580 

383 

1433 

13 

1317 

154 

3 

36 

883.1367 

119 

74.76 

448 


1343 

1334 
336 

1137 
337 
173 
136 
96 
587 
138 
307 

1004 
303 


107 

433,  459,  633k  1051 

563 

758,  759.  889 

94S 

1383 

746 

90 

443,443 

837 

797 

1893 

433. 1050. 1405 

758 

100 

313.316.499 

1395 

nil 

1459 
1500 


Oamere  y.  Sheaf  473. 885 

Ossalton  (Ld.)  y.  Ld.  Tarmoath  535 

Oasulston's  (Ld.)  case  953 


Osway  y.  Bristow  p.  1485 

Otto  y.  Selwyn  39 

Otway  y.  Cockayne  9. 178 

y.  Holdipa  336 

y.  Oldips  673 

y.  Ramsey  849 

Onld  y.  Conyes  309 

Oyerbury  y.  Oyerbury  ISftl 

Oyercott  y.  Grindon  78 

Oyerter  y.  Sydal  448 

Owen*8  caae  51. 1398 

Owen  y.  Atkinson  53. 1487 

y.  Batler  10 

y.  Holt  554 

y.  Thomaa  App  Reeyea  880 

y.  Rejmolds  486 

y.  Saondera  396. 365.  877. 1458 

y.  Sparry  1035 

y.  Stainor  439 

y.  Thomas  1174 

y.  Williama  1198 

Owsten  y.  O'Bryan  195 

Oxenden  y.  Penrice  1537 

Oxford  (Case  of  Bp.  of)  748 

(Caae  of  Uniyerrity  of)  734. 958. 1010. 

1149 

y.  Cross  1286 
(Mayor  of)  v.  Wildgoooe      845. 848 

Pace  y.  Ellison  968 

Packman  y.  Cole  1530 

Padfield  y.  Cable  1505 

Page's  case  13^ 

Page  y.  Barnes  81. 1499 

y.  False  1816 

y.  Hay  ward   579.630.1316.1144.1380 

V.Page  5^ 

y.  Price  165. 183 

y.  Rex  377 

y.  Smith  357 

y.  Talse  68. 138. 1371, 1373 

y.  Wati  35 

Paget  (Ld.)  y.  Ashton  635 

Paget  y.  Gary  1515 

y.  Crumpton  884 

y.  Lacy  1410 

y.  Voscina  494. 499 

Pallet  y.  Gee  1349 

Pagnam'a  case  1506 

Pain  y.  MaUory  1178 

y.  Partridge  855. 438 

y.  Patrick  855. 438, 439. 891. 978. 1069. 

1078. 1531. 1583 

y.  Womansell  1183. 1373 

Paine's  case  758. 1036. 1345. 1366. 1369. 1370 

Paine  y.  Fry  8 

y.  Masters  18 

y.  Samms  330. 1370 

y.  SeUera  783 

Painham  y.  Paoey  1438 

PaIfVey*B  case  818 

Palgraye  y.  Windham  996 

PalRser  y.  Ord  1505 

Palmer*a  caae  7.  98. 138. 160. 574. 680. 693. 

741 
Palmer  y.  AUioock         541. 543, 1008- 1305 
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Palmer  ▼.  AHieot  p.  538 

▼.  Byfield  laXi 

▼.  Crowle  1488 

y.fikini        434. 480.  (itt.  685. 1405 

▼.  Exon  (Bishop  oO  1002 

▼.  Flefibr  961 

V.  Hardjrman  319 

Y.  Hooks  713. 715 

V.  Humphrey  564. 573, 574 

T.  Knowlis  653 

V.  Lawson  35.  675. 1040 

▼.  Pope  38. 46. 1110 

y.  Smallbrook  1268 

▼.  Stanhope  1198 

V.  Thorpe  1100. 1099. 1299 

?.  Stavely  121. 1489. 1491 

y.  SUyick  1197 

Palmis  y.  Heblethwait  1520 

Pamer  y.  Stabick  1187 

Paaer  y.  Harris  847 

Paatam  y.  Isham  889 

Paaton  y.  Earl  of  Bath  1470 

y.  Hall  1239 

y.  Isham  1516 

Paaiarry  y.  Leader  255 

Paatsune  y.  Marshall  919 

Payne  v.  Bingham  1402 

PapiUior  y.  Voiee  603. 1529 

Paradice  y.  Holliday  173. 178 

Paramore  y.  Johnson       IR 121. 10S2, 1053 

y.  VerreU  428 

Paramour  y.  Robinson  694.664 

y.Tardley    19.143.497,531.792 

Patdlebury  y.  Elmer  95 

Patdoo  y.  Fuller  230. 233 

PMdone  (ease  of)        899.  1004. 101&  1851 

Pariiam  y.  Norton  1189 

Paris  y.  Strand  165 

Parish  of  Downhead  y.  Bnwdehalk       1171 

Park  y.  Crawford  479. 1344 1378 

y.  EyaM  1269 

y.  Fifield  1412 

y.  Moee  186.  651. 692. 1213 

Parite's  case  858 

Paike  y.  Dayies  384 

y.  Welby  1914 

y.  Wilson  239.  663 

Piker's  ease  400. 1364 

Parker  y.  Amys  53 

y.  Atfield  676, 677.  694 

y.  Bnrton  395 

t.  aerk  556 

t.  CoUins  1058 

y.  Combleford  429 

y.  Crooks  462 

y.  Drewe  1079 

y.  Edwards  347.  1085, 1086 

y.  Flint  47. 808 

y.  Forrest  1206 

y.  Gage  759 

et  aL  y.  Oodin  1447 

y.  Gregson  567 

y.  Grosvenor  410 

V.  Harris  456. 603. 1173. 1477 

y.  Keek  358. 1360 

y.  Kett  14a  487, 488. 660 


Parksry.  Ktek 

y.  Langley 
y.  Lawrsnce 
y.  Lilly 
y.  Litoott 
y.  Masters 
y.  Meller 
y.  Moor 
V.  Newsham 
y.  Parksr 
y.  Rennaday 
y.  Stsers 
y.  Tenant 
y.  Thacker 
y.  Thorston 
y.  Webb 


^  i32 

336.920 

393.  1153. 1433 

98 

516 

675 

1194 

613.1354 

1073 

68 

236 

843 

468 

507 

855 

1148 


y.  Welby    165.  641. 1052. 1216. 1271 

Parkee  t.  Moore  90 

Parkhnrst  v.  Forstor  341.  808 

y.  Sheerton  1449 

y.  Smith  694 

Parkins  y.  WUson  174 

Parkins  y.  Woolaston  485. 599.  651 .  661. 

1091. 1141 
Parkinson's  case  29a  735. 1496 
Parkissoa**  ease  999 
Parman  y.  Bowyer  427 
Parmere  y.  Goodwin  1058 
Paroch  and  Weston  (between  tlie  Pa- 
rishes of)  1161 
Parrey  y.  Chaoncey  1071 
Parris*8  case  396. 8tt 
Parrot  y.  Bsnn  638 
y.  Smith  42 
Parry  y.  Berry  ^^ 
y.  Herbert 
y.  Paris 

Parsbw  y.  Cripa  536^576 

Psrsons  y.  Coward  239 

y.  Franklin  1122 

y.Gm  62. 1,3a  650. 844. 1070 

y.Pems  90a948 

y.  Smith  465 

y.  Fnrwde  154 

Parten'tocase  29 

Parton  y.  Baseden  34 

Parton  and  Baseden*s  ease  659 

Partrick  y.  Johnson  94. 526 

Partridge's  case  534  731.  U3L 1314 

Partridge  y.  Ball  563 

y.Croker  1320«  1331. 1383 

y.  Nayler  1339 

y.  Partridge  1353 

y.  Strange  81.  717. 917. 1304. 1315. 

1317, 13ia  132a  1885. 1393 

Paaohal  y.  Teny  159 

Fasten  y.  Lea  980 

Patorson  y.  Tosh  1031 

Pafison  y.  Milton  54 

Patrick's  case  1133 

Patrick  y.  Johnson  1238 

Patter  y.  Borbeck  574 

y.  North  1076 

Patteiean  y.  Scott  44a  1476 

Patts  y.  Chitty  lY 

Panl  y.  GledhiU  975 
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Ptal  V.Major  pw880 

t.  Shaw  1363 

y.  SoQthouae  465 

Fkule  ▼.  Moodia  610. 661 

PabllmrT   and  WooUn   (baliPoeii    the 

Ru^dieaof)  1353 

Ftolet  T.  Heathfietd  1065 

Paolinff  y.  Hardy  1218 

P^wletra  (Ld.)  caae  508 

Fkwley  y.  La^w  176. 1S33 

Pawling  y.  Ltidbw  179 

Fkwson  y.  Scott  98B.  1100 

Pky'a  caae  513 

Payn*s  caae  1140 

Payne  y.  Barker  359, 360 

y.  Bogham  1439 

y.  Chnte  134.  788 

y.  Fry  1121 

y.  Partridge  356. 691. 1072 

Pkyton  y.  Burdna  811 

Peace  v.  Packatone  1123 

Peach  y.  Wadland  1007 

Pleachy  y.  Oahaldiiton  1463 

y.  Dnke  of  Somerset    364.582.718, 

719. 1033 

Peaeock*8  caae  795.854 

Peacock  y.  BeU  394, 395. 858. 1503 

y.Harria  686 

y.  Kendall  1148 

y.  Peacock  1400 

Peak  y.  Browne  487 

y.  Channel  529 

y.  Hill  1189. 1492 

Pteroe  y.  Dany  12, 13 

Pearle  y.  Edwarda  109 

Pearson  y.  Garret!  286 

T.  HdIw  68. 239 

Peaao  y.  Meade  99 

y.  Paraona  19 

P«et*8eaae       534.923.925,936.10881249 

Peat  y.  Parry  1883 

Peate  y.  Ongly  1586 

Ptocky.Hill  34454.888 

y.  Channal  763 

Fecke  y.  Ambler  905 

Fsdera  y.  Opie  1543 

Padro  y.  Barrett  918 

Peedle  ▼.  Christmaa  179.455 

Peele  y.  Capel  581. 1810 

y.  Karl  of  Carliale  1810 

Fttra  y.  Lncy  303. 1455. 1581 

Pees  y.  Mayor  of  Laeda  988 

Peeters  y.  Opie  316 

Pierce  y.  Barham  1398 

y.  Pazton  1638 

Pekey.  MeUer  1390 

Pdham's  caae  143.  717 

Pelham  y.  Hemming  67 

Paifi>rd*8  caae  435 

Fell  y.  Brown  958 

P^  y.  Oarfick  1047. 1433 

Pembroke  y.  Ld.  Jeffireya  66 

(Coimteae  of)  y.  Earl  of  Bar- 

Ungton  1313 

PlBmhroka  (Caae  of  £arl  of)  1235 

Ptoal  fltotata  (Caae  oO  867 


PMidMTia  y.  H^lera  p,386 

P^ndetil  y.  PaBderM  219, 220.  487 

Pendork  y.  Mac^ender  *  1535 

Penibld  y.  Eaat  India  Company  731 

PcnhaIlow*a  caae  779.  784 

Pennaire  y.  Brace  3. 1238 

Penny  y.  Cora  16 

Pannyman  y.  Ribantis  1394 

Fenojrer  v.  Bte»  649 

Pennoe  y.  Jackaon  1488 

Peorin  y.  Bnrce  655 

PanrodilDckM  caae  977. 980 

Peoryn  (Caae  of  Mayer  of)  1138 

y.  Corbet  77 

Penaon  y.  Johnaon  136 

INmtin  y.  Jenkina  2 

Pentrye  y.  Trippett  1238 

Ptopyn  y.  Buatino  858. 1088. 1130 

Pepya  y.  Wyne  1292 

Ferdyal  y.  Criape  *  542. 913, 914 

y.  Spencer  433. 1488 

Percy's  caae  644. 888, 889 

Fsriam  y.  Cannon  137 

Perig  y.  Daintry  190 

Perin  y.  Pearoe  494 

Parkina  y.  Lambe  629. 974 

Porkin  y.  Parkin  201 

Parkins  y.  Smith  945, 946. 1447 

▼.  Titna  366. 706 

Pern  y.  Manners  347 

Perrot  y.  Hole  175 

Perry  y.  Edwarda  406 

y.  Kirk  84 

V.  Perry  1895 

y.  Some  1104 

y.  Trefof  ia  84. 975 

Peraon  ?.  Dawaon  1893 

Peterborough  (Earl  of)  y.  Mardant  634 

1886 

Plstar  y.  Regnier  1098 

Patera  y.  Bummg  1098 
q.  t  T.  White  145, 146, 147. 347. 967. 1149 

y.  Rose  9io 

Petit  y.  Smith  543 
Petty  y.  Goddard  496, 497.616w  687. 751. 884. 

1305. 1539.  530 

Peto  y.  Pemmerton  1188 

Patto  y.  Ruddock  33 
Petra  (Ld.)  y.  Univer.  of  Oanbridge  9.  l015. 

1149, 1150 

Petra  v.  Heneage  758 

Patt  ▼.  Cooey  001 

y.  Pett  543 

Pettyman  y.  Lawrence  1438 

Pew^a  caae  959 

Pew  y.  Olover  387 

Peytoe*e  caae  16, 17,  la  1385 

Pheaaant  y.  Finch  1310 

Phelpe  y.  Wioacombe  341 

Phelps  y.  Aloock  154 

Philipa  y.  Davia  10 

y.  Biron  1425 

Phillip  y.  Kebiaon  1477 

Phillip*a  caae  1015 

Phillipa  y.  Baron  1483 

y.  Barry  841 
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PhiUiM  V.  Bury  n.  97. 103. 949. 398. 487. 519. 

603.  831. 9S9. 1090. 1099. 1495, 1496. 

V.  DoeiitUa  569 

T.  Fowkr  857«  858. 1930. 1487, 1488,< 

1489 

T.  Kettto  139i: 

▼.  KinntoQ  1981; 

▼.  Kniffhttey  153 

V.  PhiUipt         501. 1919. 1915. 1348 

▼.  Biafaop  of  Saliibory  1194 

V.  Smith  59,53.56.65.1373 

▼.  Turner  119. 1473 

PhiUybiowiM  V.  Rykad    99.489.1919.1493 

Philpot  ▼.  BftUard  685 

T.WtUett  641.943 

Phittoii*s  caM  1017 

Phyler  t.  Bonn  1339 

PhyneuiiB  (GoUeM  oO  ▼•  Bmh  13U 

▼.  Butbr  485 

y.  Rom  956 

T.  SdmoQ  959. 1309, 
1310 
T.  Wait  1099 

500 

80 

171 

936.964.1445 

1938 

450.1595 

806 

9 

968  395. 398 

805 

946 

91 

1304 

450 

31 

636 

1060 

497.430  892 

1091 

798 

718 

33 

570 

496.1530 

147.  471 

91 

1079 

77.1408 

443 

150 

393 

1991 

930 

137. 1480 

539.1379 

50 

538 

79.165 

800| 

671 

319 

1909 

63 


PitNn  ▼.  Mitibrd 
Pickayer*!  caae 
Pickeri]ig*B  case 
Pickering  ▼.  Appleby 

T.  TiionipMn 
Pidgeon  t.  Huriioa 
Pie  V.  Coke 
y.  Cooper 
y.ThriU 
y.  Wcstly 
Pierce  y.  Bartmm 
y.  dark 
y.  Hopper 
y.  Hntchinson 
T.  Perke 
Piercy  dem.  Pieroy  y.  — - 
Pierton  y.  lyea 
Pieraon  y.  Riddley 

y.  Tkyemor 
Pigge  y.  Gardner 
Piggot  y.  Bnahell 

y.  Gaaeoigne 
y.  Earl  of  Salisbury 
Piggott  y.  Penrice 
Pigot*8  caae 
Pigot  y.  Charleawood 
y.Hom 
y.  Pigot 
y.  Rogera 
y.Stibe 
Pike  y.  Corbin 
Pilfold*8  caae 
Pilffrim  y.  Kinder 
Pilkington  y.  Hamlin 
T.  Haatinga 
y.  Peart 
Pill  y.  Toweri 
Pilton  y,  Darby 
Pinage  y.  Gale 
Pincnoni^  caae 
Pincoek  y.  Willett 
Pindar'a  (Sir  P.)  caae 
Piade  t.  Norton 


Pine'a  caaa  p.  1407 

Pine  y .  Counteaa  of  Leioeeter         444. 1185 

Pinker  y.  Litoott  887. 1457 

Pinkney  y.  HaU  937 

y.  Hundred  of  Rotel  499.  765. 1389 

y.  Hnndfed  of  Rutland  117&1390 

Pinnel*8  caae  1995.  1373 

Pion  ▼.  Elliot  396 

Pipe  y.  Alger  344 

Piracy  (Caae  of)  1040 

Pit  y.  Kni^t  965. 48L  839. 1905 

Pitcher  y.  Toyey  972. 1087 

y.  Troyey  100, 101 

Pitfield  y.  Moray  1055 

Pitman  y.  Hardy  1506, 1507 

y.  Maddoz  638 

Pitt*8  caae  91. 1081, 10S2 

Pitt  y.  Coney  1338 

y.  Knight  1316 

y.  Moore  365 

Pittman  y.  Maddox  639 

Pitton  y.  Darby  1184 

y.  Walter  G3&  636 

Pitta  y.  Eyana  557. 989. 1019. 1114 

953 

379 

849 

1189 

10G9 

1984 


117 

169 
1301 
39.  431.  606. 


y. 

y.  Gaince 
y.  Jamea 
y.  Polehampton 
y.  Towera 
Place  y.  Howe 

y.  Twiford 
Piaine  y.  Bynd 
Piatt  y.  Thorley 
Plat  y.  Plummer 
Piatt  y.  HUl 
Piatt  y.  Sheriff  of  London 

609.  619.  665.  107a  1390,  1391 

PUw  y.  Richarda  1931 

Player  y.  Archer  395 

y.  Bandy  1064  1346 

y.  Jenkina  945,  946 

y.  Vere  958.  915.  1071 

Playter*a  caae  961 

Playter  y.  Waraa  899.  1047.  1416 

Pleadell*8  caae  694 

Please  y.  Palfiy  960 

Plesington^a  caae  316 

Pieyer  y.  C|:ouch  104 

Plomer's  caae  TSt 

Pbmer  y.  Plaiated  86.  4S0 

Plory  y.  Bluett  1479.  UV 

Plowden  (Leaaee  oH  ▼•  Gartwright  88S 

y.  Oldibrd  681.  1194 

Pkiwman*8  caae  784 

Plymouth  (CounteaB  oO  ▼•  ThnMnr- 

^           ^tcn  345,34$ 

(Mayor  oO  v-  Wecringa  383 

Plnmme*8  caae  1004 

Plummer  y.  Lea  1939 

y.  Whichoot  440.  1489 

Plunket  y.  Hohnea  14.  501.  509 

Plunklt  y.  Gihnoia  1990 

Pocklington  y.  HatUm  9M 

y.  Peak  U  1930 

Pocock  y.  Naah  1119.  1113 

Podgar*8  caae  70L  935. 1039 
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PoiDe'8  (Sir  N.)  case 

p.  306 

Points  y.  Gibbons 

794 

Poland  T.  Mason 

1285 

Pole  V.  Fitzgerald 

815 

Polbill  y.  Gate 

586 

Polizibn  y.  Polizfen 

4  79 

PoUard  y.  Eyans 

'      254.  336 

y.  Gerrard 

300 

y.  Jekyl 

104 

y.Scoly 

1334 

Polus  y.  Henstock 

97 

Pomfret  y.  Ricroft     413,  413.  742.  747.  889 

Ponesley  y.  Plackman  532.  1370 

PooPs  case  55.  140.  877 

Pool  y.  Archer  421.  425 

y.  Boolton  385 

y.  Bradfield  1230 

y.  Gardiner  1113.  1391 

y.  Trambal  1015 

Poole  y.  Broadfield  1050 

y.  Hankey  470.  883 

y.  Lougbwill  63.  535 

Poordage^B  case  339 

Pope  y.  Brett  153.  156 

y.  Haman  652 

y.  Hayman  1266 

y.  Redftame  140 

y.  Saint  Leger      419.  727.  1041.  1478 

Popham*s  case  203 

Popbam  y.  Bamfield  498 

y.  Woolert  1070 

Popbyn  y.  Bushire  978 

Poj^ewell  y.  Wilson  225 

Popiey  y.  Asbley  229.  1472 

Pordage  y.  Cole        323.  409,  403.  440.  554. 

1013 

Porter's  ease  317 

Porter  y.  Porter  829 

y.  Rochester  1098.  1304.  1327 

Portland  (Countess  of)  y.  Cole  1149 

(Duchess  of)  y.  Wynne  265 

Portman's  case  1129 

Portmnn  y.  Cane  389 

y.  Morgan  570 

y.  WilUa  360.  519 

Forton  t.  Try  620.  976 

Pory*s  (Sir  H.)  case  1439 

Poeterne  y.  Hanson  124.  1216 

Potter  y.  James  586 

y.  North  307,  308.  1073.  1194 

y.  Pinkney  532.  882.  1206.  1343 

PotU  y.  Creswell  462 

Poulson  y.    .  987 

Poalteney  y.  Holmes  882 

Pooher  y.  Cornwall  20.  114 

y.  Skynner  466 

Poulterer's  case  184.  335,  336 

Ponlton  y.  Goddard  135 

Powe  y.  Weeks  1133 

Powel  y.  Little  134 

V.  Ward  1288 

pQwelPs  case  542 

Powell  y.  Bull  342.  1376 

V.  Harman  79.  648 

y.  Harris  19 

▼.  Hord  1317.  1533 

Vol,  11.  77 


Powell  y.  Say 

q,  L  y.  Weekes 
Power  y.  Cook 
y.  Jones 
Powes  y.  Marshall 
Powis  y.  Williams 
Powle  y.  Godfrey 

y.  Tnunball 
Powsley  y.  Blackman 
Poyne's  case 
Poynter  y,  Poynter 
Prat  y.  Phanner 
Pratt's  case 
Pratt  y.  Butlidge 

y.  Pratt 

y.  Stocke 
Prattle  y.  King 
Prerogative  (case  of) 
Premunire  (case  of) 
Predyman  y,  Wodry 
Prescote  v.  ^— 
Presgraye  y. 


p.  1224 

534.  1478 

1049.  1403 

53.  589 

941 

100 

990 

534.  1101 

317 

184 

321 

453 

82 

1203 

541 

1330 

666. 1185 

1369. 1415 

1066, 1067 

375 

319 

168 

y.  Churchwardens  of  Shrews. 

bury  283 

Presgroye  y.  Saunders  1194 

Preston  y.  Hinde  25, 36 

y.  Liogen  1438 

y.  Perton  450. 1143 

y.  Tooley  1207 

y.  Tunnell  504 

Prettyman's  (Lady)  case  308 

Price*s  case  341 

Price  y.  Bambridges  973 

y.  Brabam  741 

y.  Crofts  336 

y.  Dayies  755 

y.  Langford  701 

y.  Lewis  1331 

V.  Parker  30.  538 

V.  Price  59 

y.  Street  170 

y.  Torrington  638 

y.  Warrell  1440 

y.  Warren  515 

y.  Wastory  598 

y.  Williams  71 

Prichard  y.  Hawkins  1393 

Prickman  y.  Trip  1530 

Priddle  and  Napper's  case  1389 

Pride  y.  Earl  of  Bath  330 

Prideaox  y.  Morrise  1021. 1216 

y.  Rawlins  116.  Ua  419 

Priestly  y.  White  1450 

Prigg  y.  Adams  244.  848 

Prime  y.  Mason  1229. 1354 

Primmer  y.  Phillips  485 

Prince's  case  616. 801. 862. 1076. 1128. 1182. 

1301. 1494 

Prince  y.  Rawson  660.  694 

y.  Simpson  30, 31, 32.  659 

Priosor's  case  90 

Prise  (Sir  J.)  y.  Archbithop  ef  Canter- 

bury  40 

Proctor  y.  Burdet  420. 1449 

y.  Johnson  405 

y.  Mallorie  306, 307 
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Proctor'i  CEM  p.  848 

Pkvdgerf  ▼.  Laughui  349 

Prorem  ▼.  Thaiier  767 

PtoEibidon  (Case  of)  395.  864.  873.  1074. 

1098.  1113. 1115 

Protector  (The)  v.  Cory  1006 

V.  Wyche  1474 

Pro«d*i  eaM  339 

Proud  V.  Piper  958 

Prouse  ▼.  Wiloox  1289 

Prutt  T.  Drake  305 

Pryn  ▼.  Heath  1340 

V.  Smith  1333 

Pryne  v.  Stoughter  1241 

Prvor  V.  Earl  of  Islay  311 

Pockering*!  caie  991.  993 

Pnekinifton  ▼.  Chipton  84 

Padwy  Y.  Newson  338 

Polden  ▼.  Birkly  573 

Puleiton  Y.  Warburton  564 

PaUein  v.  Benson  55.  169.  958.  1051. 1402. 

1404 
Pullen  ▼.  Palmer  7.  827. 838,839. 1195. 1197 

T.  Purbeck  574.  650 

Pollerton  ▼.  A^iew  317,  318 

Punnell  ▼.  Preston  1056 

Punsany  ▼.  Leader  1070 

Puntin{^*B  case  84 

Purcase  ▼.  Jegone  1485 

Pardon  ▼.  Smith  423 
Purefby  ▼.  Rogers  14.  809.  343.  539.  631. 

1218.  1365. 1368 

Purflow  ▼.  Bally  1478 

Pornall's  case  995 

Parser  ▼.  Hutchins  94 

Put  ▼.  Rawsteme  1444 

Patman  v.  Cook  518 

Patt  ▼.  Rostom  491. 1053 

T.  Royster  1426. 1450 

Patten  ▼.  Purbeck  1137 

Pattenham  v.  Puttenham  147 

Patts  V.  NoBWorthy  13 
Pybos  V.  Mitlbrd         129. 407.  489. 501.  621 

Pye  V.  Cooke  8 

▼.  Thrill  369 

Pyke  ▼.  Croach               *  638. 1533. 1537 

Pyle  ▼.  Grant  75 

Pymock  ▼.  Hilder  70 

Pynckyn  (Sir  E.)  ▼.  Dr.  Harris  41 


Qnadrinff  ▼.  Downs 
Quantock  ▼.  England 
Qoarles  ▼.  Fayrchilde 
Qaick'b  case 
Quick  V.  Copleston 
Quilter  ▼.  Newton 

Ralv  T.  Robinson 
Radbome  v.  Kennadale 
Radcliffe  t.  Roper 
Radford  v.  Bludworth 

V.  Taylor 
Radley  t.  Radge 
Radly  t.  Egglesfield 
Radney  t.  Strode 
Ragg  T.  Kerry 


746 

191 

1116 

1504 

33.117 

1103 

788 

1401 

1527 

192 

597 

1449 

39 

259 

36 


Ragg  Y.  King  p.  86 

Ragster^s  case  548 

Rain  ▼.  Patensou  1883 

Raine's  (Sir  R.).case  996. 1531 

Rains  ▼.  Canterbury  Commrs.  89. 114 

Ramsey  ▼.  Bird  67 

▼.  Maedonald  130 

T.  Michel  1070 

RandaPs  case  35 

Randal  v.  Bell  1286 


V,  Breese 
T.  Jenkins 
▼.  Hall 
▼.  Whittie 
Randle  t.  Deane 
▼.Ware 
Rands  t.  Tripp 
Rancry  ▼.  Atkinson 
Rasbfield  ▼.  Careless 
Rassel  ▼.  Rassel 
Rastal  ▼.  Turner 
Rastell  ▼.  Draper 
RatcliflTs  case 
RatcUffT.  Burton 

V.  Davis 
Ratcliffe  t.  Besley 
T.  Roper 


370.  45a  1485 

490.  729. 1176 

144.1137 

729 

256 

845 

1440 

796 

543 

17 

365 

439.445 

1018 

593 

1031 

137.140 

48. 4M.  753. 1307 


Y.  (Ld.)  ▼.  Shubler  1288 

▼.  Coly  Parish  ▼.  Exall     994. 1170 

Rathbone  t.  Stediman  1065 

Rsttersly  ▼.  Marsh  1058 

RavenscroA  ▼.  RaTenacroft  30 

Rawbone  ▼.  Hickman  889 

Rawleigh*s  (Sir  W.)  case  1014. 1409 

Rawlin*s  case  169. 851 

Rawlins  ▼.  HiU  1287 

Y.  Parry  140 

Rawlinson  ▼.  Green  358 

V.  Oriel  1431 

▼.  CNiet  7,  &  953 

Rawlingson  v.  Sfaaw  665 

Rawlyng's  case         66. 386. 799. 1175. 1181 

Rawson  ▼.  Brown  106 

Rawston  ▼.  Combat  87 

Ray  y.  Hussey  17a  181 

y.  Lister  56. 60. 435 

Rayman  ▼.  Gold  496 

Ray  mat  v.  Gold  515 

Rayner  ▼.  Arnold  59 

y.  Brough  168. 175 

▼.  Pointer  840 

T.  Sump  170 

Reach  t.  firitton  170 

Read's  case  86. 1007. 1051. 1429 

Read  r,  Ballington  979 

y.  Carter  659, 660 

y.  Chapman  36 

V.  Chamley  €S.  1139 

y.  Dawson  883. 1047. 1189. 1492 

y.  Deatons  557 

y.  Deatozy  430. 1103 

y.  Garnet  161 

y.  Hawke  1057. 119^  1195. 1411. 14S1 

T.  Johnson  118) 

y.  Marshall  818. 1)395 

y.  Matteor  6 
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Read  ▼.  Palner 

▼.  Redman 

F.  Rochforth 

V.  Treijreagle 

V.  Vaaghaa 

T.  Waldon 

▼.  Willmott 
Reading's  cate 
•Reading  v.  Rawiterne 

▼.  RoyatOQ 
Real  V.  Maoky 
Reamond  v.  Lory 
Reason  ▼.  Lisle 
Rebowe'e  case 
Recant  ▼.  Tomlin 
Reche's  case 

Rector  of  Wentbnry 's  case 
Redding  t.  Low 
Rede  v.  Berelocke 
Redington  ▼.  Redington 
Redman's  case 


p.  63 

1354 

77 

459. 693. 646 

196 

598 

796 

829 

904 

754.902 

393 

942 

726 

964 

1149 

624 

1009 

1406 

491 

1452 

139 


Redman  t.  Edolph  564.  821. 823. 847. 1088. 

1093 

T.  Idle  1232. 1462 

Redshaw  v.  Hester  456 

Reed  t.  Blanchett  65 

▼.  Brown  845 

▼.  Hattoo  505 

Reeks  t.  Robins  462 

Rees  T.  Pbeipe  157 

Reeve's  case  1453 

Ree?e  t.  Holtgate  1290 

V.  Long  515. 517.  634 

▼.  Martin  789 

Reetee  t.  Gibson  167 

T.  Gower  505 

▼.  Newenham  629. 1589, 1530 

T.  IVobutt  1060 

▼.  Symonds  1535 

T.  Trindle  74. 184 1378 

▼.  Winnington  503.  912 

Registers  case  1337 

Regnotts  ▼.  Tipping  844 

ReSley  ▼.  O'Connor  1007 

Rfljindose  ▼.  Randolph  605 

Remington  v.  Taybr  116 

Heaew  v,  Acton  901 

Reoiger  ^  Fogossa  16, 17.  46. 239.  324.  642. 

740.  79L  1315, 1316, 1317, 1318 

Remen  ▼.  RenneU  1060 

Rere  ▼.  Long  494. 497. 516, 517. 1164 

ReveU  ▼.  Gray  817. 445 

Rex  ▼.  Abel  778 

▼.  Abington  (Mayor  of)  377.  988,  929, 

930,  933 
T.  Acton  182 

▼.  Acton  Beacbamp  (Inhabitants  of) 

1259 
V.  Adams  78. 238, 23a  997. 1066 

▼.  Adamson  969 

▼.  Aires  3. 276. 1345 

▼.  AJoock  1141 

T.  Aldboroogh  (Borough  el)       375.  801 
▼.  Alderton  809. 1483 

▼.  Alkins  "^         222 

▼.  Allanaon  55.  870 


Rex  Y.  Allen  p.  1464 

▼.  Allerton  219 

▼.  AUington  862 

Y.  All  Soul's  College,  Oxon  1497 

▼.  All  Saints  in  CSrby  (Inhabitants 

of)  597.  761. 1469 

▼.  Almunbury  (Inhabitants  of)  999 

T.  Alsop  779.  859. 922. 1247 

▼..  Alton  (InhabitanU  oQ  1351 

T.  Andover  925.  929 

T.  Angell  862 

▼.  Anon  1017 

▼.  Anstrey  (InhabitanU  of)  1855. 1258 
T.  Apsly  1247 

V.  Archbishop  of  Armagh  286. 482.  798. 
864.  866.  1051. 1128. 1402 
▼.  Armstrong  61. 937. 1444 

V.  Artillery  Groond  (Inhabitantt  of 

the)  989 

T.  Arundel  (ConnteM  of)       1301, 1302, 

1303 
▼.  Ashley  995 

▼.  Ashton  355.  798 

V.  Atherton  (Inbabitanto  of)  1257 

▼.  Athoe  1502 

▼.  Atkins  (Sir  W.)      168. 376. 380. 997. 

1222.1339 
▼.  Aodly  (Inbabitanto  of)  998 

▼.  Austin  47.  995 

T.  Aylesbury  (Earl  oO  1^3 

V.  Aylifie  392 

▼.  Ayloff  130.  666 

▼.  Aynhoe  (InhabitanU  of)  1257 

▼.  Aytherp   Rodding    (InhabiUnU 

of)  1252 

▼.  Azer  1534 

Y.  Bades  807 

T.  Badmin  1224 

▼.  Bagshaw  869.  1398 

v.  BiOley  772. 784 

V.  Baines  262.  269.  296, 297. 1246 

Y.Baker      353,353,354.712.782.83a 

1291. 1297 
Y.  Bakestraw  1465 

y;  Baldwin  807. 1246 

V.  Ball  613 

Y.  Banbury  (Earl  of)  763. 1034 

Y.  Rubury  (Corporation  of)  374 

Y,  Bandon  59 

Y.  Bane  523 

Y.  Bank  Newton  (Inbabitanto  of)  1256 
Y.  Btoks        783.  965. 1136. 1362. 1436, 

1437, 1488. 1440 
Y.  Baracy  785 

Y.  Barber  128 

Y.  Barebaker  221 

Y.  Barking  (Inbabitanto  of)  951 

Y.  Barksbead  224 

Y.  Barnaby  353,  354 

Y.  Barnard  339, 340.  437.  773 

Y.  Barnes      84.  211.  301.  ^1.  S2S,  646. 

683.  933. 1247 
Y.  Barney  1247 

Y.  Bartlett  1010 

Y.  Barton  1479 

Y.  Baspoole  437. 635. 1038 


1612 


TABLE  OF  THE  NAMES  OF  CASES. 


Rex  V.  Bati 

▼.  Bastian 
▼.  Bathant 
Y.  Battle 
T.  B&ylis 
Y.  Bear 
▼.  Bearcroft 
V.  Beaucleer 


p.  337 

1542 

712 

394 

688 

15.  877.  894, 895. 1443 

785 
1341 

▼.  Becclee  (InbabitanU  of)  1257 

▼.  Bedell  (InhabitanU  of)  219.  377.  630. 

996, 997. 1534 
y.  Beck  355 

▼.  Bell  44. 1444 

T.  Belt  127. 1209 

T.  Belton  (InhabiUnU  of)  785 

T.  Belwood  608,  609. 1272 

T.  Ben^ough  712 

▼.  Bennet  138. 1443 

▼.  Benion  869 

V.  Bentlej  (InhabiUnU  of)  1000 

▼.  Berkley  and  Bragge  44 

T.  Bern  778 

▼.  Berkawell  (InhabitanU  of)  1000 

T.  Beatland  266 

▼.  Betchel  265 

T.  Bethel   266, 267. 269.  780. 1141. 1314 
T.  Belheven  749 

T.  Bettisford  338 

>.  Bettieworth    926. 928, 929,  930. 1531 
V.  BetU  61.  751 

▼.  Bew  1443 

T.  Bewdlej  1530 

▼.  Bieham  (InhabiUnU  of)  1259 

▼.  Bickerton  803 

▼.  Bigamen  301.  861 

T.  Birch  773 

▼.  Bird  651,  652.  693. 1091 

▼.  Biehop  183.  785 

T.  Biahopeide  (Inhab.  of)        1250. 1255 
T.  Biisex  351, 352,  353. 1183 

T.  Bithell  301 

T.  BitUrn  (InhabiUnU  of)  1319 

▼.  Blacket  771 

▼.  Blagden  806. 1205 

T.  Blage  1235 

T.  Blaney  352 

▼.  Blanchell  263 

T.  Blanchard  1400 

T.  Bland  923. 1243 

T. 24.  47. 192. 218. 243. 265. 270. 

273. 275. 284. 287. 648. 709. 747. 750. 775. 
781.  805. 936. 1170. 1209 
T.  Blankett  338 

T.  Bliiaet  348. 1032 

T.  Blower  646 

y.  Blythe  288 

T.  Bolton  1142 

T.  Bond  370.  785 

T.  Bonnet  859 

T.  Bonny  370,  371 

V.  Bootie  341 

T.  Boeton  (Corporation  of)  1395 

T.  Boaworth  930.  981 

T.  Bottle!  355 

T.  Botwright  279 

v.^  Bourn  (InhabitanU  of)  996 


RexT. 

T. 
V. 
T. 
▼. 
▼. 
V. 
V. 

▼. 

V. 

▼. 
▼. 

V. 
T. 
V. 
V. 
▼. 
V. 
T. 
V. 
T. 
▼. 
▼. 
V. 

▼. 
▼. 

T. 
T. 


Bowdage  p.  681 

Bower  776 

Bowee  1033 

Bowlei  782, 783 

Boyal  1314 

Boys  48. 1001 

Bradenham  1000 

Bradford  772, 773 

Bradley  353. 1347 

Bramly  (InhabitanU  of)  1262 

Bramehaw  (InhabitanU  of)        1262 

Branding 

Brand  worth 

Bray 

Braybrook 

Breedon 

Brereton 

BrickiU 

Bridgeman  (Dr,) 

Bridgenorth  (Bailiib  of) 

Bridgwater 


1248 

774 

1453.1536 

20a280 

615 

777.805.898 

1263 

630 

934 

373 


▼. 

V. 
T. 
V. 
▼. 
▼. 

▼. 
▼. 
V. 
▼. 
▼. 
▼. 

V. 

▼. 

▼. 
▼. 
▼. 

V. 
V. 

▼. 

▼. 

V. 
T. 

T. 
▼. 
▼. 

of) 
▼. 

V. 

V. 
V. 

▼. 


Brigge  719. 1248. 1333 

Bristol  (Mayor  and  City  of)  923 

Brook  709 

Broom  IHO 

firough  9. 218 

Broughton  718.  804. 1037 

Broughton  (InhabitanU  of,)  in 

£ent  1466 

Brown  40. 7a  220. 262, 263.  301. 332. 
352. 490.  761.  778.  897. 1083. 1111 
Byran  351,  353, 353.  773. 1348 

Baocleugh  935. 1523 

Buck  267 

Buckbridges  780. 785 

Buckend  70 

Buckingham  219.  560.  646.  703. 930. 
932. 1251. 1306. 1317. 1330 
Bucknal  343.  935. 1188 

Bucka  773 

Buckworth  1038 

Budd  680. 1005 

Bugga  858. 1301 

Bullock  300 

Bunney  371 

Burchet  343. 796 

Burclear  (Paiiah  of)  367. 1351. 1260. 

1344,1345 
Burden  (InhabitanU  of)  1253 

Burdett  683. 1443 

Burgees    26a  711,  712,  713.  745.  783 
Burgura  AndoTer  380 

Burhard  689 

Burkett  775 

Burley  (InhabitanU  of)  1251 

Bum^  866 

BurreU  7a  223, 333. 980 

Burridge  343.  779. 854, 855, 856 

Burroughs  125. 273 

Burton  Bradstock    (InhabitanU 

1354,1255 

Bury  (InhabitanU  of) 

Butcher 

Butler 

Butterworth 

Bynom 


1351. 1347 
997 

481.738 

37,38,31 

1076 
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▼. 
▼. 

T. 
T. 
V. 
▼. 


Byron  (Sir  J.)  p.  1070 

Bythell  749 

Cambridge  (Chancellor  of)  1243 

(Mayor  of)  930 

(TailorB  of)         337.  781 

(Universitj  of)  343 

Canterbory  (Archbishop  of)        928. 

1204 
(City  of) 


V. 

T. 
▼. 
▼. 
▼. 

▼. 

V. 
▼. 
▼. 
▼. 
T. 
V. 
▼. 

▼. 
▼. 
T. 
V. 

V. 
▼. 
V. 

T. 
T. 
V. 
T. 
V. 
V. 
▼. 
▼. 

▼. 

T. 
T. 
▼. 
V. 

873. 

V. 

T. 
T. 
T. 
V. 
T. 
T. 

V. 
V. 

T. 
▼. 

V. 


(Mayor  of) 


Canterell 
Cantwel 
Caper 
Caple 


1085, 1086. 

1214 

988. 1095. 

1143 

647.  1543 

25. 250.  647 

647 

1169 


Carlisle  (Mayor  of)      125.  268.  375. 

37a  948 
Carmarthen  (Bnrgeeses  of)         1438 
(Marquis  of)    1021.1136 
Carnage  639 

Carpenter  1133. 1224 1541 

Carr  1036 

Carrdt  1188 

Carter      183, 184. 302.  784  786.  962. 
1037, 1038. 1247. 1322. 1469 
Carwood  1067 

Cassey  243 

Castle  246.1483 

Castlemain  184.  1525 

Castleton  (InhabttanU  of)  1254 

CatheraU  302.  353,  354 

Cator  1303 

CaTemwall  1258 

Cecil  397. 859. 1349. 1500, 1501 

Celyer  1525 

Chaffey  222 

Chalbury  1171 

Chaulk  37a  530 

Chaloner  301.  332.  340.  473.  965 

Chandler         302. 350. 353. 771.  780. 

1141.  1505 
Chapman  351.  633. 779. 929.  931. 933. 

1217 
Charleaworth  58 

Chedinfold  (Inhab.  oQ        802. 1262 
Chester  1252 

(Bishop  of)  332. 733. 734  736. 
925.  963. 1031. 1095. 1123. 1126. 1128. 
1132.  1299. 1356.  1405. 

(City  of)    380.391.929.933. 

1132 

Chesterfield  1169 

Chetwynd  1017.  1033 

Chicheester  (Mayor  of)  64 

Chipp  354 

Chipping  Norton  267 

Christchurch  (Inhabitants  of) 

1066.  1257. 1261, 1262 

Chumney  355 

Cirencester  (Inhabitants  of)     1000. 

1254 

Clapham  925. 1209 

(Inhabitants  of)  1255 

Clarges  1299 


Rex  ▼.  Clarke   p.  62. 185. 379.  749. 772.  806 

1215. 1399.  1407 
▼.  Clegg  220.  997. 1353 

▼.Clement  244 

▼.  Clendon  58. 774 

▼.  Clerk  221.  371. 854.  1212 

▼.  Clitherloe  101.  929 

▼.  Clisdington  (Inhab.  of )  1255 

▼.  Ciough  859. 1248 

Y.  Clnewort  (Inhab.  of)    709.  750. 1068 

1521, 1522, 1523 
Cockerell  1482. 1487 

Colbert  222 

Colchester  (Mayor  of)  930 

(Town  of) 
Cole 


V. 
T. 

?. 

V. 

▼. 

V. 

▼. 
▼. 

▼. 

V. 

▼. 

V. 

▼. 
▼. 
▼. 
▼. 
▼. 

T. 
V. 
▼. 
V. 
▼. 
V, 
V. 
V. 

▼. 

▼. 
▼. 
▼. 
▼. 
?. 
▼. 

V. 

V. 

T. 

T. 
▼. 
T. 
▼. 
V. 
▼. 
▼. 
V. 
▼. 
V. 
▼. 
▼. 
▼. 
V. 
V. 
V. 

▼. 

V. 

▼. 

V. 


Colesworth 

CoUer 

Collingbonrn 

CoUingwood 

Collins 

Collyer 

Colvin 

Combe 

Commings 

Coney 

Coningsby 

Constable 

Cooke 

Cooper 

Cope 

Copeland 

Corbet 

Corneforth 

Cornelias 


242 

189 

93.  775 

841397 

83 

85.772 

222.997 

851. 1082 

63.  750 

774 

1010. 1314 

1014 

78 

1133 

1174 

950 

337. 1006 

776 

1500, 1501 

1542 

630 


Cornwall  (Corporation  of)  588.  929 
Corrock  761 
Cory  923 
Cotesworth  94 
Cotton  981. 803 
CoolBon  806 
Coventry  (Bishop  of)  300. 1123 
(Mayor  of)  380.  930 


Cover 

Cowie 

Cowper 

Cox 

Coxater 

Cracker 

Cranage 

Cranfield 

Cranmer 

Cremer 

Croft 

Crofter 

Crooke 


778 

265 
1408 

807 
1435 
1133 

778 
1247 

966 

1311 

217.  734  1543 

351 

719 


Crosby  632.  689. 1015. 1553, 1554 
Croeoombe  (InhabitanU  of)  1253 
Cross  83. 125. 342. 777 

Cride  1149 

Cripiand  801 

Crisp  82.  771. 1414 

Cadmore  894 

Culpepper  633.636.1091.1529,1530 
Cumberland  296 

Commings  1247 
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pi  583. 1479 

318 

927 

139 

398 

183.  9G3 

1038 

183.1033 

897 


R«x  y,  Canii 

▼.  Ciwacke 

V.  Catlen  (Comptny  of) 

Y.  Daccombe  (Sir  T,) 

▼.  Dacres 

▼.  Dalton 

V.  Da  Ma  Carr 

▼.  Danbj(Earlof) 

▼.  Dangerfield 

T.  Darnel        64,  85.  773.  776.  779.  806. 

947. 1476 

T.  Darby        776.  785.  803. 1038.  1396, 

1397. 1399 

▼.  Damlv  (Earl  oO  74a  851 .  1414 

r.  Danell  1406. 1409 

V.  Dart6eld  (Inhabitants  of)  78 

T.  Davis  84.  165.  339.  773.  785.  807. 
961. 996. 1005. 1119. 1443. 1503. 1534 
Davison  183. 483. 997. 1338 

Dawbeny  1131 

Daws  165. 171. 1367 

Dawson  165.  77a  1138. 1443 

Deakins  378 

Dean  693. 749 

Delamere(Ld.)  183 

Delme  975. 634 

Deman  851 

De  Mannerille  1018 

Denham  (InhabitanU  of)  1363 

Depoke  711. 1371 

Derby  (Mayor  of)        30a  37a  775. 

938 
Devonshire  (Earl  of)  1031 

Dewe  4 

Dibbins  1343 

DickinsQii  87a  891. 1049 

Die  460 

Difg  646 

Diflestdi  307.  aoa  499.  786.  790 
Dillon  996 

Diiwrn  (Inhabitanto  of)  1363 

Dingley  343 

Dixon  61.  366, 967. 369.  735.  760. 
774. 780, 781. 1314. 1339 
Dobbins  995. 1341 

Doe  88 

Doncaster  (Mayor  of)  930, 931 

Donyland  (Inhabitants  oO  1^^ 
Dore  39t633 

Dorny  713 

Dorset  (Earl  of)  739 

Douse  1337 

Dooghton  1340 

Doofhty  1366 

Dove  354 

Dover  (Corporation  of)  589«  1213 
Drake     473,  780.  786.  805. 89&  897, 

89a  1469, 1470. 1539 

Driflield  379 

Dmoe  1136 

Drae  1036 

Drammond  1138 

Drury  1463 

Drrden  (Sir  J.)  60.  835 

Dobbins  773 

Dablifl  (Gorporation  oO  1131 


T. 

V. 

T. 

V. 

V. 

V, 

V. 

V. 

V. 

V. 

V. 

V. 

V. 

V. 
T. 

▼. 

T. 
V. 
T. 
V. 
V. 
V. 
V. 
V. 

T. 
V. 
T. 
V. 
V. 
T. 
V, 
V. 
V. 
T. 
V. 
V. 
T. 

▼. 
V. 
V. 
V. 
V. 
T. 
V. 
V. 


Rex  V.  Dablio  (Dean  and  Chapter  of) 

p.  348.951.933.981 
Dodeny  775 

Duffin  43 

Dahammel  83 

Dummer  803 

Donbar  613 

Donchorch  (InhabitanU  of)  1360 
Duneomb  854 

Dunn  997 

Duns  (Inhabitants  of)  1261 

Dnres  (InhabitanU  of)  1361 

Darham  (Bishop  of  41 

(Corporation  of)     945.  373, 
930,931.1396 
Dury  13» 

Datton  368 

Dye  773. 1347. 1465 

Dyer  34a  351.  71S 

Eaberiag  (hhftbttanU  oO  1^ 

Eades  897 

Sarb«i7  183.  59a  1003. 1005. 1007. 

1009 
Earl  663 

EsJivaa  84 

East  BridMfiird  (InhabiUnU  of) 

1254 

East  Qrinstead  543 

East  Knoyle  770 

Easlwoodhay  (InhaMtiBU  of)  1253 
Eaton  (InhabitanU  of)  1935. 1257 
Eodesal  Bierlow  (Inhabitanle  of) 

8a  1953.1344 
Edwards    64. 135. 337, 33a  789.  771. 

774.  785. 1947 


V. 

V. 

V. 

V. 

V. 

V. 

V. 

V. 

V. 

V. 

V. 

▼. 

T. 
V. 

r. 

V. 
V. 
V. 
V. 

T. 
T. 
V. 

V. 
V. 
V. 
V. 
V. 

V. 

T. 

V. 

V. 

T. 

V. 

V. 

V. 

V. 

V. 

V. 

V. 

V. 

V. 

V. 

T. 

V. 

V. 

V. 

V. 

V. 

V. 

V. 

V. 

V. 

V. 

▼• 

V. 
V. 

l^ 

V. 


Eelier 

Elford 

Ellames 

EUiot 

Ellis 

Elwell 

Ely  (Bishop  of) 

EmertoQ 

England 

Erbory 

five 

Evans 

EveleT 

Evenden 

Everard 

Everet 


1014 
955 

saiiss 
Tsaioso 

97a  1391 

351.  354.712 

933 

801 

991. 993. 1138 

291 

964  997. 93a  989 

784,785 

135 

775. 1019. 1381 

9S3 


Eversham  (Mayor  of)  928 

Ewer      78a  1011.  1139.  147a  1471 

Exeter  (Mayor  oO  925.  999 

Eyre  64a  1235 

Packer  588 

Fairclooffh  1399 

Fairfax  89. 996 

Fakring  (InhajbitaoU  of)  1256 

Faldhiff  91 

FareweU  264 

Farlow  977.  1337 
FarrincdoD  (InhabitanU  of)        1255 

FVwUyn  1306 

Fawkner  4? 
Fawkes 


TABLE  OF  THE  NAMES  OF  GASES. 


1615 


Rftc  Y.  Fell  p.  801.  611.  614.  T78.  1968 
T.  Fergnion  266 

V.  Ferron  961 

▼.  Fesu  1538 

T.  Fielding  96.  781.  1323 

T.  Fifehetd  Mafdalen  (lohabttenta 

of)  1257 

V.  Fuher  775.  927.  1246 

T.  Fitsffendd  767 

V.  Fleet  (Warden  of  the)    62.  271.  638. 

913.  948.  1060.  1475.   1478.  1529. 

1533,  1534.  1538 
T.  Fletcher  1298.  1538 

T.  Flint  785.  1171 

T.  Flower  747 

V.  Foot  473.  780 

T.  FoffOMa  689 

▼.  Foley  1437 

T.  Forbii  779 

T.  Ford    777.  784  802.  961.  984.  1236. 

1529 
T.  Fonett  1018 

V.  Foeter  (Dr.)  262.  1138.  1313 

V.  Fowler  89.  263.  646,  647 

▼.  Fownee  749 

▼.  Fox  221.  862,  ^99.  1363.  1397.  1399 
T.  Foxly  594.  59a  780.  1243 

V.  Foxworthy  1015, 1016.  1033 

▼.  Franeee  786.  1223 

T.  Franchard  339 

▼.  F^ankler  1268 

V.  Frauklin     '  25.  240.  784.  807.  1034. 

1248.  1311.  1399 
V.  Fraternity  of  Hoitmen  in  New. 

caitle  upon  Tyne  630 

T.  Freeman  1209 

V.  Freshfhrd  (Charchwardene  of)  927 
V.  Frome  and  Selwood  1257 

V.  Faller  353. 955 

y.  Farnen  79.  996. 1240. 1344 

T.  Faner  1440 

T.Oaffe  352 

y.  Gatnaboroaffh  1254 

y.  Gall  776. 1303. 1310 

y.  Galle  804 

y.  GaUiford  782 

y.  Gallan  784 

y.  Gaily  997 

y.  Gardiner  355. 726. 134a  1431 

y.  Garrard  910 

y.  Gaol  802 

y.  Gayer  1000 

y.  Geary  1409 

y.  Genge  338 

y.  George  854.  72a  805 

y.  Gibbe  777. 801 

y.  Gibeon  782. 785. 1444 

y.  Gilbert  891, 892 

y.  Gill  82, 83. 1132. 1204. 1435 

y.  GiUiftr  82 

y.  Glamorffanihire  (Inhabitants  of)  265. 

923 
y.  Glastonby  (Inhabitants  of)  382 

y.  GUde  930 

y.  Glin  782.  861 

Ti  CHoneester  (Mayor  of)  898 


Rex  y.  Glntt 
y.  Gobbaros 
y.  Goddard 
T.  Goffe 
▼.  Gold 

y.  Goldsborongli 
V.  Goodall 
v%  GoodenoQgb 


11.778 
748 
719 
58 
779 
262 
301. 835.  860 
719 


y.  Goodnestone  (Inhabitants  of)     1257 
y.  Gouche  1501 

y.  Goudge  340 

y.  Gould  82 

y.  Goulsburroogh  805 

y.  Gofers  278 

y.  Gower  ""         923 

y.  Grafton  (Inhabitants  of  the  Ma- 
nor of)  1263 
y.  Grandfield  1297 
y.  Granger  781, 1346 
y.  Grant  803 
y.  Grantham  68a  773 
y.  Gravesend  1169 
y.  Gray  243.  39  i 
?.  Great  Bed  win  (InhabiUnts  of)     78. 

1000 

y.  Great  Chart  (InhabiUnts  of)      1 169 

y.  Great  Torrington  (Inhabitants 

of)  1251 

y.  Greene        44  81. 301. 310.  352. 372. 

606,  807.  86a  879.  981.  995.  1034  1307. 

1347 
y*  Greenham  265 

V.  Greenway  750 

y.  Gieenwhioh  (InhabitanU  of)       1257 
y.  Greenwood  184 

y.  Gribble  997 

y.  Griepe  1037, 103a  1478 

V.  Griesly  269 

y.  Griffin  291. 1107. 1344 

V.  Griffith    711,  712.  775.  784  897.  962, 

963 
y.  Grinstead  (East)  648 

y.  Gripe  1036 

▼.  Groenvelt  1015 

y.  GroBvenor  37a  430.  803.  967 

▼.  Grove  85. 218 

y.  Grueltborpe  1070. 1319 

T.  Guilford  (Approvers  of)  926 

T.  Guise  931 

V.  Gully  997 

y.  Gunn  1322 

y.  Gunston  266 

V.  Guy  291 

y.  Hacheston  (Inhabitants  of)         1252 
y.  Haddock  479.  782. 979 

y.  Haine  632.  634 

y.  Hales  1017. 1438 

V.  Hales  Owen  84  86 

y.  Halford  339. 990 

y.  Hall  632 

V.  Haisbury  (Inhabitonto  of)  1258 

y.  Hubton  965. 1131 

y.  The  HambQr|b  Company  713 

y.  Hammond  660,  761 

y.  Hamworth  (Inhabitants  of)         242 
y.  Hanbnry  (InhabiUnts  of)  996 
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Kax  r.  Hanger  p.  373. 910 

^     T.  HannoD  2ia  279 

T.  Haosfield  (InhabitanU  of)  1251 

V.  Hanson  287 

T.  Harding  79 

▼.  Harlej  (InhabitanU  of)  1168 

V.  Harman         262. 265.  780. 997. 1010 

T.  Harper  339.  971. 1333. 1398 

T.  Harris      47.  58.  73. 83.  394  654.  657. 

712, 713.  783.  806.  85a  860. 1211. 

1243  .1410. 1436. 

Harrison  850. 1005 

Hartfield  (InhabitanU  of)  78 

Hartop  59 

Harvey  1131 

Hardwicke  218 

Harwood  851 

Hasfield  (Inhabitants  of)  1253 

Hademere  (Corporation  of)  924 

Haswell  1000 

Hatfield  (the  InhabitanUof)  1188. 1258 

Haoffhton  (InhabitanU  of)  1258 

Hawker  351 

Hawks  354 

Hayes  67.  267.  775.  847.  851 

Haynes  279.  646 

Hebden  1132 

Heber  355 

Headcom  (InhabitanU  oQ  1252 

Heale  591.  926.  934 

Heathcote         87.  89.  397.  783.  922. 

925.  933.  1217  1347 
Hedges  78 

Hedingham  (InhabitanU  of)  78 

Hellier  1033 

Helston  1441 

Hemmings         773.  783.  1010.  1483 
Hendricks  803 

Henchman  (Dr.)  925 

HeptonsUll  (InhabitanU  of)        1248 
Hereford  (Bishop  of)  976.  1127 

Hereford  (Mayor  of)  709.  930 

Hermitage  (Inhabitants  of)        1074 
Hertford  807 

Heron  782 

Hethersall  948 

Heslop  221 

Hewson  339,  340 

Heydon  (Borough  of)  924 


T. 
V. 
T. 
T. 
T. 
T. 
▼. 

▼. 
T. 

T. 
▼. 
V. 
▼. 
▼. 
V. 
V. 

▼. 

V. 
V. 

▼. 
▼. 

V. 

▼. 

V. 

▼. 

V. 

▼. 

V. 
V. 

▼. 

Y. 
V. 
T. 
V. 

▼. 
V. 

▼. 

T. 
T. 
V. 
T. 

▼. 
▼. 
▼. 

T. 
▼. 
▼. 
▼. 
T. 
V. 
V. 


Rex  T.  InhabitanU  of  Holbech,  in  lieedi  770. 

p.1256 
T.  Holford  948 

V.  Holland  49. 1519 

▼.  Holliday  784 

V.  Holloy  786 

▼.  Holmes  6a  711. 804 

T.  Honington  (InhabitanU  of)       1253 
V.  Hooker  773.  784. 1415 

V.  Homsey  (InhabitanU  of)    641.  759. 
7G2. 782. 979. 1076. 1535 
T.  Horsefall  248. 398 

T.  Horsley  (InhabitanU  oO  1251 

▼.  Hoskins  25.  379. 77a  785 

▼.  Houghton  906 

V.  How  712. 979. 1309 

Y.  Howard    142.  323.  662.  1015.  1033. 

1138 


Heyes 

Hickeringill 

Hicks 

Higgios 

Higginson 


1482.  1493 

588.  779.  1314 

803,804 

273.488 

1314 


InhabiitanU  of  High  and  Low 

Bishopside  1252 

Highmora  352, 353 

Hill        354.  646, 647.  774.  785.  925 


HilUng 

Hllpeton  (InhabtUnts  of) 

Hinkley 

Hire 

Hitcham  (InhabitanU  of) 

Hobert 

Hocknall 

Haddock 


775. 


1501 
1250 
1128 
1002 
1259 
944 
58 
1059 


V.  Howel   ^ 

V.  Hudson 

V.  Hoggins 

T.  Hungerford 

V.  Hunt 

▼.  HunUr 

T.  Hurst 

▼.  Hutchinson 

T.  Hyworth  (Inhabitants  of) 

T.  Ham  (InhabitanU  of) 


387.477 

1095 

611. 959. 963 

30. 213. 4ia  803 

341.802 

960 

347. 773. 1313 

1314 

997 

1358 


V.  Dchester  (InhabitanU  of)  1000 

▼.  Ingram  1331 

y.  Ipvwich  (BaiUfis  of)  375.  37a  860. 

928.  931,  932.  953. 987 
V.  Ireton  (InhabitanU  of)  in  Cum- 
berland 761. 604 
▼.  Islington  (InhabiUnU  of)  162 
V.  Islip  (InhabiUnU  of)  1357 
T.  Ivinghoe  (InhabitanU  of)          1356 


V.  Ivyes 
▼.  Jackson 
V.  James 
▼.  Jardon 
Y.  JefU 
T.  Jenkins 
▼.  Jenner 
V.  Jennings 
V. Jenour 
V.  Jervice 
V.  Jobson 
T.  John 


47 

1082. 112a  1305 

387.859 

378 

465 

221. 223.  997, 998 

1418 

891.  985, 986. 1495. 1536 

897. 1397 

1402 

784 

1488 

.  T.  Jobnfon  83. 221.  338.  343.  351,  359. 
772,  773.  777,  77a  801.  805.  89a  890. 

looa  loia  103a  143a  i468 

▼.  Jones  12. 43. 125.  633.  713. 377. 779. 

981. 1010. 1348 
V.  Joyner  782 

T.  Keate  6a  649.  659, 660. 961 

V.  KeUer  85 

▼.  Kemp  14.  731.  734.  736,  737,  73a 

865. 985. 989. 993. 1099 
*  ▼.  Kendal  89.  182,  183. 300.  303.  861. 

1408 

▼.  Kent  353, 353 

▼.  Kidderminster  1170 

▼.  Kilderby       84.  254 1322. 1333. 1397 
▼.Kimberly  183.300 

v.Kime  7681  li83 
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Rex  ▼•  Kin^  pw  354. 719, 730.  784. 868 1  Rez  t. 

V.  Kixifnle  (Chnrohwirdent  of)  9S5 
V.  Kiog's  Langl»y  (IniiftbitanU  of)  1469 
T.  Uing*B  Lynn  (Major  and  Alder- 
men of)  930 
V.  KingBmili  763.  766 
T.  King*i  Norton  (Inhabitants  of)  1257 
T.  King«toi^«pan-HisU  (Mayor  of)     939 


T.  Kinnersly 
▼.  Kirby 
T.Kiriurd 
T.Kirk 
T.  Kitchner 
T,  Knight 
T.  Knightly 


337,338 
533.975 
1170 
183.635.960 
785 
433.  777,  778.  804 
1059.1408 
V.  Kniveton  (InhabitanU  of)  1361 

T.  KnoUys  483. 585. 839.  863.  953. 1030. 
1033. 1034. 1045. 1301. 1436 
▼.  Knot  78. 333 

▼.  Knowlea  58.  61. 185 

T.  Lacy  580 

▼.  La<uingbam  1486 

▼.  Lambert  939 

T.  Lam^me  860 

T.  Lammaa  146 

T.  Landaff  (Bishop  oQ       389. 833. 1136 
V.  Landen  353 

▼.  Lane  779.  931 

▼.  Lanriey  730. 773.  774. 784.  859. 1033 

1390. 1397. 1398 
T.  Larwood  391.  333. 373.  377. 534. 584. 

985.  1365 
591. 1347 
1347 
363. 777 
639. 781, 763. 1408 
184. 193. 303. 713.  840 

977 


▼.Laahmere 
▼.  Lauffhton 
▼.  Lawlsy 
T.  Layer 
T.  Layton 
▼.  Leach 
V.  Leale 
T.  LeaVer 
T.  Lediard 
T.Lee 

T.Lepnham 
▼.  Leigh 
T.  LeightoD 
▼.Leliy 


784.1397 

860. 1310 

367. 863.  897 

933 

958.963 

541. 803.  857. 1315 

935 

713.  771 

1309 


T.  LentheU  354, 60a  717. 984. 1370. 1404 
▼.  Leonard  747,  748.  1343. 1505 

▼.  Lesingham  363.  805 

V.  Leeington  780 

T.  Lesley  333 

T.  Lossy  1170 

m  Letohlade  1351 

T.  Leaver  318. 586 

V.  Lever  318. 586 

V.  Levington  (Lihabitants  of)  78 

V.  Leweflin  355.  774 

T.  Lewis  136. 366. 36a  379.  108a  1374. 

1503 
T.  Limehoose  (Inhabitants  of)  77a  1188 
T.  Lincoln  (Bishop  of)  554. 1075 

▼.  (Mayor  of)  44. 86. 933 

T.  Lisle  63a  1483 

▼.  Lissey  1170 

T.  Leister  943 

Vor.  U.  78 


V. 
V. 

▼. 

T. 
T. 
V. 
V. 
V. 


V. 

T. 
T. 
V. 
V. 
V. 
V. 
T. 

V. 
T. 
T. 

T. 
▼. 
T. 
T. 
T. 
T. 
▼. 
V. 
V. 
V. 
V. 
T. 
T. 

r. 

V. 
V. 
T. 
T. 
▼. 

r. 

T. 
T. 
V. 

▼. 

V. 

T. 
T. 

T. 
V. 
▼. 
▼. 

V. 
V. 

V. 

▼. 

V. 

▼. 

V. 

▼. 

V. 


Litchfield  (Bishop  of)  p.  385. 899;.  1338 

Little  353 

Littleport  (Inhabitants  of)  937. 1010 

Llandverras  (Inhabitnts  of)       1361 

Lloyd  34. 397. 99a  134S 

Lockerly  (InhabitanU  of)  1361 

Loggen  1531 

London  36. 1500. 1501. 

(Bishop  of)  41.  434. 363. 387. 

389.  864. 1131 

(Mayor  of)  374. 73a  80a  89a 

1138 
Long  773 

Longeritchill  79 

Lookup  780 

Love  -313. 930 

Lower  Walton  (Inhabitants  of )  1368 
Ludlam  930 

Luffington  (InhabitanU  of)    1170. 

1346 
Lowther  1131 

Lnshmere  341 

Lnthborough  344 

Lycassell  1397 

Macclesfield  (InhabitanU  of)     1358 
Mackarty  363. 1538 

Mackintosh  747, 748 

Maddoz  1397 

Magrath  183 

Maidenhead  (Corporation  of)    1133 
Maiden  (Corporation  of)  931 

Malland  1034 

Mallet  (Skeptou)  1010 

Malmsbary  (Mayor  of)  803 

Manchester  997. 1168 

Maning  653 

Manlove  987 

Manly  1004 

Mann  650.  679. 681. 1011 

Manow  713 

Mansfield  (InhabiUnU  of)  996 

Marlborough  793 

Marches  (President  &  Council  of)  931 
Marden  (InhabitanU  of)  1361 

Marjason  747 

Marlborough  799 

Marriott      354.  773.  77a  1314. 1494 
Marrow  731 

Marsh  38 

Martley  (lohabiUnU  of)  99a  1349. 

1353 
Marten  (InhabitanU  of)  773. 1188 
Marwood  (InhabiUnU  of)  1360 
Mason  379.  77a  786 

MasUrs  897 

Matthews  180. 331. 301. 805. 1346 
Maurcie  in  WinchesUr  (Inhabi- 
UnU of)  1351 
Mawgridge  960 
Mawnam  (InhabiUnU  of)  1356 
Mayfield  (InhabitanU  of)  1349 
Mayors  851 
Mead  630 
Mears  688 
Meath  (Bishop  of)   594.  1313.  1335. 

133a  1472 
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lUXT. 

r. 
▼. 
?. 

T. 
V. 
T. 
V. 
▼. 
V. 
T. 

▼. 
T. 
V. 
V, 
▼. 
▼. 
V. 

V. 
▼. 
▼. 
▼. 
V. 

▼. 

V. 


Medlir  p.  779 

Meek  720 

Melboonie  (InhalutaiiU  of )        1251 


507. 914  1443 

1247 

1033 

1406 

185. 748  873 

744. 1066 

544 


T. 
▼. 
?. 

V. 

▼. 

▼. 

V. 

V. 

▼. 

T. 

V. 

▼. 

V. 

T. 

T. 

V. 
V. 
▼. 
V. 
V. 
V. 
T. 
V. 
T, 
▼. 
T. 
V, 
T. 
T. 
T. 
▼. 
V. 
V, 
T. 
▼. 
▼. 


Melling 
Meltertoii 
Mendes 

MeeMDger  and  others 
Micfaal 
Mid^lemore 
Middleton 
MiddleMz  (InbabiUnto  of)  996. 998. 

1345 
(Jcntioes  of)       998. 1466 
Miden  (Biihop  of)  821 

Mildwayt  1017 

Miles  221.  859. 997 

MUler  354.  911. 1466 

Mills  772. 1479 

Minchinhampfam      (Inhabitants 

of)  1261 

Minify  44 

Minton  1001 

Mohun  (Ld.)  184 

Monchouse  1191 

Monday  1016 

Monk  473 

Moor       473. 589.  771.  786. 802.  807. 

1010. 1046 
Moravia  222 

More  774 

Morgan    184. 210. 291. 376, 377.  775. 
806. 947. 1030. 1304  1333 
Morley  130, 131. 265 


Morphea 

Morris 

Morton,  Inhabitants  o( 

Mothersell 

Muilman 

Munnery 

Mnnoes 

Murioe 

Marl 

Morrey 

Mascot 


128,129 

266.928 

1188 

632 

680.1138 

646 

279.686 

1123 

681 

219,220 

783. 1036, 1037. 1344. 1525. 

1530. 1537 
Nanoe  377 

Nash  269. 473 

Nathan  192. 302 

Neal  861. 1131 

Neat  962 

Neck  77a  1545 

Nelstona  833 

Nether  Heyftrd  (Inhabitants  oH  1257 
Neville  779 

NewdigaCe  772 

Newmgton  (Inhabitants  of)         762 
Newland  806 

Newman  277.  279.  29a  951 

Newsham  924 

Newton  14a  927.  981.  1484 

.  (InhaUtanU  of)  1259 

Nichohs  927 

Nichols  266, 267.  338.  805.  807. 862 
Nicholson  1131 

Ninm  58 

Normanton  (InhabitanU  of)        1168 


Rez  ▼.  Norris  p.  1017 

T.  North  1141 

T.  North  Owram  (Inhabitants  oO  1^ 
T.  Norton  (Inhabitants  of )  58. 7a  1170 
T.  Norwich  (Bishop  <^  83a  1124 1377, 

127a  1337 

y. (Iidiabitante  of )     242.394. 

761.  8Sa  1053 

(May«  of)     930.  932.  986 

Nottingham  (Corporation  oO      ^^ 

927,998 

(Jostices  oO  8® 

Nones  1^ 

Nnnn  397.  1297 

Oakey  803 

Oakhampton  (InhabHanU  of)     1363 


T. 

?. 

T. 

Y. 

V. 

▼. 

V. 

▼. 

V. 

T, 

V. 

T. 

▼. 

▼. 

V. 

V. 

T. 

▼. 

V. 

T. 
▼. 
V. 

V. 
T. 

T. 
T. 
T. 
▼. 
▼. 
T. 
T. 
Y. 
V. 
T. 
T. 
V. 
▼. 
V. 
Y. 
▼. 
▼. 
Y. 
Y. 
Y. 
Y. 
Y. 
Y. 
Y. 
Y. 
Y. 
Y. 
Y. 
Y. 


O'Brien 

Odam 

Oglethorp 

Okey 

Oking  (Inhabitants  of) 

Onely  ^iwiy) 

Orbel 

Orrery  (Lord) 

Osborn 


44  719 

391 

1000.1408 

271.869 

1000. 13S8 

960.  963. 1006 

27a  1066 

1303 

361 


Osborne  560.  707.  8g 

Ossnlston  ^ 

Oolton  (Inhabitants  of)  999. 1349 
Owen      51.  296, 297.  431.  855.  935. 

927.  929.  933 
Oxenden  555.  863.  i»5 

Oxford  (New  CoUege)  9^ 

(Mayor  of)       934  930.  733. 

1215.1479 

Odeworth  13^ 

Pkg6        4a  530.  782.  991, 993, 993. 

1030.  1931, 1223. 1348 
Psget  991 

Pune  301.  634, 635.  808.  86a  895 
Pauiswick  (Inhabitanta  oQ  1363 
Pappenaoz  979, 980 

ParkeT  371.  783.  966 

Parkins  856 

867.  1014»  1015. 1017 

1139 

584  74a  1020, 1(^ 

779 

1079 

183 

89.  84  86.  913 

133.473 

977 

1309 

349.786 

930 


Partridge 

Paty 

Paalett 

Pawlett 

Payne 

Peck 

Peckham 

Peiroe 

Pember 

Pemlington 

Penrice  (Sir  J.) 

Penrith  (InhabitanU  oO 

Pensaz  1314 

Pepper  183.  354  1498 

PepJT  857 

Pei&Yal  273.  853. 1246 

Perin  llfj 

Perkasse  ^ 

Perkins  1^ 

Perrot  1?J 

Perry  38L 1110 

Peters 


794 
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Rax  V. 

T. 
▼. 
T. 
V. 
T. 

V. 
V. 

▼. 
V. 
▼. 
▼. 
▼. 
V. 

▼. 

T. 
V. 
V. 
T. 
▼. 
V. 
?. 
T. 

r. 

T, 

V. 
▼. 
V. 
T. 
V. 
▼. 
T. 
T* 
Y. 
▼. 
V. 

▼• 

T. 
T. 
T. 

Y. 
▼. 
▼. 
Y. 
▼. 
Y. 
Y. 
Y. 
F. 
Y. 
Y. 
Y. 
Y, 
Y. 
Y. 
Y. 
Y. 
Y. 
Y. 
Y. 
Y. 
Y. 
Y. 
Y. 


Pigeonry 

Piercy 

Pienoa 

Pilkinfftoii 
Pine 

Pixlejr 

Flowrigbt 

Plummer 

Plympton 

Pocklingtoa 

Pooock 

Pole 

PoUard 

Polf tad,  Innabitante  oC 

Pomftet,  Mayor  oC 

Pomeet 

Pomonby 

Poole 

Pope 

PorlingtoD,  Lady, 

Porter 


Petham  (Inhabitants  oO  p.  1254, 1255 
Petnn  (Inhabitants  of)  1255 

Petworth  1168, 1169 

Pewtems  5a  781 

Pheasant  775 

Phillips      381.  774.  803.  1132.  1141. 

1209 
25 
1347.  1537 
632.  746, 747.  773.  1542 

1542 

1061 

335.344 

82 

196 

265 

859.  960, 961 

241 

125 

1297 

317.  947 

771. 1444 

79 

37a  931. 1347 

377 

80a  1131 

1441.1444 

'    145.1247 

277. 865. 1532 

264267 

Portsmouth,  Inhabitants  of,        1256 
Potter  266 

Povey  1039 

PoweU  5. 57. 387. 801. 873 

PownneU  801. 803. 897 

Pratt  1347 

Preston,  InhabitanU  oC;       234. 938. 

1252 

.Lif  1541 

Price  1397 

981 
855. 1470 
803 
1333 
^ton  86 

Pollen  352. 649 

Puroy  805 

Porsey  776 

Pattenham,  Inhabitants  oC  997 

Qaash  681 

Radson  688 

Rairby,  Inhabitants  of,  78 

Rams       29.  637. 658. 926. 932. 1531 
Randal  47. 352 

Ratdififo  271 

Raw  128 

Rawlins  167. 1066 

Ray,  Inhabitants  oC  1169 

Rayner  218. 661 

Read  898. 972. 1066. 1399. 1443 

Reader  182 

Readiitf  995. 1001. 1534 

Reason  634. 747. 961 

Record  979. 1076 

Redman  1494 

Raede  65 


Priidiard 

Proby 

Prow 


I  Rex  Y.  Reeves 
V.  Renn 
Y.  Resit 
Y.  Rew 
Y.  Reynell 
v.  Rhodes 
Y.  Rice 
Y.  Ridpath 
Y.  Ripley 
Y.  Rippon 


p.  777 

1138 

778 

958 

1131 

720. 1088. 1532 

89. 290. 931 

173. 966. 1137, 1138 

371.688 


380. 933. 987 
Y.  Rislip  (Inhabitants  of)  223 

v.  Ritton  (Inhabitants  of)  689 

Y.  RoberU      65. 351.  353. 401. 804. 813. 

919.  993 
Y.  Robinson  1313 

Y.  Rochester  (Bishop  of)  40, 4L  81.  735 


Y.  Rofe 
Y.  Rogers 

Y.  RoUo 
Y.  Rook 
Y.  Roper 
Y.  Reply 
Y.  Rosewell 


371 

46. 291.  313. 375. 47a  730. 

859.  916.  94a  1297. 1541 

783,  784 
219, 220. 222 
806 
1399,1400 
809, 810.  980 
Y.  Rotherlnbe  931 

Y.  Rooffbton  (InhabiUnts  of)  860 

Y.  Rn£ford  (Inhabitants  of)  1010 

Y.  Russel,  Lady,  273. 1409 

Y.  Rye,  Corporation  of,  862 

Y.  Sadington  138 

Y.  Saint  Andrews  641. 1051. 1110. 118a 

1523 

Y.  Saint  BoYerangh,  Inhabitants  of,  940 
Y.  Saint  Botolph  Bishopgate  1169. 1252, 

1253 
Y*  Saint  DaYid,  Bishop  of,  263. 646,  647 

983 

Y.  Saint  George,  HanoYcr  Square, 

InhabitanU  oC  7a  1254 

Y.  Saint    George's    and    Saint 
OlaYe's,  SoQthwark,  InhabitanU  o^    1250 
Y.  Saint  Giles's  in  the  Fields,  In- 

habitanU  of,  7a  1253. 1337 

Y.  Saint  John  861 

Y.  Parish  of,  1256 

Y.  College  of  Cambridge  923. 

929.976 
Y.  College  of  Oxford        922. 

1495. 1496 
Y.  Saint  Helens,  InhabitanU  of,  1256 
Y.  Saint  Lenord,  InhabitanU  of,       990. 

1134 

Y.  Saint  Lake  in  Middlesex,  Inha- 
bitanU of,  770, 1255 

Y.  Saint  Mary's  in  Devises  269 

Y.  Saint  Mary  the  Virgin  in  Marl- 
borongh  (InhabiUnU  of)  998 

Y.  Saint  MaiY  Kallendar  in  Win- 
chesler  (InhabitanU  of)  770 

Y.  Saint  Mary  Whitechapel  (Inha- 
biUnU of)  1260 

Y.  Saint  Matthew  Bethnal  Green 
(InhabitanU  of)  1253, 1254 

Y.  Saint  Nicholas  in  Norwich  (In- 
hiOiiUnU  of)     770. 1250. 1251. 1254 
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Rax  ▼.  Saint  Olaves  (Inhabitants  of)   1170. 

p.  1962 
V.  Saint  Polen  in  Dorchester  (In- 

habiUnU  of)   1255, 1256. 1258, 1259 
r.  Saint  Petera  Oxford  1253 

T.  Sainthill  243.  262 

V.  Saintiff        242.  759.  774. 1188. 1248 
▼.  Salford  (InhabitanU  of)  1260 

T.  Salisbury       132.  270,  271.  926. 1222 
T.  Saltash  (Mayor  of)  183. 1222 

▼.  Salter  1247 

T.  Sancbar  981 

V.  Sanohee  302 

r,  Sancky  and  Tipper  1313 

T.  Sandwich,  Inhabitanto  of,  1259.1261 
▼.  Sarratt,  Inhabitants  of,  1262 

V.  Saunders  15.  371.  960 

T.  Savage  134.  773 

T.  SaYiU  783. 998 

▼.  Savin  1247 

V.  Scellers  1397 

V.  Scott  1188 

V.  Segar  243 

V.  Seginbam  773 

V.  Seleweys  1016 

V.  Selfe  720 

V.  Selbye  85.  923,  924 

V.  Sergison  351 

V.  Serjeant  79a  1038. 1472 

V.  Sermey  125 

V.  Settleworth,  Inhabitants  of,       1251 
V.  Seward  58 

V.  Sewel  1538 

V.  Seymour  683. 771.  862 

V.  Shacklington  44 

V.  Shafloe  1297 

V.  Shalford,  Inhabitants  of*  761 

V.  Sharp  1234 

V.  Shaw  78. 323. 932 

V.  Sheer  139 

V.  Shelboorne  220 

V.  Shehston,  Inhabitants  of,  1353 

V.  Shepherd        59.  367. 371. 783. 1000 
V.  Sherborne,  Inhabitants  of,  1351 

V.  Sherman  1539 

V.  Sheton,  Inhabitants  of,  1533 

V.  Shrewsbury,  Mayor  of,  375 

V.  Sidbnry,  Inhabitants  of,  1356 

V.  Siloot  355 

V.  Silton,  InhabitanU  of,  1351 

V.  Simons  84a  1443. 1493 

V.  Simpson  291. 313. 353, 354.  837. 850. 

861.  931,  933,  933.  1005. 1007.  llSa 

12ia  1904,  1305.  1330.  1343,  1344. 

135a 
▼.  Sims  1308 

V.  Skrimshire  494.  498 

T.  Slatford  385. 931. 1314 

V.  Slaughter  784. 1333. 1399 

V  Sleer  773 

v!  Smith    42.  224.  271.  275.  301.  354. 

47^  647.  719. 766.  80a  807.  867.  872. 

97"^.  lOSa  1082. 1247. 1465. 1474 
V.  Sparkes  773, 773.  779. 1347 

V.  Sparling  806 

V.  Sparrow  928. 1010 


Rex  V.  Sparts  p.  833. 859 

V.  Speed  354, 355. 47a  539 

V.  Spencer  1010 

V.  Spiller  775.  779, 780.  785. 134a  1296 
V.  Spitalfields  1363 

V.  Spoke  589 

V.  Spotland^  OFerseers  of  tlie  Poor 

of  the  Town  of,  933 

V.  Spragg  337 

V.  Sparling    •  355 

V.  Sloane  859. 861 

V.  Soley  58a  806. 1231, 1333. 1397. 1414 
V.  Soleguard  58.  370. 803 

V.  Somersetshire,  Justices  o^  lOlO 

V.  Somersham,  Inhabitants  of,  52 

V.  Somerton  990 

V.  Soper  1017 

V.  South  Marsten,  Inhabitants  of^  1169 
V.  SouthmoHon,  Major  of,  928 

V.  Soothwark,  St  Thomas  in,  96a  1184 
V.  Southwold,  InhabitanU  of,  1251 

V.  Sowton  in  Devonshire,  Inhabi- 
tanU of,  1304. 1353. 1359 
V.  Stafford  1007 
V.  SUin  636 
V.  Standio  961 
V.  Standiah  84. 375. 1346. 1333. 1349 
V.  SUnlake  371, 373. 948 
V.Stanley  999.1033 
V.  Stanton  808. 1531 
V.  SUples  801 
V.  Stanghton,  Sir  N.,  307 
V.  Staunton  under  Bardon,  Inha- 
bitanU of,  1361 
V.  SUverton  367 
V.  SUer  710 
V.  SUnhousa  349 
V.  SUphens  395.  Ssa  934  930 
V.  Stepney,  InhabitanU  of;  1000 
V.  Sterling  771 
V.  Stevens  339 
V.  Stidenam  5a  693 
V.  Stilton,  InhabitanU  of,  1353 
V.  Stocker  720 
V.  Stockland,  InhabitanU  of,  940.1350. 

1358 
V.  Stougbton  960.760 

V.  Stow  Burden  369 

V.  Stafford,  Ld.  805 

V.  Stratford,  InhabitanU  of,  118a  1533 
V.  Stratton,  InhabitanU  of;  84. 1356 
▼.  Street  393.  937 

V.  Stroud,  InhabitanU  oi;         763. 944. 

1332 
V.  Strudwick  173 

V.  Stuckley  371 

V.  Stumey  857. 1435 

V.  Sudbury,  InhabitanU  oC  1335 

V.  Summer  749. 786. 897. 1347 

V.  Summon  999 

V.  Surry,  Justices  of;  630.  933, 934 

V.  Sutton     S9a  377, 37a  48a  634. 71& 

735.739.947 
V.  Sutton  Bishop,  Hondrod  of,  764 

V.  Swan  270 

V.  Swanaon  335. 943 
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lUz  y.  SykM 

T.  TtMnghua 
▼.Talbot 
T.  Taverner 


p.  806. 1471 

803 

1485 

860.1473 

960 


V.  TftTistock  (InhabitaoU  of)         1255 
▼.  Taylor  917.  S43. 631. 711. 739. 780. 938 
103a  1133. 1137. 1398. 1543 
▼.  Taunton  and  Saint  Mary  Ma^. 

dalen  (InhabitanU  of)  1351 

¥.  Tedford  (Inhabitants  of)  1359 

▼.  Telacpmbe  (InhabitanU  of)  998 

▼.  Tempaat  709.  860. 1333 

▼.  Templeman      44. 640.  709.  782. 851 
V.  Tenant  331, 333 

▼.  Tendeny  (CommiMionorft  of  Sew- 
ers in)  930 
▼.  Terrell  763 
▼.  Theed  6. 351, 353. 646, 647. 1354 
▼.  Thetford  (Mayor  of)  938. 1316 
▼.  Thomas  317. 331 
▼.  Thompson  779 
V.  Thopsott  16 
T.  Thomborough  1139 
▼.  Thornton  679. 870 
▼.  Throp  338.  746 
▼.  Thrad  353 
▼.  Thursley  1355 
T.  Thurston  1150 
▼.  Thymoldy  and  Gray  374 
▼.  Thyn  1139 
▼.  Tippin  70a  1005 
▼.  TirreU  1309 
▼.  Titchfield  (InhabiUnts  of)  1354 
▼.  Tiverton,  Mayor  of,  378 
▼.  Toler  74. 796 
▼.  Tollin  865 
▼.  Tomb  366. 1138 
▼.  Tomlyn  1131 
▼.  Toole^  137. 340;  341. 960, 961. 1338 
V.  Towmnf  773 
▼.  Towsa  1017 
▼.  Traoey  15.683.779. 776.779.781. 954 
1066. 1136. 1435. 1474, 1475 
▼.  Tngony^  Mayor  and  Burgesses 

of,  377.  938. 1316 

r.Trell  609 

▼.  Treviliaa  779 

▼.  Trinity  Chapel  933. 934 

▼•  — — -  Hoase  58 

▼. Parish  1168 

T.  Trollop  353 

▼.  Tmebody  37&  1353 

V.  Tuck  353. 806 

▼.  Toeker  130. 589.  780. 963. 1314 

1407,1408 
▼.TnUion  1313. 1344 

▼.  Tlimock  1348 

▼.  Torfoot  647 

▼.  Tomer  44. 369. 933. 1001 

▼.  Tnmiah  775 

V.  Tnmith  1397 

T.Tnrthy  991.931 

▼.  Tnrvil       '  871. 1016 

v.Tntohen   56.585.730.807.950,951. 

1066. 1303. 1473 


Rez  ▼.  Tutton  p.  999. 1171 

▼.  Twine  3^0 

▼.  Tyrrel  1133 

▼.  Uffoold,  InhabiUnU  of,  1360. 1363 
▼•  Uoderbarrow  and  Bradley  Fields, 

Inhabitants  of,  1357 

▼.  Unitt  343 

V.  Upton  1465 

T.  Uriyn  1484 

.  T.  Utozeter,  Inhabitants  of,  1134. 1350 
F.  Vance  379 

y.  Vandeleer  84 

▼.  Vaoghan  869.  981 

T.  Vaux  70. 1309 

T.  Vaws  339. 1076 

Y.  Venables  47. 353. 863. 1353 

▼.  VicaittU  1148 

▼.  Vicars  37a  1337. 1395 

▼.  Vincent  1531 

T.  Viner  749. 1083 

V.  WagsUffe  83.  770 

▼.  Waite  713 

V.  WakefiUd  371. 1088 

V.  Walboume  803 

T.  Walcot  60. 6a  185. 1409 

▼.  Walden  1397 

Y.  Wall  1019 

T.  Waller  1089. 1437 

▼.  Wallis  15. 1331 

▼.  Walter  1898 

▼.  Walton,  Inhabitants  of,  1353 

▼.  Wandsworth  785 

T.  Ward      363.  68a  719.  730.  935.  938. 

931. 1439 
T.  Warle  784 

V.  Warminster,  Inhabitants  of,  968 
T.  Warne  990.  774 

V.  Warren  96 

T.  Warringham  1479 

T.Warrington  971.975.379.859.1199. 

1971 
y.  Warwick,  County  of,  999. 931. 1130. 

1188 
T.  Watkinson  135 

▼.  Watson  948.  353. 645. 1016 

T.  Watton  719 

y.  WatU  760, 761 

y.  Webbe  869. 1085. 1199 

y.  Wedworthy,  Inhabitants  of,  1170 
y.  Weobly,  dhnrchwardens  of,  997 
y.  Weeks  1909 

y.  Weggot  779 

y.  Weldo  1091 

y.  Wells    r9ia  366. 34a  394.  653. 194a 

1440. 1470. 1533 
V.  Wentworth  997 

y.  West     331, 333, 92S,  30a  997. 1001. 

1347. 1314 
y.  West  Barrington,  Inhabitants  of,  1348 
y.  West  Stafibrd,  InhabitanU  of,  1360 
y.  Westbeer  68a  783. 851 

y.  Westbnry,  InhabitanU  of,  1309. 1356 
y.  Westminster,  Dean  and  Chapter 

of,  925 

y.  Weston  331, 339. 354.  774. 996. 

1339. 1341 
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RezT. 

T. 


-,  InliabiUntfl  of, 
ander  Penyard 


p.iaflO 
761 
1168 


V.  Westwood,  lohtbitanti  of| 
V.  WeyhiU,  Inhab'tUaU  of.    1!35S.  1259 
T.  Weymoath,  Mayor  of,  247.  948 

▼.  Whaley  939. 1126, 1127, 1128 

▼.  Wharton  772.  977. 980 

V,  Westloy  279 

V.  Wheeler  483.  926 

T.  White  267. 33a  925.  lOSa  1137. 1231 
V.  Whiteohapel  1262 

▼.  Wbitechorob,  lohabttanta  of,  1259 
▼.  Whitehead  777 

T.  WhitehouM  646. 1331 

T.  WhiUng  1168. 1628 

▼.  Whitloek  303. 1505 

T.  Whiatren  929 

V.  WhiiUer       15. 296. 473. 1307. 1316. 

1337 
▼.  Wigf  782.  976, 977. 979 

▼.  Wiggot  780 

▼.  Wild  805. 1312 

T.  Wildbore  774 

V.  Wildmam  929 

V.  WUkina  127 

T.  WiUiama  57. 774. 867. 89&  930. 1140 
T.  WUlia  924  959. 963. 1243 

▼.Willi  196.782.1437 

▼.  Wilmer  198 

▼.  WUton,  Mayor  of,  924. 930. 1214 
▼.  Wilts,  Inhabitaiita  of,  242.766.1565 
▼.  Winchelsea,  Corporation  of,  293 
▼.  Wineheeter,  Biahop  o^  863 

V. ,Marqaiaof,    1147,1148 

V.  ,  Mayor  of,  1145 

▼.  Wingham,  Inhabitant!  of,  1251 

▼.  Winter  713. 813 

y.  Winterboom,  Inhabitantf  of,  1259 

1260 
V.  Wkkin  931 

▼.  Woodcheeter*  Inhabitants  o(  940. 

^  1001 

▼.  Woodfall  806 

V.  Woodward  348. 683. 772. 1447 

V.  Woolstanton,  Inhabitants  of,  89 
y.  Woolyerhampton,   Inhabitants 

of,  1256 

y.  Wootton  859 

y.  Rivers  1168 

▼.  and  St.  Lawrence,  Inha- 

bitants of,  1250. 1252 

y.  Worcester,  Bishop  of,  23. 54.  483. 83a 
993, 1128, 1129. 1393. 1399 
y.  City  of,  273. 275. 927. 1271 

y.  WorreU  801.  958 

y.  Worsenholm  26a  269 

y.  Worsenshaw  630 

y.  Worth,  InhabitanU  of,  1262 

y.  Wray  709 

y.  Wri^t         749, 750. 77a  1030. 1038 
y.  Wyatt  33a  340, 341. 353.  478.  648. 
772. 780.  860. 898. 1034. 1045. 1142. 1509 
v.Wyoh  44 

y.Wykes  802.  Ilea  1169! 

y.  Wyndham  189. 184. 300. 302 

y.  WyyiU  309. 36a  802. 1222 


Rex  V.  Tale 

1i.'6U 

y.  Yarmouth,  Inhabitants  of,   771.1254 

y.  Tarrington 

860 

y.Tates 

183. 796. 1006 

y.  York  (Archbishop  of)         869. 1054. 

» 

1124 

[»f)                    378 

V. Sheriff  of) 

132.929 

y.  Toong  (La4y) 

1007. 1070 

Reymer  y.  Grimttone 

435 

Reymond  y.  Burfaidffe 
Regard  ▼.  Reynard 

60 
45 

Reynel*8  esse 

991. 993. 1234 

Reynell  v.  Abington 

1528 

y.  Champemoon 

1496 

Sr  O.y.  Peacock             1456. 1458 

Reyner  ▼.  Parker 

263 

Reynold*!  case 

919. 1106 

Reynolds  y.  Blake 

40 

y.  Clapton 

1463 

y.  Clarke 

253. 1075. 1415 

y.Ctoytoo 

1464 

y.  Edwards 

384.1592 

y.  Gray 

87.149 

y.Hewet 

594 

y^Osbonie 

384 

y.  Porehow 

1225 

y.  Tenham,  Lady,               746. 793 

y.  Thorpe 

1195 

y.  Tipping 
Reynoldson  y.  Bladee 

841 
165 

y.  Blake 

286. 1124. 1126 

y.LoodoB,  Bishop  oC               42 

1195,  1196,  1197. 

1203 

Rice  y.  Kelly 
y.Oakfield 

168 
1013 

y.Oathnd 

1149 

y.  Sergeant 

65a  652.  692. 1214 

y.  Wihner 

1349.1438 

Rkshy.Aldred 

187 

y.  Dooghty 

614.  685. 1505 

y.  Johnston 

950 

y.  Keenling 

250 

y.  Pilklngton 

53 

y.  Player 

275. 911. 915 

421 

y.  Shore 

561 

Ridiard's  case 

898 

Richards  y.  Bartiett 

17 

y.  Caryamel 

109. 118, 119 

y.Com&rd 

1201 

y.Comfiirth 

434.540 

y.  Dayis 

648 

y.  Hovey 

499 

y.HiU 

1590 

y.  Hodges 

421484,485 

y.  Newton 

673 

Richards  y.  Penryn 

1133.  1220.  1221 

y.Sely 

363.875,876 

y.Sqoibb 

305 

y.  Turyy 

417 

(Ap)  y.  Jones 

58S 

166.  173 

y.AtikinsoB 

1447 

y.Clnhsot 

50a  ]45t 
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BidiirdiiA  ▼.  DowdeU 

¥.  Scue 
y.  Taylor 
T.Walker 
T.WiUianw 
RidiM  ▼.  Bridges 
Richfield  v.  UdaH 
Richman  t.  Gardiner 
Riehmoiid't 


p.  96 

137 

97 

356 

1480 

638 

107.  119 

658.  677.  1436 

513 

_  135 

Bichmond  (Duke  oQ  ▼•  Coetebwe  1997. 1480 
Ride  ▼.  Ride  658 

Rider  ▼.  Bradley  796, 797 

▼.  Fcywler  l91 

▼.Smith  958 

Ridffen  ▼.  Palmer  651 

Ridgway*!  case  619, 613.  1189.  1906 

Ridinn  v.  Ed^nn  1365 

Ridly  ▼.  ^leafield  37 

▼.  Warrington  (Hiudrad  of)        1319 
Ridley  ▼.  Wilaon  1090 

Ridway  ▼.  Poole  59 

Rienea  y.  Gibeon  90 

Rigaut  ▼.  Galliaand  795 

Rigga  y.  Ballingham  109 

Right  y.  Hammond  495, 496.  1160 

dem.  Shop  y.  Wrong  566 

Riffnol  y.  Rogera  1310 

Rifoy  y.  Adams  632 

Ring  q.  I.  y.  Bolton  1905 

y.  Phippard  95 

Ringe  y.  Child  1098 

Rioo  y.  Belifimi  49 

Rippoo  y.  Nwton  1695 

Riaely  y.  Wentworth  1337 

Rialey  y.  Haina  117.  399 

Rianey  y.  Selhy  460 

Ritwm  y.  Franeie  160 

Riyen  y.  Godskirt  669 

y.  Griffiths  1376 

Riyes  y.  Moanm  955 

Rivet*feease  367 

Riyet  y.  Cholmondley  54 

Riyett  ▼.  Rivett  110 

RiMkdes  y.  Barnes  193 

RobarU  y.  Stoeker  17 

Rohbini  y.  Robbms  919 

Robert's  case  1116 

Roberts  y.  Arthur  1019 

y.  Downes  1440 

y.  Hammonds  1081 

y.  Hainage  936. 444. 639. 1469. 1477 
y.  Herbert  619 

y.  Holgrvm  1993 

y.  Holywell  1995 

y.  Marriott  153.  163.  484.  597.  576 

1050 
y.  Morgan  1491 

y.  Puie  1470 

y.  Sayin  336.  917 

y.  Tremyile  804 

y.  Villars  694.  1034 

y.  Wetherall  1415 

y.  Withered     490.  807.  119a  1313 
y.  Toong  308 

Robiaet  y.  Cobb  157 


Rohin>b 
Robins  y.  Barnes 
y.CoK 
y.  Hitman 
y.  Robins 
y.  Samden 
y.  Saywasd 
Robinson  y.  Amps     . 

y.Beiiby 

y.  deagton 

(Sir  J.)  y.  Comyns 

y.  Colwood 

y.  Gosnold 

y.  Green 

y.  Greinold 

y.  Grosooort 

y.  Mead 

y.Nicholli 

y.  Pettiflbr 

y.Ray 

y.  Robinson 

y.  Smith 

y.  Standard 

y.  Stone 

y.  Tackwell 

y.  Walker 

y;Waitera 
Robsert  y.  Andrews 


p.  99.  1479 

978 

439,440,441 

165 

1094 

587 

44 

419 

449 

1936 

1453 

161.  163 

905.  973 

191 

905 

947 

65 

168 

499 

455 

508.  668 

1053 

454 

99a  1095 

649 

403 

809 

40 


Rochester  (case  of  the  Archdeacon  of)  1084 
(Bishop  of)  y.  Toong  991 


966,967 
499.  693.  675.  1047 

850 

1066 

44  435. 966. 1048 

994 

1988 

65 

55.485.565 

393 

593 

565 

465 

960.1489 

971 


Rochibrt  y.  Ld.  clly 
Rock  y.  Layton 
Rocket  y.  wilmore 
Rocks  y.  Alease 
Rodney  y.  Strode 
Roe's  case 

Roe  y.  Clarges,  Sir  Thomas, 
y.  Davy 
y.  Doe 
y.  Doe  dem.  Fitsherbert 

y. -*-~  Humphreys 

y. —  Jefferyes 

y. Wright 

y.  Gatelioase 

y.  Marshall 

y.Ocam  563 

y.  Roe  551 

dem.  Bird  y.  Doe  565 

folhamy.Wickett  591 

Hutchins  y.  Donning  979 

Jones  y.  Doe  566 

Leak  y.  Doe  566 

Wilkinson  y.  IVanmarr  470 

Roger  y.  Radclifib  1349 

Rogers  y.  Benstead  319 

y.  Bird  65 

y.  Bradley  369 

y.  Britton  1508 

y.  Boggs  508 

y.  Co^  314 

y.  Danyen  175.  640 

y.  Dayenant    935.991.384  430.556. 

645. 1101. 1593 
y.  Berkmire  538 

y.  Gibbs  463 

y.Goddard  638 


1 
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Ri^gen  y.  Jackfon 

p.  1465 

T.  Manoil 

349.1044 

▼.  RerMbj 

669.1380 

▼.  Smith 

858 

T.WilMn 

1353 

▼.Wood 

1330 

Rolfv.Noal 

484 

Rollo  T.  Lytton 

1056 

RoUv.CMiom    101.149.806.439.443.459. 
614.  619. 898. 1043. 1199. 1447. 1180. 1370. 

1375. 1497, 1498. 1500 

Rolrton  ▼.  Mun  391 

Romly  ▼.  MMnnkag  1904 

BoDipey  ▼•  AUuDfon  795 

RondoMi  ▼.  Wjratt  1994 

RoDToo  ▼.  Atwiid  99 

Roos  V.  Clealuidi  96 

▼.  Sditbiuy,  Siitriff  of,         677. 1051 

Rooke't  oaae  118a  1371 

Rooketbj*!  oaae  69. 1197 

Sookwood*!  ciM  1408. 1534 

Roop  tr.  Scrilch  1341 

Roper.  Hodgw  484 

R«par*scaae  399 

Roper  ▼.  Uoyd  1181 

Roper  ▼.  Ratoliflk  71.  591.  759.  1304.  1306. 

1316. 139a  1393. 1340. 1345. 1453. 1460 

Roaal  V,  Lampen  793 

Roae  ▼.  Bader  893 

▼.  Oreen  190 

▼.  Stapdeo  91 

▼.  Slander  793 

RoeeweU  ▼.  Prior       93. 901. 977, 978. 1490 

Roaim  V.  Sawklna  947. 1976. 1414 

RoikeUeyT.  Qodolphin  450 

Ro8B  T.  Morria  118 

▼.  Mom  109 

T.Pope  656 

▼.  Walker  38 

Roaae  ?.  Aldwiek  617 

V.  Hodgea  158 

▼.  BSorae  109 

▼.  Pjre  96a  393 

Roaae  556 

RoaaeU  t.  Roaaen  1904 

Roaaiter  v.  BtAUng  384 

Rotheram  v.  Greene  307.  681 

Roundel  ▼.  PoweU  1508 

Roape  ▼.  Atkiaaon  907 

RooBT.Artoia  337.599 

T.  Etherington  678 

V.  Gooach  350.  757 

Ronae'a  oaae  135 
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Six  Carpenters'  case        490. 538. 1414, 1415 

Skaifes  y.  Nelson  59. 64. 917 

Skarning  y.  Thartwell  60.  459 

Skelton  y.  Bide  517. 1489 
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852.1425 

790 

53 

74,  75, 76, 77. 1014 

792 

307 

1443 

158 

1445 


Smith  y.  Clarke 
y.  Collins 
y.  Crabb 
y.  Cranshaw 
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y.  Gosse 
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y.  Pierce 

y.  Poydreill,  Ezecntors  of, 

q*  t  y.  Prager 

y.  Reynard 

y>  Richardson 

V.  Scandness 

y.  Scaiffe 

V.  Sharp 

V.  Shelberry 
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Stampe  y.  Burgesse  305 

V.  Clinton  41. 307.  742 

y.  Kinsey  649 

Stamper  y.  Hodgson  653.  692 

Standen  y.  Hall  391 

Standred  y.  Shorditch  305 

Stanford,  £arl  of,  y.  Gordon  267 

Stanhill  y.  Hicks  324 

Stanhope  y.  Blith  1281. 1289 

y.  Butler  116 

CLd.)  y.  Equester  1061 


Stanhope  (Ld.)  y.  Lincoln,  Bp.  of,  735. 1219. 
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Stretch  y.  Wheetor  126 

Stretten  y.  Brown  340 

Strickland  y.  Thorpe  1015. 1420 

Strober  y.  Heber  61 

Strode  y.  Birt  1390 

y.  Byrt  310 

y.liuirtin  799 

y.  Osborne  597. 1518, 1519 

y.  Perryers  1529 

Strong  y.  Coortney  107. 1116 

▼.  How  136. 906 

y.  Saonders  >  162 

Strongford  y.  Green  157 

Stroad's  case  555. 1531 

Stroad  y.  Birt  1393 

y.  Gerrard  18.26.633 

V.  Horner  484. 1381 

y.  Hoskins  1115 

y.  Roper  1027 

y.  Wells,  Bishop  of;  1126 

Strowd  y.  Keckwith  574 

Stowde  y.  Ladlowe  1392 

Stuart  y.  Tucker  751 

Stubbins  y.  Bird  10. 15. 1050. 1517 

Stabbsy.Rigbtwise  498 

Studhdm  y.  Hodgson  H 

Studbolme  y.  Mandall  413 


TABLE  OF  THE  NAMES  OF  CASES. 


1693 


Stadtey  y.  Start  p.  169 

Studwell  V.  Barton  1243 

Stokoley  y.  BaUer        14.  315. 937.  316.  3ia 

643. 738.  743, 743.  745. 834. 876.  909 

y.  UnderhiU  833 

Starton  y.  Casher  1515 

y.  Pterpont  5 

Statfield  y.  Somerset  335 

Statter  y.  Freston  391 

Stylepan  y.  Patrick  311.  383 

Styrrop  y.  Stoakes  393 

SadaU  y.  Wy  tham  613 

Soddlecombe  and  Borwash  (between 

the  Inhabitants  of)  1169, 1170 

Suffolk's  (Ld.)  case  38. 663 

Sofiblk  (Coantess  of)  y.  Floyd  31 

Suliard  y.  Stamp 
SaHy  y.  Dally 
Sumner  y.  ferryman 
Surly  y.  York 
Sussex  (Coantess  of)  Worth 

(Earl  of)  y.  Temple 
SatcIi6S9  y.  Constable 


113 

1130 

337 

1103. 1115 

877 

631 

473.1395 

608 

944. 1103 

1441 

917 

736. 1130. 1414. 1419 

76 

639. 1339 

1480 

1438 

V  1385 

5 

1065 

746 

1008 

1067, 1068, 1069 


y.  Reynell 
Sutton's  case 
Satton  y.  Andreirs 
y.  Benin 
V.  Moody 
y.  Sparrow 
Swain  y.  Holman 
Swaine*s  case 
Swale  y.  Leayer 
Swales  y.  Lawther 
Swallow  y.  Emberson 
Swan  y.  Freeman 
y.  Goreland 
y.  Porter 
Swans  (The  case  of) 
Swansoomb  and  ShinsSeld  (between 

the  Parishes  of) 
Swarbreck  y.  Wheeler 
SwBye*8  case 
Swayne's  ease 
Swa3me  y.  WaUinser 
Sweetapple  y.  Goodfellow 
Sweetlsnd  y.  Beeaseley 
Swift  y.  Morth 
Swinnerton  y.  Bntler 
y.  Meller 
Swinstead  y.  LaUall 
Swinsted  y.  ]>deil 
Sword  Blade  Company  y.  Dempsey 
Sydenham  y.  Keilaway 
y.  Lamerton 
Syer^scase 

^yford  and  Castlecharch  (between  the 
r  Parishes  of) 
Sym*s  case  16. 635. 733. 1176. 1498 

Symes  y.  Oakes  171 

Symmes  y.  Smith 
^mmons  y.  Briscoe 

y.  Mayor  &c.  of  Totness 
Symond's  case 
Symonds  y.  Cadmore        137.  703. 878. 1367 
y.  Parmenter  7 

Symons  y.  Thrustoat  70 

Vol.  II.  80 


1000 

43 

339 

635 

191 

599 

65 

791 

406 

360. 1180 

301 

1334 

57 

1636 

1341 

776 


1359 


409 

1007 

615 

835 


Sympson  y.  Penrith  (Inhabitants  of )  p.  1091 
V.  Quinley  437 

y.  Soathem  1364 

Syma  y.  Tyms  S 

of)  1397 

883 

1154 

1347 

758. 1345 

1049 

1388 

974 

1449 

13.953 

587 

1065 

483 

1334 

119 

1137 

619r704 

434 

360 

1059 

1104 

5 

943 

1389 

973. 1439 

833 

336. 338,  339, 330 

17 

537 

130. 360, 361 

483.  966. 1167 

180 

330 

915.934 

364 

87 

467,468 

713 

1477 

134a 1354. 1539, 1530 

353 

38 

454.603 

1479 

1031 

493. 511 

335 

68 

833 

1309 

1333 

371 

309 

139 

711,  713.  780 

1386 

543 

565 

133.801 

1309 

1059 


Tailors  of  Ipswich  (• 
Tailoor  y.  Fitzgerald 
Take  y.  Check 
Talboe  y.  Dickinson 
TaIbot*s  case 
Talbot  y.  Hopwood 

y.  Ma^ 
y.  Odlham 
Talbott  y.  Spear 
Tallant  y.  Grermyn 
Tally  y.  Sparkes 
Talmon  Aldrich 
Talory  y.  Jackson 
Tanfield  v.  Finch 
Tanner  y.  Lawrence 
Tantraw  y.  Morrison 
Tbpner  y.Murlett 
Tapscot  y.  Wooldridge 
Tarset  y.  Loyd 
Tarlton  y.  Wragg 
Tarrant  y.  Mawr 
Tarrington's  case 
Tarton  y.  Benson 
Tasbrongh's  case 
Tashbum  y.  Hayelock 
Tasker  y.  Salter 
Tassel  y.  Lewis 

'y.  Shaal 
Tate  y.  Gleed 
Tate  y.  Lewin 

y.  Whiting 
Tatlock  y.  Swan 
Tainton  y.  Berry 
Tayemer's  case 
Tayerner  y.  Cromwell 
Tayernor  y.  Skingle 
Taw  y.  Bory 
TWny*s  case 
Taxton  y.  Mills 
Taylor's  case  336.393. 
Taylor  y. 

y.  Ames 

y.  Baker 

y.  Becket 

y.  Bekon 

y.  Biddall 

y.  Bird 

y.  Bramble 

y.  Brindley 

y.  Brook 

y.  Brown 

y.  Clerk 

y.  Fisher 

y.  Fuller 

y.  Griffith 

y.HaU 

y.  Haynes 

V.  Jefis 

y.  Jones 

y.  Lake 

y.  Lawson 
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Taylor  ▼.  MarUiun 
V.  Matthews 
V.  Nichols 
y.  Page 
V.  Parner 
V.  Rains 
▼.  Reignold 
V.  Sayer 
V.  Sea 
y.  Seed 
y.  Sharman 
y.  Shair 


p.  95 

344. 843. 134S 

1090 

22 

292 

1106.1543 

749 

496 

122 

913 

974 

363.  365.  366.  703,  704 


y.  Sherring  (Company  of)     246, 247 
y.  Shoiles  1397 
y.  Walker  1193 
y.  Wasteneys  168 
y.  Wilbore  568 
y.  Wells                      261. 1449. 1489 
y.  Wheeler  357 
y.  Willes  1483 
y.  Wittall  1055 
Tayson  v.  Rush  440 
Teale  y.  Cheshire  170 
Teat's  ease  335 
Teat  y.  Browne  1019 
Tedbarie's  case  1084 
Teely  and  Willedon  (between  tho  Par- 
ishes of)  1252 
Telly  y.  CoUier  502 
Tember  y.  Gardiner  1032 
Temple's  (Sir  R.)  case  1021 
Temple  y.  Bishop  3.  832 
y.  Killingworth  917 
y.  Welds  114 
Templeman  y.  Case               253. 1191. 1427 
y.  Cross  1410 
Tenant  y.  Goldwin          254.  258.  689. 1522 
Tenowe  v.  Smith  54 
Teril  y.  Dune  1485 
Terral  y.  Shain  339 
Terry  v.  Hooper  1387 
y.  Reding  326 
y.  Stradwicke  1419 
Tesson  y.  Laxan  344 
Teyells  y.  Colyille  126 
Teyon  y.  Turner  1229 
Tey  y.  Drury              592.  694,  695.  701.  706 
Thales  y.  Seignoret  1373 
Thare  y.  Thare  150 
Thatcher  y.  Damport  1141. 1231 
Thatcharst  y.  Minns  1172 
Theed  y.  SUrkey  409. 1363 
Theedham  y.  Jackson  844. 1013 
Theobald  y.  Brook  176 
y.  Long  843. 10)1 
y.  Tregoll  1537 
Theobalds  y.  Duffy  516.  942 
Thetford's  (Mayor  of)  case      133. 371.  379 
Thetford's  School  case  518 
Thetfbrd  y.  Thetford  876.  935 
Thin  y.  Thin  220. 1145 
Thinn  y.  Chumley  100 
Thinner  y.  Rigby  153 
Thomas  and  Green's  caM  714 
Thomas  (Ez  parte)  192 
y.  Acklam  47 


Thomas  y.  Azworth 
y.  Bishop 
y.  Bttshell 
y.  Cadwallader 
y.  Desanges 
y.  Gifford 
y.  Hole 


p.  1284 

227.233.946 

465 

419 

1077 

1115. 1382. 1391 

542 


«    y.Howell324. 327.338. 469.499. 1530 

y.  Uoyd  14 

y.  Loyell  899 

y.  Nichols  30a  425. 446.45a  463. 481 

y.  Popham  194  201 

y.  Sorrell  22.530. 531. 534, 535.736. 

866, 867.  874. 1014, 1015. 1070. 

1302. 1305. 1398 

y.  WiUoughby  56 

Thomason  y»  Mackworth  309.  617.  687.  692L 

69a  701. 1483 

Thomason  y.  Batty  556 

Thomklns  y.  Barret  1068 

y.  Pinceot  1179 

Thomlinson's  case  39.  749 

Thomlinson  y.  Arriskin  155. 162 

y.  Brown  901 

y.  DightoD  209. 46a  877.  1061. 

1219 

y.  Gorton  974 

Thompson  y.  Atkinson  1056 

y.  Baker  595 

T.  Browne  1090 

y.  BnUer  206 

y.  Collier  13 

y.  Comfort  1118 

y.  Crocker  56 

y.  Dempster  1274 

y.  Treyanion  1432 

▼.  Gardner  460 

y.  GoodftUow  934. 984 

y.  Harvey  311. 453 

y.  Leach  208.  348. 35a  577. 641, 

642. 766. 789. 794. 915. 967. 1150. 

1157. 1162, 1163. 1210. 1222 

y.  PincheU  213.  667 

▼.  Soroggs  1085. 147a  1480 

V.  Smith  dem.  Warner  569 

V.  Teller  1059 

V.  Treyanian  1529 

Thomson  y.  Batty  893 

y.  Clark  39a  65a  1450 

V.  Harvey  1398 

Thorington  y.  Stratton  1461 

Thorbald  v.  Long  1013 

Thomboroogb  y.  Whitacre  254. 1U8 

Thornby  v.  Close  949 

Thomby  dem.  Duke  and   Ducheae  of 

Hamilton  y.  Fleetwood  103.  12a  129. 289. 

39a  524.  569.  603. 616.  698.  702. 754.  833. 

865. 889. 949. 1004, 1005. 1146.  1 157. 127a 

1301, 1302,  1303.  1305.  I30a  1317. 1327. 

1337, 133a  1365. 136a  1393 

Thomcrofl  y.  Bayes  447 

Thome  y.  Fuller  109 

Thorneton  y.  Bernard  261 

Thomhill  y.  King  412 

y.  Lamax  67 

Thomley  y.  Hughes  61 
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Thornton  ▼.  Kemp 

p.  1U9 

▼.  Lyeter 

95 

y.  SavUle 

7.10 

Thorp  V.  Fowls 

389 

V.  Taylor 

1469 

V.  Thorp  107.  111.  117,  lia  123. 330. 
331. 1057. 1118. 1153, 1154, 1155 

Thorogood  ▼.  Collins  826 

Thorold  ▼.  Baily  33 

Y.  Smith  945.  946. 1346 

Tboroton  v.  Blackbourne  754 
Thoroughgood's  ease  467, 46a  471.  908, 909 

ThoroQghgood  y.  Scrogs  1216 

Thrale  y.  Vaughan  602 

Threadneedle  y.  Lynam  559.  743. 879 

Thredder  y.  TraYis  565 

Threlkeld  y.  Goodfellow  767 

Throckmorton  y.  Traoey  40.  141.  305.  346. 

467.  538.  691.  740.  745.  879. 886.  890.  909. 

935. 1218, 1219 

Throekmorton's  case  1173 

Throgmerton's  case  336. 1439 

Throp  Y.  Taylor  462 

Thrope's  case  771 

Thrope  y.  Thrope  319 

Throwgood's  case  979 

Thrusby  y.  Warn  479 

Thmston  dem.  Turner  ▼.  Gray                569 

Y.  Slatford  637.  643 
dem.  Park  y.  Troablesome       569 

Thmstout  Y.  Peake  703 

Thorbone's  case  125.  685 

Thurcoit  Y.  Carpenter  1421 

Thorland's  case  90 

Thttrsby  y.  Halbot  153. 155 
Tborsby  y.  Plant  23. 49  lOL  837. 1176. 1184, 

1186, 1186 

ThursfieldY.  Jones  llOl 

Tibbot  Y.  Haynes  1281 

Tibba  y.  Smith  1283 

Tidm^h  y.  Proctor  '  1078 

Tiffard  y.  Wareop  639 

Tiffins  Y. 4 

Tildell  Y.  Walters  1384 

Tilden  y.  Parfreman  614 

Tilsden  y.  Perframain  168. 1080 

Tiley  y.  Cowling  1537 

TUford  Y.  French  106. 161 

TiU  Y.  Bartlett  391 

TiUes  Y.  Abbott  1089 

Y.  Clow  421 

Tilley's  case  a2a  635 

Tilley  y.  Fozall  800 

TUIy's  case  1537 

Tilly  Y.  Richardson  601,  602 

Tilney  y.  Watson  975 

Timberley  y.  Childe  337 

Y.  How  310. 1371 

Tinker  y.  Lidcot  1458 

Tippin  Y.  Grower  1185 

Tipping  Y.  Cozins  1456. 1511 

Tirrel  y.  Gardiner  1474 

Tissard  Y.  Warcup  1467 

Tlsdale's  case            '  112 

Tisdale  ▼.  Bedington  917 

Y.  Essex  405. 412. 1510 


Titchbome  Y.White 

p.  251 

Tile  Y.  Worcbester 

64 

Titley  y.  Foxall 

1096. 1423 

Titney  y.  Norris 

102 

Tittle  Y.  GroYOtt 

486 

Titus  Y.  Perkins 

426.430 

Tiverton*B  (Mayor  of)  case 

1291 

Tocock  Y.  Honyman 

651 

Todd  Y.  Bedford 

94.213 

Y.  Stokes 

206 

Todderidge  y.  Maoalby 
Toe  Y.  Adlam 

1378 

.^^^6 

Toler's  case 

342.793 

Tolhurst  Y.  Brickenden 

lib 

Toll  V.  Dawson 

151 

Tombes  y.  Ethrington 

370 

Tomkins  y.  Barnet 

113, 114 

Y.  Bamett 

1464 

Y.  Crocker 

1245 

Y.  Gratton 

692 

Y.Hill 

1440.1443 

Tomles  y.  Chandler 

326 

Y.  Ethrington 

961 

Tomlin  y.  Fuller 

1521 

Tomlinson  y.  Freeman 

1112 

Y.  White 

385 

Tompkins  y.  Pinconrt 

1180 

Toms  Y.  Hammond 

51 

Y.  Lloyd 

14 

Y.  Myttott 

191 

Thomson  y.  Gierke 

942 

Y.  Thornton 

520 

TnnrnrH  t 

1414 

Toog*s  case 

332 

Tonge  Y.  Tonge 

97 

Tonham  y.  Trundle 

646 

Tonkin  y.  Croker 

332 

Tonstall  y.  Williamson 

447 

Tontine  y.  Croker 

1482 

Tood  Y.  Hasling 

1543 

Took  Y.  Glascock                   495. 

1367, 1368 

Tooke's  case 

142 

Tooke  Y.  Fitzjohn 

582 

Tooker's  case                           142, 143.  829 

Tooker  y.  Beaufort  (Duke  of) 

635 

Y.  Loane 

1117 

Tooley  y.  Windham 

111 

Toomes  y.  Etheriogton 

1016 

Topham's  (Churchwardens  of)  case         997 

Topham  y.  Pannel 

324 

Y.  Tollier 

1155 

Topsail  Y.  Ferrers 

429 

Torley  y.  Preston 

435 

Tormoulin  y.  Sands 

1110 

Torrent  y.  Bnrljr 

958 

Toryer  y.  Gildridge 

23 

TotUge  Y.  Petty 

94.  1423 

Touchin^B  case 

1091 

Tourson's  case 

769 

Tourson  y.  Tourson 

39.  nil 

Touryille  y.  Penny 

64 

Towers  y.  Borrows 

511 

Y.  Osborne 

345.  725 

Town  Baillie*s  case 

437 

Townsand's  case        86. 207, 20e 

1.  691.  810. 

856, 857. 

923.  1480 
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TowDMDdv. 


p.S19 
1480 


y.  Dappa 

(Ld.)  V.  HnghM  (Dr.)  1S36, 1327. 


795.  766.  1113. 


▼.  PastoD 

V.  Pridy 

▼.  Thorpe 

T.  Wall 

y.  Walley 
Traoey  v.  Talbot 
Tracy  y.  Datton 

y.Veal 
Traheame  y.  Cleabruoke 
Trahare  y.  Peace 
Tranter  y.  Wateon 
Tranton  y.  Duggfina 
Trapp*s  caee 
Trayell  v.  Oarterer 

Trayer  y. 

Travere  y.  Meres 
Trea  y.  Cleabrooke 
Tredway*8  case 
Trcdymmock  y.  Perrymau 
Tregany  y.  Fletcher 
Tr^nwell  y.  Sherwin 
y.  Strachan 
Treherne  y.  Gressingham 
Treil  y.  Edwards 
Trelawney  y.  Winton,  Bishop  of, 
Trepart*s  case 
Tresham*B  case 
Trelhewy  y.  Ackland 
Treyannian^B  case 
Treyanion  y.  PenhoUow 
Treye's  case 
Treyerton  y.  Hicks 
Treyett  y.  Aggas 
Treyisa's  case 
Treyil  y.  Ingrain 
Treyilian  y.  Andrews 

T.  Lawrence 


303. 
1462. 


177. 


y.  Pine 
Trevor's  case 
Trevor  y.  Trevor 

V.  Wall 
Tribe  y.  Pratt 

T.  Webber 
Tricket  y.  Hornby 
Trigg  y.  Tomer 
Trim  y.  Slater 
Trieman  y.  Hanwell 
Trinity  College  case 
Trinity  College  y.  Tonstal 
Trinity  House  v.  Crispe 
Trippet  y.  Eyres 
Trippmg  y.  Cosens 

v.  Smith 
Tristram  v.  Balsinglass 
Treyett  v.  Anas 
TroUin  v.  Blife 
Trollop's  case 
Trollop  y.  James 

y.  Richardson 

Trot  v.  Spariing 


690 

65 

55a  1019.  1117 

533.  664 

513 

537,538 

313.  940.  973 

460 

443 

1304 

1134 

nil 

1135 
784 
111 
111 
1185 
1149 
1436 
1503 
838 
1146 
950 
677 
335 
634.883 
50.  674. 1057 
575. 677.  843. 1305 
1191 
18 
378 
70 
336. 475 
447.1333 
1154 
889.1413 
310. 560.  G33,  634 
1471 
10. 186. 1300. 1400 
1333 
708 
797 
43 
190. 193 
110 
1090 
136 
1530 
377 
73 
344,345 
148 
701 
153.155 
630 
1375 
441 
363.  647. 1016 
1387 
5 
144 


Trotter  y.  Blake       363. 364. 365. 560.  635. 

634.935 


Trowbridge  y.  Weston  p-  U® 

Trowel  y.  EUford  873. 1363 

Troy's  case  138, 139. 1313. 1338 

Troetitle  y.  Ashbnrn  564 

Trolock  y.  Rigsby  »8 

Trundaly.TroweU  1048 

Trascott  y.  Carpenter  800. 1485 

Trasto  v.  Ewer  158 

Trye  y.  Bargh  539 

Tryer  y.  Gildridge  665 

Tryon  v.  Carter  355.  458. 1189 

Tubb  y.  Tubb  180 

Tuberyile  v.  Stamp  353. 1444. 1490 

Tack  v.  Frenchman  508 

Tacke's  case  493. 6» 

Tucker  y.  Goaldboum  178 

y.  Hodges  1130 

y.  Norton  603. 654 

y.  Towell  1107 

Tackerman  y.  Jefferes  500 

y.  Tackerman  469 

Tagg  y.  Tamer  55 

TuSam  y.  Roper  476. 47a  877.  ^ 

Taflon  and  Ashley's  case  68 

y.  Temple     388.  390. 378.  866.  878. 

1038. 1137. 1393. 1404. 1463 

Take's  case  115. 118 

Takely  y.  Hawkins  361 

TttUel  y.  Linfield  1058 

Tally  y.  Hamlin  504 

y.  Marwood  W37 

y.  Sparkes  194. 196, 197 

Tarants  y.  WiUiams  131 

TnrberyU  y.  Stockton  563 

y.  Tipper  40a  989. 1313 

Tarbet  y.  Dassigney  762 

Tarbeyille  y.  Savage  93 

Tarbil's  ease  ^14 

Torfoid  V.  Hoggins  6ia  710 

Turner's  case  53.676.838.848 

Tamer  v.  Baraaby  63, 568 

y.  Benny  115 

v.  Brent  460 

T.  Brewer  930 

y.  Davies  33.  35, 36.  97.  656 

▼.  Filgate  989. 1310. 1413 

y.  G«thin  1109. 1113. 1117 

y.  Goodwin         43. 45. 99. 316. 319, 

330. 383. 1373, 1374. 1453 

v.  Gray  54 

y.  Horton  1395 

v.  Lyddel  MStl 

y.  Maine  131. 197. 970 

y.  Man  1491 

v.  Mead  339 

v.  Mosse  587. 1357 

y.  Norse  633 

v.  Palmer  389 

v.  Rainier  1116 

y.  Sehombetg  168 

and  Gray  ▼.  Smith  37 

v.  Sterling  990 

y.  Storge  553 

y.  Thompson  465 

v.  Tomer  38a  483. 790 

V.  Warren  166. 1347 
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Tnraley  ▼.  Woodhome  p.  845 

Turant  v.  Mawe  213 
TartlM  V.  BrasenoM  College  in  Oxford  1388 

Torton  t.  Benson  238 

Tniton  V,  Hayea  167 

V.  Reignolde  282,  1023 

V,  Reynolda  890 

TottU  y.  Aynsworth  952.  1466 

TuttT  ▼.  Kempeon  66 

Twutei  y.  Shaw  1284 

Twayne  ▼.  Stevens  902 

Tweed  v.  Lowell  233 

Twells  V.  ColYille  125 

Twisleton  v.  TraTon  149 
Twyne's  case      238.  349.  1123.  1307.  1407 

Tyffin  V.  Wingfield  257 

Tyler  v.  Fisher  620 

y.  Bendlowe  106 

Tyly  y.  Morrice  251 

Tyndal*8  case     .  264.  293, 294 

Tyne  y.  Worcester  (Bishop  of)  67 

Tynte  y.  Eyery  391 

T>ack*s  case  138 

TyrrePs  case  202 

Tyrrell  y.  Bark  1412 
a>rringham*s  case    304, 305.  308.  317.  535 

Tyson  V.  Bushe  686 

'  y.  Cooke  391 

y.  mUiard  598 

Tyssen  y.  Clarke  1220 

Tyu  y.  Willis  507 


Udal  y.  Udal 
Uffhtred'i 
Ugnoll  y.  Paston 
Vmable  y.  Fisher 
UmfreyiUe  y.  Lock 
Underhill  y.  Broke  et  ox. 


1516.  1519, 1520 

321 

249 

1185 

464 

3 


y.  Deyeraux 
y.  Durham 
y.  Kelsey 
Underwood  y.  Howson 

▼.Parks 
Unwin  v.  Kirohofib 
y.  Robinson 
Upchard  y.  Tatam 
Upton  y.  Bassett 
y.  Dawkin 
y.  Pinfold 
▼.Wells 
Upshare  ▼.  Aidee 
Usher  ▼.  Boshnel 
y.  Edmonds 


y.Whiston 
Vakleh  y.  Hunt 
Valentine  y.  Dennis 
V.  Fawoet 
y.  Hawkins 
Vales  ▼.  Frenoh 
Vakt  V  Tjrler 
VaOet  y.  French 
Vandam  ▼.  Deroaell 
Vandeput  ▼•  Lord 
Vanderesh  y.  Waylet 
Vaae*s  (Ld.) 


249.  652.  692.  1412 

566 

364 

1413 

642.  1293 

1080 

140.  153 

1447 

1335 

825.  1419 

1285.  1292 

651.  654 

251 

1433 

1059 

764 

390 

602 

435 

1091 

1230 

115 

52 

1106 

143 

96.174 

6511033 


Vane*s  case 

Vane  y.  Bernard  (Ld.) 
y.  Mitchells 

Vanhatton  y.  Morse 

Vanlore  y.  Tribb 

VarreU  y.  Wilson 

Vasor  y.  Baile 

Vasper  y.  Eddowee 

Vaspor  y.  Edwards 

Vanghan's  case 

Vaughan  y.  Atwood 
y.  Browne 
y.  Burgh  (Ld.) 
y.  Casewell 
y.  Ellis    ' 
y.  Eyana 


y.  Gunmaker's  Company     ^ 


p.  854 

581 

1066 

122 

151 

336 

65 

539,540 

539,540 

1407, 1406, 1409 

259.426 

659. 1121. 1122 

60 

1133 

1394 

1111.  1098 

925 


y.  Lewis 
y.  Loyd 

y.  Norris 
y.  Paramore 
y.  Williams 

Vaux*s  (Ld.)  case 

Vauz  y.  Jefieries 

Vayasor*s  case 

Vayasor  y.  Crofts 

Vawdney  y.  Pannell 

Veal  y.  Warner 

Veghelman  y.  Keighley 

Viere  y.  Je£^ies 

Ven  y.  PhiUips 

Venable*s  case 

VenaUe  y.  Dafl 

Venables  y.  Harris 

Vergen  (Peter)  Bail  of 

Vere  y.  Reiner 
y.  Smith 

Verney*s  (Sir  R.)  case 


530 

1093 

1193 

1213 

396 

15. 781. 766. 962. 1315 

105.531 

376. 1459 

11.1343 

276. 279 

152. 457. 1063 

96 


30 
364 
135. 1298 
462 
71.  731 
175 
116 
485 
1034 


Vernon's  case   473. 547. 550. 831. 1225. 1305 


Vernon  ▼.  Alsop 
y.  Benson 
y.  Boyerie 
y.  Goodrich 
y.  Jefferies 
▼.  Manners 
y.  Vernon 
Very  ▼.  Carew 
Vesey  ▼.  Harris 
Veiey  ▼.Smith 
Vicars  ▼.  Langham 

▼.  Worth 
Vice  y.  Burton 
Vicoonty.  Lloyd 
Videon  y.  Cooke 
VUla  ▼.  Dimook 
Villars  y.  Cary 

V.  Parry 
Villers  ▼.  Beaumont 
Vincent's  case 
Vincent  y.  Aply 

V.  Atwood 

▼.  Boston 
▼.  Bodardo 
▼.  Leo 
▼.  Pireslon 


318, 319.  455 

739 

684 

1393 

414. 1025, 1026 

271. 273, 274 

108 

144 

122 

3 

272,273 

1103 

261.  597 

1267 

389 

50 

446. 456. 952 

60 

202 

573.692 

1103 

485.  1204. 1229. 1233. 

1235 
527 
133 
523 
841 
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Ytncent  r.  WiUonghby  p.  140 

Vindbam'fl  case  1096 

Vinkenterne  v.  Ebden   536, 537. 1395, 1396 
Vinter  v.  Allen  849 

Vintner's  Company  301 

V.  aerk      345. 348. 300 
V.  Pawey  348 

1313 


Yirely  ▼.  Gunstone 
ViU  V.  Vita 
Vivian  v.  Campion 
Vorlett  V.  Blake 
Valvar  v.  Higgins 
Vynior'scase 

Waddington  v.  Fitoh 
Waddrinffton'B  caae 
Wady  Y.  Newton 
Wade's  Case 
Wade  ▼.  fiaehe 
Y.  Baker 
Y.  Braanche 
Y.  Drake 
Wadesley  v.  Adams 
Wags  Y.  Comet 
Wagstaff 's  ease 
Wagstaff  Y.  Rider 
Wagstaffe  v.  Long 
Wainright\i  (Dr.)  case 
Wainwright  y.  Bagshall 
Waite  Y.  Smales 
Waites  y.  Briggs 
Waitt  Y.  Essington 
Wakefield's  case 
Wakefield  y.  Costard 

Y.  Hodgeson 
Wakeford's  case 
Waker  y.  Snowe 
Walcott  Y.  Powell 
Walden  y.  Hdman       / 
Y.  Mitchell 
Y.  Roscarriott 
Y.Ursy 
Y.  Vesy 
WaldergraYo's  case 
WaldgraveY.Agar 
Y.  Agles 
Waldo  Y.  Harrison 
Y.Lambert 
Waldron's  caae 
Waldron  y.  Roscaned 
y.  Symmonds 
Wales  Y.  Norton 
Walford  y.  Savile 
Walgraye  y.  Taylor 
Walker's  case 
Walker  Y.  Alder 
Y.  Atwood 
Y.  Bellamie 
Y.  Brook 
Y.  Dawes 
Y.HaU 

Y.  Hammersly 
Y.Hancock 
Y.Harris 
Y.  Hemey 
V.  Holyday 


63.1333 

418 

38 

417 

163 

165 

935 

564.695 

333.  954. 1373 

360.434 

373. 746 

106 

110 

740 

174 

366 

1068 

844 

1118 

393.557 

974 

1143 

361 

1541 

304 

696 

365 

1163 

444 

13.953 

1389.1391 

695 

1310 

687 

1354 

1381 

1386 

58 

1308.  1369 

136 

1495 

1087 

1384 

6. 33. 34. 1048 

81 

939.963 

656 

337 

900 

66.1389 

107 

86.1459 

1378 

840 

443.1184 

730 

30,  31. 733.  837 


Walker  y.  Kemey 

Y.  Lambe 

q,  I.  Y.  Laughton 

Y.  NeYil 

Y.  Packer 

Y.  Priestly 

Y.  Robinson 

Y.  Rambold 

Y.  Slackoe 

Y.  Stokoe 

Y.  Towne 

Y.  Walker 
Wall  Y.  Dukes 
Y.  Fulwood 
Y.  GroYet 
Wallace  y.  WiUington 
Watler'b  case 
Waller  Y.Croot 
Y.  Green 


p.  43.631 

335.989 

5 

551 

390 

435.843 

384 

539 

57.59 

565.597.600 

974 

114.  441. 1486. 1498 

1490 

481.1491 

319 

844 

599.714 

451 

178 


(Sir  T.)  Y.  Hanger 

Y«  King 

Y.  Lambe 
Wallay's  (Sir  W.)  case 
Walley  Y.Reede 
Wallis  v.  Pain 

v.  Soot 

Y.Smith 

Y.  Sonire 
Walloon  Y.  Fitigerald 
WaUop  Y.  Inrin 

Y.  TaykNT 
Wallpool  Y.  King 
Wsimsley  y.  HaYard 
Y.  Russal 
Walpool  Y.  Robinson 
Walrond  y.  Fransham 
Y.  Van  Moses 
Y.  WinroU 
Walsaly.AIkm 

Y.  Heath 
Walsh  Y.  Haddock 


4 

159 

1033 

1337 

507 

864.1384 

119,130 

463 

799 

318 

4 

478 

144 

175 

841.1389 

55 

43 

43. 683. 14^  1445 

768 

3 

307.573 

170 

354 

539. 596. 71&  1015 


Y.Wray 

Walsingham's 

WalUmale  (Parish  of )  Y.  Great  Nuton  11G9 

Walter  y.  Channer  304 

Y.  Drew  514. 517 

Y.  Heyiiird  583 

Y.  Laughton  1313 

V.  Montagoe  413 

Y.  Norwich  (Dean  and  Chapter 


oO     , 
Y.  Romball 

Y.  Stock 
Waltham  y.  Sparkes 
Walton  Y.  Chesteifibld 
Y.  Spark 
.  Y.Stanton 
Waltons  Y.  Waterfaooae 
Walworth  y.  Houghton 
Walwyn  v.  Awbeny 

Y.Smith  535. 537. 838. 13U.  1339 
Wangford  Parish  y.  Brandon  Parish  1170 
Wanklbrd  3a  33.  339.  46a  491.  658,  659. 

661,  668. 665. 667. 1531 
Wann  y.  Iyio  1150 

Wannel  y.  Chamberlain  of  London  346 


405 

538, 539. 995. 1411 

597 

1403 

995 

lOSl 

1506 

435.479 

•  1061 

385.536.1383.1423 
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Want  Y.  Swayne 

Waples  ▼.  BaJHMt 

War  V.  Hantley 

Warcop  V.  Morae 

Ward'a  caae 

Ward  and  Blunt'a  case 
Y.  Apprice 
V.  Brampaion 


p.  1374 
858 
941 
109 
444 
810 
.  630 
256 


Y.  Charitable  Corporation  68. 1055 

Y.  Downing  322 

Y.  Eirea  1120 

Y.  EUayn  S49 
Y.  EYans  114.  227«  228, 229, 230.  636. 

826. 917.  945. 1032 

Y.  EYorard  741. 824. 1026 

Y.  EYoret  903. 1195 

Y.  Kidawin  444.  446 

Y.  Knight  709 

Y.  SaYUe  1193 

Y.  Studman  1325 

Y.  Walthewa  €24 

Warden  y.  Roaa  313.  912 

Ware  y.  BoydeU  394 

Y.  Rackett  43 

Wareing  y.  Pottera  393 

Waring  y.  Bletchington  59 

.     Y.  Dewbary  1183 

Wamcombe  y.  Carril  694,  695 

Wameford  y.  Warneford  1526 

Wamer'a  caae  290.  910 

Warner  y.  Cropwell  1283 

Y.  Green  648. 1490 

Y.  Irby  9. 11 

Y.  Prideauz  1072 

(Sir  H.)  Y.  Saokermon  397 

Y.  Seaman  1544 

(Sir  H.)  Y.  Wainaford  35 

Y.  White  177 

Warren'a  caae  313 

Warren  y.  Arthar  ^8.  889. 1414 

Y.  Cornet  179.  622 

Y.  Farr  1442 

Y.  Lapdon  1489 

Y.  Lee  331.  498 

Y.  Magdalen  College  350 

Y.  Mathews  710.  731 

Y.  Prideanx  428. 1395 

Y.  Sayre  805 

Y.  Smith  349 

Y.  Wakeley  564 

Warrener  y.  Thrustont  55 

Y.  Giles  630 

Warrington  y.  Elliott  1078 

Y.  Mosely  758. 1069. 1396 

Warsoop  y.  Abell  362 

Warter  Y.  Potter  454 

Warwick  (County  of)  y.  Coventry  (Bi-^ 

shop  of)  323 

(Countess  of)  y.  Atwood  837 

Wasten  y.  Sutton  1441 

Wate  Y.  Briggs  617.  1046 

Waterford's  case  357 

Waterer  y.  Freeman  91^ 
Waterfield  y.  Bishop  of  Chesterfield        291. 

795.  895.  980.  1102 

Waterhoose  v.  Bawde  918 


Waterman  y.  Soper  p^  826 

Waters  y.  Bridges  151 

Y.  Glassop  110 

Watford  v.  Masham  49 

and  WendoYer  (between  the 

Inhabitants  of)  78 

Watkins  y.  Ashwell  325 

Y.  Edwards  83.  1353 

Y.  Hanbnry  1506 

Y.  Humphry  650 

Y.  Hybert  1480 

Y.  Marsh  171 

V.  OliYer  951 

Y.  Parry  16a  176.  179.  1402 

Y.  Stevens  349 

Watkinson  y.  Mergatnm  1106 

Y.  Swyer  1466 

Watley  y.  Liddalf  555 

Wats  Y.  Brains  658 

Watson's  (Dr.)  case  182 

Watson  Y.  Baker  317 

Y.  Abp.  of  Canterbury  1130 

Y.  Clarke       64.  749,  750.  911.  914. 

1003.  1286 

v.  Gorden  139 

Y.  Huddieston  1045 

Y.  Jackson  836 

Y.  Smith  1447 

Y.  Sparks  641 

v.  Sutton  608 

Y.  Thorpe  216 

Y.  Tranter  1276 

Y.  Tutton  1442 

Wattnough  y.  Holgate  159.  447 

WatUm  Y.  Weddington  452 

Watt*B  case  174.  1536 

Watts  V.Baker  1373,1374 

Y.  Brayns  74 

Y.  Conisly  1399 

Wax  Chandler's  Company's  case  1108 

Way  Y.  TaUy  1436 

Wayman  v.  Smith  1112 

Y.  Wayman.  166.  602 

Wayte  v.  Wigges  481.  787.  862 

v.  German  284, 285.  1101 

Weale  v.  Gatesdon  677 

Weale  v.  Lower  623.  1456 

Weal  v.  Smith  584 

Wealthy  dero.  Mayly  v.  Boeville  506 

Weatherhead  y.  Brookbome  1286 

Weaver's  case  1078 

Weaver  v.  Burroughs  112 

v.  Cariden  '     1284 

Y.  Chandler  176 

Y.  Clifibrd  276 

v.  Ward       93.  689. 960. 1412, 1413 

Weavera  of  Newbury's  case  244 

Weavers'  Company  v.  Brown  430 

V.  Forrest  376.  1012 

1090.  1096 

Webv.  Hurgand  ^  1024 

Y.  Web  581 

Webb's  case      103, 104, 105.  273.  282.  310 

734.  744.  98a  1017.  1059.  1093 

Webb  Y.  Akers  dem.  Burdus  566, 567 

Y.  Bartchelonr  558 
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Webb  t.  Bell 

T.  Chunberiain 
V.  Harvey 
V.  Hearing 
T.  Ingram 
T.Martin 
Y.  Patemoater 
V.  Pinter 
V.  Plumatead 

T.FottB 

V.  Sutton 
V.  Tomer 
T.  Washbom 
Webbe  ▼.  Witben 
Webber  y.  Montrath 

Y.TVrfBll 
Webly  V.  Oilman 
Y.  Palmer 
Webster  v.  Holme 
Y.  Paine 


p.  190.597 

937 

181 

494 

156 

906.  962 

899, 900.  971 

1375 

628 

1114 

1534 

1143. 1417. 1484 

361 

1208 

1144 

903 

182 

486 

125 

93 


Weddall  y.  Jocar  178.  449.  451.  481.  650. 

1039. 1047. 1231. 1234 

Wedgwood  v.  BaUy  3. 93. 589. 1453 

Weeden  v.  Baldwin  495 

Weekea  y.  TrasMll  1104 

Weekfl's  caae  980. 1102 

Weeks  v.  Peach  525. 1050 

Y.  Tybald  116 

Weekly  y.  Wildman  303. 1070 

Wegeralofe  v.  Keene  227 

Weir  Y.  Coldougb  1479 

Welbcr  y.  TeYill  1206 

Welbie  Y.  Phillips  1185 

Welbary  y.  Lister  1440 

Welch  Y.  Bell  537 

Welden  y.  Greg  344.  573 

Welder  y.  Buckler  1234 

Weleden  y.  Elkington  521 

Well  Y.  CotUrel  247 

Y.  Ferguson  318,  319 

Y.  Partridge '  560 

Y.  Spurrell  843 

Y.  Thompson  107 

V.  Wright  237 

Welland  v.  Frument  135. 1473. 1480 

Y.  PitU  53 

Welle  V.  Potter  724 

Weller  y.  Buckland  480 

Welles  ▼.  Needham  714 

Y.  Trahem  347 

Wells  v.  Osmand  36 

Y.Wells  112.118 

Y.  WiUiams  2.  49 

Welsden  v.  Elkington  743 

Welsh  V.  Craig  440 

Wemmouth  y.  Collins  1109 

Wentham  and  Cheddingstone  (between 

the  Parishes  of)  1252 

Wentley  ▼.  Skinner  1271 

Wentworth  v.  Hustler  1058 

Y.  Sqnib  11.1086 

Y.  Stafford  60 

Y.  Wentworth  547. 550 

Weobly  (Case  of  the  Overseers  of )        1010 

Wern  y.  Nichols  684 

Wescot  Y.  Cotton  792 


Weskin  ▼.  Hickford 
West  Y.  Chamberlain 

Y.Craig 

Y.  Fttsey 

Y.  Laasels 

t.  Newman 

Y.  Nichols 

Y.  Sutton 

Y.  Trefttsye 

Y.  TroUes 

Y.West 
Westall  Y.  Finch 
Westban  y.  Madaat 
Westbroke  y.  Andrews 
Westbrooke  y.  StrutYiUe 
WestbnrY  y.  Costham 
Westoot^s  case 
Westdale  y.  Adams 
Western  y.  Creswick 
Westlake  ▼.  Perre 
Westlen  y.  Eales 
Westly  Y.  Skinner 
Westminster,  Coroner  of. 


pu  387 
633 

331 

943 

732 

176 

462 

3. 50.  876. 1229 

890 

464 

1059 

80.1092 

1590 

846 

313.1531 


533 
756 
657 

1430 
979 

1270 
372 


Westminster's,  Dean  and  Chapter  of, 

case  880,  881, 882. 1483 

Weston  ▼.  DonneUy  _  ^ 

Y.  Gamon  614.  681.  707 

Y.  James  675 

Weston  RiYers  and  St  Peter's  Morly 

(between  the  InhabitanU  of)      999.  llg 

Westwick  y.  Wyer  361.  60 

WethereU  y.  CUrkson  1^ 

Y.  Darley  ™ 

Y.  HawM  8^ 

Wethersley  y.  Benefice  ^ 

WettenhaD  y.  Sherwin  957 

WetUm  Y.  Weston  138; 

Wey  Y.  Yally  ^ 

Weyman  v.  Weyman  603 
Whaddington   and   Ted&rd,   in    Lin- 

oohishire,  (between  the  Parishes  of )  1359 

Whale  Y.  Lower  TOa 

Whaley  y.  Anderson  1^9 

Y.  Greenfield  1368 

Y.  Harrison  1<^ 

Y.  T^kard  705. 1459 

Whalley's  ease  1^4 

WhaUey  y.  MarUn  IC^ 

Y.  Reede  904 

Wharton  v.  Brooke  1^ 

Y.  Lisle  1384, 138S 

Y.  PitU  111* 

Y.  Richardson  146 

Y.  Robinson  1535 

Whately  y.  Conqoest  900. 1400 

Wheatley  y.  Beet  553 

Y.Hall  391 

Y.Lane  444.492.609.678 

Y.Stone  840 

Wheatly  y.  Thomas  762. 1304. 1306 

WheUe  y.  Darigfat  441 

Wheeler  y.  Baker  iOa  SS6 

Y.  CoUyer  434 

V.  Heine  19, 20.  887 

V.  Honour  362. 364 

Y.  Thompson  36 
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Wheeler  ▼.  Twogood 
Whelpda]e*s  case 
Whelpdale  ▼.  Wbebdala 
Wfaeston  T.  Higford 
Whetban  v.  Needhan 
IVhetton  ▼.  Preeton 
Whiskard  y.  Wilder 
Whi8tler*8  case 
Whitacre's  case 
Whitaker  v.  Thorooghgood 
Whitcalfe  y.  Forest 
Wbite^l  case 
White  V. 


p.  935 

443. 44a  1516 

548 

1326 

132 

390. 1313 

171. 179 

734,735 

379 

1073 

119 

133.925 

117 

423 

452 

506. 751 

536 

704 

261 

1111 

687 

565 


y.  Bodeman 
White  y.  Cleaver 
V.  CoUins 

▼.  Ewer  • 

y.  Genish 

y.  Graham 

▼.  Grubb 

T.  Haugh 

T.  Martin 

V.  Earl  of  Montgomery        101 1. 109 

y.  Morgan  599 

V.  Saver  428 

y.  Washington  138 

y.  Willis  87 

v.  Wiltshira  92. 651,  652 

y.  Woodhonse  1376 

▼.  Worcester  (Bishop  of )  966 

Whitecharch  y.  Whitechurch  466.  496 

T.  Worthington  133 

WhitebUl  V.  Squire  82.  960 

Whiteham  t.  Fokeman  807 

Whitehead  v.  Barber  1439 

y.  Brown  852 

y.  Gale  .  177.  845. 1139 

y.  Goo^yer  1438 

WhHeiog  v.  Abbington  62 

Whiteman  y.  Miles  1096 

Whiter  q.  t  y.  Groom  134 

Whitfield  y.  Lord  Despeuer  1061 

y.  How  99 

y.  Whitfield  165 

Whitehall  y.  Sir  G.  Samiders  1536 

Whitlers  y.  Loftns  415 

Whitley  y.  Loftos  336 

WhiUock*s  case  1061 

WhitkMsk  y.  Holton  874 

y.  Hamfreys  1440 

y.  Sqtiire  123 

Whitlocke  y.  Fox  328 

Whitmore  y.  Rook  1140. 1143 

Whitrong  y.  Blaney  1242. 1503 

Whitrow  y.  Edwin  92.  612 

Whittinge  y.  Reynel  607.  611 

WhittiDgham*8  case         577.  690.  753. 1089 

Whittingbam  y.  Andrews  562 

y.  Broderiok  1416 

y.  Goghlan  168 

.    y.  HiU  84 

Whittington  y.  Dolabarr  537 

Whitton  y.  Crompton  905 

Whitwick  y.  Hoyenden  1008 

Wfaorewood  y.  Shaw  441. 896. 1175 

WhorUm  y.  Richardson  1280 

Vol.  IL  81 


Whyte  y.  Rysden 
Wfayall  y.  Champion 

p.  1436 

791 

Wiat  q.  t.  y.  Apland 

53 

Wickam  y.  Walker 

383 

Wicker  y.  Xorris 

1544 

Wicker  y.  WoodhaU 

465. 1079 

Wickett  y.  Creamer 

4  596.  603,  604 

Wickham  y.  Enfield 

549 

y.  Hobart 

1033 

y.  Taylor 

.     123 

Wicking  y.  Gocksedge 
Wickstead  y.  Bradsnaw 

169 

175.600 

Widwelly  and  Faringdon  (between 

the  Parishes  of)  1256 

Wigan  y.  Holmes  836 

Wigg  y.  Rook  133^  134.  215.  844 
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